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CHAPTER  XLII. 


DISPOSITIONS  AND  BEQUESTS,  WHETHER  VESTED 

OR  CONTINGENT. 


L  Generalities. 
n.  Marriage-Contraet  Provisiona,  and  Pro- 
vieiom  to  Children  Nascituxi. 


in.  Legaciet  payable  at  the  Expiration  of 

Liferent  Interests. 
IV.  Legacies  given  subject  to  Payment  of 

Annuities. 


8£CTI0N  I. 


GENERALITIES. 


1391.  An  interest  is  said  to  vest  in  a  beneficiary  when  he  is  pes-  Definition  of 
sessed  of  a  Jtia  credtti  or  indefeasible  right  to  it, — such  right  being,  ^**"^' 
according  to  the  law  of  property,  transmissible  to  his  heirs  and  as- 
signees. Conversely,  an  interest  does  not  vest  while  the  benefi- 
ciary's right  is  contingent  or  defeasible ;  and  accordingly,  if  a  bene- 
ficiary die  before  the  occurrence  of  the  event  on  which  his  right  of 
succession  is  made  contingent,  his  interest  lapses,  and  does  not  pass 

to  his  representatives. 

1392.  It  follows,  from  the  definition  of  vesting,  that  an  interest  a  saceession 
in  a  snccession  cannot  vest  before  the  death  of  the  testator.     Dur-  SSS^thetestii- 
ing  his  lifetime  the  bequest  is  liable  to  be  defeated  by  the  exercise  ***''*  ^***^* 
of  the  testator's  right  of  revocation,  and  the  interest  of  the  benefi- 
ciary is  no  more  than  a  spes  successionis.   Eights  arising  under  mar- 
riage-contracts and  provisions  to  children,  which  in  certain  cases  are 

held  to  vest  in  the  lifetime  of  the  parent,  are  not  proper  rights  of 
succession,  though,  from  their  intimate  connection  with  the  general 

VOL  II.  A 


2  DISPOSITIONS  AND  BEQUESTS, 

OHAPTBB  xLu.  subject,  It  has  been  thought  proper  to  include  Buch  cases  in  our 

examination  of  the  law  of  vesting. 
QaMtioQs  as  to         1393.  Simple  testamentary  dispositions  (t.e.,  for  distribution  at 
t^mi^OTiy      ^^^  death  of  the  testator)  present  few  or  none  of  those  questions  in 
?*f -r^?"  *?*   relation  to  vesting  which  we  are  now  to  examine.      But  there  are 

distnbution  is  ... 

postponed.        few  trust-scttlcmcnts  ill  which  the  distribution  of  the  estate  is  not 
at  least  partially  dependent  upon  circumstances  which  do  not  ne- 
cessarily emerge  upon  the  death  of  the  testator.     It  is,  then,  in  the 
case  of  the  distribution  being  appointed  to  take  place  at  a  period 
subsequent  to  the  testator's  death,  that  the  question  arises,  When 
does  the  succession  vest? — in  other  words,  when  does  the  right 
given  under  the  testamentary  instrument  cease  to  be  contingent  ? 
Elements  of  the        1894.  Every  question  in  the  law  of  vesting  may  be  considered 
]ly^l;        as  a  problem  involving  three  indeterminate  elements,  the  specific 
III  £5S^/      ascertainment  of  which  is  the  object  of  investigation.     These  ele- 
ments are — (1)  the  time  of  payment ;  (2)  the  person  to  whom  pay- 
ment is  to  be  made ;  and  (3)  the  extent  and  quality  of  the  interest 
taken  by  such  person.     The  conditions  may  of  course  be  different 
for  different  bequests  given  by  the  same  instrument.     Where,  in 
the  given  case,  the  provisions  of  the  settlement  are  positive  and 
exclusive  of  uncertainty  with  respect  to  the  person,  the  interest, 
and  the  period  of  payment,  a  vested  right  is  of  necejssity  con- 
ferred upon  the  beneficiary  as  soon  as  the  settlement  comes  into 
operation, — ^that  is,  from  the  death  of  the  testator  in  the  case  of 
testamentary  settlements ;  from  the  date  of  marriage  in  the  case 
of  antenuptial  contracts ;  and  from  the  date  of  delivery  in  the  case 
The  raccession  of  Other  settlements  inter  vivos.    When  the  three  elements  in  ques- 
S^*dme^^  tion,  although  not  definitely  ascertained  by  the  terms  of  the  settle- 
time;  person,     meut  itsclf,  are  afterwards  determined  by  the  occurrence  of  an 

and  interest  are  '  *^ 

specifically       cvcut,  whether  before  the  death  of  the  testator  or  at  a  subsequent 
period,  a  vested  interest  obviously  accrues  at  the  period  when  the 
contingency  is  purified.     The  result  is,  that  the  beneficial  inter- 
est vests  in  all  cases  as  soon  as  the  extent  and  quality  of  the  in- 
terest, the  period  of  payment,  and  the  person  to  whom  payment  is 
to  be  made,  are  specifically  ascertained. 
Vesting  vam^y        1396.  In  the  greater  number  of  cases  of  postponed  vesting,  un- 
ev^jlivoiving  Certainty  attaches  to  more  than  one  of  the  elements  of  time,  per- 
abovelm^^      SOU,  and  interest;  each  of  those  elements  being  dependent  upon 
tioned.  othors,  and  forming  with  them  a  complex  condition,  technically 

called  "  an  event,"  Where  such  is  the  case,  the  question,  who  is 
entitled  to  succeed,  does  not  admit  of  being  determined  until  the 
event  shall  happen ;  and  the  Court  will  not  attempt  the  solution  of 
the  questicfn  in  anticipation  of  the  circumstances  upon  which  tixe 


WHETHER  VESTED  OR  CONTINGENT. 


succession  is  eventually  to  be  determined,  (a)  The  events  upon  qhiptbb  xlii. 
which  a  succession  is  most  usually  dependent  are,  the  majority  or 
marriage  of  the  legatee,  the  birth  of  children,  and  the  condition 
that  the  legatee  must  survive  the  distribution,  which  is  implied  in 
an  institution  of  survivors  or  destination  over.  The  two  circum- 
stances which  are  favourable  to  the  supposition  of  a  vested  interest 
being  taken  (where  the  distribution  is  postponed)  are  these — (1)  a 
gift  of  the  intermediate  income  from  the  period  of  the  testator's 
death;  (2)  the  grant  of  the  power  of  disposal  or  bequest,  which 
maybe  given  either  in  express  terms,  or  by  implication,  cgr.,  by 
giving  the  legacy  to  the  institute,  his  heirs  and  assignees.  (6) 

1396.  With  the  view  of  avoiding  the  inconvenience  and  expense  The  ututor 
consequent  upon  a  judicial  determination  of  the  period  of  vesting,  ^t  ^ri<3  his 
the  testator  sometimes  declares  the  period  at  which  his  succession  JJ^heMto ▼«" 
shaU  be  held  to  vest;  and  where  this  is  done  intelligently,  and  with 
the  object  of  removing  doubts  as  to  the  intention,  the  introduc- 
tion of  such  a  clause  is  unobjectionable.     The  appointment  of  an 
arbitrary  period  of  vesting — c.gr.,  that  the  right  shall  not  vest  until 
"actual  payment,"(c) — is  to  be  deprecated,  as  involving  a  contra- 
diction between  expressed  and  implied  intention  which  is  more 
likely  to  create  embarrassment  in  the  construction  of  the  deed  than 
to  remove  diflSculties.    The  case  of  Croom'a  Tra.  v.  Adams, (d)  shows  Effect  of  wpag- 
the  necessity  of  adapting  the  conventional  term  of  vesting  to  the  SJSb^decUratkm 
circumstances  of  the  destination.     In  that  case,  the  vesting  of  the  ^^^^ 
succession  was  appointed  to  take  place  as  at  the  death  of  the  tes-  Cro(m'B  Tn.  v. 
tator,  but  the  payment  of  certain  shares  of  the  residue  was  post- 
poned until  the  arrival  of  the  beneficiaries  at  majority,  and  subject 
to  a  conditional  institution  of  the  survivors.     One  of  the  benefi- 
ciaries died  in  minority,  leaving  a  will  by  which  she  disposed  of 
her  interest  in  the  succession ;  and  it  was  held  that  the  contingent 
interests  of  the  survivors  could  not  be  defeated  by  an  assignation 
anterior  to  the  period  of  payment,  and  to  this  extent  the  will  was 
held  ineffectual.     "  I  have  often  thought,"  said  Lord  J.-O.  Inglis, 
"  and  may  have  remarked,  that  it  would  be  desirable,  in  order  to 
avoid  the  difficulties  which  arise  in  the  construction  of  settlements 


(a)  ffaney  t.  narvey*t  Trt,,  28  June 
1860,  22  D.  ISIO ;  BaOUe  y.  Seton,  16  Dec. 
1858, 16  D.  216 ;  Ferrie  v.  Feme,  28  Feb. 
1«9, 11  D.  704. 

(6)  JokntY.  Munro*s  Trs,,  29  Nov.  1888, 
12  Sh.  146 ;  Clark*s  Ezeeutar$  t.  PaUnon,  6 
I>ecl861, 14D.  141. 

(«)  The  Courts,  both  here  and  in  Eng- 
Uod,  have  in  general  disregarded  Bnch  ex- 


preasions,  at  being  contrary  to  the  prin< 
ciple  that  the  right  of  the  beneficiary  can- 
not be  affected  by  the  laches  of  the  trustee. 
See  LeighUm  t.  Leighton,  8  March  1867,  6 
Macph.  661 ;  SeoU  v.  Scott,  12  July  1860, 
22  D.  1420;  Martin  v.  Martin,  L.  R.  2 
£q.  Ca.  404 ;  and  see  p.  414. 

[d)  Croon: 9  Trs,  y.  Adams,  80  Nov.  1859, 
22  D.  45. 

a2 
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oHArrBB  iLii.  as  to  the  period  of  vesting,  that  testators  should  expressly  declare 
when  the  vesting  is  to  take  place.  Here,  however,  the  testator  has 
done  so  expressly,  and  thence  has  arisen  the  whole  difficulty  in  the 
case ;  so  I  fear  that  is  a  very  doubtful  remedy."(e)  Where  the 
term  of  vesting  is  by  express  words  postponed,  there  will  in  general 
be  less  difficulty  in  reconciling  such  a  provision  with  the  disposi- 
tions of  the  will  than  in  the  case  of  its  being  anticipated  ;  but  the 
report's  of  decided  cases  prove  that  the  appointment  of  a  conven- 
tional period  of  vesting  does  not  always  relieve  the  trustees  from 
the  necessity  of  applying  for  judicial  instruction  as  to  the  distri- 
bution of  the  testamentary  succession.  (/) 


SECTION  II. 

MARRIAGE-CONTRACT  PROVISIONS,  AND  PROVISIONS  TO  CHILDREN 

NASCITURL 

ProTiBions  in  1397.  The  rulc  applicable  to  cases  of  this  description,  is,  that  a 

Sf'^o^^'ecte  vMt"  provision  in  favour  of  a  family  of  children  vests  in  the  family  from 
inthecUuM    ^j^g  tiTciQ  that  the  wiU  or  settlement  comes  into  operation, — ^the 

soon  80  the  act-  ,      ■*'         , 

tiement  comes    right  of  the  individual  members  of  the  class  of  objects  being  provi- 
in   opera  on.    g-^j^j^|^  ^^^  subjcct  to  tlio  emerging  claims  of  other  members  who 

may  afterwards  come  into  existence.     The  period  when  the  suc- 
cession vests  in  the  class  of  objects  is  determined  by  the  characters 
of  the  provisions,  which  may  be  thus  distinguished. 
Rules  for  deter-        1398.   (1)  Marriagc-con tract  provisions  unsecured  (where  the 
ISg  oTmarruS"  P^^i^  ^^  *^®  payment  is  either  indeterminate  or  is  fixed  at  the  dis- 
provisions,  and   golution  of  the  marriaffc)  vest  at  the  dissolution  of  the  marriafire.Ca) 

provisions  to  •  i  i  .  o     \^  / 

children  nas-  (2)  Where  cstatc  IS  convcycd  to  trustees  under  a  marriage-contract, 
or  relative  disposition,  for  behoof  of  the  children  of  the  marriage, 
the  right  is  held  to  vest  in  the  children  at  the  birth  of  the  eldest ; 
and  the  existence  of  a  liferent  right  in  the  persons  of  either  or  both 
of  the  parents  (according  to  the  usual  tenor  of  such  destinations) 
does  not  keep  open  the  vesting  during  the  suspension  of  payment.  (A) 
(3)  A  direct  conveyance  in  a  marriage-contract  to  the  spouses  in 
liferent  (under  restriction  to  their  liferent  use),  and  to  the  children 
in  fee,  is  subject  to  the  same  interpretation  as  a  destination  in  a 
trust-settlement, — the  principle  being,  that  the  liferenters  take  a 

(«)  22  D.  49.  (g)    GranCs  Trs,  7.  Andenon'$   Trt.,   1 

(/)  See  Brown  v.  Campbell,  16  March  Feb.  1866,  4  Macph.  886 ;  Hogerwrn^s  Tr, 

1865,  17   D.  759 ;  Earl  of  Lauderdale  v.  v.  Rogereon,  10  March  1866,  3  Macph.  684, 

RoyU't  Executor,  19  May  1880,  8  Sh.  771 ;  {h)  Beattie's  Tre,  v.  Cooper' e  Trs,,  i>i/r«. 

Thorbum  v.  Thorbum,  16  Feb.  1886, 14  Sh. 

485. 
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fiduciary  fee  for  behoof  of  the  children  to  be  born  of  the  marriage,  (i)  chapteb  xlm. 
(4)  Estate  destined  in  a  will  or  testamentary  disposition  to  a  family 
of  children,  vests  provisionally  in  those  of  the  children  who  survive 
the  testator,  to  the  exclusion  of  such  as  predecease  him,  and  sub- 
ject to  the  emerging  claims  of  children  who  may  subsequently  be 
bom.(i)  (5)  Provisions  to  individual  children,  constituted  by  a 
deUvered  or  irrevocable  deed  of  provision,  vest  at  the  date  of  the 
deed.(0 

1399.  Some  approximation  to  the  principles  here  enunciated  import  of  the 

•t       r  T     •       .  i  **_!i»»  x'xxi  e  decwioM  on  the 

may  be  found  in  the  reports  of  decisions  anterior  to  the  case  of  subject  of  the 
Beatti^a  Trustees ;(m)  but,  as  the  points  involved  in  them  had  not  vSlSf  to  £mi- 
been  very  directly  raised,  the  Court,  in  disposing  of  that  case,  took  ^^' 
the  opportunity  of  reviewing  the  legal  doctrines  applicable  to  the 
vesting  of  beneficial  interests  destined  to  classes  of  objects,  and  to 
children  to  be  bom.  The  propositions  laid  down  in  the  preceding 
paragraph  embrace  the  substance  of  the  judgment  of  the  Court  in 
that  case.  Elements  of  difficulty,  which  result  from  the  application 
of  the  principle  of  immediate  vesting  to  such  cases  are  noticed  in 
the  opinion  of  the  Court,  as  delivered  by  Lord  Curriehill.(w)  But 
withstanding  those  difficulties  the  judges  of  the  First  Division  of 
the  Court  were  unanimously  of  opinion,  both  on  the  authorities  and 
in  principle,  that  the  possibility  of  the  class  of  objects  being  in- 
creased by  births  would  not  prevent  the  acquisition  of  a  vested  in- 
terest by  children  already  born.  The  authorities  that  were  chiefly 
relied  on  are,  the  case  of  Falconer  v.  Moncrieff,(p)  where  a  family 
of  children,  to  whom  estate  was  destined  by  marriage-contract,  were 
held,  in  a  question  with  the  father's  creditors,  to  have  a  vested  in- 
terest in  their  provisions ;  the  case  of  Watson  v.  MarjoribankSj(p) 
a  leading  case,  where  a  deed  in  execution  of  a  power  of  division 
among  children,  was  held  to  be  inept  on  the  ground  of  the  omission 
to  appoint  a  share  to  the  representatives  of  a  child  who  died  during 
the  subsistence  of  the  marriage ;  and  a  dictum  of  Lord  Braxfield,((j) 

(t)  C&aea  in  notes  (ff)  and  (A),  ntpraf  18  Jan.  1865,  8  Macph.  848, — see  Lord 

and  see  Fyffe  v.  F^ffe^  18  July  1841,  8  D.  Ck)lonsay's  opinion,  in  Jin. 
1205.  (»)  24  D.  684. 

(k)  Carleton  v.  Tfumwn,  8  Macph.  514 ;         (o)  Falconer  v.  M* Arthur,  20  Jan.  1825, 

80  July  1867,  Law  Rep.  1  Sc.  Ap.  232,  5  8Sh.455,N.E.817.  The  point  here  decided 

ICacph.  H.  L.  151 ;  Biggar^t  Trs,  v.  Biggar,  appears  to  be  substantially  the  same  as 

17  Nov.  1868,  21  D.  4 ;  Wood  v.  Wood,  18  that  involved  in  the  decision  of  the  leading 

Jan.  1861,  28  D.  888.  cases  of  Herriea,  Farquhar  ^  Co.,  Browning, 

{1}  Napier  y.  Orr,lS  Nov.  1864,  8  Macph.  and  Ooddard,  as  to  which  see  chapter  28, 

57.  See  AUardiee  v.  Lautour,  81  Jan.  1845,  sect.  2  (Marriage-Contract  Provisions). 
7D.  862:  CampbeU  v.  PoUock,  1720,  Ro-  (p)    Watson  v.   Marjoribanks,   17   Feb. 

berts.  824.  1887,  15  Sh.  586. 

(w)  Beat^'t  Trt.  v.  Cooprr'a  Trt.,\4^  Feb.  {q)  In  Prenton  v.  Wellwood,  1791,  Beirs 

1862,  24  D.  519,  535  ;  Ronutnet  v.  Biddell,  Get.  Ca.  198.     See  also  CalUer  v.  Dicktvn, 


6  DISPOSITIONS  AND  BEQUESTS, 

oBAPTiB  zLii.  to  the  effect  that  a  "  fiduciary  fee  "  has  all  the  qualities  of  a  bene- 
ficial interest  under  a  trust.     Subsequent  decisions  have  confirmed 
the  rule  laid  down  by  Lord  Curriehill,  without  developing  any  new 
principle  requiring  to  be  specially  noticed,  (r) 
Representatives        1400.  As  a  conscqueuce  of  the  principle,  that  an  interest  given 
IreALa^nz     to  a  family  vests  in  the  children  where  the  right  accrues  during  the 
iWe!"**  subsistence  of  the  marriage,  it  follows  that,  in  the  ultimate  division 

at  the  dissolution  of  the  marriage,  the  representatives,  legal  («)  or 
testamentary,(<)  of  children  who  were  surviving,  or  who  came  into 
existence  after  the  right  vested,  are  entitled  to  share  in  the  distri- 
bution of  the  estate. 
At  what  period         The  constructiou  may,  of  course,  be  modified  by  an  express  de- 
the  fund'may     claratiou,  that  the  fund  is  to  be  divided  amongst  the  children  in  ex- 
be  made,  istence  at  a  particular  time.(tt)     And  where  the  period  of  distribu- 
tion is  fixed  by  the  testator  to  be  at  a  time  when  there  is  a  possibil- 
ity of  the  birth  of  other  children,  the  children  in  existence  at  the 
time  have  a  right  to  call  upon  the  trustee  to  denude  in  their  favour, 
and  the  Court  will  not  impose  upon  them  the  condition  of  finding 
caution  for  the  shares  of  such  children. (x)     If  no  period  of  distri- 
bution is  prescribed,  it  would  seem  that  the  trust  must  be  kept  up 
until  the  dissolution  of  the  marriage,  or  until  the  death  of  the  parent 
to  whose  children  the  provision  is  granted.    However,  where  a  pro- 
vision is  in  favour  of  the  children  of  a  lady  of  advanced  age,  the 
Court  may  authorise  payment  to  be  made  to  the  existing  child- 
ren,(y)  or  to  the  conditional  institute  where  there  are  no  children,(«) 
upon  caution  to  repeat,  (a) 
Effect  of  sur-  1401.  The  Vesting  of  a  provision  to  children  of  a  family  may  be 
dauses,*etc.,  in   suspcnded  by  the  operation  of  a  destination  to  survivors,  or  other 
pJSSon  o/the    legatees,  according  to  the  principle,  and  subject  to  the  limitations 

period  of  Testing. 

4  June  1842,  4  D.  1865 ;  Scott  t.  Scott,         (2)  Blackwood's  case,  11  Sh.  699. 

7  Bell,  161,  per  Lord  Brougham,  and  FoT'         (a)  Keference  is  made  to  chap.  88  (Des- 

bu  y.  Ltickie,  26  Jan.  1888,  16  Sh.  874.  tinations  to  Children;  on  the  subject  of 

(r)  Supra,  notes  {k)  and  (m).  conjunct  destinations,  and  the  vesting  of 

(«)  Beattie't  TVs.  y.  Cooper's  Trs.,  suqpm,  the  formal  title  in  the  parent  or  nommoHm 

2d  and  6th points;  Watsony, Marjoribanks,  disponee  for  behoof  of  children  nascituri; 

supra.  also  ?ol.  1,  p.  716,  on  the  subject  of  desig- 

(t)  Forbes  v.  Luckie,  supra.  native  destinations  to  heirs. 

(tt)  Loekhart  y.  Scott,  26  Feb.  1858,  20         {b)  See  Broomjuld  v.  Campbell,  24  Nov. 

D.  690.  1885, 14  Sh.  61,  where  the  provisions  were 

{x)  Biggca's  Trs.  v.  Biggcar,  1 7  Nov.  1868,  declared  not  to  be  payable  until  after  the 

21  D.  4 ;  Wood  v.  Wood,  supra,  father's  death,  and  the  surviving  children 

(y)  Schmiman  v.  Wilson,  25  June  1828,  were  conditionally  instituted ;  Sterling  v. 

6  Sh.  1019.      In  Sardman  v.  Outhrie,  6  Bairds  Trs.,  12  Nov.  1861, 14  D.  20;  Boyle 

June  1828,  6  Sh.  920,  the  children  were,  v.  Barl  of  Glasgow's  Trs.,  14  May  1858, 20 

in  similar  circumstances,  held  entitled  to  D.  925. 
an  alimentary  allowance  out  of  the  fund. 
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stated  in  the  seqnel.     Where  there  is  a  liferent  right  extending  chafth  xm. 
over  the  entire  snhject,  nlterior  destinations  will,  in  general,  be  held 
to  refer  to  the  termination  of  the  liferent,  and  the  vesting  will  be 
suspeDded  until  that  time. (6)     In  the  case  of  annuities,  the  pre- 
sumption is  for  immediate  vesting,  (c)      The  first  point  was  the 
subject  of  consideration  by  the  whole  Court  in  Boyle  v.  Earl  of 
Glttsgovfa  Tr8.,(d)  though  the  actual  case  was  not  attended  with 
serious  diflBculty,  because,  by  the  terms  of  the  destination,  the  fee 
was  given,  on  the  death  of  the  surviving  spouse,  to  the  children  th&n  Case  of  a  fM 
existing.     In  regard  to  annuities,  the  most  authoritative  decision  is  an  uaimvj, 
PurseU  V.  Newbigging,  as  decided  on  appeal, (e)  where  Lords  Cran- 
worth  and  St  Leonards  laid  down  that  the  fact  of  an  annuity  being 
charged  on  the  fee  would  not,  in  ordinary  circumstances,  necessi- 
tate a  suspension.     In  the  previous  cases  of  Provan  v.  Provan{/) 
and  Johnston  v.  Johnston,(g)  where  the  vesting  of  provisions  in  fa- 
vour of  a  class  of  children  was  held  to  be  suspended,  the  period  of 
distribution  was  expressly  postponed,  and  pa3rment  was  directed  to 
be  made  in  the  one  case  to  the  survivors,  and  in  the  other  to  the  sur- 
vivors and  their  heirs ;  so  that  the  ulterior  destinations  were,  by  the 
terms  of  the  deeds,  made  referable  to  the  expiration  of  the  annuity. 

1402.  It  is  a  frequent  subject  of  provision,  in  bequests  to  a  fa-  Effect  of  a  con- 
mily  of  children,  that,  in  the  event  of  any  of  the  children  dying  and  tion  of  issue  of 
leaving  issue,  such  issue  shall  succeed  to  the  parents.     Where  the  SedMs.**' 
bequest  vest^  from  birth  in  the  children,  as  a  class,  such  a  clause 

makes  no  alteration  on  the  rights  of  the  issue  of  a  deceased  child  ; 
where,  on  the  contrary,  the  term  of  vesting  is  postponed,  and  one 
of  the  children  predeceases  that  term,  the  effect  of  the  clause  seems 
to  be  exactly  equivalent  to  that  of  the  implied  condition  si  sine 
liberis.  A  clause  instituting  the  issue  of  children  dying  before  a 
certain  term  is  not  to  be  construed  as  a  disinherison  of  the  heirs  of 
those  children  who  die  without  issue  ;  or,  which  is  the  same  thing, 
as  implying  that  the  shares  of  those  who  die  without  issue  do  not 
vest.(7^) 

1403.  The  subsistence  of  a  power  of  division  does  not  prevent  the  Effectof  apowcr 
fund  from  vesting  in  the  objects  amongst  whom  it  is  to  be  divided,  ®**^^*^'*- 
where  these  are  a  family  or  fixed  number  of  persons,  (i)   It  is  other- 

(e)  PurseU  t.  Newbigging,  infra,  (h)  This  point  was  noticed  in  Beatties 

(«f)  Si^fra,  note  {b).  Trs,  v.  Cooper's  Trs,,  24  D.  584.    As  to 

(e)  PttraeU  t.  Newbigging,  10  May  1855,  whether  the  expression  of  the  implied  con- 

2  Macq.  278 ;  see  276.  dition  «t  sine  liberis  has  a  suspensive  opera- 

(/)  Provan  y.  Provan,  14  Jan.  1840,  2  D.  tion  in  regard  to  the  shares  of  legatees  who 

298.  have  children  born  to  them,  see  {  1422, 

ig)  Johnston  v.  Johnston,  9  June  1840,  infra. 

2  D.  1088.  (/)  Sivrighl  v.  Dallas,  27  Jan.  1824,  2 
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OHAPTBB  xLii.  wlse  III  the  case  of  a  general  power  to  distribute  amongst  relatives, 
which  necessarily  implies  a  right  of  selection  as  well  as  of  division.  (J  ) 


PoBtponement 
of  pajment  to 
the  death  of  a 
h'ferenter  does 
not  prevent  the 
estate  from 
▼ettting. 


Legacy  in  sepa- 
rate ■hares. 


SECTION  III. 
LEGACIES  PAYABLE  AT  THE  EXPIRATION  OF  LIFERENT  INTERESTS. 

1404.  Next  in  the  order  of  consideration  is  the  case  of  a  bequest, 
given  to  persons  named  or  ascertained,  the  payment  of  which  is  de- 
ferred to  an  event  certain  to  arrive.  The  event  to  wliich  the  dis- 
tribution of  a  succession  is  most  usually  deferred,  is  that  of  the 
death  of  the  liferenter  of  the  subject,  the  succession  to  which  is  in 
question,  (i)  The  creation  of  a  life  interest  has  necessarily  the 
eflFect  of  postponing  the  payment  of  the  capital  to  the  death  of  the 
liferenter,  that  is,  to  an  event  certain ;  and  in  the  absence  of  any 
contingent  destination,  the  fee  will  vest,  on  the  principles  already 
explained,  a  morte  testatoris.  To  suppose  that  the  interest  of  the 
truster's  heir-at-law  or  residuary  legatee  is  sufficient  to  prevent 
the  acquisition  of  a  vested  interest,  would  be  to  assume  the  ques- 
tion ;  for,  ex  hjpothesi,  no  ulterior  interest  is  given  under  the  terms 
of  the  bequest,  and  none  can  accrue  ex  lege,  unless  on  the  supposi- 
tion that  the  vesting  of  the  legacy  is  suspended. (I) 

1406.  In  the  early  case  of  Fowke  v.  Duncan,{m)  where  the  effect 
of  simple  postponement  of  payment  upon  vesting  was  made  the  sub- 
ject of  elaborate  argument,  the  testator  bequeathed,  inter  alia,  to 
his  two  nephews  one-half  of  his  personal  estate,  in  the  proportion  of 
two-thirds  to  the  one,  and  one-third  to  the  other ;  and,  by  a  sepa- 
rate clause,  he  gave  a  life  interest  to  his  wife  of  his  whole  personal 
estate,  contingent  on  her  continuing  unmarried.  One  of  the  lega- 
tees predeceased  the  liferentrix.  It  was  maintained  on  behalf  of 
the  next  of  kin,  on  the  authority  of  Voet  and  Stair,(w)  and  of  two 
previous  cases,(o)  that,  as  it  was  uncertain  whether  the  time  at 

Sh.  648,  N.  E.  548  ;  Cowan  v.  Crawfordj      preserve  the  interest  of  the  fiars)  does  not 

prevent  the  acquisition  of  an  immediate 
Tested  interest  by  the  beneficiary.  See 
Nimmo  v.  Murray  t  Tn.^  8  June  1864,  2 
Macph.  1144. 

(to)  Fowke  V.  Duncan,  1770,  M.  8092, 
According  to  the  doctrine  of  Young  v. 
Robertfon^  infra,  p.  16,  this  was  a  bad  de> 
cision  upon  the  construction  of  the  will. 

(n)  Voet,  ad  Pand.  lib.  86,  tit  2,  sec.  2 ; 
Stair,  1,  8,  7. 

(o)  Edgar  v.  Edgar,  1665,  M.  6826; 
Belshes  v.  BeUkes,  1677,  M.  6827. 


20  Jan.  1887,  15  Sh.  899 ;  Wataon  v.  Mar- 
joribankt,  17  Feb.  1887,  15  Sh.  686;  Wood 
V.  Wood,  18  Jan.  1861,  23  D.  838;  Ro- 
manes V.  Riddelly  18  Jan.  1865,  8  Macph. 
848. 

{j)  M'Cormaeky.  Barber,  25  Jan.  1861, 
23  D.  898. 

(k)  Some  instances  of  postponement  to 
a  definite  interval  of  time  are  cited  in 
chapter  84  (Conditions  in  Legacies). 

(/)  It  is  scarcely  necessary  to  add  that 
tlie  interposition  of  a  trust  (which,  in  tlie 
case  of  a  money  provision,  is  nece-ssary  to 
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which  the  legacies  became  due — yiz.,  the  wife's  death — should  ever  chaptbb  xm. 
arise  during  the  lifetime  of  the  legatees,  the  case  was  one  of  those 
acknowledged  in  the  civil  law,  where  the  adjection  of  an  uncertain 
day  rendered  the  legacy  conditional;  more  especially  as  there  was  whereackote 
a  destination  over  to  survivors,  "  in  the  event  of  any  of  the  legatees  L  byUM  tenu 
dying  without  issue  before  my  will  takes  place."    The  Court,  how-  feriwe'S^the 
ever,  ruled  that  the  legacies  vested  in  the  legatees  at  the  testator's  ^j^to^l  ^th 
death,  and  sustained  tie  claim  of  the  surviving  legatee  and  his  the  v«ting  b 
heirs  to  the  entire  provision,  (j?) 

1406.  In  the  case  of  Wallace  Y,Wallacey{q)  the  question  was 
raised  more  simply  upon  the  construction  of  a  direction  to  trustees 
after  the  decease  of  the  longest  liver  of  the  testator  and  his  spouse, 
"  to  content  and  pay,  or  assign- and  make  over,  to  the  persons  after 
named,  the  respective  sums  of  money  after  specified,"  viz.,  inter  alia, 
a  legacy  of  £1000  to  A.  W.,  a  nephew  (who  survived  the  testator, 
but  predeceased  his  widow).  The  Court,  adhering  to  the  principle 
established  in  the  case  of  Duncan,  found  that  the  legacy  vested  in 
A.  W.  at  the  decease  of  the  testator,  and  passed  to  his  representa- 
tives. The  case  of  Jordan{r)  presents  the  circumstances  of  the 
two  previous  cases  in  combination.  In  regard  to  the  residue,  which 
was  appointed  to  be  equally  divided  at  the  death  of  the  widow 
among  four  individuals  named,  it  was  a  precise  counterpart  of  the 
case  of  Wallace  ;  w^hUe  in  regard  to  two  general  legacies  which  were 
given  subject  to  a  provision  of  survivorship,  and  a  third  which  w^as 
subject  to  a  destination  over,  it  left  room  for  the  special  argument 
maintained  in  the  case  of  Duncan.  The  Court,  in  this  case,  were  of 
opinion  that  the  ulterior  destinations  were  intended  to  take  effect 
at  the  period  of  the  testator's  death,  and  consequently,  that  the 
vesting  of  the  legacy  was  referable  to  that  period. 

1407.  In  the  two  following  cases  reliance  was  placed  on  the  cir-  a  destination  to 
cumstance  of  the  bequest  having  been  given  to  a  family  of  child-  {^e  period^oif  ** 
ren,  as  indicating  an  intention  to  reserve  the  benefit  of  the  pro- ^"^"^^^^^ 
vision  to  the  survivors  at  the  term  of  the  expiration  of  the  liferent.  ieg»?7  ^  » 

In  Forbes  v.  Luckie,{8)  the  direction  was,  after  the  death  of  the  tes-  ren. 
tatot's  daughter,  to  whom  a  liferent  was  given,  to  pay  the  residue  to 
the  whole  children  of  her  body,  share  and  share  alike.  The  view 
taken  by  the  Court  is  very  distinctly  expressed  in  the  following  pas- 
sage in  the  leading  opinion : — "  I  do  not  think  that  the  fee  of  the 
residue  was  prevented  from  vesting  in  these  children,  either  by  the 

(p)  M.  8095,  8098.  (r)  Jordan  v.  Dickion,   22  June  1809, 

(?)  Wallace  v.  Wallace,  1807,  M. "  Clauae,"  Hume,  268. 

App.No.S;  Grant y. Grant,  l1M,Bel\,Fo\.  {$)  Forbes  v.  Luckie,  26  Jhu.  1838,  16 

fa.O.  Sh.  374. 


■ 
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OHAFTBB  xuT.  circTimstance  that  the  term  of  paying  to  each  child  his  respectiTe 
share  was  postponed  until  after  the  death  of  the  liferentrix,  who 
survived  the  testator ;  or  by  the  circumstance  that  a  trust  by  exe- 
cutors was  interposed  for  carrying  into  effect  the  intentions  of  the 
testator ;  or,  finally,  by  the  circumstance  that  the  bequest  of  the 
residue  was  conceived  in  favour  of  a  class  of  persons,  and  not  in 
favour  of  certain  indi\dduals  nominatim,"  {()  The  other  case  to 
which  wo  refer(tt)  differed  from  Forbes  v.  Luckie  only  in  that  the 
provision  consisted  of  shares  of  succession,  which  were  made  pay- 
able at  the  respective  majorities  or  marriages  of  the  children.  That 
condition  was  purified  by  the  attainment  of  majority  on  the  part  of 
all  the  children  before  the  institution  of  the  action ;  and  the  judges 
were  unanimously  of  opinion  that  the  subsistence  of  the  liferent  did 
nto  interfere  with  the  vesting  of  the  succession  at  the  prescribed 
period. 
Contingent  des-  1408.  In  a  Subsequent  case,(x)  the  residue  of  the  testator's  es- 
in^onepart of  tato  was  divided  into  two  equal  shares,  and,  subject  to  the  widow's 
do'nS^w^t  liferent,  one  of  the  shares  was  appropriated  to  the  payment  of  two 
tate  B^nsion  legacies,  and  the  other  was  given  to  the  survivors  of  a  family  of 
children  at  the  expiration  of  a  second  liferent  carved  out  of  their 
share.  The  vesting  of  the  second  half  being  evidently  subject  to 
postponement,  it  was  argued  that  the  vesting  of  the  first  half  would 
fall  to  be  postponed  to  the  same  term,  on  the  groimd  that  the  testar- 
tor  must  be  presumed  to  have  contemplated  one  period  of  division 
for  the  entire  estate.  The  Court  seem  to  have  found  some  difficulty 
in  arriving  at  the  conclusion,  that  the  legacies  constituting  the  first 
of  the  two  shares  vested  a  morte  testatoria.  There  can  be  little  doubt, 
however,  that  the  decisions  in  this  case,  as  well  as  in  the  similar 
case  of  Sterling  v.  Bairda  Tr8,{y)  were  correct,  there  being  nothing 
in  the  circumstances  of  the  cases  which  could  be  held  to  constitute 
an  exception  to  the  rule  of  immediate  vesting. 
Vesting  not  1409.  We  procccd  to  the  consideration  of  the  cases  involving 

mrtOTfw^bekg postponement  of  payment  until  the  expiration  of  a  plurality  of  life 
pven  to  a  piu-  interests.  Where  liferent  interests  are  given  to  a  plurality  of  per- 
sons; sons  in  shares,  the  fee  being  payable  either  to  one  person  or  to 
several,  the  fact  of  the  life  interest  being  divided  will  not  aff'ect 
the  question  of  vesting,  any  more  than  the  division  of  the  fee  would. 
Colder  v.DUk'  Colder  v.  Dick8on^{z)  decided  by  Lord  Jeffrey  in  the  Outer-House, 
is  a  direct  authority.     The  will  directed  a  division  of  the  residue  of 

(0  Per  Lord  Corehonse,  16  Sh.  878.  (y)  Sterling  y.  Bair^t  Tr9.,  12  Nov.  1861 , 

(u)  Matthew  v.  SeoU,  21  Feb.  1844,  6  D.  14  D.  20.     See  also  Hamilton  v.  RaUray, 

718.  21  Fob.  1868. 

(z)  Kilgour  v.  Kilgour,  18  Feb.  1845,  7  (z)  Calder  v.  Dickson,  4  June  1842,  4  D. 

D.  451.  1365. 


son. 
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the  estate  into  six  shares,  as  to  two  of  which  the  testator  provided  chaptbb  im. 
in  the  following  terms,  viz. :  One-sixth  to  his  sister  A.  in  life- 
rent; and  the  other  one-sixth  to  his  sister  B.,  also  in  liferent ;  and 
the  principal  or  fee  of  the  said  two-sixths  so  to  be  liferented  to  he 
paid,  on  the  death  of  any  of  his  said  sisters,  to  the  daughters  of  his 
brother,  and  of  his  sisters  C,  D.,  and  E.,  equally  among  them,  share 
and  share  alike.  Certain  of  the  testator's  nieces  having  died  dur- 
ing the  subsistence  of  the  liferent  interest,  it  was  argued  on  behalf 
of  the  suryiyors  that  as  the  fee  was  destined  to  the  nieces,  not  no^ 
minatim  or  individually,  but  as  a  class  and  by  description  only, 
there  was  the  less  reason  to  hold  that  the  right  to  it  was  intended 
to  vest  when  the  liferent  began  to  run,  more  especially  as  that  class 
might  not  only  be  diminished  by  intermediate  deaths,  but  increased 
by  the  birth  of  other  objects  between  the  demise  of  the  testator  and 
that  of  the  liferentrix.  Lord  Jeffrey  had  no  doubt  that  every  one 
of  the  nieces  surviving  the  testator  took  a  vested  right  to  a  share 
of  the  fund,  though  the  extent  of  their  individual  interests  might 
be  affected  by  the  birth  of  other  objects  of  the  class.  But  as  in 
that  case  there  was  no  probable  expectation  of  the  birth  of  other 
objects,  his  Lordship,  on  the  authority  of  the  case  of  Scheniman  v. 
JFt7wm,(a)  gave  decree  for  immediate  payment.  The  judgment  is 
chiefly  valuable  for  the  distinct  enunciation  of  the  principle  upon 
which  the  suspension  of  vesting  depends.  Keferring  to  the  elements 
of  intention,  which  were,  in  his  Lordship's  opinion,  material  to  the 
question  of  vesting,  he  said,  "  One  is,  that  there  is  here  no  ulterior 
destination  of  the  fee  in  the  event  of  the  failure  of  all  the  nieces  to 
whom  it  is  expressly  provided ;  and  the  other,  that  there  is  no  con- 
stitution of  any  accrescing  right  to  the  survivors  in  the  event  of 
the  failure  of  some  of  them,  although  provisions  for  such  accrescing 
rights  are  made  in  other  parts  of  the  settlement,  and  as  to  other 
portions  of  the  trust  property."(6) 

1410.   In  the  cases  of  Smith  v.  Lauder ^{c)   and  MaoctveU  v.  nor  bj  the  cir- 
Wylie,{d)  liferent  interests  were  given  to  certain  persons  and  the  ^©f  thcuft 
survivor  of  them  ;  and  it  was  held  that  this  did  not  suspend  the  J^°^terert  in**^ 
vesting  of  the  fee,  although  it  involved  the  continuance  of  usufruc-  *^®  ^^' 
tuary  interests  for  two  lives.     The  case  of  Maocwell  involved  the 
specialty  that  the  residuary  interest,  liferented  by  the  testator's 
Bisters,-  was  given  in  fee  to  his  next  of  kin^  the  liferenters  being  of 
the  next  of  kin.     It  was  held  that  the  existence  of  a  liferent  inter- 

(a)  Sehadman  ▼.  WiUon,  26  June  1828,  (e)  Smith  v.  LcMder,  80  May  1884,  12 

6  Sh.  1019.  8h.  646. 

[h)  4  D.  1867.     See  also  Rutherfurd  v.  (d)  Maxwell  v.  Wylie,  35  May  1887,  15 

TwnbuU,  30  May  1821, 1  Sh.  88,  N.  E.  37.  Sh.  1005. 
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CHAPTBB  xLii.  est  was  not  incompatible  with  that  of  a  fee  in  the  same  person ; 
and,  as  a  question  of  intention,  it  was  thought  that  the  testator's 
sisters  were  not  otherwise  disinherited,  merely  because  a  life  inter- 
est was  given  to  them,  and  that  they  were  in  fact  instituted  heirs 
of  the  fee,  or  reversion,  in  their  character  of  next  of  kin.(e) 
Effeet  of  wordf  1411.  In  a  recent  case,  where  a  legacy  was  given,  upon  the  ex- 
o  ex  ttsion.  pjration  of  a  life  interest,  to  a  class  of  persons,  excepting  the  person 
who  should  succeed  to  the  lands  of  X.  and  Y.,  it  was  held  that  the 
right  vested  a  morte  testatorisy  notwithstanding  the  uncertainty  in 
regard  to  the  person  excluded.(/)  Where,  by  the  words  of  a  will, 
a  succession  was  appointed  to  be  distributed  amongst  persons  of  a 
specified  class,  "  alive  at  the  time  of  distribution,"  the  vesting  was, 
on  the  contrary,  held  to  be  suspended,  by  reason  of  the  condition 
of  survivance  applicable  at  the  period  of  distribution,  (y) 

SECTION  IV. 
LEGACIES  GIVEN  SUBJECT  TO  PAYMENT  OF  ANNUITIES. 

Presamption  for  1412.  The  cascs  examined  in  the  preceding  section  establish 
Inginth^a^*  the  proposition,  that  a  legacy  burdened  with  a  total  liferent  vests 
dene^uh  &Led  ^  ^'W)rfe  tcstatoriSy  whcrc  the  bequest  is  free  from  the  element  of 
anaaities.  contingency  arising  from  the  introduction  of  a  destination  to  sur- 

vivors or  others.  In  the  case  of  legacies  burdened  with  fixed  an- 
nuities, the  introduction  of  a  destination  to  survivors  does  not,  as  a 
rule,  prevent  the  acquisition  of  an  immediate  vested  interest  by 
the  legatees  or  institutes  answering  the  description  at  the  death  of 
the  testator ;  and  for  this  reason,  that  to  every  effect,  except  that 
of  payment  of  the  annuity,  the  subject  vests  in  possession,  and  the 
fiar,  even  where  the  capital  is  retained  by  the  trustees  for  securing 
the  payment  of  the  annuity,  is  entitled  to  the  benefit  of  the  surplus 
income.  An  annuity,  especially  when  charged  on  residue,  does 
not  necessarily  deprive  the  fiar  of  the  possession  of  his  estate,  but, 
on  the  contrary,  may  be  cleared  off  by  means  of  a  present  payment, 
or  secured  by  an  adequate  investment.  (A)  Accordingly,  it  was  ob- 
served by  Lord  Cranworth,  in  the  case  of  Puradl  v.  Newbigging^{i) 
that  it  would  require  much  stronger  language  to  satisfy  the  Court 
tliat  there  was  an  intention  to  suspend  in  the  case  of  an  annuity, 
than  in  that  of  a  liferent. 

(e)  16  Sh.  ion,  jD<r  Lord  Gillies.  (A)  Wilton  v.  Bevendge,  81  Jan.  1838, 

(/)  DougUu  Y.  DougUu,  81  March  1864,  11  Sh.  848 ;  DoHe  v.  Milne,  18  Feb.  1828. 

2  Macph.  1008  ;  Cunningham  v.  Cunning-  6  Sh.  686 ;  Orieve't  Tr$,  v.  Bethune,  9  June 

ham,  6  July,  1868,  20  D.  1214.  1880,  8  Sh.  896;  Fartyth  v.  Kilgour,  16  Dtc. 

(</)  Coekbum*8  Trt.  v.  Dundaa,  10  June  1864,  17  D.  208. 

1864,  2  Macph.  1186.     See  as  to  clauses  (i)  Pursetl  v.  Newbigging,  10  May  1866, 

of  survivorship,  chapter  40,  «uct.  ?.  2  Macq.  276. 
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1413.  Where  there  is  no  ulterior  destination  of  the  fee,  the  right  chapteb  xlh. 
to  it  will  vest  a  morte  lestatoris,  as  of  course,  in  accordance  with  the  ^^lere  distriba- 
principle  above  stated,  (fe)     The  distinction  in  the  law  of  vesting  ^'^'V^'UT^J^t, 
between  annuities  and  liferents  only  arises  in  the  case  of  deeds  con-  mg  resolves  into 
taining  contingent  destinations ;  in  such  cases,  there  is  not  the  same  kt«iti<A.^ 
presumption  for  suspension  during  the  subsistence  of  the  annuity 
that  exists  in  the  case  of  a  liferent.   Nor  will  a  clause  by  which  the 
payment  of  the  capital  is  postponed  to  the  death  of  the  annuitant, 
even  when  coupled  with  a  destination  to  survivors  or  others,  be 
decisive  of  the  question  of  vesting ;  for,  the  question  being  one  of 
degree,  the  Court  will  be  guided  by  the  apparent  intention  of  the 
testator,  as  collected  from  the  whole  will.(Z) 

1414.  In  addition  to  the  cases  of  Pursell,  Kerry  and  Watson^  Examples  of 
already  cited — ^in  all  of  which  the  residue  was  held  to  vest  a  morte  pmeiate  vett- 

.  .,  T  1  pii.-  ing  where  esUte 

iestator%8  notwithstanding  the  terms  of  the  destination — we  may  ci»rged  with 
refer  to  the  two  earlier  cases  of  Dohie  v.  Milne  (m)  and  Bruce  v.  SnSty.  ^ 
Moir  ;{n)  the  one  relating  to  a  provision  of  heritage,  the  other  to 
a  residue  of  moveable  estate,  where  annuities  were  held  to  be  no 
bar  to  the  acquisition  of  an  immediate  vested  interest  by  the  fiars. 
In  the  more  recent  cases  of  L*Amy  v.  Nicolson's  Tr8.{o)  and  Dick- 
son V.  Halbertj(p)  the  presumption  was  also  held  to  be  for  imme- 
diate vesting.  In  the  former  case,  accordingly,  it  was  found  that 
the  legatees  were  entitled  to  payment,  by  anticipation,  upon  the 
annuitant  agreeing  to  renounce  her  right. 

1415.  In  some  cases  the  vesting  of  legacies  has  been  held  to  be  ^niere  vest- 
suspended  during  the  subsistence  of  annuities,  upon  the  ground  of  '°^ **®'id*'^ 
special  intention.   In  the  cases  of  Provan  and  John8ton,(q)  annuities  req)€ct  of 
were  settled  on  married  ladies,  and  the  reversion,  which  was  des-  ^^ 
tined  to  their  children,  was  retained  to  preserve  the  interest  of  child- 
ren ncLScituri.     The  same  explanation  may  be  given  of  the  case  of 
ThomhillY.  Macpherson.if)   In  other  cases  the  vesting  was  held  to 

be  suspended,  because,  by  the  express  terms  of  the  settlement,  the 
fund  was  to  be  paid  over,  on  the  death  of  the  annuitant,  to  the  sur- 
viving institute  at  that  time,  (s)    So  also  in  Pearson  v.  Cassamaijor^  (t) 

(A)  Kerr  t.  Jamei,  12  Feb.  1868,  20  D.  (q)  Provan  v.  Provan;  Johnaton  v.  John- 

662.  fton,  cited  tupra,  i  1401. 

(Q  Waiaon  Y,  MaedouffoUj  4  June  1866,  (r)  ThamhtllY,Maepherton,20JB3iAS4i^, 

18  D.  971.  8  D.  894. 

(«)  Dolne  Y.  MUne,  wpra.  {•)  Ferrie  v.  Ferrie,  28  Feb.  1849,  11  D. 

(n)  Bruce  Y.  Moir,  28  Jnne  1888, 11  Sh.  704  ;  Roberton  v.  Davidam,  24  Nov.  1846, 

799.  »  D.  162. 

(o)  VAmyY.NieoUon'a  Tre.,  6  Dec.  1860,  (t)  Pearson  v.  Caeaamaijor,  16  Dec.  1886, 

18  D.  240.  16  Sh.  275;   18  July  1839,  M'L.  &  Rob. 

ip)  Diekaon  y,  Halbert,  13  Feb.  1851,  18  686. 
D.  675. 
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OHAPTEB  iLii.  a  direction  to  pay  to  certain  parties,  or  the  surmvora  of  them,  when 
the  capital  sums  '*  become  tangible  by  the  death  of  the  said  annui- 
tants respectively,"  was  justly  held  to  import  a  postponement  of 
vesting  as  well  as  of  payment.  Those  cases,  however,  are  excep- 
tional in  their  character,  and  do  not  invalidate  the  general  proposi- 
tion, (t*) 

(a)  The  effect  of  clauses  of  BnryiTorship,     annuities,  is  also  considered  in  a  separate 
in  legacies  burdened  with  the  payment  of     chapter  on  Survivorship,  n^a^  {  1840. 
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CHAPTER  XLIII. 


VESTING  OF  CONTINGENT  DESTINATIONS. 


I.  Legaeie*  eofUaimng  DestinatumB  to  Sur- 

vivan  or  to  condUumal  Intiitutes, 
II.  Leffodes  payable  at  the  Majority  or 
Marriage  of  the  Legatee, 


III.  LegaeU9  given  tutjoet  to  a  Power  of 

Dupoeal  or  Dietribution, 

IV.  Deferred  LiferaUe  and  Annuities, 


SECTION  I. 

LEGACIES  CONTAINING  DESTINATIONS  TO  SITRVIVORS  OR  TO 

CONDITIONAL  INSTITUTES. 

1416.  As  it  is  an  elementary  principle  in  the  law  of  vesting,  Rnie  that  a  cob- 
that  a  condition  annexed  to  a  legacy  prevents  the  acquisition  of  a  to  LTe^y  in- 
vested right  prior  to  the  purification  of  the  condition,  it  is  apparent  ^Si^e^* 
that,  -where  the  payment  of  a  legacy  is  made  contingent  on  the 
uncertain  event  of  the  legatee's  survivance  of  the  period  of  distribu- 
tion, no  right  will  accrue  to  him  unless  he  survive  that  period,  (a) 

This  simple  proposition  might  be  illustrated  by  supposing  the  case 
of  a  legacy  payable  to  A.  B.  in  the  event  of  his  surviving  0.  D.,  a 
liferenter.  But  this  is  not  a  style  of  contingent  destination  likely 
to  occur  in  practice.  The  modes  in  which  a  beneficial  interest  is 
rendered  contingent  on  the  legatee's  survivance  of  the  period  of  dis- 
tribution, are,  by  the  insertion  of  a  destination  over  to  a  conditional 
institute,  to  take  effect  in  the  event  of  the  institute  dying  before 
the  term  of  payment ;  or,  in  the  case  of  legacies  to  a  plurality  of 
persons,  by  the  insertion  of  a  destination  to  the  legatees  jointly, 
and  to  the  survivors  of  them. 

1417.  When  no  period  of  failure  is  specified,  the  natural  con-  Words  of  mr- 
struction  of  words  importing  a  destination  over  or  right  of  survivor-  refe»bie^to7he 
ship,  is  that  which  makes  them  have  relation  to  the  period  of  dis- ^^^ °4u«Ba 

contrary  inten- 

(a)  The  BQbject  of  conditions  in  legacies  ceptional  category  of  caees.    The  contin-  ^ 

having  been  examined  in  a  separate  chap-  gencies  diseassed  in  this  and  the  next 

ter,  it  is  unnecessary  to  complicate  the  dis-  oonsecntiTe  chapter,  are  those  which  result 

caarion  by  reverting  to  this  somewhat  ex-  from  the  form  of  the  deetination. 


• 
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cHiPTgB  xLiii.  tribution ;  and  such  is  the  presumable  construction  according  to  all 
the  authorities.  The  element  of  "intention"  cannot  be  said  to  enter 
into  the  construction,  unless  in  cases  where  the  testator  expressly 
applies  the  destination  to  the  case  of  the  institute  dying  before  him. 
In  other  cases,  the  presumption  is  that  the  contingent  interest  of  the 
substituted  legatee  continues  until  the  trust  comes  to  an  end. 
Toung  r.  1418.  Tho  leading  case,  having  regard  to  the  attention  and  time 

{j)imaidmm*B     bestowcd  upou  it  in  its  different  stages,  as  well  as  to  the  eminence 
^*'^'  of  the  Court  by  which  the  ultimate  decision  was  pronounced,  is 

Young  v.  Bobert8on.(b)  The  estate  was  burdened  with  a  liferent 
of  the  whole  residue  in  favour  of  the  testator's  widow,  and  the  ulti- 
mate purpose  of  the  trust  was  expressed  in  the  following  terms : — 
"  I  will  and  direct  the  said  trustees  to  account  for,  pay,  and  divide, 
or  convey  ....  the  whole  residue  and  remainder  of  my  property, 
subjects,  means,  and  estate,  heritable  and  moveable,  real  and  per- 
sonal, or  proceeds  thereof,  after  the  death  of  the  last  liver  of  me 
and  my  said  wife,  equally  to  and  among  [five  persons  designated], 
equally,  or  share  and  share  alike,  and  to  their  respective  heirs  or 
assignees,  declaring  that  if  any  of  said  residuary  legatees  die  without 
leaving  lawful  issue  be/ore  his  or  her  share  vest  in  the  party  or  parties 
so  deceasing,  the  same  shall  belong  to,  and  be  divided  equally,  or 
share  and  share  alike,  among  the  survivors  of  my  said  grandnephews," 
etc.  The  testator  was  survived  by  his  widow ;  two  of  the  residuaty 
legatees  died  during  the  dependence  of  her  life  interest,  and  the 
question  was,  whether  any  interest  was  taken  by  their  personal  re- 
presentatives ?  A  majority  of  the  judges  of  the  Court  of  Session, 
putting  a  special  construction  upon  the  words  printed  in  italics, 
held  that  the  testator  meant  by  that  expression  to  refer  the  opera- 
tion of  the  clause  of  survivorship  to  the  usual  period  of  vesting, 
namely,  the  period  of  his  death.  But  the  House  of  Lords,  taking 
a  broader  view  of  the  case,  held  that  there  was  no  specification  of  a 
determinate  period  of  vesting,  and  that  the  presumption  was  for 
postponement  to  the  period  of  distribution. 
Meet  of  a  des-  1419.  Referring  to  the  preceding  chapter  upon  survivorship  for 
dSto^shed  an  exposition  of  the  doctrine  of  the  suspension  of  vesting  consequent 
ci^ ofsw*  ^pon  the  conditional  institution  of  survivors,  we  pass  to  the  more 
▼ivorship.  dcbateable  ground  of  the  effect  in  relation  to  vesting  of  destinations 
over  to  strangers.  The  presumption  that  the  vesting  of  the  suc- 
cession is  suspended  during  the  continuance  of  a  liferent,  is  not  so 
strong  in  the  case  of  a  destination  over  to  other  legatees,  as  in  the 
case  of  destinations  to  survivors ;  and  for  this  reason :  A  legacy  to  a 

(b)   Young  y.  Robertson,  14  Feb.  1862,  4  Macq.  814,  reversing  22  D.  1527  (nom,  Don- 
aUUon's  Trs.  v.  MacdougaU), 
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class  of  persons  vests  in  the  surviving  members  of  the  class  a  morte  ohaptib  xlih. 
testatoris  by  the  mere  force  of  the  words  of  institution,  without  any 
express  destination  to  survivors.  Where  such  a  destination  occurs, 
a  distinct  meaning  is  given  to  it  only  by  assuming  it  to  have  re- 
ference to  the  period  of  distribution.  But  a  destination  over  is 
equally  satisfied  whatever  time  it  is  referred  to.(c) 

1420.  Before  entering  more  fully  into  the  cases  upon  the  con-  Dcstjution  to 
straction  of  contingent  destinations,  it  will  be  necessary  to  premise  i^rigneei^ofthe 
that  a  destination  to  the  heirs,  er  heirs  and  assignees,  of  the  legatee,  J^^  *it°dL* 
is  not  in  law  a  contingent  destination  to  the  effect  of  keeping  open  tiiuitioa. 
the  vesting  during  the  suspension  of  payment ;  because  the  heir  in 
this,  as  in  other  cases,  is  identified  with  the  institute,  and  is  not 
held  to  be  individually  instituted.     Destinations  to  heirs  are  held 
to  be  inserted  merely  with  the  view  of  preventing  a  lapse,  in  the 
case  of  the  legatee  predeceasing  the  testator.    After  there  is  a  pos- 
sibiUty  of  the  succession  vesting,  such  a  destination  has  no  meaning, 
or  means  only  that  the  succession  shall  vest,  being  simply  the  ex- 
pression of  the  legal  doctrine  that  a  vested  interest  enures  to  heirs 
and  assignees,  (cf)    Accordingly,  it  will  be  seen  from  the  cases  that 
the  nomination  of  heirs  and  assignees,  so  far  from  constituting  a 
eontingent  destination,  is  presumed  to  indicate  an  intention  to  con- 
fer a  vested  interest. 

1421.  Thus,  where  a  lady  conveyed  a  sum  of  £1000  to  trustees,  MarehbanJu  v. 
with  a  direction  to  apply  the  yearly  interest  as  an  annuity  to  her    ^     '* 
nephew  during  his  life,  the  principal  to  be  "divided  and  applied" 
for  behoof  of  certain  other  legatees,  "  and  their  respective  heirs  in 
case  of  their  death,"  and  one  of  these  legatees,  Mrs  B.,  after  sur- 
viving the  testatrix,  died  before  the  expiration  of  the  life  interest, 
it  was  held  that  her  share  had  vested  at  the  death  of  the  testatrix, 
and  was  carried  by  her  general  disposition  in  favour  of  her  husband, 
to  the  exclusion  of  her  next  of  kin.(e)     **  The  mere  mention  of  her  Lord  Jeffrey's 
heirs,"  said  Lord  Jeffrey,  Ordinary,  "  can  never,  after  the  cases  of  °P'"***°- 
Crctw/ord  and  Leiich,  warrant  the  supposition  that  the  trust  was 
created  in  any  degree  for  the  purpose  of  protecting  the  conditional 
institution  of  unknown  parties,  by  depriving  the  only  named  fiar  of 
the  power  of  disposal ;  it  being  manifest,  in  the  Lord  Ordinary's 
apprehension,  that  these  words  were  introduced,  not  with  any  view 
of  suspending  the  vesting,  but  solely  to  meet  the  contingency  of 
His  B.  herself  predeceasing  the  testator,  and  the  legacy  conse- 

{c)  CmrkUm  ▼.  Thmaon,  80  July  1S67,  Lhruddaon's  Tr$,,  22  D.  1636,  which  on  this 

I^  K.  1  8e.  Ap.  282,  2S6 ;  6  Macph.  H.  L.  point  is  not  affected  by  the  reversal. 
161.  (e)  Marehbanh  v.  Broekie,  IS  Feb.  lSd6, 

(<0  See  joint   opinion  in  the  case  of  14  Sh.  621. 
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OHAPTKB  xLiii.  quently  lapsing."  (/)  It  does  not  detract  from  the  weight  of  this 
decision  that  the  cases  of  RusseU  y.  CrawfordCa  Tr8,{g)  and  Smith 
V,  Leitchy{h)  on  which  the  Lord  Ordinary  founded,  where  legacies 
were  held  to  have  vested  in  a  last  substitute,  were  not  very  apposite 
to  the  subject  of  decision, — ^a  circumstance  which  was  noticed  by 
Lord  Justice-Clerk  Boyle  in  moving  the  affirmance  of  the  Lord 
Ordinary's  interlocutor.  In  the  subsequent  case  of  Cochrane  v. 
Cochrane's  Executors^ii)  where  a  legacy  of  £150  and  a  share  of  re- 
sidue were  made  payable  to  John  Cochrane,  "  or  his  heirs,"  six 
months  after  the  testator's  death,  and  when  the  same  was  freed 
from  the  liferent  right  of  his  spouse,  the  case  was  treated  as  one  of 
first  impression ;  Lord  Colonsay  remarking,  as  to  the  meaning  of 
the  phrase  "  or  his  heirs,"  that  it  was  only  introduced  for  the  pur- 
pose of  preventing  the  lapsing  of  the  legacy. 

1422.  A  destination  to  the  children  of  a  legatee,  must  be  con- 
strued upon  different  principles  from  a  destination  to  heirs.  Where 
the  legatee  is  not  within  the  degree  of  relationship  to  the  testator 
in  which  a  conditional  institution  would  be  implied  by  law,  it  is 
clear  that  an  express  conditional  institution  of  the  legatee's  children 
must  be  considered  a  contingent  destination ;  but  where,  in  conse- 
quence of  the  legatee's  relationship  to  the  testator,  his  children 
would  be  entitled  under  the  implied  condition,  it  may  fairly  be 
held  that  the  expressed  condition  has  reference  to  the  legatee  pre- 
deceasing the  testator,  and  that  no  postponement  of  vesting  is  de- 
signed, (i)  According  to  Professor  Bell,  the  expression  of  the  con* 
ditto  81  sine  liberie  decesaerit,  has  so  far  a  different  construction 
from  the  implied  condition,  that  the  mere  existence  of  the  child 
will  make  the  condition  effectual,  unless  the  survivance  or  the 
actual  succession  of  the  child  be  specified  in  the  condition.  (2) 


Destination  over 
to  Imtee's 
chfldren,  whe- 
ther held  to 
make  the  gift 
contingent. 


(/)  14  Sh.  524. 

(^)  Rtt$9eU  V.  MaedowaU,  6  Feb.  1824, 
F.O. 

(h)  Smith  V.  Leitch,  4  Sh.  659,  N.E.  665, 
17  Feb.  1829,  8  W.  &  8.  866. 

(t)  Cochrane  v.  Cochrane' 9  Exre.  29  Kov. 
1854,  17  D.  108.  In  Douglas  y.  Douglas, 
81  March  1864,  2  Macph.  1008,  a  limita- 
tion to  "  heirs,  executors  and  successors  " 
was  in  like  manner  disregarded,  and  the 
succession  held  to  be  vested.  On  the 
question,  when  a  nomination  of  heirs  and 
assignees  has  the  effect  of  a  conditionsd 
institution,  see  Chapter  37  (Conditional 
Institution.) 

(k)  PuUy  v.  Newhigging,  1  March  1854, 
16  D.  667 ;  FouUs  v.  FoulU,  8  Feb.  1857, 


19  D.  862.  But  where  issue  are  made  the 
objects  of  a  proper  conditional  institution 
(i>.,  so  as  to  take  an  original  share  alon^ 
with  surriYors,  and  not  merely  the  share 
that  would  have  fallen  to  their  parents), 
the  construction  is  the  same  as  in  the  case 
of  a  destination  over  to  strangers ;  and  in 
a  case  of  this  nature,  the  vesting  was  held 
to  be  postponed;  Laing  v.  Barclay ^  20  July 
1865,  8  Macph.  1148 ;  Romanes  y.  Ridddl, 
18  Jan.  1865,  8  Macph.  848. 

(Q  BeU's  Pr.  {  1782,  citing  BaUantyt%m 
V.  Scott,  1687,  M.  2958 ;  Watt  v.  Forreat^ 
1702,  M.  2954;  Boyston  y.  ffaUburtow^i 
1715,  M.  2955,  and  Roberton  y.  Robertan^ 
22  Jan.  1888,  11  Sh.  297. 
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1423.  We  proceed  now  to  a  general  survey  of  the  cases  in  which  qhaftbb  xlih. 
the  Court  has  applied  the  principle,  that  contingent  limitations  are  K^Mnpies  of  th« 
suspensive  of  vesting,  to  destinations  where  the  fee  is  subjected  to  ■^°"^^. 
the  burden  of  a  life  interest.    In  the  important  case  of  Wright  v.  qnent  upon  a 
Ogilviey{m)  where  there  was  a  series  of  substitutions  on  failure  of 
the  legatee,  the  Judges  of  the  First  Division  of  the  Court  were 
unanimously  of  opinion  that  the  capital  of  the  tnist-fund  did  not 
vest  until  the  death  of  the  truster's  widow,  who  had  a  life  interest 
in  the  estate ;  and  in  Boss  v.  King^{n)  the  same  result  was  held  to 
follow,  in  consequence  of  the  institution  of  a  series  of  heirs  in  a 
trust  conveyance  of  heritable  property.    The  doctrine,  that  a  des- 
tination over  is  adverse  to  the  acquisition  of  a  vested  interest  at  the 
death  of  the  testator,  had  already  been  recognised  in  the  case  of  a 
trust-settlement  of  moveable  property  for  behoof  of  the  testator's 
daughter  in  liferent  and  her  children  in  fee,  with  remainder  to  the 
testator^s  heirs  and  assignees  whatsoever ;  (o)  and  the  judgment  in 
this  case,  which  proceeded  on  a  careful  review  of  all  the  previous 
decisions,  has  been  frequently  cited  as  a  ruling  authority. 

1424.  We  observed  in  the  outset  that  the  presumption  for  im-  preenmption  for 
mediate  vesting  is  stronger  in  the  case  of  a  conditional  institution  ^^^a^JfT 
of  strangers  than  in  that  of  survivors.     The  more  recent  cases  seem  ??J^*>°f[*"-. 

*^  Btitntion  than  in 

to  estabbsb  the  rule,  that  wherever  a  conditional  institution  of  that  of  a  provi- 
strangers  can  fairly  be  supposed  to  be  intended  to  meet  the  con  tin-  viT^rship." 
gency  of  there  being  no  objects  of  the  class  primarily  instituted  in 
existence  at  the  death  of  the  settlor  or  testator,  it  will  receive  that 
interpretation;  and  the  birth  of  such  objects  will  accordingly  be 
held  to  evacuate  the  ulterior  destination,  and  to  vest  the  right  in 
the  class  primarily  instituted,  (j?)  Where  the  primary  legatee  pre- 
deceases the  testator,  the  interest  vests  a  morte  teatatoria  in  the 


(«}  Wright  y.  OffOme,  9  July  1S40,  2  D. 
1857.  See  alBO  Home  v.  JTbme,  2S  Jan. 
1807,  Hnme,  530 ;  Jordan  y.  Dickaon,  22 
June  1809,  finme,  268 ;  Smith  y.  LeUeh,  4 
Sh.  659.  N.  E.  666,  17  Feb.  1829,  8  W.  & 
8.866^ 

(n)  Ron  y.  King,  22  June  1847,  9  D. 
1827. 

(o)  Tkomion  v.  SeougdU,  12  Sh.  911  ;  81 
Aug.  1886,  2  S.  &  M'L.  805. 

(p)  Carletcn  y.  Thompaon,  8  Maq>h.  514; 
80  Joly  1867,  JL.  K  1  Sc.  Ap.  282, 6  Macpb. 
151.  The  obseryations  of  Lord  Golonsay, 
in  giying  judgment  in  tbe  appeal  (reported 
nnoe  this  chapter  was  written),  tend  to  con- 
firm the  distinction  taken  in  the  text  be- 
tween the  ejfeet  of  aurvioortkip  and  condi- 


tional institution,  and  to  negative  tbe  tbopry 
of  suspension  in  cases  inyoMng  only  tbe 
latter  element.  See  also  McertirCa  Trt.  y. 
MilUkm,  24  Dec.  1864,  8  Macpb.  826  (des- 
tination oyer  to  testator's  beirs  by  father's 
and  mother's  side,  one-half  to  each) ;  Bat- 
four  y.  Balfour,  20  Jan.  1864,  2  Macpb. 
467  (destination  oyer  to  sisters  and  brothers 
of  tbe  father  of  tbe  primary  legatees).  In 
the  above  cases  tbe  interest  was  held  to 
vest  a  morte  teatatorit  or  at  birth  in  tbe 
primary  legatees.  To  tbe  principle  stated 
in  tbe  text  may  also  be  referred  the  earlier 
cases  of  RoUon  y.  Shireff,  20  July  1858,  15 
D.  297 :  and  Mamoek  y.  Wilton,  2  March 
1855, 17  D.  586. 

b2 
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oBAPTtB zuii.  Bubstituted  legatees; (9)  and  the  same  constractiou  necessarily  pre- 
vails where  the  bequest  is  given  to  the  legatee  expressly  in  the 
event  of  his  survivance  of  the  testator,  and  the  conditional  institu- 
tion is  thus  confined  to  the  contingency  of  the  primary  legatee  pre- 
deceasing the  testator,  (r) 

VcBtinr,  whe-  1426.  The  conditional  institution  of  liferenters  is  subject  to  the 

ther  anectea  by  i  r    e*         /  \        -r  e     t 

conting«»nc7  in  same  coustructiou  as  that  of  fiars.(«)  In  some  of  the  reported 
of  theMteaSmt  cascs,  the  destination  was  complicated  by  the  circumstance  of  the 
Ufe  mterest.  liferent  being  given  to  a  plurality  of  persons  either  in  succession  or 
jointly,  and  to  the  longest  liver.  (^)  Such  variances  in  the  destina- 
tion of  the  liferent  obviously  do  not  aflFect  the  question  as  to  the 
vesting  of  the  beneficial  interest  in  the  fee.  The  cases  of  Btichanan 
V.  D<nvniey(u),  and  Vines  v.  Hilhu,(x)  are  examples  of  the  suspen- 
sion of  vesting  pending  the  subsistence  of  joint  liferents, — the  cause 
of  suspension  being,  in  the  one  case,  a  provision  of  survivorship ; 
in  the  other,  a  destination  over.  In  the  case  of  Rohertaon  v.  iSTotM- 
ton^iy)  where  the  instrument — a  marriage-contract — gave  the  life- 
rent to  the  longest  liver  of  the  spouses  and  the  fee  to  the  surviving 
children  of  the  marriage,  the  survivorship  was  held  to  refer  to  the 
expiration  of  the  second  liferent,  when  the  estate  would  be  avail- 
able for  distribution. 

SECTION  II. 

LEGACIES  PAYABLE  AT  THE  MAJORITY  OR  MARRIAGE  OF  THE 

LEGATEE. 

Introductory.  1426.  Ncxt  to  the  preservation  of  life  interests,  the  most  fre- 

quent cause  of  the  postponement  of  the  distribution  of  a  succession 
is  a  direction  to  trustees  to  retain  the  capital  of  a  fund  provided  to 
minor  children  during  their  minorities,  or  to  pay  the  provisions  to 
them  on  their  respectively  attaining  majority  or  being  married.  The 
difficulty,  in  this  class  of  cases,  consists  in  the  ascertaining  whether 
the  testator  had  the  intention  of  keeping  open  the  vesting  during 
the  suspension  of  payment,  and  thus  making  the  provisions  contin- 
gent upon  the  attainment  of  the  required  age  or  status ;  or,  on  the 

{q)  Loekwood'9  Tr$,  v.  Falconer,  11  July  16  June  1S89,  1  D.  1031 ;  Wright  y.  Jfhuer, 

1866,  4  Macph.  1086.  16  Nov.  1843,  6  D.  78. 

(r)  Campbell  v.  CampbeWt  Trt.,  21  Dec.  (u)  Buchanan  y.  DowUa,  12  Feb.  1830, 

1866,  6  Macph.  206.  8  Sh.  616. 

(»)  DonaUUon't   Trt.  v.  CuthberUon,  16  (i)   Vvm  v.  HiUim,  18  July  1860,  22  D, 

Jan.  1864, 2  Macph.  428 ;  see  judgment  in  1436. 

H.  L.  26  March  1868.    See  section  4,  infra,  (y)  Roberifon  t.  Ewiton,  2$  May  1868, 

as  to  the  vesting  of  deferred  annuities.  20  D.  989. 

(t)  See,  for  example,  Clelland  v.  Gray^ 
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contrary,  whether  he  had  the  intention  of  giving  a  vested  interest  chaptkb  »itii. 
at  the  period  of  his  death,  while  providing  for  its  security  by  vesting 
the  legal  estate  in  trustees  during  the  period  of  nonage. 

1427.  In  some  cases,  the  testator  names  a  period  of  life  different  CoDventioiiai 
from  that  of  legal  majority,  as  the  term  at  which  payment  shall  be  "•^"*^' 
made,  and  which  has  been  termed  "  conventional  majority ;"(«)  as 
in  the  cases  of  Blackwood  v.  Dykes y{a)  where  trustees  were  directed 
to  hold  heritable  property  for  behoof  of  the  testator's  son  until  he 
should  arrive  at  the  age  of  twenty-five  years,  when  they  were  to 
convey  the  property  to  him ;  and  Reid  v.  Coates^h)  where  a  residue 
was  made  payable  to  the  heir  on  his  attaining  the  age  of  twenty- 
seven.    In  other  cases  the  period  of  division  has  been  fixed  with 
reference  to  the  age  of  one  of  the  children  of  the  family ;  as,  for 
example,  on  the  youngest  child  attaining  majority,(c)  or  the  age  of 
eighteen,(c)  or  the  age  of  thirty-six, (rf)     The  substitution  of  a  con-  Such  Tarumce* 
ventional  term  of  division  in  place  of  the  legal  period  of  majority,  ^hfg*o/thc  ** 
obviously  does  not  affect  the  question  of  vesting, — the  conditions  "»^^^ 
being  of  the  same  character ;  and  the  same  remark  may  be  made 
with  respect  to  the  common  provision  that  daughters'  shares  shall 
be  payable  on  their  attaining  majority  or  being  married,  whichever 
shall  first  happen. 

1428.  It  was  at  one  time  supposed  that  the  maxim  dies  incertus  The  legttM's 
pro  condittone  habetur  (applicable  in  its  original  acceptation  to  Swjgii^  an- 
matters  of  contract)  ought  to  be  strictly  applied  to  the  interpreta-  ^^"c^ncUaive 
tion  of  clauses  postponing  payment  in  vrills  and  settlements.    This  «« to  the  qu€«- 

,_     _      -,    1  -,  1      11     fn*      1   •       tion  Of  intention 

view  of  the  matter  would  doubtless  have  removed  all  difficulties  to  suspend. 
in  dealing  with  the  class  of  cases  under  consideration ;  but  it  would 
have  done  so  at  the  cost  of  interfering  with  the  intentions  of  testa- 
tors in  a  numerous  class  of  cases.  Bights  emerging  at  majority  or 
marriage  being  affected  vrith  a  radical  uncertainty  as  to  whether 
the  beneficiary  shall  ever  attain  the  age  or  status  upon  which  pay- 
ment is  made  dependent,  it  would  follow,  if  effect  were  given  to 
the  maxim,  that  in  every  family  settlement  making  provision  for 
the  care  of  the  property  of  minors,  the  period  of  vesting  must  be 
coincident  with  that  of  division.  The  effect  of  this  would  be  that, 
unless  the  wiU  made  express  provision  for  the  contingency  of  the 

{i)  Adam  r.  Adam's  Tra.t  90  KarchlSQl,  where  the  age  of  majority  was   antici- 

23  D.  859.  pated. 

(a)  Blackwood  ▼.  Dykes,  26  Feb.  1883,  (e)  Scheniman  v.  Wilwn,  26  June  1828, 

U  8h.  443 :  Adam  v.  Adam,  supra;  Grant  6  Sh.  1019. 

V.  Dyer,  1818,  2  Dow  78.  (d)  Clark  ▼.  PaUrson,  6  Dec.  1861, 14  D. 

(&)  Reid  y.  CoaUs,  10  March  1809,  F.C.  141. 

Sue  abo  BeU  T.  Mamm,  1749,  M.   6882;  (e)  Brown  v.  CampbeU,  16  Mar.  1866,17 

and   Burnett   v.   Forbes,  1788,   M.    8106,  D.  759. 
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oHAPTKB  xLiii.  death  of  the  legatee  in  minority,  his  interest  would  devolve  as 
lapsed  succession  to  the  testator's  next  of  kin,  instead  of  going  to 
the  heirs  of  the  legatee  himself,  or  to  the  surviving  co-legatees. 
To  avoid  this  result,  it  has  become  an  established  rule,  that,  without 
derogating  from  the  authority  of  the  general  presumption  as  to  dies 
incertuSj  slight  evidence  of  a  contrary  intention  shall  suffice  to  over- 
come the  presumption,  and  to  fix  the  vesting  at  the  period  of  the 
testator's  death. 
Effect  of  direc-  1429.  Somctimcs  a  testator,  while  directing  that  the  shares  of 
the°ten'^of  ^°'  succession  which  he  has  given  to  minor  legatees  shall  be  applied 
f^ii**'^  *  for  their  benefit  on  their  attaining  majority  or  being  married,  ex- 
presses a  wish  that  the  money  may  be  secured  for  the  benefit  of 
their  families*  Such  a  direction  will  not  be  construed  in  a  sense 
adverse  to  vesting,  or  as  imposing  on  the  trustees  the  duty  of  keep- 
ing up  the  trust ;  and  any  fair  settlement  that  may  be  executed  by 
the  legatee  on  his  marriage  will  be  held  to  be  a  sufficient  fulfilment 
of  the  testamentary  intention.  (/)  And  where  the  trust  is  properly 
kept  up  after  the  attainment  of  majority,  in  consequence  of  the 
mental  incapacity  of  the  legatee,  nevertheless  the  interest  is  held 
to  vest  at  majority,  or  at  the  age  prescribed  by  the  will.(gr) 
Rules  for  the  1430.  Without  professing  to  be  able  to  reconcile  all  the  deci- 

the^vStingof  ^  sious,  we  belicve  the  import  of  the  authorities  on  the  vesting  of 
rSe  at  maj?Sy  legacies  made  payable  at  majority  or  marriage  is  correctly  repre- 
or  marriage.  scuted  in  the  foUowiug  propositious.  (1)  Provisions  made  payable 
at  majority  or  marriage  are,  in  the  absence  of  any  special  intention, 
presumed  to  vest  at  the  periods  at  which  they  are  respectively  pay- 
able. (2)  This  presumption  is  strengthened  by  the  circumstance 
of  the  provision  containing  a  destination  to  survivors  or  others  in 
the  event  of  the  death  of  the  primary  legatees.  (3)  A  declaration 
that  legacies  are  to  bear  interest,  or  that  interest  is  to  be  exigible 
or  payable  during  minority,  is  held  to  raise  a  presumption  that  the 
testator  intended  the  provision  to  vest  in  the  primary  legatees ;  and 
a  direction  to  hold  or  stand  possessed  of  a  residue  for  behoof  of 
minor  children,  seems  to  be  equivalent  in  legal  efi'ect  to  a  gift  of 
the  interest,  especially  where  the  fund  is  made  chargeable  with  their 
maintenance.  (4)  A  destination  to  the  heirs  and  assignees  of  the 
legatee  afi*ords  a  presumption  for  vesting  a  morte  testatoris, 
U'lsqtuBsiio  1431.  (1)  The  early  cases  in  this  branch  of  the  law  of  vesting 

ther'a  rMiduwy  clcarly  establish  the  rule,  that  in  the  absence  of  any  special  inten- 
afmSor^*^^^  tiou  to  the  Contrary,  provisions  made  payable  at  majority  or  mar- 
vests,  assuming  riage  do  not  vest  until  the  arrival  of  the  time  of  payment.     The 

that  there  is  no  *^  *    •^ 

subsequent  des-       ^f^  SeotVi  Trs.  v.  Stack,  16  June  1866,         (g)  Graham  v.  Russell,  1  April  1791,  3 

tination.  3  Macph.  950.  Pat.  210; 


VESTING  OF  CONTINGENT  DESTINATIONS. 


23 


case  of  rorrtc  v.  The  Kin^s  Remembrancer  {h)  is  a  leading  authority  ohaftkk  »un. 
upon  the  general  rule.     The  testator  appointed  the  residue  of  his 
heritable  and  moveable  estate  to  be  paid  over  to  his  two  natural 
children  named  in  the  will,  equally  betwixt  them,  share  and  share 
alike,  and  their  heirs  and  assignees,  such  shares  "  not  to  be  payable 
until  they  shall  respectively  attain  the  age  of  majority  or  be  roar- 
ried."  No  provision  was  made  for  the  application  of  the  intermediate 
income  of  the  estate.    The  legatees  both  survived  the  testator,  but 
one  of  them  died  in  minority  and  unmarried.    The  circumstances  of 
the  absence  of  any  appropriation  of  the  interest,  and  the  conditional 
institution  of  the  legatee's  heirs  and  assignees,  (t)  were  supposed  to 
be  so  clearly  indicative  of  a  suspension  of  vesting  that  the  ques- 
tion was  not  raised,  the  argument  for  the  Crown  being  founded  on 
the  destination  to  heirs,  and  the  argument  for  the  surviving  residu- 
ary legatee  on  the  doctrine  of  the  jus  accrescendi.     But  the  Court, 
being  clearly  of  opinion  that  the  destination  was  not  joint,  and  that 
the  Crown  could  not  take  under  a  destination  to  heirs,  preferred  the 
testator's  next  of  kin  to  a  share  of  residue  which  lapsed  by  the 
death  of  the  legatee  in  niinority.(2;) 

1432.  (2)  Beferring  to  the  observations  in  a  preceding  section  as  Sag^cnsion  of 
to  the  general  effect  of  clauses  of  survivorship  and  conditional  in-  Lauenceorthe 
stitution,  it  may  simply  be  observed  that  such  clauses,  when  occur-  ^SSS^inter- 
ring  in  bequests  payable  at  majority  or  marriage,  are  generally,  if  «^« 
not  invariably,  held  to  have  relation  to  survivance  at  the  period  of 
distribution.     And  first,  in  the  following  instances  of  residuary  Cawe  on  tot- 
bequests  to  children  payable  at  majority,  with  a  destination  over,  and  do^tioos 
the  vesting  was  held  to  be  postponed  to  the  period  of  payment ; 
namely.  Stewards  Trs.  v.  Stewart, (I)  where  there  was  a  contingent 
destination  to  the  testator's  brother  in  the  event  of  there  being  no 
children  surviving  the  period  of  payment ;  the  case  of  Blackwood  v. 
Dykes, {m)  where  the  trust  was  for  conveyance  to  a  second  son  at  the 
age  of  twenty-five,  with  remainder,  in  the  event  of  his  death  before 
obtaining  actual  possession  of  the  estates,  to  his  issue,  whom  fail- 
ing, to  the  testator's  heirs  and  assignees  whatsoever ;  the  case  of 


over. 


(h)  Tbrrie  v.  King*9  Remembrancer ^  81 
Maj  1882, 10  8h.  697.  See  the  early  cases 
in  Mor.  voce  Implied  Condition,  pp.  6826- 
6M0;  also  SempiU  v.  SempiU,  1792,  M. 
8108 :  Mome  y.  Home,  28  Jan.  1807,  Hume, 
MO;  Grmdiay  T,  Merchant  Maiden  ffotpittUf 
1  Jnly  1814,  F.C. ;  and  ArhtaknoU  t.  Ar- 
htaikmott,  7  Jnne  1816,  Hnme,  686. 

(f )  This  ^as  clearly  a  mistake.  A  des- 
tiiialiofn  to  the  legat«e*8  heirs  has  no  siis- 
pensiTe  efficacy.    Supra^  {  1420. 


(Jc)  A  more  recent  illustration  of  the 
application  of  the  general  rule  in  the  ab- 
sence of  indications  of  a  contrary  intention 
is  found  in  the  case  of  Oraham  Smith*8  Tre, 
v.  Hie  Legateee,  4  Dec.  1867. 

{I)  SCewarfe  Tre.  v.  Stetcart,  17  July  1851, 
18  D.  1887. 

(m)  Blackwood  v.  Dykee,  26  Feb.  1883, 
11  Sh.  448. 
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OHAPTIB  ILIII. 


Where  ri^ht 
)iM  veated  in  a 
family,  itubjoct 
to  condition  of 
furvivorsbip, 
the  kui  sur- 
vivor takes  Ao 
immediate 
vested  right. 


Wright  v.  Ogilvte,(n)  where  there  was  a  contingent  destination,  in 
the  event  of  failure  of  children,  to  the  widow  in  alimentary  liferent, 
with  remainder  to  the  testator's  assignees ;  and  finally,  in  MitcheU 
V.  Miichellj  where  the  usual  conditional  institution  of  issue  and 
survivors  was  followed  by  an  ulterior  destination  to  the  testator's 
brother. (o)  In  the  following  cases,  the  residue  was  given  to  a 
plurality  of  persons,  and  the  survivors  of  them ;  and  the  vesting 
was  held  to  be  postponed  to  the  period  of  payment,  from  the  neces- 
sity of  preserving  the  contingent  interest  of  the  survivors  unim- 
paired, viz.,  in  the  cases  of  Gfreig  v.  Johfi8ton,{p)  and  Campbell  v. 
Be%dy(q)  where  the  accruing  interest  of  each  termly  period  was  held 
to  belong  to  the  children  surviving  such  term ;  and  in  the  later 
case  of  Walker  v.  Park,{r)  where  a  clause  of  survivorship  was  found 
to  have  the  effect  of  suspending  the  vesting,  notwithstanding  an 
express  direction  to  employ  the  proceeds  of  the  estate  in  the  main- 
tenance and  education  of  the  beneficiaries. 

1433.  It  has,  however,  been  laid  down  in  subsequent  cases,  that 
a  bequest  to  a  testator's  children,  payable  to  the  survivors  at  a 
period  fixed  with  reference  to  the  majority  of  the  children,  vests  in 
the  class  from  the  time  of  the  testator's  death.  Although,  there- 
fore, the  individual  interests  of  the  children  cannot  be  held  to  vest 
a  morte  testatoriSj  by  reason  of  the  uncertainty  as  to  the  extent  of 
their  several  interests,  yet  if  that  uncertainty  be  removed  by  the 
death  of  all  but  one  of  the  family  before  the  period  of  division,  there 
does  not  appear  to  be  any  obstacle  to  the  vesting  of  the  succession 
in  the  sole  survivor.  This  is  the  import  of  the  judgments  in  Cat- 
tanach  v.  Thorn* 8  Exr8,^(8)  where  the  succession  was  held  to  belong 
to  the  only  son  and  heir  of  a  last  surviving  child  dying  in  minority ; 
and  in  Maitlands  Tra,  v.  M' Dermaidy(t)  where  the  residue  was 
held  to  belong  to  the  testamentary  heir  of  a  last  survivor,  dying  in 
minority,  in  preference  to  the  truster's  next  of  kiu.(tt) 

(ft)  Wrighi  ▼.  Ogilvie,  9  July  IS40,  2  D.     the  Lord  J.-G.  Inglis  obeerved,  "  It  is  be- 


1857 :  See  also  Campbell  v.  CampbeU,  8 
Dec.  1862,  15  D.  178;  Croam's  Trt.  v. 
Adofiu,  80  Nov.  1869,  22  D.  45. 

(o)  Mitchell  Y.  MUeheU,  17  March  1865, 
8  Macph.  721. 

(p)  Chreig  v.  Johnston,  1  July  1888,  6 
W.  &  S.  406,  a£arming  9  Sh.  806. 

(q)  Campbell  v.  Reid,  12  June  1840,  2  D. 
1084. 

(r)  Walker  v.  Park,  20  Jan.  1859,  21  D. 
286. 

(«)  Cattanaeh  y.  TkonCt  Ezra.,  2  July 
1858,  20  D.  1206  (first  point). 

(0  Maitland't  Trt.  v.  M'Dermaid,  15 
March  1861,  28  D.  782.     In   this  ca^e, 


yond  all  doubt  that  the  beneficial  interest 
in  the  truster's  estate  was  Tested  in  his 
children  as  a  class;  though,  by  the  pro- 
visions of  other  clauses,  that  vesting  may 
be  postponed  as  regards  some  of  the  child- 
ren, and  as  regards  others  it  may  suffer 
defeasance;*'  28  D.  786. 

(u)  In  treating  of  the  effect  of  clauses 
of  conditional  institution,  in  this  class  of 
cases,  it  is  always  assumed  that  the  desti- 
nation  is  conditioned  to  take  effect  upon 
the  death  of  tlie  legatee  in  minority  and 
without  being  married.  As  to  the  effect 
of  the  use  of  the  word  *'  or  "  for  "  and  "  in 
this  connection,  see  chapter  20,  sect.  ZAnfin, 
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1434.  (3)  Notuvithstanding  the  distinct  recognitioD  of  the  rule,  oHAPTim  xmi. 
that  a  direction  to  pay  to  legatees  on  their  attaining  majority  or  Direction  to 
being  married,  is  a  condition  keeping  open  the  vesting  of  the  sue-  P*y  "*^'J^  ^ 
cession,  the  disturbing  element  of  intention  has,  from  an  early  period,  *bie  to  imme- 
exercised  a  very  marked  influence  in  the  decisions  of  this  class  of       ^   "** 
cases.    And,  more  particularly,  a  gift  of  the  intermediate  income 
to  the  original  legatees  is  regarded  as  evidence  of  an  intention  to 
gi?e  them  at  the  same  time  a  vested  interest  in  the  capital.     This 
exception  to  the  rule  was  first  recognised  in  the  case  of  }Vood  v. 
Bumetfs  Tr8.y{x)  where  legacies  of  £1000  each  were  bequeathed  to 
the  chUdren  of  a  stranger,  the  produce  thereof  to  he  {uncounted  for 
yearly^  and  the  principal  sum  to  be  transferred  to  each  legatee  as 
800Q  as  he  arrived  at  the  age  of  majority.    The  children  having  all 
died  in  minority,  it  was  held  that  the  beneficial  interest  had  vested 
in  their  persons  a  morte  testatoris,  and  that  their  representatives 
were  entitled.     The  principle  there  laid  down,  that  a  direction  to 
pay  interest  from  the  testator's  death  implies  a  vested  right  to  the 
capital,  is  confirmed  by  many  subsequent  decisions,  (^)  of  which  we 
shall  notice  only  the  more  important. 

1436.  In  Kennedy  v.  Crawfordy{z)  the  testator  directed  his  trus-  Authorities  for 
tees  to  make  payment  to  the  younger  children  of  his  son  P.  C.  of  ®  «^»'«»™<^ 
the  sum  of  £2000,  "  equally  amongst  them,  with  the  lawful  interest 
thereof  from  the  first  term  of  Whitsunday  or  Martinmas  after  the 
said  P.  C.'s  death,  should  that  happen  before  the  children  should 
arrive  to  majority  ;  my  said  trustees  employing  the  interest  of  that 
sum  from  the  time  of  my  death  for  the  maintenance,  clothing,  and 
education  of  the  said  younger  children  during  their  respective  pupil- 
larities  and  majorities ;"  and  the  trustees  were  further  directed  to 
divide  the  capital  of  the  provision,  as  soon  as  the  yoimgest  arrived 
at  majority,  amongst  the  surviving  children.  The  Court  were  much 
divided  in  opinion  as  to  whether  the  legacies  vested  at  the  death  of 
the  testator ;  but  it  was  finally  determined  by  a  majority  that  the 
shares  had  vested,  and  were  arrestable  before  the  period  of  payment, — 
Lord  President  Boyle  observing,  that  when  a  sum  was  appointed  to 
be  paid  with  lawful  interest  from  the  testator's  death,  that  implied 
that  the  sum  itself  was  to  be  paid  as  well  as  the  interest ;  and  that 
as  to  the  direction  to  apply  the  interest  towards  the  maintenance 
of  the  children,  and  to  pay  up  the  capital  when  the  youngest  child 
should  attain  majority,  that  went  only  to  the  management,  and  not 

(t)  Wood  V.  Burnett's  Tr$.,  2  July  1818,      718 ;  Kennedy  v.  Oratqford,  and  RaUton  v. 
Home,  271.  RaUton^  infra. 

(y)  Matthew  t.  /»»«,  21  Feb.  1844,  6  D.         (2)  Kennedy  v.  Crawford,  20  July  1841, 

8  D.  1266. 
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CHAPTKB  xLiii.  to  the  questioti  of  ve8ting.(a)    So  also  in  the  case  of  BaUtofi  v.  Bal- 
ston,  where  a  legacy  was  made  payable  to  a  minor,  whom  failing,  to 
two  other  minor  children,  or  the  survivor  of  them,  "  with  the  in- 
terest thereof  from  six  months  after  my  death,  payable  the  said  in- 
terest to  their  legal  guardians  for  their  behoof,"  and  the  principal 
was  declared  to  be  payable  at  the  period  of  majority, — ^the  Second 
Division  of  the  Court  were  unanimously  of  opinion  that  the  right  to 
the  legacy  vested  in  the  institute  by  his  survivance  of  the  testator.  (6) 
Finally,  in  the  recent  case  of  Nolan  v.  Hartlej/s  Trs,,  it  was  held  un- 
animously, on  the  construction  of  the  original  will,  that  under  it  the 
residuary  legatees  would  have  taken  a  vested  interest  a  morte  testor- 
torts f  in  consequence  of  the  interest  of  the  fund  being  expressly  given 
to  the  legatees  to  be  either  advanced  to  them,  or  accumulated,  in  the 
discretion  of  the  trustees,  (c) 
Whether  direc-         1436.  In  Hamilton  V.  Dougall,(d)  a  special  case,  trustees  were 
behoof  of  mbor  directed  to  hold  a  residue  of  moveable  estate  for  behoof  of  the  trus- 
equWiSenttoa    ^^^  natural  daughter  during  her  minority,  subject  to  the  paynient 
direction  to  pay  ^f  ^n  annuity  I  and  were  further  directed  to  avail  themselves  of  any 

interest.  . 

favourable  opportunity  for  investing  the  funds  on  heritable  security 
for  behoof  of  his  said  daughter  and  the  heirs  of  her  body ;  whom 
failing,  to  the  testator's  lawful  heirs.  The  legatee  having  died  in 
minority  without  issue,  the  estate  was  claimed  by  the  Crown,  for 
whom  it  was  maintained,  on  the  authority  of  the  undemoted  cases 
of  Wood  (e)  and  Hardinany{/)  that  b,ju8  crediti  vested  in  the  per- 
son of  the  legatee,  and  devolved  to  the  Crown  as  ultima  hceres.  The 
judges  appear  to  have  inclined  to  the  opinion  that  the  interest  vested ; 
but  they  held  it  to  be  unnecessary  to  decide  the  point,  being  of  opi- 
nion that  the  direction  implied  a  proper  substitution  in  favour  of  the 
testator's  heir,  who  was  thus  heir  of  provision  alioqui  successurus. 
Destination  to  1437.  (4)  With  rcspcct  to  the  effect  of  a  destination  to  heirs 

new  <rf  Uie"*'  ^^^  assiguces  of  minor  legatees,  as  implying  that  the  succession 
legatee  impiieB    ghall  vcst,  the  leading  case  is  Clark's  Exrs.  v.  Paterson,(g)  where 

inat  me  legacy 
is  to  vest  imme- 
diately, (a)  8  D.  1270.  rents  divided  among  them,*' |7«r  Lord  J.-C. 

(6)  Ralston  v.  RdUton,  8  July  1842, 4  D.  Inglis,  p.  156. 

1496.     See  also  WiUon  v.  Wihon,  9  July  {d)  Hmderton  y.DougdO,  12  Feb.  1841, 

1842,  4  D.  1508 — a  somewhat  special  case.  8  D.  548. 

(c)  NoUm  V.  I/artley'tTrt,,  12  Dec.1866,6  (e)   Wood  v.  Burrutft  TV*.,  Hume,  271. 

Macph.  153.    "  It  was  the  intention  of  the  (/)   HardmanY.  OtUhriefQ  June  1828, 

testatrix  that  her  grandsons,  on  her  death,  6  Sh.  920. 

should  at  once  have  the  full  enjoyment  of  (ff)    Clark' a  Exn.  v.  Paterson,  6   Dec 

their  shares  of  her  estate,  and  I  cannot  see  1851,  14  D.  141.     See  also  Henderson  v. 

any  indication  of  an  intention  of  postpon-  DougaU,  12  Feb.  1841, 8  D.  548,  where  the 

ing  the  enjoyment  even  until  they  should  direction  was  to  hold /or  behoof;  and  cases 

arrive  at  majority,  for  it  is  expressly  di-  cited  wpra^  §J  1420,  1421. 
rected  that  the  house  is  to  be  let,  and  the 
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trustees  were  directed  to  pay  or  apply  the  residue  of  the  testator's  chaftke  xliii. 
estate  for  behoof  of  a  family  of  children,  including  such  as  might 
thereafter  be  bom,  and  their  heirs  and  assignees,  share  and  share 
ahke,  and  that  when  the  youngest  child  should  attain  the  age  of 
eighteen.  This  direction  was  followed  by  a  clause  of  survivorship 
applicable  to  the  event  of  any  of  the  children  "  dying  intestate,  and 
without  heirs  of  their  bodies,  before  receiving  payment."  One  of 
the  daughters  having  died  before  the  period  of  payment,  after  sur- 
viving ^the  testator,  it  was  held  that  her  share  had  vested  in  her 
husband,  as  her  legal  assignee,  in  virtue  of  the  destination  to 
heirs  and  assignees.  "  I  apprehend,"  said  Lord  FuUerton,  "  that 
when  a  legacy  is  so  granted  that  the  legatee  has  the  power  of  test- 
ing upon  it,  or  assigning  it,  to  all  intents  and  purposes  that  legacy 
vests  unless  there  is  the  strongest  evidence  of  an  intention  that  it 
shall  not  vest.  All  that  we  have  here  is  a  x)08tponed  term  of  pay- 
ment, coupled  with  tliese  considerations — that  there  is  a  power  of 
assigning  and  a  power  of  testing/'('0  This  case  does  not  appear  to 
us  to  conflict  with  the  decision  in  Bell  v.  Cheape  (t)  upon  the  ques- 
tion of  the  assignable  character  of  a  beneficial  interest ;  for  here  the 
decision  was  that  the  succeasion  had  vested,  in  which  case  there  could 
be  no  doubt  that  it  was  an  assignable  subject,  while  in  Bell  v.  Cheape^ 
the  question  was,  whether  a  destination  to  heirs  was  suspensive  of 
vesting. 

1438.  The  recent  case  of  Nolan  v.  Hartley's  Trs,{k)  raises,  for  whether  the 
the  first  time,  a  question  of  some  nicety  and  importance  as  to  the  rufe'interwrbj 
effect  of  the  constitution  of  a  liferent  hy  a  codicil  on  the  vestinsr  of  ^^'^  spapeiida 

.  .  "^  ^  "        the  vesting  of  a 

the  fee;  the  shares  of  which,  according  to  the  conception  of  the  fee, which mder 
will,  would  have  vested  a  morte  testatoris,  although  payable  to  the  affected  by  con- 
legatees  only  on  their  attaining  majority  or  being  married.     Lord  ****«*°®y- 
J.-C.  Inglis  (a  majority  of  the  Second  Division  of  the  Court  concur- 
ring with  him),  held  that  the  hferent  provision  in  the  codicil  must 
be  read  as  if  it  were  part  of  the  will ;  and  that,  as  there  w^as  a  des- 
tination  to  survivors  in  the  will,  the  presumption  was,  that  the 
words  of  survivorship  were  intended  to  have  relation  to  the  period 
of  distribution  appointed  by  the  codicil.     "  From  what  was  it,"  his 
Lordship  inquired,  "  that  we  were  driven  to  hold  that  the  vesting 
(under  the  will)  was  a  morte  testatoris  f    From  the  period  of  vesting 
being  fixed  by  the  date  of  division,  the  date  of  the  testatrix's  death  ; 
and  if  by  the  codicil  the  date  of  division  is  altered  and  postponed 
till  the  death  of  the  liferentrix,  must  we  not  give  the  survivorship 
clause  the  same  effect  at  the  new  date  as  it  would  have  had,  if  it 

(A)  14  D.  145.  (*)  Nolan  v.   Hartley' t   Trt.,   12   Dec. 

(i)  BeU  T.  Cheape,  21  May  1845, 7  D.  614.      1866,  5  Macph.  153. 
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OBAPTKR  xLiii.  had  coiitintied  to  refer  to  the  date  under  the  first  deed  ?  The  alter* 
ation  of  the  time  of  division  alters  the  period  of  ve8ting/'(0  The 
opinion  of  Lord  Neaves  (with  which  we  coincide,  and  which,  in  any 
view,  deserves  renewed  consideration)  was,  that  the  subsequent  in- 
tention expressed  in  the  codicil  was  confined  to  the  object  intended 
to  be  benefited  by  the  codicil,  namely,  the  liferenter.  It  is  a  ques- 
tion of  intention,  whether  words  of  survivorship  relate  to  the  period 
of  death  or  to  the  period  of  distribution.  In  this  case  it  is  admitted 
that  the  original  intention  was  to  benefit  survivors  at  the  testator's 
death ;  and  although  the  presumption  might  have  been  different 
had  the  distribution  been  originally  appointed  to  take  place  at  the 
death  of  a  liferenter,  yet  the  meaning  of  the  word  "  survivors "  is 
fixed  by  the  immediate  context  to  be  persons  surviving  the  tesior- 
tor,  and  there  is  nothing  in  the  subsequent  creation  of  a  liferent 
interest  to  alter  the  meaning  thus  impressed  upon  it. 

SECTION  III. 

LEGACIES  GIVEN  SUBJECT  TO  POWTERS  OF  DISPOSAL  OR 

DISTRIBUTION. 

A  power  of  1439.  To  avoid  repetition,  reference  is  made  to  a  subsequent 

disposal  subsist-  chapter, (m)  in  which  the  constitution  and  mode  of  exercise  of 

ing  has  the  ^  \  \  •       i  •      •         •  i        -rrr 

effect  of  render-  powcrs  of  this  description  IS  treated.  We  have  there  seen  that  a 
^ngeDi,  ^  ^'^'  grant  of  a  power  of  disposal,  however  general  in  its  terms,  does  not, 
when  it  is  followed  by  a  destination  over  in  default  of  the  exercise 
of  the  power,  vest  the  fee  of  the  estate  in  the  donee  of  the  power. 
Such  being  the  case,  it  is  apparent  that  the  vesting  of  the  fee 
(which  is  conditional  on  the  final  exercise  of  the  power)  must 
remain  in  suspense  during  the  lives  of  the  grantor  of  the  power 
and  of  the  donee.  Such  at  least  appears  to  be  the  necessary  result, 
where  a  power  of  disposal  is  given  to  a  liferenter  to  be  exercised  by 
will  or  testamentary  disposition,  (ti)  Where  the  power  is  a  general 
one,  and  it  is  exercised  by  granting  an  irrevocable  deed  of  appoint- 
ment, the  circumstance  of  the  donee  of  the  power  being  also  a  life- 
renter,  will  not  prevent  the  acquisition  of  a  vested  interest  by  the 
fiar  or  appointee.  A  power  of  disposal,  applicable  to  a  part  of  a 
succession,  would  not  be  held  to  have  the  effect  of  postponing  the 
vesting  of  the  residue  as  to  which  no  corresponding  power  is 
given,  (o) 

(I)  6  Macpb.  156.  20  D.  9S9 ;    Marder's  Trs.  y.  Marder,  30 

(m)  Chapter  60.  March  1858, 15  D.  683. 

(n)  Robertson  v.  Houston,  28  May  1858,  (o)  Donaldson's  Trs.  v.  MacdougaU^  20 

July  1860,  22  D.  1527. 
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1440.  It  is  elsewhere  shown  that,  on  the  death  of  a  liferenter  to  ohaft«b  xim. 
whom  a  power  of  disposal  is  given  without  executing  the  power,  gp^^jji^  !„ 
the  estate  does  not  accrue  to  his  representatives,  but  to  the  residu-  **»« «»« ?f 

,  powers  of  dis- 

ary  legatees  or  other  representatives  of  the  grantor  of  the  power,  (p)  poni  gnmted  to 
A  grant  of  the  liferent  of  a  succession,  even  when  coupled  with  a  *  *""**"• 
power  of  appropriating  as  much  of  the  capital  as  may  be  necessary 
for  the  maintenance  of  the  grantee,  is  not  held  to  vest  the  fee  in 
the  person  of  the  liferenter  in  a  question  between  his  representa- 
tives and  those  of  the  granter ;  and  the  fand,  bo  far  as  not  appro- 
priated or  disposed  of,  will,  on  the  death  of  the  liferenter,  revert  to 
the  heirs  of  his  author.  (9) 

1441.  It  is  settled  by  a  considerable  body  of  authority,  that  the  Esute  maj  rest 
existence  of  an  unexercised  power  of  distribution  or  division  does  not  ^^^<^!J^ 
prevent  the  acquisition  of  a  vested  interest  by  the  class  of  persons  JhJJ^^i^Joe 
amongst  whom  the  succession  is  to  be  distributed  ;(r)  although,  in  of  •  power  of 
such  a  case,  the  value  of  the  several  individual  interests  is  affected 

by  a  double  contingency ;  being  dependent  not  only  on  the  number 
of  persons  that  may  be  comprehended  in  the  class  at  some  future 
time,  but  also  on  the  manner  in  which  the  power  of  distribution 
may  be  exercised.  It  would  also  appear  to  be  established  that  a 
power  of  selection  of  objects  from  an  indefinite  class  of  persons, 
may  be  competently  exercised  before  the  arrival  of  the  prescribed 
period  of  distribution.  («)  In  such  a  case,  the  exercise  of  the  power 
would  confer  a  vested  interest  on  the  selected  beneficiaries ;  but 
while  the  power  remained  dormant,  the  vesting  of  the  subjected 
estate  would  obviously  be  suspended-  {t) 


SECTION  rv. 

DEFERRED  LIFERENTS  AND  ANNUITIES. 

1442.  Liferent  interests,  which  in  the  nature  of  things  are  purely  Liferent  inter- 
personal rights,  contingent  on  the  survivance  of  the  beneficiary,  and  ^^^on?*^  " 
not  admitting  of  descent  or  transmission  to  heirs,  do  not  become 
vested  in  any  sense  until  they  vest  in  possession.  (t«)    A  contingent 

(/>)  See  chapter  60  (Powers  of  DispoBal).  Wood  y.  Wood,  18  Jan.  1861,  28  D.  888; 

(q)  Sprol  ▼.  Ptanyeook,  12  June  1866,  Romanea  r.  RiddeU,  18  Jan.  1866,  SMacph. 

17  D.  840.  848. 

(r)  Swright  ▼.  DdOoi,  27  Jan.  1824,  2  (a)  M*Corma€k  y.  Barber,  26  Jan.  1861, 

Sh.  648,  N.  E.  548 :  Cowan  y.  Crawford,  20  28  D.  898. 

Jan.  1887,  15  Sh.  899 ;  WaUony.  Marjori-  {t)  See  PurteU  y.  Elder,  24  March  1865, 

hankt,  17  Feb.  1887,  15  Sh.  587 ;  BaUlie  y.  8  Macph.  H.  L.  59. 

StUm  (Lord  Butherford'e  note),  16  D.  218 ;  (u)  Findlay  y.  Macintyre,  11  Dec.  1849, 

Fyfe  y.  Fyffe,  18  July  1841,  8  D.  1205  ;  12  D.  825. 
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Implied  sar- 
Tivonhip  in 
joint  liferent 
bequests. 


rHAPTKB  xun.  or  deferred  liferent  does  not  vest  until  the  event  happens  upon 
which  it  is  conditioned  to  take  effect.  Accordingly,  where  succes- 
sive liferents  are  carved  out  of  the  same  estate,  the  right  of  the  snb- 
stituted  liferenters  only  vests  at  the  expiration  of  the  prior  usufruc- 
tuary interests ;  and,  where  such  rights  are  given  to  two  or  more 
persons  jointly,  the  interest  of  the  joint  liferenter  first  deceasing 
enures  to  the  benefit  of  the  survivors  or  survivor.  The  principle 
is  exemplified  in  the  case  of  Thorn  v.  Thom,{x)  where,  by  ante- 
nuptial contract  of  marriage,  estate  was  disponed  to  the  wife's  father 
in  liferent,  and  after  his  death  to  the  spouses  in  conjunct  fee  and 
liferent,  and  to  the  survivor  of  them  in  liferent,  for  the  husband's 
liferent  use  only ;  and  the  marriage  was  afterwards  dissolved  by  a 
decree  of  divorce  obtained  at  the  instance  of  the  husband.  The  Court, 
in  the  application  of  the  rule  of  law  that  the  rights  of  the  party 
obtaining  the  decree  of  divorce  are  the  same  as  in  the  case  of  a  dis- 
solution of  the  marriage  by  death,  found  that  in  this  case  the  hus- 
band, upon  the  death  of  the  wife's  father,  was  entitled  to  the  un- 
divided usufruct  of  the  settled  estate. 

1443.  Where  estate  is  granted  to  a  plurality  of  persons  in  terms 
which  import  a  joint  destination,  a  right  of  survivorship  is  held  to 
be  implied  in  the  grant,  provided  that  the  fee  of  the  estate  is  given 
over  as  an  entire  subject ;  but  where  the  subject  of  disposition  is 
given  to  a  class  of  persons  in  liferent,  with  remainder  to  their  re- 
spective issue  in  fee,  the  construction  clearly  implies  that  the  life- 
rent interest  is  to  be  taken  by  the  grantees  in  distinct  shares,  and 
that  their  issue  are  to  come  into  possession  of  their  respective  in- 
terests in  the  property  immediately  on  the  death  of  their  parents,  (y) 
Again,  where  estate  is  disponed  or  bequeathed  to  a  plurality  of  per- 
sons in  shares,  that  is  in  severalty,  the  deed  or  will,  according  to 
the  established  construction,  will  only  vest  a  pro  tndiviso  liferent 
interest  in  the  subject  in  each  of  the  grantees,  determinable  at  his 
death.  In  the  case  of  Tnlloch  v.  Wdshy  the  question  was  as  to  the 
effect  of  a  disposition  to  a  brother  and  a  sister  in  liferent,  for  their 
liferent  use  only,  with  a  destination  over  in  fee,  and  with  this  de- 
claration, that  the  yearly  rents  and  profits  of  the  estate  should  be 
paid  to  the  liferenters  during  their  lives,  share  and  share  alike.  It 
was  held  that  a  right  of  survivorship  was  given  by  implication,  on 
the  construction  of  certain  expressions  in  the  destination  of  the  fee, 
showing  that  the  fee  was  not  intended  to  open  until  after  the  death 
of  the  longest  liver  of  the  liferenters.  (z)     The  cases  to  which  refer- 

(z)  Thorn  y.  Thorn,  11  Jane  1S62,  14  D.  dougalli. MaedouffoU.QFeh.  1866, 4 Macph. 

861 .  872 ;  see  judgment  in  H.  L.  26  Maich  1868. 

(y)  DonaldtorCs  Trt.  y.  CuthberUon,  12  (z)  Tulloeh  ^,Wehh,  28  Noy.  1888, 1  D. 

Jan.  1864,  2  Maq)h.  428,  Idem.  nom.  Mae-  94. 


VESTING  OF  CONTINGENT  DESTINATIONS. 


31 


ence  is  made  in  the  discussion  of  the  general  subject  of  the  vesting 
of  postponed  interests,  offer  many  examples  of  the  limitation  of  suc- 
cessive liferents,  and  also  of  the  constitution  of  joint  liferents  with 
a  right  of  survivorship,  (a) 

1444.  In  the  case  of  Scott  v.  Sceale8,(b)  a  question  is  presented 
as  to  the  effect  of  an  alteration  by  codicil  of  a  destination  in  a  will, 
which  has  some  analogy  to  the  case  of  Nolan  already  noticed. 
Here  the  testatrix,  by  one  of  her  testamentary  writings,  provided  a 
sum  of  money  to  a  legatee.  A.,  in  liferent,  and  after  the  death  of 
A.  to  her  daughter  B.,  also  in  liferent.  By  a  subsequent  testa- 
mentaiy  writing  she  revoked  the  bequest  in  favour  of  A.,  but  said 
nothing  regarding  the  deferred  liferent  given  to  the  daughter.  The 
question  was  as  to  the  destination  of  the  income  of  the  fund  during 
the  lifetime  of  A.,  whether  it  devolved  to  B.,  or  fell  into  residue. 
It  was  held  that  B.  took  an  immediate  liferent,  the  judgment  being 
rested  upon  the  special  circumstances  of  the  case.(c) 

1446.  Where  a  usufructuary  interest  is  given  to  one  person  for 
the  Kfe  of  another  person,  or  until  the  occurrence  of  a  specified 
event,  it  has  been  held  that  the  interest  vests  in  its  entirety  a 
morie  testatoriSy  insomuch  that  if  the  legatee  die  before  the  event 
happens,  his  representatives  are  entitled  to  the  income  for  the  re- 
mainder of  the  term.(d) 


OBAFTBB  XLItl. 


Whether  A  de- 
ferred tife> 
renter  takes  an 
immediate  in- 
terest in  ooose< 
qnenee  of  the 
rerocation  of  the 
antecedent  life- 
rent gift. 


Vesting  of  in- 
tereato  riven 
for  the  life  of 
another. 


(a)  Joktuton  T.  Johnston,  9  June  1840, 2 
D.  1038 ;  MaxweU  y.  Wylie,  25  May  1837, 
15  Sb.  1005 ;  PurseU  ▼.  Newhiggmg,  15  D. 
489, 10  May  1855,  2  Macq.  278 ;  Robertson 
i.HouMton,  2S  May  1858,  20  D.  989. 

[h)  Scott  T.  SeeaUa,  20  July  1865,  8 
Macph.  1180. 

{e)  Where  liferents  aie  given  to  two 
legatees  in  enoceesion,  and  the  legatee 


first  inetituted  predeceases  the  testator,  it 
has  been  held  in  England,  in  conformity 
with  the  principle  stated  in  the  text,  that 
the  second  liferenter  takes  an  immediate 
vested  interest;  re  Betty  Smith*t  Trusts, 
Law  Rep.  1  Eq.  Ca.  79. 

(rf)  SiU  V.  HilTs  TtUors,  8  Nov.  1866, 
5  Macph.  12. 
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PAKTVI. 


ESTATES  IN  TKUST 


CHAPTER  XLIV. 
OF  TRUSTS,  AND  THE  ESTATE  OF  A  BENEFICIARY. 


I.   Definition  cmd  ClamfieaUon  of 


II.  £9tal0  oftJu  Truttet. 
III.  EUaU  (^  the  B^nefieiaary. 


SECTION  I. 
DEFINITION  AND  CLASSIFICATION  OF  TRUSTa 

Trwt  defined  1446.  The  earliest  description  of  a  trust  by  a  Scotch  jurist  is 

that  given  by  Craig  in  his  chapter  de  conditionibus  in  investtiuri8.{c^) 
Viewing  a  trust  as  a  burden  upon  feudal  estate,  he  says :'  "  Sunt 
et  qusedam  conditiones,  quae  neque  dantis  neque  accipientis  causa 
fiunt,  et  multd  minus  utriusque ;  veluti>  si  ita  convenerit,  ut  ego 
tibi  feudum  concedam,  ea  lege  ut  tu  alii  concedas,  quod  feudum 
recte  fideicommissum  dicitur."  This  conception  of  a  trust,  which 
comes  very  near  to  the  definition  give  by  Lord  Coke,(6)  and  adopted 
by  modem  writers  on  the  law  of  England,  (c)  has  not  received  much 
attention  from  our  institutional  writers,  who  are  agreed  in  referring 
trusts  to  the  civil  law  contracts  of  mandate  and  deposit,  or  to  a 
combination  of  them. 

Doctrine  of  the        1447.  In  the  civil  law  trusts  were  not  so  regarded.    Fideicomr 

civil  Iftw 

missa  are  classed  in  the  Institutes  as  a  distinct  species  of  right,  and 
take  their  place,  not  in  the  category  of  contracts,  but  in  connection 
with  inheritances,  to  which  class  of  interests  they  appear  naturally 
to  belong,  (d)    It  is  true  that  the  rights  and  liabilities  of  trustees 

(a)  Craig  de  Feudis,  2,  6,  9.  (c)  Lewin  on  Trusts,  5th  ed.  p.  13. 

(6)  Co.  Lit.  272,  b.  (rf)  Inst.  lib.  2,  tit.  23  &  24. 
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are  closely  analogous  in  principle  to  those  which  arise  out  of  the  ohapt«b  xht. 
contract  of  mandate,  while  the  obligation  to  restore  the  estate  un-  Tnwt  viewed  m 
impaired,  which  is  the  peculiar  duty  of  a  depositary,  is  in  lite*^^^^^ 
manner  binding  upon  a  trustee.     Such  resemblances  are  explained  deposit, 
by  a  consideration  of  the  properties  of  trust,  which  possesses,  in 
common  with  the  civil  law  contract  of  mandate,  the  character  of  a 
gratuitous  function,  to  be  exercised  for  the  benefit  of  an  appointee. 
As  the  duties  of  a  trustee  differ  in  many  respects  from  those  of  a 
mandatory,  we  prefer  to  consider  the  threefold  relation  Bubsisting 
between  the  truster,  the  trustee,  and  the  beneficiary,  as  a  quaei 
contract,  distinct  from  mandate,  but  closely  allied  to  it. 

1448.  "  Trust,"  says  Stair,  **  is  also  amongst  mandates  or  com-  DefinJtioM  of 
missions,  though  it  may  be  referred  to  depositation,  seeing  the  Beii''in"  *"^' 
right  is  in  custody  of  the  person  intrusted."(^)     And  in  another  p<>*^»«'- 
place,  "  Trust  is  also  a  kind  of  depositation,  whereby  the  thing  in- 
trusted is  in  the  custody  of  the  person  intrusted  to  the  behoof  of 

the  intruster ;  and  the  property  of  the  thing  intrusted,  be  it  in 
land  or  moveables,  is  in  the  person  of  the  intrusted,  else  it  is  not 
proper  trust.''(/)  Erskine's  definition  is  briefer  and  clearer : — "  A 
trust,"  he  says,  "  is  also  of  the  nature  of  depositation,  by  which  a 
proprietor  transfers  to  another  the  property  of  the  subject  intrusted, 
not  that  it  should  remain  with  him,  but  that  it  may  be  applied  to 
certain  uses  for  the  behoof  of  a  third  party.'Xs')  Professor  Bell's 
definition,  has  mainly  in  view  the  relation  subsisting  between  truster 
and  trustee.  He  says,  **  In  a  deed  of  trust  there  is  a  combination 
of  two  contracts — deposit  and  mandate ;  the  estate  not  being  in  the 
trustee  for  any  use  or  purpose  of  his  own,  and  the  management  be- 
ing regulated  by  the  directions  given  by  the  maker  of  the  trust."(A) 
In  the  following  definition,  which  we  take  from  Pothier's  **  Traite 
des  Substitutions,"  the  interest  of  the  beneficiary  is  brought  more 
prominently  into  view : — "  La  substitution  fideicommissaire  est  la 
disposition  que  je  fais  d'une  chose  au  profit  de  quelqu'un,  par  le 
canal  d'une  personne  interposee,  que  j'ai  chargee  de  la  lui  remettre." 

1449.  A  trust,  as  we  conceive,  may  be  properly  defined  as  an  Proposed  defi- 
intcrest  created  by  the  conveyance  of  property  to  a  trustee,  in  order 

that  he  may  carry  out  the  truster's  directions  respecting  its  manage- 
ment  and  disposal.  This  definition  includes  the  two  essentials  of 
a  trust,  viz.,  the  conveyance  of  property,  and  the  creation  of  a  trust 
purpose ;  and  it  may  easily  be  shown  that  the  other  properties 
mentioned  in  the  preceding  definitions,  and  assumed  to  be  charac- 

(O  Stair,  1.  12.  17.  (ff)  Erek.  8,  1,  82. 

(/)  Stair,  1,  13,  7.  (A)  Bell's  Com.  841  (6th  ed.  1,  31). 
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cHAPTKR  xLiY.  tcristic  of  trusts,  are  accidental.  For  example,  it  is  by  no  means 
essential  to  a  trust  that  it  should  be  designed  for  the  benefit  of  a 
third  party.  The  beneficiary  may,  and  in  many  cases  is,  no  other 
than  the  truster  himself.  Nor  is  it  necessary,  as  assumed  by 
Puthier,(t)  that  there  should  be  an  ultimate  conveyance  to  some 
favoured  person.  The  trust-estate  may  be  entirely  absorbed  in  the 
liquidation  of  debts,  or  it  may  be  left  to  the  trustees  in  perpetuity, 
in  order  that  they  may  apply  the  revenues  to  charitable  or  other 
uses. 
Sc|>aration  of  1450.  It  is  clcar,  howevcr,  that  a  trust  can  only  exist  for  the 

iS  ^utes"*  benefit  of  some  other  person  than  the  trustee.  A  conveyance  to  a 
essential  to  a  party  in  trust  for  himself,  is  just  a  conveyance  in  fee-simple  ;  and 
the  same  result  follows  when  the  legal  and  beneficial  interests 
happen  to  merge  in  the  same  person. (i)  In  England,  where  the 
right  of  the  beneficiary  is  regarded  as  a  special  property,  the  union 
of  the  two  estates  is  effected  by  the  aid  of  the  legal  doctrine  of 
"merger," — the  lesser  right  being  absorbed  in  the  greater.  In 
Scotland  (where  the  interest  of  the  beneficiary  is  of  the  nature  of  a 
right  of  action  arising  from  obligation),  the  union  of  the  two  inte- 
rests in  one  person  may  be  described  as  an  extinction  of  the  trus- 
tee s  obligation  confuaione. 
Incidents  of  a  1461.  It  is  by  the  existence  of  trust  purposes  in  connection 

and  conveyance,  with  a  convcyancc  of  property  that  we  are  enabled  to  distinguish 
trusts  from  the  other  legal  rights  to  which  they  are  nearly  allied. 
Thus,  the  fact  that  an  estate  is  conveyed  to  the  trustee,  serves 
to  distinguish  the  relation  of  trust  from  that  of  factory  and  com- 
mission ;  for  though  the  purposes  of  a  factory  may.  be  similar, 
and  the  powers  of  the  commissioner  as  regards  disponing,  etc., 
equally  extensive,  yet  the  property  of  the  estate  is  not  vested  in  the 
person  of  the  factor.  On  the  other  hand,  a  trust  is  distinguished 
from  a  mere  deposit  by  the  nature  of  the  duties  devolving  upon  the 
trustee,  which  are  not,  as  in  the  case  of  a  depositary,  limited  to  the 
safe  keeping  and  restoration  of  the  subject,  but  embrace  almost  all 
the  powers  and  responsibilities  of  ownership. 
Trust  in  Scot-  1452.  From  the  union  of  the  functions  of  mandatory  and  deposi- 

to  the  person,  tary  in  the  person  of  the  trustee,  there  arise  certain  important  pro- 
perties of  trusts  which  cannot  be  referred  to  either  mandate  or  de- 
posit separately.  Chief  in  importance  amongst  these,  is  the  rule, 
that  personal  trusts  are  binding  upon  strangers.  Another  distin- 
guishing feature  of  trusts  is,  the  peculiar  tenure  of  the  legal  estate, 
w^hich  in  Scotland  is  annexed  not  to  the  person  but  to  the  office  of 

(0  Poth.,  ed.  Dupin,  7,  torn.  p.  547.  {k)  Inst.  lib.  8,  tit.  27  {de  Mandato). 
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tlie  trustee ;  insomuch  that,  although  during  the  continuance  of  oHArTER  xnv. 
the  office  the  trustee's  title  is  complete,  leaving  only  a  bare  right 
of  action  in  the  beneficiary,  yet  that  property  title  neither  transmits 
to  the  heirs  of  the  trustee,  unless  specially  called  by  the  destination, 
nor  to  his  representatives  in  bankruptcy.  So  also,  in  the  event  of 
a  total  failure  of  the  trustees,  the  trust  is  said  to  lapse,  and  the 
title  remains  in  suspense  until  it  is  adjudged  by  the  party  benefi- 
cially interested,  or  is  vested  in  a  factor  by  warrant  of  a  judge  of 
the  Court  of  Session. 

1463.  The  most  general  division  of  trusts  is  into  Simple  and  Trusis  divid.^ 
Special.    A  simple  trust  has  been  defined  as  a  conveyance  of  pro-  ipeou™*^ 
perty  to  one  person  upon  trust  for  another ;  in  which  case,  the  na-  2mpie  trusS!  * 
ture  of  the  trust,  not  being  qualified  by  the  settlor,  is  left  to  the 
operation  of  law.(Z)     In  this  case,  the  trust  is  held  to  be  executed 
as  soon  as  the  trustee  has  made  up  a  title  to  the  property  ;  and  the 
beneficiary  has  then  the  right  to  call  upon  the  trustee  to  denude, 
either  in  favour  of  the  beneficiary  himself,  or  of  any  other  person 
he  may  appoint.     As  an  example  of  a  simple  trust,  we  may  men- 
tion tmsts  of  heritable  property  for  behoof  of  a  partnership  or  joint- 
stoct  company.     A  special  trust  may  be  resolved  into  a  simple  in 
consequence  of  the  impossibility  of  executing  the  special  purpose  ; 
as  where  trustees  are  directed  to  hold  land  for  behoof  of  A.  in 
liferent  and  B.  in  fee,  and  A.  predeceases  the  testator.     The  estate 
is  then  a  simple  trust  for  B.  and  his  heirs.     A  apecial  trust  is  con-  spociai  trusts. 
stituted,  where  the  aid  of  a  trustee  is  sought  for  the  execution  of  a 
specified  purpose.     It  is  only  in  the  special  trust  that  the  trustee 
can  be  said  t-o  exercise  the  functions  of  a  mandatory ;  and  in  the 
execution  of  such  trusts  the  duties  of  the  trustee  may  vary  to  any 
extent  compatible  with  the  nature  of  the  subject,  and  the  scope  of 
the  truster's  intention. 

1454.  Special  trusts  have  been  subdivided  into  ministerial  (or  Trusts 
administrative)  and  discretionary.  The  former,  being  such  as  any  *®"**  *"^  '^^* 
intelligent  and  skilful  person  is  presumed  to  be  capable  of  perform- 
ing, may  be  executed  by  the  Court  through  the  instrumentality  of 
a  factor.  Discretionary  trusts  are  those,  the  administration  of  which 
depends  to  a  certain  extent  upon  the  will  of  the  trustee,  guided  by 
discretion  and  his  knowledge  of  the  circumstances  of  the  benefi- 
ciaries ;  as  in  the  case  of  a  trust  for  apportioning  a  fund  amongst 
children.  Such  trusts  partake  of  the  nature  of  powers ;  and  are 
presumed  to  be  conferred  upon  the  trustee  from  the  confidence 
which  the  testator  reposes  in  his  discretion.  They  are,  therefore, 
strictly  personal  to  the  trustee.    And  while  the  exercise  of  a  discre- 

{l)  Le\?iu  on  Trusts,  5th  ed.  p.  17. 
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oHAPT«B  xLiT.  tioiiary  trust  is  imperative  on  the  trustee  if  he  accepts  the  trust ; 
yet,  if  he  declines  to  accept,  or  dies  without  executing  it,  the  trust 
cannot  be  carried  into  effect  by  the  Court,  (m) 

Public  trusts.  1466.  An  important  division  of  trusts  is  that  oi  public  and  pri- 

vate. Public  trusts  are  defined  by  Lewin  (n)  to  be  "  such  as  are 
constituted  for  the  benefit  either  of  the  public  at  large,  or  of  some 
considerable  portion  of  it,  answering  a  particular  description."  From 
the  number  and  importance  of  the  trusts  created  in  modem  times 
by  Parliamentary  authority,  the  decisions  relative  to  trusts  of  this 
description  are  not  to  be  wholly  overlooked  in  a  treatise  on  trust 
law.  It  may  be  observed,  however,  that  the  duties  of  such  trustees 
are,  for  the  most  part,  either  such  as  are  common  to  all  fiduciary 
persons,  or  they  are  of  such  a  strictly  local  and  personal  character 
as  to  be  useless  for  precedents  in  other  cases.  On  this  account  we 
have  not  thought  it  necessary  to  treat  separately  of  Parliamentary 
trusts.  The  duties  of  trustees  for  charitable  purposes  (another 
branch  of  public  trusts)  will  be  specially  considered. 

Trusts  arising  1466.  The  last  divisiou  to  which  we  shall  allude,  is  that  into 

Uw?^'  '**"**  trusts  constituted  by  the  act  of  a  party,  and  trusts  by  operation  of 
law.  The  first  class  includes  not  only  written  trusts,  express  and 
implied,  but  also  such  latent  trusts  as  are  constituted  by  verbal 
agreement,  without  back-bond  or  written  acknowledgment,  and 
which,  according  to  the  Scottish  Statute,  (o)  can  only  be  proved  by 
the  oath  of  the  trustee.  The  second  class  comprehends  resulting 
trusts,  where  the  title  to  property  happens  to  be  separated  from  the 
beneficial  ownership  without  any  intention  of  creating  a  special 
trust ;  and  constructive  trusts,  which  is  merely  another  name  for 
the  duty  of  restitution,  which  may  be  enforced  against  a  party  ac- 
quiring property  by  an  illegal  title. 


SECTION  II. 
ESTATE  OF  THE  TRUSTEE. 


Esute  of » trus-       14ffl.  The  first  point  to  be  considered  is  the  quality  of  the  estate 

ta^^,*?uSm^  vested  in  the  trustee  under  an  express  trust  of  heritable  or  move- 

bv  the  condi-     able  property ;  that  is,  where  the  conveyance  itself  bears  to  be  in 

gSmt.  trust  for  purposes  either  embodied  in  the  deed  or  to  be  afterwards 

declared.    The  trust-estate  is  then  of  the  nature  of  a  limited  fee  • 

the  limitations  being  determined  by  the  nature  of  the  trust  purposes 

which  are  binding  as  conditions  of  the  grant  upon  the  trustees  and 

(m)  See  Nitbet  v.  Tod,  15  Jan.  1848,  10         (n)  Lewin  on  Trasts,  6th  ed.  p.  19. 
D.  861.  {o)  Stat.  1696,  c.  25. 
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all  others  into  whose  hands  the  estate  may  pass.     If  the  ultimate  chaptkb  xht. 

purpose  of  the  trust  is  a  conveyance  of  the  estate  to  the  beneficiary 

with  all  its  legal  properties,  these  properties  in  the  meantime  are 

vested  in  the  person  of  the  trustee ;  if  the  purpose  is  a  reconveyance 

to  the  granter,  the  fee  is  held  to  remain  with  him,  and  the  trust  is 

merely  a  burden.  (^) 

1468.  The  nature  of  the  legal  estate  in  the  trustee  is  well  cha-  Katnreof  the 
racterised  by  Prof.  Bell  in  his  "  Principles,"  in  which  the  consti-  guted  by*Bdi. 
tation  of  the  fiduciary  relation  is  shown  to  be  dependent  on  the  fol- 
lowing principles : — "  1.  That  a  full  legal  estate  is  created  in  the 
person  of  the  trustee,  to  be  held  by  him  against  all  adverse  parties 
and  interests,  for  the  accomplishment  of  certain  ends  and  purposes. 
2.  That  the  uses  and  purposes  of  the  trust  operate  as  qualifications 
of  the  estate  in  the  trustee,  and  as  burdens  on  it,  preferable  to  all 
who  may  claim  through  him.  3.  That  those  purposes  and  uses  are 
effectually  declared  by  directions  in  the  deed,  or  by  a  reservation  of 
power  to  declare  in  future,  and  a  declaration  made  accordingly. 
And  4.  That  the  reversionary  right,  so  far  as  the  estate  is  not  ex- 
hausted by  the  uses  and  purposes,  remains  with  the  truster,  avail- 
able to  him,  his  heirs,  and  creditors."  (g) 

1459.  The  creditors  of  a  bankrupt  trustee,  who  has  kept  the  Creditors  of  the 
trust-estate  distinct  from  his  own  funds,  can  have  no  claim  upon  in^rwit  in  thT 
the  trust-estate ;  nor  does  the  trust-estate  become  vested  even  no-  u'^erthi^Bank. 
minally  in  the  trustee  under  a  sequestration.     But  if  a  trustee  be-  ^v^y  ^^ 
comes  bankrupt  while  in  the  possession  of  trust-funds  not  distin- 
guishable from  his  own,  his  constituents  can  only  claim  a  dividend,  (r) 

By  §  102  of  the  Bankruptcy  Act,  the  vesting  of  the  bankrupt's  move- 
able estate  in  the  trustee  is  expressly  limited  to  such  estate  and 
effects,  "  so  far  as  attachable  for  deht"{8) — ^an  expression  which  ex- 
cludes property  held  in  trust ;  and  with  regard  to  heritable  property 
it  is  provided,  that  "if  any  part  of  the  bankrupt's  estate  be  held 
under  an  entail,  or  by  a  title  otherwise  limited,  the  right  vested  in 
the  trustee  shall  be  effectual  only  to  the  extent  of  the  interest  in 
the  estate  which  the  bankrupt  might  legally  convey,  or  the  creditors 
attach."  The  qualification  applies  not  only  to  express  trustees,  but 
to  judicial  factors,  tutors,  and  other  persons  in  whom  property  is 
vested  for  behoof  of  others. 

1460.  The  vesting  clause  of  the  English  bankruptcy  statute  idem,  m  to 
carries  property  situated  in  Scotland ;  but  it,  also,  is  so  confined  in  its  mptoy  Act. 

(p)  See  chapter  45  (Doctrine  of  Radical  1075.    Sec  remarks  on  the  effect  of  tros- 

Right).  tees  investing  the  tmst-money  in  trade, 

(?)  BeU's  Pr.  g  1991.  tn/ra,  ^  1462. 

(r)  Leek  V.  Guirdner,  7  July  1855,  17  D.  (*)  19  &  20  Vict.  c.  79,  §  102. 
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CHAPTER  xLiv.  application  as  not  to  include  estate  held  by  the  bankrupt  in  trust. 
Under  this  Statute  nothing  vests  in  the  assignees,  even  at  law,  but 
such  real  and  personal  estate  of  the  bankrupt  in  which  he  had  the 
equitable  as  well  as  the  legal  interest,  and  which  is  to  be  applied  to 
Creditors  are      tho  payment  of  the  bankrupt's  debts,  (y)    If  an  insolvent  trustee  has 
tnlstl^h^^&iw)  ^^^'^  *  fiduciary  and  a  beneficial  interest  in  property  legally  vested 
the  beneficial     jq  i^ijQ^  it  would  api)ear,  ou  the  authority  of  the  English  cases,  that 
the  property  passes  to  the  assignees  in  bankruptcy,  who  take  as 
trustees  for  the  creditors  and  others  interested.(z)      According  to 
Mr  Lewin,  this  rule  would  not  apply  to  the  case  of  a  party  expressly 
nominated  a  trustee,  and  who  may  have  some  partial  beneficial  in- 
terest in  the  trust. 
Estate  in  trust         1461.  Where  the  possession  of  estate  confers  any  special  right 
Xjp^onai  "    ^r  privilege,  it  would  seem  that  the  trustee  of  the  estate  may  exer- 
v^e  mT"^  P""    cise  it,  unless  debarred  by  statute.     Thus  it  has  been  held  in  Eng- 
land that  a  trustee  might  present  to  a  benefice,  though  he  would 
be  bound  in  equity  to  observe  the  directions  of  the  beneficiary,  (a) 
A  trustee  of  stock  in  a  public  company  is  entitled  to  vote  as  a  pro- 
prietor, and  may  even  hold  the  office  of  director,  if  elected.     A 
trustee  is  of  course  entitled  to  vote  as  a  creditor  on  the  sequestrated 
estates  of  a  debtor  to  the  trust ;  and  it  has  been  decided  that  he  may 
exercise  this  right  before  confirmation.  (6)     A  trustee  of  heritage 
has,  at  common  law,  the  right  of  entering  vassals ;  and  the  rule  ex- 
tends to  trustees  for  payment  of  debts,  even  where  the  radical  riglit 
is  held  to  remain  with  the  truster,  (c)    It  would  ratlier  appear  that, 
at  common  law,  a  trustee  holding  a  freehold  qualification  was  en- 
titled to  vote  in  the  election  of  a  commissioner  for  the  shire.     But 
by  12  Anne,  stat.  1,  cap.  6,  electors  were  entitled  to  tender  to  any 
person  claiming  to  vote,  an  oath  called  "  the  oath  of  trust;"  and 
unless  the  voter  was  able  to  swear  that  he  did  not  hold  the  pro- 
perty in  trust  for  another,  he  was  disqualified  from  voting  in  the 
Parliamentary    election.(rf)     By  the  existing  Keform  Act  a  form  of  oath  is  pre- 
elections, scribed,  which  may  be  tendered  to  voters  at  any  election  for  a  mem- 
ber of  Parliament  in  Scotland,  and  by  which  the  deponent  must 
state  that  he  holds  the  property  in  question  "  for  my  own  benefit, 
and  not  in  trust  for,  or  at  the  pleasure  of,  any  other  person." (e) 
Effect  of  mixing        1462.  If  the  trustee  has  improperly  used  the  trust-estate  as  his 
wUhSuste^'s     ^^^° — ^^»  ^^^  example,  by  investing  the  capital  of  the  trust-funds  in 

private  means.         ^^^  ^^^^^  ^  Surman,  WiUes,  402 ;  Lewin  (c)  Kerv.  Rustell,  7  Dec.  1838, 1  D.  179. 

on  Trustfl,  6th  ed.  193.  (rf)  12  Anne,  stat.  1,  cap.  6.     It  is  iin- 

(«)  Lewin,  5th  ed.  196.  necessary  to  refer  here  to  recent  legisla- 

(a)  Lowin,  6th  ed.  291.  tiou  on  this  subject. 

(6)  Chalmeri   Trf.  v.    WaUon,  12   May  (0  2  &  3  Will.  IV.,  cap.  65. 
18(30,  22  D.  lOGO. 
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his  business — ^it  would  appear  that  any  fund  remaining  at  his  credit  chapter  ihy. 
would  belong  to  his  creditors  generally,  there  being  no  rule  of  law 
uuder  which  the  beneficiaries  could  lay  claim  to  a  preference  over 
trust-money  so  invested.  Trustees  employing  the  trust-funds  in 
speculations,  or  keeping  the  money  in  their  own  hands,  are  guilty 
of  a  breach  of  trust ;(/)  and  the  possibility  of  the  property  being 
thus  entirely  lost  to  the  beneficiaries  was  the  main  reason  which 
induced  the  Court,  in  Cochrane  v.  Blacky  to  find  the  trustees  liable 
to  account  to  the  beneficiaries  for  the  profits  which  they  had  realized 
through  the  employment  of  the  trust-funds  in  trade,  (y) 

1463.  A  trust-disposition  of  lands  for  behoof  of  creditors,  with  a  Tmster's  radical 
power  of  sale,  subject  to  an  obligation  on  the  trustee  to  reconvey,  ^fde  Siect^ 
does  not,  even  when  followed  by  infeftment,  divest  the  granter  of  ^^^^J*"  "* 
his  radical  right  to  the  estate.  The  truster,  on  the  contrary,  re- 
tains a  real  right  in  the  estate  so  far  as  unsold, — a  right  which 
may  be  adjudged  by  non-acceding  creditors, (A)  and  in  virtue  of 
which  the  truster  may  sell  the  lands,  although  the  trustee  should 
refuse  to  concur,(t)  or  may  even  execute  an  effectual  entail  of  the 
estate  before  it  is  reconveyed  to  him.(i)  In  the  case  of  heritable 
property,  there  is  a  difficulty  in  recognising  the  existence  of  a  real 
right  in  the  truster,  where  the  disposition  is  ex  facie  an  absolute 
conveyance,  and  no  back-bond  has  been  recorded.  Accordingly,  it 
has  been  laid  down,  that  a  trust  constituted  by  unrecorded  back- 
bond from  the  disponee  creates  only  a  personal  obligation  to  recon- 
vey. (i)  It  is  clear  that  the  assignee  of  the  trustee  would  have  a 
preferable  right  to  the  assignee  of  the  truster,  if  his  infeftment  were 
first  in  order  of  time.(m)  If  the  truster's  assignee  were  first  seised, 
the  question  whether  his  infeftment  would  give  him  a  preference, 
depends  on  the  view  that  may  be  taken  of  the  nature  of  the  grant- 
er s  title.  If,  as  Lord  Fullerton  considered,  the  effect  of  an  ex  facia 
absolute  conveyance  is  entirely  to  divest  the  granter,  leaving  him 
only  ^jria  crediti,  then  the  assignees  could  only  acquire  a  preference 
by  adjudging  from  the  trustee.     The  recording  of  a  back-bond  of 


(/)  Coekrane  v.  Black,  1  Feb.  1855,  17 
D.  821. 

{g)  Cockraru  v.  Black,  16  July  1857, 
19  D.  1019.     Seo  chapter  63,  section  4. 

(h)  Campbell  v.  Edderlines  Cn.,  14  Jan. 
1801,  M.  "Adjudication,"  App.  No.  11. 

(i)  BritbauRS  Trs.  v.  Crawford,  8  Feb. 
18*26,4Sh.  422.  N.E.  427. 

(fc)  McMillan,  etc.  v.  Campbell,  9  Sh.  551; 
affirmed  14  Aug.  1834.  7  W.  &  S.  441  : 
M'Liod  T.  MKemie,  17  Xov.  1827,  6  Sh. 


77  ;  MelvOle  v.  Preston,  8  Feb.  1888,  16 
Sh.  457. 

(/)  Robertton  v.  Duff,  14  Jan.  1840,  2 
D.  219,  per  Lord  Fullerton,  p.  291. 

(m)  Somervail  v.  Redfeam,  1  June  1813, 
5  Paton,  707, 1  Dow,  50  ;  Bums  v.  Lawries 
Trs,,  7  July  1840,  2  D.  1348.  But  the 
purchaser's  infeftment  is  no  protection  if 
he  was  cognisant  of  the  trust;  Lang  v. 
Mags,  of  Dumbarton,  29  June  1813,  F.C. 
Sec  section  3,  infra. 
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oHAPTKB  xLiY.  trust  would  866111  Tiot  to  have  the  effect  of  reinstating  the  granter 
in  his  radical  right  (n) 

SECTION  III. 
ESTATE  OF  THE  BENEFICIARY. 

Beneficial  or  1464.  The  distinction  between  the  specific  property  or  interest 

w  a  right  of*  which  forms  the  subject  of  conveyance  in  a  deed  of  trust,  and  the 
Dot^^^iyaitM heneficiar/s  right  to  that  property  or  interest,  is  a  very  obvious 
eredui,  quc  ;  and  yet,  from  inattention  to  this  distinction,  the  real  nature 

of  the  beneficiary's  right  to  the  trust-estate  has  either  been  mis- 
understood, or  imperfectly  stated,  by  the  authorities  in  the  jurispru- 
dence of  Scotland  who  have  professed  to  deal  with  the  question,  (o) 
The  beneficial  interest  has  been  defined  as  blJus  crediti  affecting  the 
trustee ;  a  definition  which,  if  accurate  at  all,  is  only  accurate  when 
applied  to  the  case  of  a  beneficial  interest  arising  under  an  ex  facie 
absolute  disposition,  qualified  by  a  separate  declaration.  The  bene- 
ficial interest  under  deeds  of  settlement,  conveying  the  estate  osten- 
sibly for  uses  and  purposes,  may  be  more  correctly  defined  as  a 
personal  right  of  property  in  the  estate  which  is  the  subject  of  dis- 
position. It  is  a  right  of  property  in  the  same  sense  that  a  ground- 
annual,  real  burden,  or  other  right  by  reservation,  or  an  estate 
standing  upon  a  decree  or  minute  of  sale,  is  a  right  of  property. 
For  although  the  title  to  the  estate  stands  in  the  person  of  the 
trustee,  the  interest  of  the  beneficiary  is  by  the  terms  of  the  trust- 
deed  protected,  in  so  far  as  the  nature  of  the  property  in  each  parti- 
cular case  admits  of  protection,  against  the  acts  of  the  trustee  and 
the  claims  of  his  creditors. 
Equitable  estate       1465.  Referring  to  the  distinction  which  has  been  taken  be- 

defined  by  Lord 
Westbury. 

(n)  See  opinions  in  Gardifne  t.  Royal  liable  to  the  same  criticism;  thongh  he 

Bank,  18  D.  918,  which  are  not  affected  elsewhere  explains  that  the  declaration  of 

by  the  reversal,  1  Macq.  868.  This  subject  trust  creates  a  real  burden  on  the  fee 

is  more  fully  considered  in  chapter  46.  vested  in  the  trustee.     The  observations 

(o)  For  example,  Mr  Forsyth  designates  of  Lord  Cranworth  in  Ednwnd  v.  Gordon^ 

the  interest  of  Uie  beneficiary  as  "  an  as-  26  Feb.  1828,  8  Macq.  122,  as  to  the  ob- 

signable  or  disponable  personal  right  or  scurity  which  pervades  the  distinction, — or 

jus  crediti'*  (Forsyth  on  Trusts,  829), — a  rather  the  want  of  distinction, — between 

definition  which,  although  correct  so  far  jua  ad  rem  and  jtu  credili  in  the  writings 

as  it  goes,  does  not  sufficiently  mark  the  of  Scotch  legists,  appear  to  be  weU  founded; 

distinguishing  property  of  the  beneficial  but  unfortunately  his  Lordship's  attempted 

interest  as  creating  a  nexus  over  the  trust-  distinction  only  makes  the  confusion  worse, 

estate.      Professor    Bell's  definition,    ac-  It  is  hoped  that  the  analysis  in  the  ti;xt 

cording  to  which  the  beneficial  interest  (which,  but  for  tlie  confusion  complained 

"  gives  only  a /iM  crff</t7t  or  personal  action  of,  might  seem   needlessly  minute)  may 

against  the  trustee,  to  execute  the  trust  or  help  to  elucidate  the  matter, 
to  denude"  (Com.  853,  6th  od.  i,  37),  is 
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tween  the  jna  crediti  of  a  beneficiary  under  a  trust-settlement  and  qhaptkb  iht. 

the  estate  itself,  in  regard  to  questions  of  succession  and  the  mode 

of  transmission,  Lord  Chancellor  Westbury  observed,  in  a  recent 

case,  "  It  is  a  distinction  in  name,  and  not  in  fact,  for  the  jus 

crediti  is  no  more  than  another  denomination  of  what  may  be  called 

the  estate  of  a  beneficiary,  or  an  equitable  estate;  and  it  receives 

that  title  only  when  it  is  regarded  under  the  aspect  of  the  right 

which  the  beneficiary  has  to  call  upon  the  trustees  to  convey,  to 

transfer,  or  to  denude  themselves  of  the  possession  of  the  sub- 

ject.''(p) 

1466.  The  beneficiary,  it  is  obvious,  can  in  no  case  have  a  title  Equitable  esute 
of  a  higher  quality  than  that  which  has  been  granted  to  the  trustee,  ^^nj^^x' 
If,  for  example,  the  trust-estate  consist  of  a  right  in  the  nature  of  ^^ff^^*™***® 
a  liquid  debt, — e,g.,  a  right  to  the  sum  in  a  personal  bond,  bill  of 
exchange,  or  policy  of  insurance,  after  the  obligation  has  fallen 

due, — the  right  of  the  trustee  is  but  a  jus  crediti^  and  the  benefi- 
ciary who  claims  through  him  can  have  no  higher  title.  The  trus- 
tee, as  creditor  in  the  legal  obligation,  may  uplift  the  contents; 
and  if  he  misappropriate  the  money,  the  beneficiary  has  no  remedy 
except  by  a  personal  action  against  the  trustee.  Even  in  the  case 
of  moveable  rights  which  are  not  immediately  prestable,  the  legal 
character  of  the  beneficiary's  interest  is  similar  to  that  of  the  trus- 
tee; but  it  is  liable  to  be  defeated  through  the  exercise  of  the 
power,  which  the  tmstee  possesses  at  common  law,  of  assigning 
and  changing  the  securities  of  the  personal  estate  conveyed  to  him. 
But  this  power  may,  in  certain  cases,  be  withheld. 

1467.  If,  for  example,  the  truster  qualify  a  trust-disposition  of  but  defeasible 
government  stock,  bonds,  shares,  or  the  like,  by  an  express  direc-  of  the  «!tate" 
tion  to  convey  the  subject  specifically  to  a  certain  beneficiary,  it 

is  obvious  that  the  beneficiary,  although  not  the  titular  proprietor, 
has  a  right  of  property  in  the  subject  of  conveyance,  which  he  may 
vindicate  in  competition  with  onerous  assignees  of  the  trustee,  on 
the  principle  that  the  title  of  the  latter  was  qualified  by  the  pur- 
pose of  specific  conveyance.  This  illustration,  when  compared  with 
the  case  of  the  beneficiary's  right  to  a  heritable  bond  destined  speci- 
fically to  his  use,  may  serve  to  establish  the  proposition  that  there 
is  no  difference  between  the  nature  of  the  beneficiary's  interest  in 
heritable  and  moveable  property.  In  the  ease  of  the  heritable 
bond,  the  beneficiary's  right,  being  a  personal  right  to  heritable  es- 
tate, might  at  first  be  supposed  to  carry  with  it  a  higher  degree  of 
security ;  but  the  truth  is,  that  in  both  cases  the  beneficiar/s  right 
is  a  personal  right  of  property  in  the  subject,  wliich  he  may  enforce, 

(p)  Buchanan  v.  Angus,  15  May  1862,  4  Macq.  874. 
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oHAPTKB  xLiY.  first,  by  preventing  the  tmstoe  from  assigning  to  another,  and  se- 
condly, by  compelling  the  trustee  to  assign  to  himself. 
•Natnreof  the  1468.  Again,  whilc  the  beneficiary's  right  to  feudal  subjects  in  a 

equLhie  esute  qucstiou  with  third  parties  is  that  which  the  tnistee's  title  is  cap- 
pwperty!^*       able  of  Conferring,  his  equitable  interest — ^in  other  words,  the  secu- 
rity which  the  trust-deed  gives  him  against  the  fraudulent  acts  of 
the  trustee — is  in  no  degree  connected  with  the  nature  of  the  trus- 
tee's title,  but  depends  solely  on  the  form  of  the  trust.     Where  the 
purposes  are  embodied  or  referred  to  in  the  deed  of  conveyance, 
purchasers  from  a  trustee  selling  without  authority  will  be  liable  to 
the  beneficiary  in  the  same  manner  as  the  trustee  himself  would  be 
Effpct  of  power  liable,  (g)    A  power  of  sale  does,  of  course,  very  much  impair  the 
of  sale.  beneficiary's  security  against  the  voluntary  acts  of  the  trustee  ;  but 

it  cannot  alter  the  nature  of  his  interest  as  a  right  of  property.  By 
the  exercise  of  this  power,  the  beneficiary  loses  the  means  of  en- 
forcing his  right  in  rem,  and  his  right  is  converted  into  a  claim  to 
the  proceeds  of  the  converted  estate.  But  while  the  estate  remains 
unsold,  his  interest  in  the  specific  estate  remains  to  him,  and  is  effec- 
tual in  bankruptcy,  as  a  right  of  property  in  the  estate,  and  not 
merely  as  a  jus  crediti  (which  would  only  entitle  him  to  rank  for  a 
dividend).  A  power  of  sale,  therefore,  while  it  impairs  the  bene- 
ficiary's security  against  fraud,  does  not.  alter  the  nature  of  his  pro- 
prietary right,  or  "  equitable  estate."  He  is  in  this  respect  in  no 
worse  position  than  that  of  a  fee-simple  proprietor  possessing  on  a 
personal  title,  who  has  granted  a  power  of  sale  to  a  commissioner. 
Boneficiai  estate  1469.  The  beucficiary's  right  to  estate  conveyed  under  an  ex 
XtiutTdSiw^'*'/^'^^*^  absolute  disposition,  is  also  a  personal  right  of  property,  with 
sition.  this  diff*erence,  that  as  his  interest  has  not  been  made  a  burden  upon 

the  trustee's  title,  it  is  not  a  jus  in  re  enforceable  asrainst  onerous 

In  case  of  pro-  ,  . 

perty  held  per-  assiguccs  of  the  trustee.(r)    It  is,  however,  a  personal  right  of  pro- 

son.i!,  it  is^tM  .-j  ••j.ii.i''  r  -ii 

ad  rem.  In  case  ^drty—jus  ad  rem — ^givmg  the  beneficiary  a  preference  m  bank- 

tl^)m^^iti   niptcy,(«)  and  in  questions  with  adjudgers  from  the  trustee.  (^ 

simpij.  jt  ig  to  be  observed,  however,  that  there  is  no  such  title  known  in 

law  as  a  personal  right  qualifying  a  feudal  estate ;  and  therefore,  if 

a  trustee,  clothed  with  an  ex  facie  absolute  title,  take  infeftment  on 

(q)  On  the  same  principle,  the  right  of  July  1840,  2  D.  1848 ;  and  see  Chalmers  v. 

the  beneficiary  is  preferable  to  that  of  ere-  Mackenzie's  Crs.  (RedcastU),  1  June  1796, 

ditors  adjudging,  or  in  bankruptcy,  from  3  Pat.  417 ;  Allan  v.  Robertson^  M.  10,265, 

the  trustee  after  infeftment,  when  the  pur-  15  May  1781,  2  Pat.  672. 

poses   are   embodied  in   the   disposition  ;  (»)  Gordon  v.  Cheyne,  6  Feb.  1824,  F.C. ; 

Macdoical  v.  Russell,  6  Feb.  1824,   F.C,  Dingwall  v.  M'Cotnbie,  6  June  1822,  1  Sh. 

and  2  Sh.  682,  N.  E.  674.  463,  N.  E.  431. 

(r)  Red/earn  V,  Somertyillfs,  1  June  1813.  {t)  Preston  v.  Earl  of  Dundonald's  Crs.^ 

r»  Pat.  707,  1  Dow  50 ;  M.  "  Personal  and  1805;  M.  " Personal  and  Real,"  App.  No.  2. 
Ileal,"  App.  No.  3;  Hums  v.  Latcrie's  Tr^.,  7 
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the  estate,  the  beneficiary  loses  his  personal  title,  and  retains  only  chapter  xuv. 
a  jus  crediti  or  right  of  action  against  the  trustee,  whether  that 
coDsist  in  a  right  to  a  share  of  succession,  or  to  a  specific  conveyance. 
Adjudgers  and  creditors  in  bankruptcy  have,  in  such  a  case,  the 
same  rights  as  purchasers  for  a  valuable  con8ideration,(t*) 

1470.  It  was  at  one  time  attempted  to  be  maintained,  that  as  Beneficial  caute 
the  beneficiary  had  no  direct  title  to  the  trust-estate,  the  refusal  of  S^.  ref^oi 
the  trustees  of  the  settlement  to  accept  while  the  vesting  of  the  JJc^pt*"*^  ^ 
beneficial  interest  remained  in  suspense,  would  defeat  the  trust. 

But  this  view  was  clearly  irreconcilable  with  the  true  theory  of  the 
beneficiary's  interest  as  a  proprietary  right ;  and  accordingly  it  was 
found,  in  Eraser  v.  Fra8er,(x)  that  the  beneficiary  was  entitled  to 
have  his  interest  protected  by  declarator,  in  a  question  with  a  party 
who  had  served  heir  to  the  truster.  In  Gordon's  Trs,  v.  Harper, (y)  Gordon'*  Trt, 
it  was  contended  that  the  assignee  of  a  conditional  institute,  whose  ^'  ^'^^' 
right  under  the  trust  destination  was  contingent  upon  certain  events, 
could  not  call  upon  the  trustee  to  denude  in  his  favour  unless  his 
cedent  had  previously  made  up  a  title  by  service.  But  the  Court, 
after  a  hearing  in  presence,  came  to  be  unanimously  of  opinion,  that 
as  the  right  of  the  institute  was  constituted  by  the  trust-disposition, 
serWce  was  unnecessary,  and  that  assignation  in  any  habile  form 
was  effectual  to  vest  the  right  in  the  assignee.  It  would  seem  that 
if  a  party,  erroneously  believing  himself  to  be  in  the  possession  of  the 
full  legal  title  to  the  estate,  execute  a  conveyance  of  it  in  the  dis- 
positive form,  the  disposition  will  be  effectual  as  an  assignation  of 
his  beneficial  interest  under  a  trust-settlement. (z)  The  subject  of 
the  assignation  of  beneficial  interests,  as  well  as  their  transmission 
by  legal  descent,  will  be  afterwards  considered  in  treating  of  those 
interests  as  the  subject  of  transmission. 

1471.  When  the  legal  and  equitable  estates  are  united  in  one  Extinction  of 
person,  the  latter  is  eo  ipso  extinguished,  as  a  party  cannot  have  an  ^^te  by  con- 
equitable  claim  upon  himself.     This  doctrine,  which  in  the  law  of  f»»sion  or  merger. 
England  is  termed  "  merger,"  and  in  Scotland  is  described  by  the 

civil  law  term,  "  confu8ion,"(a)  seems  to  have  place  only  where  the 
entirety  of  both  estates  passes  to  the  same  person ;  for  if  a  trustee 

(tt)    Calder  y.   Stewart,   18   Nov.   1806,  (z)  Paul  v.  Boyd's  Trt.,  22  May  1835, 

Hume.  440 ;  see  Baron  Hume's  not«,  and  18  Sh.  818. 

case  of  Campbell  v.  Campbell,  12  Feb.  1811,  (a)  The  principle  of  merger  is  identical 

cited  p.  444.  with  that  of  extinction  confiuione,  as  may 

(z)  Eraser  v.  Froier,  2  Feb.  1810,  Hume,  be  seen  by  comparing  Mr  Lewin's  state- 

886.  ment  of  the  doctrine  (chapter  24,  section 

(y)  Gordon's  Trs,  v.  Harper,  4  Dec.  1821,  4)  with  the  text  of  the  civil  law,  Dig.  lib. 

1   Sh.  185.  N.E.   175.     See  Stainton  v.  46,  tit.  3,  fr.  75. 
S/aintons  Trs.,  26  Jan.  1860,  12  D.  571. 
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CHAPTIB  XLIT. 


By  means  of 
conveyance  to  a 
trustfe  opposing 
righU  may  be 
prevented  from 
merging. 


Interests  of 
debtor  and  cre- 
ditor do  not 
merge  when 
acquired  by  a 
trustee. 


Beneficial  usu- 
fruct, or  estate 
in  liferent. 


take  only  a  partial  beneficial  interest  in  a  trust,  e.gr.,  a  legacy,  his 
unqualified  interest  in  the  legacy  will  not  merge  in  his  qualified  title 
as  trustee  of  the  estate.  (6) 

1472.  Again,  a  trust  may  be  employed  as  a  means  of  separating 
the  titles  of  two  interests  in  the  same  subject,  which,  if  allowed  to 
remain  in  the  person  of  the  same  proprietor,  would  merge.  For 
example,  an  heir  of  entail  who  has  paid  off  bonds  afifecting  the  es- 
tate, may  assign  them  to  a  trustee  to  be  held  by  him  as  a  security, 
or  subject  to  the  purposes  of  the  truster's  testamentary  dispositions. 
In  this  case,  although  the  two  rights  have  actually  met  in  the  same 
person,  yet  the  subsequent  assignation  of  the  bond  is  sufficient  evi- 
dence of  the  intention  to  keep  up  the  debt ;  and  the  union  of  the 
rights  by  confusion,  which  is  itself  the  creature  of  implied  inten- 
tion, cannot  be  inferred,  in  contradiction  to  the  evidence  of  inten- 
tion arising  from  the  acts  of  the  party,  (c) 

1473.  Another  example  of  the  union  of  the  equitable  and  legal 
titles  arises  where  a  trustee  for  creditors  pays  off  heritable  debts  and 
takes  an  assignation  to  the  securities  in  his  own  name.  In  this  case 
there  is  no  merger  of  the  debt  in  the  general  estate  ;  and  therefore, 
if  the  trustee  pay  off  a  first  heritable  security,  and  afterwards  assign 
the  bond  as  a  collateral  security  for  a  trust  debt,  a  postponed  credi- 
tor in  a  bond  prior  to  the  assignment  cannot  plead  confusion,  so  as 
to  deprive  the  assignee  of  the  benefit  of  his  preference,  (c?)  Lord 
Cottenham  observed,  that  if  the  otvner  of  the  estate  had  paid  off 
the  debts  and  taken  the  assignment  for  his  own  benefit,  a  question 
of  novelty  would  have  arisen  as  respects  the  law  of  Scotland,  though 
it  was  clear  that,  according  to  the  English  precedents,  the  debt 
would  be  held  to  be  extinguished. (e) 

1474.  The  creation  of  a  continuing  trust  is  frequently  necessary 
for  the  accomplishment  of  purposes  of  a  testamentary  character, 
such  as  the  securing  of  annuities  and  life  interests.  In  other 
cases,  the  object  of  the  trust  is  to  provide  for  the  payment  of  debts, 
or  the  liquidation  of  burdens,  out  of  the  revenues  of  the  estate,  with- 
out diminishing  the  capital.  In  this  class  of  trusts  the  equitable 
estate  may  very  frequently  be  resolved  into  two  scJparate  interests ; 
first,  an  interest  given  to  one  party  in  the  present  possession  of  the 


(6)  See  Mackenzie  v.  Gordon,  infra;  Tel- 
ford V.  Jamieson,  12  May  1886,  13  Sh.  785. 

(c)  See  WeUh  v.  Barttow,  11  Feb.  1887, 
16  Sh.  687. 

(d)  Mackenzie  v.  Gordon,  26  March  1889, 
ML.  and  Rob.  117 ;  affirming  16  Sh.  811. 

(e)  M'L.  and  Rob.  128-4.  In  England, 
liowever,  it  must  bo  observed  that  more 
weight  is  given  to  the  element  of  intention 


than  we  should  be  disposed  to  allow  in  this 
country,  in  a  question  as  to  the  title  to 
heritable  property.  The  rules  to  which  we 
refer  appear  to  us  to  be  too  conventional 
to  be  much  relied  upon  as  safe  guides  in 
our  practice ;  and  further  than  by  a  sim- 
ple reference  to  Mr  Le win's  work  (Lewin 
on  Trusts,  5th  ed.  p.  516),  we  do  not  think 
it  necessary  to  trace  them. 
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annual  profits  of  the  estate  ;  and,  secondly,  a  reversionary  interest  chaptib  iliv. 
in  the  capital  or  fee. 

1475.  It  may  be  laid  down  as  a  general  rule,  that  a  conveyance  in  what  caMs 
of  heritable  estate  for  the  liferent  use  of  a  beneficiary  will,  unless  of*iifer°V«tate 
the  trust  contemplates  the  profitable  management  of  the  estate  by  Jj^ae^iw?^*  ^^ 
the  trustees,  and  the  payment  of  the  surplus  in  the  form  of  money, 

entitle  the  beneficiary  to  the  enjoyment  of  the  estate,  tod  to  the 
exercise  of  the  beneficial  rights  of  a  usufructuary  proprietor ;  sub- 
ject to  this  qualification, — that  as  the  title  to  the  estate,  including 
the  liferent  as  well  as  the  fee,  remains  in  the  persons  of  the  trus- 
tees, the  beneficiary  cannot  exercise  the  functions  of  a  legal  proprie- 
tor except  through  the  intervention  of  the  trustees.  A  beneficial 
liferenter  cannot  put  an  end  to  the  trust,  either  directly  or  by  ad- 
judging the  liferent  use,  without  the  consent  of  the  fiar ;  for  the 
trustees  are  entitled  to  retain  the  title  and  the  legal  possession,  in 
order  to  the  preservation  of  the  reversionary  interest. 

1476.  A  liferenter  of  the  beneficial  interest  in  heritable  subjects 
is  entitled  to  the  occupation  of  the  mansion-house  and  grounds,  and 
to  the  enjoyment  of  all  the  personal  rights  and  privileges  of  a  pro- 
prietor. (/)  But  in  the  granting  of  leases,  the  working  of  minerals, 
and  other  acts  of  profitable  administration,  he  must  act  through  the 
trustee,  who  will  be  bound  to  give  efi'ect  to  the  views  of  his  constit- 
uent, in  so  far  as  they  are  not  injurious  to  the  reversionary  estate. 

1477.  The  interests  of  liferent^rs  and  fiars  of  moveable  funds,  Right  of  a  bene- 

»n      11        ■%      ±*       1  ••!         'it*  •  1         1    ±'  i     ficial  or  equit- 

specincally  destmed,  are  similar  m  their  reciprocal  relations  to  able  liferenter 
those  of  heritable  proprietors ;  though,  from  the  more  simple  quali-  pr^erTv.^*^ 
ty  of  moveable  interests,  fpw  questions  can  arise  in  regard  to  the 
management.  The  duty  of  the  trustee  is  to  retain  the  control  of 
the  fund,  and  to  pay  over  the  accruing  interest  as  it  arises.  An 
extraordinary  dividend  or  bonus  falls  to  be  added  to  capital,  the 
liferenter  being  only  entitled  to  the  interest  of  it  during  his  life.(gr) 
It  would  seem  that  a  liferent  annuitant  is  not  bound  to  accept  an 


(/)  It  has  been  held  in  England  that  a 

trustee  cannot  appropriate  the  shootings  to 

his  own  use ;   Webb  v.  Earl  of  Shaftesbury^ 

7  Ves.  488 ;  JltUehmeon  v.  Merrit,  8  Y.  & 

C.  547.    In  Condie  v.  Macdonald  the  Court 

refused  to  find  a  judicial  factor  liable  for 

the  rents  of  unlet  shootings,  on  tbe  ground, 

we  presume,  that  they  were  reserved  for 

the  personal  use  of  the  beneficiary ;   20 

Nov.  1884, 18  Sh.  61 ;  see  Lord  FuUerton's 

note,  65.    The  beneficiary  is  also  entitled 

to  exercise  the  right  of  presenting  to  a 

benefice;    Orindlay  v.   Drysdale,  4   July 


1883,  11  Sh.  896 ;  Lewin  on  Trusts,  5th 
ed.  p.  226 ;  and  cases  cited  infra,  chap.  54, 
sect.  1. 

(y)  Irving  v.  Housioun,  27  July  1808,  4 
Paton,  521 ;  reported  as  RoUo  v.  Irving  in 
M.  8282.  A  limited  fiar,  holding  the  fund 
under  an  obligation  not  to  dispone  or  alter 
the  destination  gratuitously,  is  entitled  to 
the  capital  of  a  bonus  or  extraordinary 
dividend  ;  Cumming  v.  Cumming'e  TV*.,  26 
Feb.  1824,  2  Sh.  743,  N.E.  620 ;  see  chap. 
22,  sect.  2. 
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OHAPTKB  xLiv.  aonuity  heritably  secured,  but  may  insist  on  having  a  capital  sum 

invested,  yielding  interest  equal  to  the  annuity. (A) 
Right  of  the  1478.  As  the  beneficial  interest  of  a  fiar  emerges  only  on  the 

rcveraioiuiry      cxpiration  of  the  liferent  or  usufructuary  interest,  his  powers,  during 
interest.  ^^^  subsistence  of  the  trust,  extend  no  further  than  to  the  protection 

of  his  reversionary  estate.  Where  a  change  in  the  management  is 
necessary,  the  intervention  of  the  Court  may  be  sought,  in  the  form 
of  an  application  for  sequestration,  or  for  the  appointment  of  a  judi- 
cial factor  on  the  estate ;  (t)  or,  where  the  circumstances  require  it, 
by  an  application  for  interdict. 

(A)  WiUon  V.  Beveridge,  81  Jan.  1833.  Dec.  1866,  18  D.  264.   But  in  a  later  case, 

11  Sh.  343.     See  Forsyth  v.  Kilgour,  15  where  the  trust  was  coustituted  by  an  ex 

Dec.  1854,  17  D.  208;  Davidson  v.  Dohie^  facie  absolute  disposition,  sequestration  of 

13  Feb.  1828,  6  Sh.  536;  Grieve's  Tr.  v.  the  heritable  estate  was  refused,  on  the 

Bethune,  9  June  1830,  8  Sh.  896.  ground  that  the  trust  was  truly  a  security 

(i)    In   FroMT  V.    Thorburrij  the   Court  transaction ;  Viscountess  llavarden  v.  Dvn- 

awarded  sequestration  of  an  heritable  trust  lop^  31  May  1861,  23  D.  928. 
estate  at  the  instance  of  a  beneficiary  ;  15 


DOCTRINE  OF  RADICAL  RIGHT.  *  47 


CDArTEB  XLV. 


CHAPTER  XLV. 


DOCTRINE  OF  RADICAL  RIGHT. 


1479.  We  have  already  had  occasion  to  refer  more  than  once  to  Tmsts  which 
a  distinction  of  great  practical  importance  in  connection  with  the  interest  oAhe 
law  of  property,  which  obtains  between  trust-settlements  which  ^j^^^rom" 
dispose  of  the  entire  interest  of  the  erranter  in  his  estate,  and  those  ^}}^  ^^J<^*» 

,  .   .  •IP  •    ■•  1  r       "ivest  him. 

which  are  constituted  for  special  and  temporary  purposes,  e.g.,  for 
the  economical  management  of  the  truster  s  property,  for  the  pur- 
pose of  creating  a  security,  or  for  the  payment  of  debts,  (a)  The  dis- 
tinction, in  regard  to  the  character  of  the  rights  created  by  those  two 
classes  of  trusts,  will  be  better  understood  when  the  reader  has  con- 
sidered, as  we  now  propose  to  do,  the  important  consequences  which 
flow  from  the  recognition  of  the  doctrine  of  the  truster's  radical  or 
reversionary  interest  in  property  which  is  the  subject  of  disposal 
under  trusts  for  special  and  limited  purposes. 

1480.  The  principle  of  the  distinction  to  which  we  refer  may  be  Unless  the  pnr- 
thus  stated.     A  trust-conveyance,  being  in  its  own  nature  but  a  exhaust  t*he™^ 
limited  title,  does  not  necessarily  import  that  the  truster  is  divest- ^aW^UwTe'Jeiy 
ed  of  the  fee  or  radical  title  to  his  property,  any  more  than  a  dis-  J^e^JJ^Jg";,^^. 
position  in  security  will  import  such  a  divestiture.    In  both  cases,  tains  the  radi- 
the  whole  estate  is  exjigura  verborum  conveyed  from  the  granter  to 

the  grantee.  In  the  case  of  heritable  securities,  the  force  of  the 
dispositive  words  is  controlled  by  the  conditions  of  the  instrument 
by  which  the  granter's  right  of  redemption  is  secured  ;  the  grantee's 
interest  being  limited,  in  any  event,  to  the  value  of  his  debt.  In 
this  case,  the  radical  title  to  the  property  clearly  remains  with  the 
granter,  even  though  the  estate  may  be  mortgaged  to  an  extent 
exceeding  its  actual  value.  It  so  remains,  because  the  conveyance 
is  qualified  in  such  a  manner  as  to  leave  a  reversionary  interest  in 
the  granter.  For  the  same  reason,  a  conveyance  to  a  disponee  in  Analogy  he- 
trust,  with  an  ultimate  purpose  of  reinstating  the  granter  in  his  and  heritable 

securities  in 
{a)  See  the  principle  stAted  vnth  reference  to  the  title  and  estate  of  the  tmstee,  relation  to  radi- 

chap.  44,  sect.  2.  ^  ^'^''- 
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OHAFTEBXLT.  propeity,  does  not  divest  him.      The  difference  between  the  two 
cases  amounts  to  this,  and  no  more,  that  under  a  security  title  the 
grantee  holds  the  estate  for  the  purpose  of  satisfying  liabilities  in- 
curred by  the  graiiter  to  the  grantee  himself ;  under  a  trust-disposi- 
tion in  the  form  we  are  considering,  the  grantee  holds  the  estate  for 
the  liquidation  of  liabilities  incurred  to  third  parties.     In  neither 
case  is  there  any  purpose  of  parting  with  the  property  further  than 
may  be  needed  to  constitute  a  security  ;  and  accordingly,  in  regard 
to  both,  the  theory  of  the  law  is  that  a  conveyance  so  restricted  is 
a  mere  burden,  wliich  may  be  extinguished  by  discharge,  and  dur- 
ing the  subsistence  of  which  the  granter  is  in  tituh  to  deal  with  the 
estate  in  his  character  of  heritable  proprietor. 
If  the  reTereion        1481.  Where  the  primary  purposes  declared  by  a  trust-disposi- 
to  thiFtruB^'     tion  are  the  payment  of  debts  and  the  economical  mangement  of  the 
deed,  the  radi-    estate,  and  the  ultimate  purpose  is,  not  the  retrocession  of  the  granter, 

cal  title  is  held    _  /  *.  T  •  i  ...         .1  •    i  .        •  ^l 

to  be  trans-  but  the  convcyance  of  the  residuary  estate  to  a  third  party,  it  would 
appear  that  the  estate  taken  by  the  trustee  is  no  longer  a  mere  bur- 
den, but  a  trust  of  the  fee.  Here  the  radical  interest  is  in  the  equit- 
able disponee  of  the  reversion,  just  as  in  the  former  case  the  radical 
interest  was  in  the  granter,  as  being  the  party  entitled  to  the  sur- 
plus after  fulfilment  of  the  purposes.  The  chief  distinction  between 
the  two  cases  has  relation  to  the  situation  of  the  title  of  the  estate. 
In  the  case  of  a  conveyance  to  a  trustee  with  an  ultimate  destina- 
tion to  the  use  of  a  stranger  beneficiary,  the  full  legal  title  to  the 
estate  passes  from  the  truster  to  the  trustee ;  whereas,  in  the  case 
of  a  trust  which  contemplates  the  retrocession  of  the  truster,  no 
higher  title  passes  to  the  trustee  than  is  necessary  for  the  execution 
of  the  special  trusts  with  wliich  he  is  clothed,  and  the  radical  title, 
as  well  as  the  radical  right,  remains  in  the  truster. 
Trusts  which  1482.  The  position  of  a  trustee  under  a  trust  which  does  not  dis- 

the°g«uiterare  pos©  of  the  rcvcrsionary  interest,  or  disposes  of  it  only  by  directing 
reJ^uriSes.  *  reconveyance  to  the  granter,  is  not  materially  different  from  that 
of  a  factor  holding  a  power  of  attorney  as  regards  the  relation  sub- 
sisting between  granter  and  grantee.  There  is,  however,  a  marked 
difference  as  regards  the  rights  conferred  upon  the  creditors.  By 
means  of  a  trust-conveyance  a  real  security  is  constituted,  giving  the 
creditors  for  whose  benefit  the  trust  is  created  a  preference  in  bank- 
ruptcy. This  circumstance  throws  some  light  upon  the  nature  of 
trusts  for  the  payment  of  creditors,  which  may  be  defined  as  a  species 
of  real  security  combined  with  mandate.  In  the  sequel  of  this  chap- 
ter, and  after  noticing  the  leading  cases  upon  the  doctrine  of  the 
trusters  radical  title  and  interest,  and  certain  modifications  of 
that  interest  connected  with  special  forms  of  disposition,  we  shall 
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consider  more  particularly,  first,  the  powers  of  the  truster  during  qhaptkb  xlv. 
the  subsistence  of  the  trust  and  after  its  termination ;  and  secondly, 
the  rights  of  his  creditors. 

1483.  The  first  case  demanding  our  attention  is  that  of  Camp-  Vow^n  of  the 
beUy.  Edderline's  Ors.^{b)  in  which  the  principle  was  established  Jj^II^J;^!  ^, 
that  where  a  truster  retains  the  reversionary  interest  in  the  estate,  ^«w«*»«'«  ^•• 
the  radical  title  will  remain  in  his  person,  and  that  notwithstanding 

the  execution  of  a  formal  dispositive  conveyance  to  a  trustee  for  the 
benefit  of  creditors,  with  an  ulterior  testamentary  destination  of  the 
reversion.  In  this  case,  the  truster's  heritable  estate  was  by  the 
form  of  the  settlement  conveyed  to  trustees  absolutely  and  irredeem- 
ably for  behoof  of  the  whole  of  his  creditors.  For  this  purpose  the 
trnstees  were  invested  with  powers  of  sale,  and  they  were  directed 
to  entail  the  residue  after  payment  of  the  truster's  debts.  The  deed 
was  declared  irrevocable  untU  the  whole  purposes  of  the  trust  should 
be  fulfilled.  After  the  truster's  death,  adjudications  were  led  by  HeM  eompetent 
several  of  his  creditors  proceeding  upon  charges  against  the  heir-  Jl^^inl^i^he 
at-law.    In  a  competition  between  those  creditors  and  a  creditor  *«!T^»*'<"®'*^* 

truster. 

leading  an  adjudication  against  the  trustee,  it  was  maintained  by 
the  latter  that  the  truster  was  completely  divested  of  his  lands  by 
the  trust-deed,  and  that  the  only  regular  adjudication  was  that  which 
had  been  led  against  the  trustee ;  but  the  Court  found  that  the  pro- 
prietor was  not  completely  divested  of  the  real  right  and  property 
of  his  estate  by  the  trust  right,  and  infeftment  thereon,  the  same 
having  been  in  trust  for  the  grantor's  behoof,  as  the  trustees  ''  stood 
bound,  in  the  event  of  a  sale,  to  reconvey  or  settle  the  remainder  for 
behoof  of  the  granter  and  his  heirs,  which  did  not  disable  his  law- 
ful creditors,  not  acceding  to  the  trust-deed,  from  doing  diligence 
against  himself  while  he  lived,  or  against  his  apparent  heir  after  his 
death,  for  payment  or  security  of  their  debts." 

1484.  The  question,  which  had  been  considered  by  the  profes-  Tnater  po«- 
aion  to  have  been  settled  for  more  than  thirty  years,  was  again  JSSof  tiSTiwiy 
raised  in  the  case  of  M'MiUan  v.  Camphell.{c)     In  this  case  the  ^fTh^wiT*"^ 
troster,  Mr  Campbell,  had  executed  a  trust  in  favour  of  a  trustee  ®"^^^, 
named  in  the  settlement,  whom  failing,  to  such  other  person  as  CampbdL 
might  be  appointed  by  his  creditors,  with  power  to  dispose  of  the 

estate  at  his  own  discretion,.and  upon  trust  to  pay  aU  his  (the  trus- 
ter'ti)  debts,  and  thereafter  to  make  payment  to  the  truster,  his  heirs 
or  assignees,  of  the  residue  of  his  funds,  and  also  to  reconvey  the 
lauds  in  case  any  part  thereof  should  remain  unsold.     In  terms  of 

(h)  CampbM  ▼.  £ddtrlme'8  Crs,,  14  Jan.      7  W.  &  S.  441,  affirming  9  Sh.  561 ;  Fatr- 
1801,  U.  "Adjudication,"  App.  No.  11.  lie  v.  Ferffuuan,  11  July  1827, 6  Sh.  987, 

(e)  M^MOlan  ▼.  Can^>bdl,  14  Aug.  1884,     K.  E.  871. 

VOL.  II.  D 
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cHAPTKB  xLv.  these  instructions,  a  reconveyance  was  executed  by  the  trustee  in 
favour  of  the  truster,  who  soon  after  executed  an  entail  of  the  lands 
in  the  form  of  a  procuratory  of  resignation.    A  reduction  was  after- 
wards brought  by  certain  creditors  of  the  entailer's  son,  who,  found- 
ing upon  a  flaw  in  the  title  which  the  truster  had  obtained  from  his 
trustee,  maintained  that  the  trust-deed  had  completely  divested  the 
grantor,  and  that  at  the  time  of  executing  the  entail  he  was  not 
vest  and  seised  in  the  estate.     The  judgment  of  the  Court  of  Ses- 
sion was,  "  That  David  Campbell,  not  having  been  divested  by  the 
trust-deed,  had  power  to  execute  the  procuratory  of  resignation 
containing  the  entail,  and  that  the  titles  made  up  under  it  were 
validly  and  feudally  made  up/'    That  judgment  was  aflSrmed  by 
Lord  Wynford,  on  the  ground  that  the  principle  had  been  settled 
by  decisions  which  had  been  generally  approved  by  the  profession. 
Truster  retain-         1486.  It  is  implied  iu  the  principle  of  those  decisions,  that  the 
Sonary  interert  grauter  may  recall  or  discharge  a  trust  executed  for  behoof  of  his 
fiUmg^thelLst  Creditors,  by  paying  or  satisfying  the  liabilities  which  it  was  in- 
P°rP«f»'  ^     tended  to  secure.     He  cannot  put  an  end  to  the  security  conferred 

qnire  the  troB-  .  , . 

tee  to  discharge  on  the  acccding  Creditors  except  by  satisfying  their  claims  or  ob- 
taining a  discharge  of  their  interest ;  but,  subject  to  their  rights, 
he  may  dispose  of  the  estate  at  pleasure,  (d)    The  trustee's  discharge 
is  sufficient  to  put  an  end  to  the  trust ;  and  a  reconveyance  is  un- 
Badicai  title      neccssary.    Where,  on  the  other  hand,  an  irrevocable  interest  in 
fcrred bya"*^    the  reversion  is  given  to  a  third  party,  the  grantor  is  held  to  be 
th"re?ere\on     Completely  divested,  insomuch  that,  even  though  his  liferent  inter- 
npo«»^«  est  is  reserved  to  him,  he  cannot  rescind  the  trust,  or  require  the 

'  trustees  to  reconvey  to  him.  A  familiar  illustration  of  this  prin- 
ciple is  furnished  by  the  case  of  marriage-contract  trusts  for  behoof 
of  the  grantor's  family.  It  is  obvious  that  in  such  a  case  the  addition 
of  a  purpose  of  payment  of  debts  would  not  alter  the  character  of 
the  settlement.  It  is  not  necessaiy  that  the  deed  should  be  oner- 
ous, to  make  it  irrevocable ;  on  the  contrary,  the  cases  cited  in  a 
former  chapter(e)  prove  that  a  trusts-conveyance  for  behoof  of  child- 
ren may  be  made  irrevocable  by  a  declaration  to  that  effect,  and 
that  by  delivery  the  truster  is  completely  divested,  and  loses  all 
control  over  his  property. (/) 
cianranaid  1486.  Both  principles  were  involved  in  the  leading  case  of  Her- 

rieSy  Farquhar^  &  Co.  v.  Broum,{g)    Mr  Macdonald  of  Cianranaid 

{d)    Bee  Berries,   Farquhar,  ^   Co.  v.  Barley,  2  June  1847,  9  D.  1151 ;  MacGib- 

Brown,  9  Maroh  1888,  16  Sh.  948.  bon  v.  MaeOibbon,  6  March  1852,  14  D. 

{e)  Chapter  18,  section  1.  605. 

(/)  SmiUm  v.  Tod,  12  Dec.  1889,  2  D.  <y)  Herries,  Farqukor,  ^  Co.  v.  Bromm^ 

225;  TurnbiiU  y.  Tawse,  15  April  1825,  1  9  March  1888,  16  Sh.  948. 
W.  &  S.  80,  reversing  2  Sh.  1 ;  Wright  v. 


case. 
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executed  a  trust-conveyance  of  his  fee-simple  estates,  with  powers  qhaptm  xly. 
of  sale,  for  payment  of  debts  then  existing.    The  trustee  was  bound  xnntee  ufeft 
to  reconvey  the  lands,  so  far  as  remaining  unsold,  or  the  reversion  ^^J^^^i^en 
of  the  price,  to  the  truster,  or  to  any  party  named  by  him,  on  being  bound  to  conrey 

___  _  _  _,to  hcin  of  nuu"' 

"  reueved  of  the  whole  engagements  he  may  have  come  under  m  mg«  on  the 
consequence  hereof."    On  the  occasion  of  the  truster's  marriage,  a  JhrteuS"  ^ 
sum  of  £10,000  was  paid  to  the  trustee  for  the  purposes  of  the  trust, 
who  thereupon  consented  to  Mr  Macdonald  infefting  himself  and 
the  heir-male  of  the  marriage,  and  other  heirs,  under  the  conditions 
of  a  strict  entail,  '^  but  subject  to  the  trusts  and  purposes  specified 
in  the  said  trust-deed ; "  and  the  trustee  further  bound  himself  to 
denude  on  the  expiration  of  the  trust.     In  an  action  by  subsequent 
creditors  of  the  truster,  which  was  referred  to  the  whole  Court,  it 
was  held  by  a  majority  of  the  judges  (in  conformity  with  the  prin- 
ciples already  laid  down  as  to  the  grantor's  reversionary  interest),  first,  found,  that  the 
that  the  trustee  was  bound  to  denude  in  such  manner  as  to  secure  iSSd  oTthe**** 
the  succession  to  the  heirs  of  entail ;  and  secondly,  on  the  principle  ^uStTf^^o 
that  ^n  irrevocable  interest  was  given  to  the  heirs  of  the  marriage,  henefit  of  the 
it  was  held  that  subsequent  creditors  were  not  entitled  to  do  any  «nd  dfligcooe 
diligence  against  the  said  lands,  or  the  price  thereof,  so  as  to  affect  1^^^^. 
the  rights  of  the  heirs  of  the  marriage.  (A)     In  the  subsequent  case  ^"^*^ 
of  the  Olohe  Insurance  Company  v.  Murray,(i)  where  the  truster 
had  executed  an  additional  deed  of  trust  on  the  occasion  of  his 
daughter's  marriage,  in  which  he  adopted  a  previous  settlement  of 
his  property  in  the  form  of  a  strict  entail,  and  became  a  party  to 
his  daughter's  contract  of  marriage,  which  conveyed  the  daughter's 
interest  under  the  settlement  and  entail,  it  was  held  that  the  truster 
had  not  undertaken  an  onerous  obligation  with  reference  to  his  pro- 
perty, and  was  therefore  not  divested  in  such  a  way  as  to  exclude 
the  diligence  of  subsequent  creditors.     The  consent  given  in  this 
case  to  the  daughter's  conveyance  of  her  interest,  was  obviously 
very  different  in  its  legal  effect  from  the  direct  conveyance  of  the 
estate  to  the  heirs  of  the  marriage,  which  was  the  distinguishing 
feature  of  the  Clanranald  case. 

14S7.  Although,  as  a  general  rule,  a  party  can  neither  create  a  Tony  Ander- 
trust  for  his  own  behoof  so  as  to  exclude  the  diligence  of  his  credi-  i^i^risge-con- 
toTg,(i)  nor  deprive  himself  of  the  power  of  revoking  a  deed  in  wiSs^sroLSL 
which  he  retains  the  sole  beneficial  interest, (H  the  rule  has,  from  nseheidure- 

fill  vocable  Btente 

favour  to  married  women,  been  so  far  relaxed,  that  a  conveyance  in  matrtnumio, 

^)  (A)  16  StL  982.  (l)  Per  curiam  in  Torry  Anderson's  case, 

(f)  Globe  Ins.  Co.  y.  Murray,  16  Dec.     n^;  Mwrieon  y.  Dick,  10  Feb.  1864,  16 
^      1864, 17  D.  216.  D.  629. 

(Jk)  Earl  of  Rosebery  y.  Cowie,  1  July 
1828,  2  Sh.  448,  N.  E.  894. 

d2 
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CHAPTEB  XLV. 


Effect  of 
reserved  power 
in  marruge- 
coiitract  trust 
to  sell  and  re- 
invest, etc. 


Trustee  under 
an  exfaeU 
absolute  con- 
veyance has  the 
radical  title; 


even  where  the 
purposes,  as  de- 
clared in  a  sepa- 
rate writing,  do 
not  exhaust  the 
estate; 


and  although 
both  titles  are 
recorded. 
Robertson  v. 
Duff, 


an  antenuptial  contract  of  the  lady's  property  to  trustees  for  her  se- 
parate use,  is  irrevocable  during  the  subsistence  of  the  marriage  \{m) 
but  the  wife's  radical  title  revives  after  the  dissolution  of  the  mar- 
riage, if  she  survive  her  husband  A  marriage-contract  may  reserve 
power  to  the  spouses,  or  to  their  trustees  with  their  consent,  to  sell 
the  property  and  reinvest  the  price  ;  in  which  case  the  power  may 
be  exercised  by  a  judicial  factor  in  case  of  the  failure  of  the  trus- 
tees, (w)  Where,  in  a  marriage-contract,  a  power  was  reserved  to 
the  spouses  or  the  survivor  of  them  to  sell  the  wife's  property, 
should  they  find  it  necessary  for  their  support  to  do  so,  the  wife's 
heir  was  held  entitled  to  reduce  a  gratuitous  conveyance  by  the 
husband,  (o) 

1488.  What  has  been  already  said  regarding  the  subsistence  of 
the  truster's  title,  notwithstanding  the  execution  of  a  trust  for  pay- 
ment of  debts,  must  be  understood  to  apply  only  to  conveyances 
which  are  declared  to  be  in  trust  in  gremio  of  the  deed  of  convey- 
ance. With  respect  to  unrecorded  ex  facte  absolute  conveyances, 
which  are  intended  to  operate  as  an  indefinite  security  for  advances, 
the  truster  is  completely  divested,  his  interest  being  reduced  to  a 
personal  and  contingent  right  to  demand  a  reconveyance  upon  pay- 
ment of  all  advances  made  subsequent  to  the  disposition. (jp)  In  a 
case  of  this  nature,  it  was  expressly  laid  down  that  the  trustees  had 
the  radical  right  to  the  property,  (g)  And,  even  in  those  cases 
where  the  purposes  of  the  trust,  being  of  a  more  limited  nature,  are 
declared  in  a  separate  writing,  there  can  no  longer  be  any  doubt 
that  an  ex  facie  absolute  disposition  operates  as  a  deed  of  divestiture, 
for  it  is  of  the  essence  of  such  a  title  that  all  the  consequences 
legally  deducible  from  it  should  receive  full  effect,  and  that  all 
other  interests  are  subordinated  to  that  of  the  nominal  proprietor, 
and  reduced  to  the  level  of  personal  rights. 

1489.  "  There  is  an  important  distinction,"  said  Lord  Fullerton, 
in  a  leading  case,(r)  "between  a  disposition  which  in  gremio  con- 
tains a  trust,  and  sets  forth  certain  specific  trust  purposes,  and  a 
disposition  which  is  ex  facie  absolute,  but  is  qualified  by  a  separate 
back-bond  by  the  disponee,  containing  a  general  declaration   of 

(m)  Tony  Anderson  y.  Buchanan,  2  June  (o)  CoUart  y.  Chrrie,  26  March  1868,  15 

1887,  15  Sh.  1078.    The  trust,  howeyer,     D.  606. 
may  he  reyoked  hy  the  wife  after  the  dis-         (^)  M'LeUand  v.  Bank  of  Sedland^  27 


solution  of  the  marriage ;  Cfunnin^hame  y. 
M'Leod,  18  Aug.  1846,  6  Bell,  210,  afSrm- 
ing  8  D.  1288.  The  cases  are  commented 
on  in  the  next  chapter. 

(n)  MuUer  y.  Dickson,  1 1  Feh.  1854,  16 
D.  586. 


Feh.  1857, 19  D.  574  ;  see  Brouffh  y.  JMy^ 
1798,  M.  2585 ;  Leckie  y.  Leckie,  21  Nov. 
1854,  17  D.  77,  81 ;  Walker  y.  Bvchtman^ 
Kennedy,  ^  Co,,  11  Dec.  1857,  20  D.  269. 

{q)  19  D.  681,  per  Lord  Colonsay. 

(r)  Robertson  y.  Duf,  14  Jan.  1840,  2  D. 
279. 
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trust.  The  first  does  not  divest  the  granter,  but  merely  burdens  qhaptm  «lv. 
his  right ;  the  latter  does  divest  him,  leaving  him  merely  the  credi- 
tor on  the  trustee's  obligation  to  reconvey."(«)  It  was  at  one  time 
considered  doubtful  whether  this  exception  was  not  confined  to  the 
case  where  the  disponee  was  infeft,  and  the  interest  of  the  truster 
remained  personal  on  an  unrecorded  back-bond  ;  but  since  the  de- 
cision of  the  whole  Court  in  Chxrdyne  v.  Hie  Royal  Bank  of  Scot- 
land,{t)  where  a  creditor,  notwithstanding  he  had  recorded  a  back- 
bond of  trust  relative  to  the  disposition,  was  held  to  have  incurred 
liability  as  a  legal  proprietor,  it  must  be  taken  as  a  perfectly  gene- 
ral proposition,  that  a  trustee  possessing  on  an  ex  faete  absolute 
conveyance  has  the  radical  title. 

1490.  In  a  subsequent  case  Lord  Ivory  observed,  (w)  that  the  M'LdUmd  ▼. 
distinction  between  a  disposition  ex  facte  absolute  and  the  other  umd. 
forms  of  security  known  to  law,  was  very  distinctly  brought  out  in  2n^^^/!j^  ^^ 
the  case  of  Oardyne  v.  The  Royal  Bank,  where  the  doctrine  held  a^j?t«  ^m- 

^  *y  J  position,  no 

by  the  majority  of  the  Court  was  not  touched  by  the  reversal,  viz.,  matter  how 
that  it  is  of  the  essence  of  a  title  ex  facie  absolute  that  all  the  con- L^  divests  the 
sequences  lawfully  deducible  from  it  should  receive  effect.     In  the  Sie!    ^ 
case  of  an  ordinary  security,  the  original  investiture  of  the  party 
granting  the  security  reserved  his  radical  title  to  the  estate,  and 
the  security  was  a  mere  burden.     But  if,  on  the  contrary,  the  pro- 
prietor divested  himself  by  disposition  ex  facie  absolute,  he  no 
longer  remained  proprietor  of  the  estate.    He  had  a  radical  interest 
in  the  estate,  but  not  the  radical  title ;   and  it  was  through  the 
party  to  whom  he  had  conveyed  it  that  he  must  obtain  a  reconvey- 
ance and  retrocession  of  his  rights. 

1491.  Where  there  are  two  conflicting  titles  of  fee  in  the  same  Double  tniste  of 
estate,  it  is  often  a  matter  of  difficulty  to  determine  which  of  the  Difficulty  in 
two  ought  to  be  considered  a  burden  upon  the  other.     The  case  of  wSpUrty  tiie 
security  titles,  to  which  we  have  just  referred,  is  one,  but  not  the  ^^^  **^®  ^' 
only  example  of  the  difficulty.    Another  class  of  cases,  equally  per- 
plexing, is  that  of  an  entail  and  a  trust  right  created  by  the  same 

party,  and  subsisting  contemporaneously.  It  has  been  usual  to 
regard  the  trust  as  the  subordinate  right,  even  though  it  absorbs 
the  entire  revenues  of  the  estate  during  the  period  of  its  subsistence ; 
and  this  view  seems  the  more  consonant  with  principle,  for  the 
entail  is  a  permanent  interest,  and  inheritable,  while  the  trust  is 
in  its  nature  temporary,  and  is,  when  coupled  with  an  entail,  de- 

(<)  2  D.  291.  wholeOonTt ;  reyersed  npon  another gronnd, 

(t)  Gardyne  ▼.  Royal  Bank  of  Scotland,      1  Macq.  868. 
8  Maieh  1851,  18  D.  912,  decided  by  the         («)  M'LeUand  v.  Bank  of  Scotland,  ut 

$upra,  19  D.  588. 
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ORAPTBB  SLY.  gigDed  111  Hiost  00868  to  be  ancillary  to  the  ultimate  settlement  of 
the  Buccession.  This,  accordingly,  was  the  view  taken  of  the  reci- 
procal relations  of  two  such  coincident  rights  in  the  Strathmore 
succession  case,  (x)  in  the  Clanranald  case,  (y)  and  in  M^MiUan  v. 
CampheU,(z)  But  in  Melville  v.  PreaUm^ip)  the  trust  was  held  (we 
think  erroneously)  to  be  the  leading  title.  What  the  Court  really 
decided  was,  that  although  infeftment  had  been  taken  on  a  deed  of 
entail  after  the  settlor's  death,  the  trustees  were  entitled,  in  virtue 
of  a  power  to  that  effect,  to  complete  a  feudal  title  to  the  estates, — 
and  it  is  clear  that  they  were  entitled  to  have  their  right  perfected 
by  sasine,  on  any  view  of  its  nature.  The  judges,  however,  seem 
to  have  assumed  that  the  appropriation  of  the  revenues  to  the  pur- 
poses of  the  trust  was  sufficient  to  reduce  the  right  of  the  heirs  of 
entail  to  the  position  of  a  burden — a  ratio  which  would  equally 
apply  to  the  case  of  a  proprietor  whose  rents  are  absorbed  by  a 
trust  inter  vivos.  The  fact  that  in  Preston's  case  the  right  of  en- 
tering vassals  was  expressly  reserved  to  the  heirs  of  entail,  ought, 
we  think,  to  have  been  held  sufficient  evidence  of  an  intention  to 
give  the  heirs  the  status  of  heritable  proprietors  from  the  outset. 

1492.  The  nature  of  a  truster's  radical  right  in  the  estate  may 
be  further  illustrated  by  a  variety  of  cases  in  which  it  has  been  re- 
cognised in  competition  with  other  rights ;  for  example,  in  ques- 
tions between  the  trustee  and  purchasers(&)  or  borrowers(c)  from 
the  granter,  or  adjudgers  of  his  interest  ;(d)  in  questions  between 
the  granter  and  the  creditors  of  the  trustee ;  (e)  and  in  questions 
between  the  truster's  heirs-at-law  and  the  grantees  under  convey- 
ances executed  by  the  truster  before  being  retroces8ed,(/)  It  has 
been  decided  that  the  truster,  and  not  the  trustee  or  beneficiary 
under  a  trust  inter  vivos,  is  the  party  entitled  to  vote  in  the  election 
of  a  member  of  Parliament. (gr)     In  all  questions  as  to  the  right  of 


Extension  of 
the  principle  of 
the  triuter'B 
radical  right. 


(x)  Strathmore  ▼.  8traihmore*8  Trs.,  28 
March  1881,  6  W.  &  S.  170. 

(y)  Herrua^  Farqtihar^  ^  Co,  v.  Brown,  9 
March  1888,  16  Sh.  948. 

{z)  McMillan  v.  CampbeU,  4  March  1881, 

9  8h.  551.  See  also  Macrae  v.  Macrae,  27 
June  1889,  M'L.  &  Rob.  645,  affirming  15 
8h.  54. 

(a)  Melmlle  ▼.  Preeton,  8  Feb.  1888,  16 
Sh.  457,  affirmed  29  March  1841,  2  Rob. 
45.     See  also  Dougku  i'Co.v.  Qlanford, 

10  June  1825,  1  W.  &  S.  328. 

(6)  Barbour  y.  Bell,  25  Jan.  1881,  9  Sh. 
884. 

(c)  Lindsay  v.  GiUe,  27  Feb.  1844,  6  D, 
771. 


{d)  Campbell  v.  EdderUne'a  Crt,,  14  Jan. 
1801,  M.  "Adjudication,"  App.  No.  11. 

{e)  Paul  y.  M'Leod,  20  May  1828,  6  Sh. 
826;  Gordon  y.  Cheyne,  5  Feb.  1824,  F.C. 
The  rule,  howeyer,  is  otherwise  in  the  case 
of  latent  trusts ;  SommervUle  y.  Bed/earn,  1 
June  1818,  5  Pat.  707,  reversing  M.  "  Per- 
sonal and  Real,"  App.  No.  8 ;  Dingu>aU  v. 
M'Comhie,  June  1822, 1  Sh.  468,  N.E.  481. 

(/)  McMillan  v.  Campbell,  14  Aug.  1834, 
7  W.  &  S.  441. 

(g)  M'Leod  v.  M'Kenxie,  17  Nov.  1827, 
6  Sh.  77;  Lockhart  y.  WmgaU,  19  Feb. 
1S19,  F.C. 
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property  which  is  the  subject  of  the  trust,  the  truster,  if  he  retains  ohapteb  xlt. 
his  radical  interest,  is  a  necessary, (A)  and  generally  the  only  neces- 
sary defender,  (i)      The  truster's  heir  must  make  up  his  title  by 
service;  and  unless  he  does  so,  the  radical  title  remains  in  the 
hereditas  Jacens  of  the  truster,  and  passes  to  the  next  heir.  (A;) 

1493.  The  powers  of  the  truster  in  virtue  of  his  radical  right  Powers  of » 
are  as  extensive  as  those  of  the  proprietor  of  a  fee-simple  estate  un-  ing^hc  rLiiai 
burdened ;  for  example,  he  may  sell  ;(Z)  borrow  on  the  security  of  ^^^^^^y^ 
the  estate  ;(w)  grant  leases,  unless  restricted  by  the  trust ;(»)  and  «>  trust, 
dispose  of  the  untversitas  of  the  reversionary  estate  by  testamentary 
settlement  (o)  or  marriage-contract,  (j?)    It  has  been  expressly  de- 
cided that  he  may  execute  an  entail  of  the  estate  by  direct  convey- 
ance, without  the  intervention  or  consent  of  the  trustee.(g)    The 
truster  is  entitled  to  sue  and  defend  actions  regarding  the  estate, (r) 
a  right  which  also  belongs  to  a  bankrupt  whose  affairs  are  under 
trust  in  virtue  of  the  legal  diligence  of  sequestration.  («)    Finally,  he 
has  the  right  of  demanding  a  reconveyance  from  the  trustee  after 
the  purposes  of  the  trust  are  fulfilled  ;(^)  and,  after  retrocession  and 
discharge,  his  right  to  the  estate  cannot  be  challenged  by  the  credi- 
tors, except  on  the  ground  of  fraud.  (t«)     The  trustee  is  at  the  same 
time  liberated  by  the  force  of  the  reconveyance  from  all  his  engage- 
ments to  the  truster,  and  from  all  liabilities  to  third  parties  for 
contracts  or  transactions  subsequent  to  the  reconveyance.  («) 

1494.  The  right  of  the  truster's  creditors  to  attach  the  estate  for  Natnnof  the 
the  purpose  of  securing  the  reversionary  interest,  depends  upon  the  SJSe?g^credi- 
consideration,  whether  the  truster  is  effectually  divested.    We  have  ^^J^  "*" 
elsewhere  seen  that  creditors  whose  rights  are  anterior  to  the  trust,  «st»te. 
are  entitled  to  claim  the  benefit  of  the  trust-conveyance  at  any 
time  before  the  final  distribution  of  the  estate,  (y)    With  regard  to 
creditors  whose  rights  are  subsequent  in  date  to  the  constitution  of 


ih)BeUY.MaapeU,m)eo.lS28,1  Sh.l98. 

(0  Meiklam  t.  Glassford,  4  Dec.  1861, 14 
D.  137. 

{k)  Broughtim  v.  Fraaer,  8  Haich  1882, 
10  Sh.  418. 

(/)  BarbawY.  Bell,  25  Jan.  1881, 9  Sh.  884. 

(ffl)  Ifmet  V.  Innet,  18  Dec.  1828,  7  Sh. 
206 ;  LmtUay  y.  Giles,  aupra. 

(n)  As  to  the  powers  usually  given,  see 
MeMXU  y.  Preston,  eupra. 

(o)  Rentan  y.  Oirvan,  20  Dec.  1888,  12 
Sh.266. 

(p)  Berries,  Farguhar,  ^  Co,  y.  Brown, 
9  March  1888,  16  Sh.  948. 

iq)  M'MiUan  y.  Campbell,  14  Aug.  1834, 
7  W.  &  8.  441. 


(r)  BeU  y.  MaxweU,  Meiklam  y.  OUusford, 
tupra.  See  Thornton  y.  Thornton,  25  Noy. 
1845,  8  D.  87 ;  MeggeU  y.  Campbell,  4  June 
1888, 11  Sh.  675. 

(<)  King  y.  Wielaud,  25  May  1858,  20 
D.  960;  Maekentie  y.  Smith,  26  June  1861, 
28  D.  1201. 

(t)  Walker  y.  Buchanan,  Kennedy,  j*  Co., 

11  Dec.  1857,  20  D.  267 ;  MarHn  y.  Thomt, 
8  Dec.  1856, 15  Sh.  227. 

(u)  See  Whyte  y.  Knox,  26  May  1858, 
20  D.  970. 

(z)  See  Wilton  y.  Alexander,  M.  18,968 ; 

12  Aug.  1807,  5  Pat.  182. 

(y)  Chapter  67 ;  Pagan  y.  Eaton,  17  Jan. 
1828,  2  Sh.  125,  N.  E.  117. 


56  DOCTUINE  OF  RADICAL  RIGHT. 

OHAPTKB  XIV.  the  trust,  the  truster's  interest  is  the  measure  of  that  of  the  credi- 
tor's. If  the  radical  title  remains  in  his  person,  the  reversion  may 
be  attached  by  adjudication  at  the  instance  of  subsequent  credi- 
tors ;  (z)  and  even  where,  as  in  the  case  of  trusts  constituted  by  ex 
facie  absolute  disposition,  the  truster  has  only  a  personal  right  to 
demand  a  reconveyance,  that  right  is  still  heritable  and  adjudgeable. 
And,  in  either  case,  it  would  seem  that  a  subsequent  voluntary  con- 
veyance of  the  reversionary  interest  to  a  trustee  for  behoof  of  the 
postponed  creditors,  is  a  perfectly  competent  proceeding,  (a)  If, 
on  the  other  hand,  the  truster  is  entirely  divested,  which  can  only 
happen  when  his  residuary  interest  is  not  only  disposed  of,  but 
taken  out  of  his  possession  by  a  delivered  conveyance  of  the  rever- 
sionary interest  to  beneficiaries,  or  to  a  trustee  for  their  behoof,  fol- 
lowed by  possession,  (6)  then,  as  the  granter  can  no  longer  qualify 
either  a  title  to,  or  an  interest  in  the  estate,  it  is  necessarily  and 
effectually  placed  beyond  the  reach  of  his  creditors,  (o) 

(2)  CampbeU  v.  EdderUne^s  Cfn,,  nipra;  W.  &  S.  80 ;  Fairlie  v.  Fergwon,  11  July 

fferriet  v.  Bumett,  20  Nov.  1846,  9  D.  Ill ;  1827,  6  Sh.  987,  N.  E.  871 ;  Globe  Ituur, 

Barbimr  Y,M'Mirm,  7  July  1826, 4  Sh.  806,  Co.  v.  Murray,  16  Dec  1864,  17  D.  217 ; 

K.  £.  818 ;  Renion  v.  Girvan,  20  Dec.  1888,  Graham  v.  Forbes,  6  Mar.  1829,  7  Sh.  643. 

12  Sh.  266.  (c)  Wriffht  v.  Earky,  2  June  1847,  9  D. 

(a)  BeU's  Com.  6th  ed.  p.  861.  1161 ;  Smitton  v.  Tod,  12  Dee.  1889,  2  D. 

(6)  IhtmbuU  V.  IbvM,  16  April  1826,  1  226. 
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CHAPTER  XLVI. 
OF  THE  SEPARATE  ESTATE  OF  A  MARRIED  WOMAN. 


1495.  The  practice  of  settling  the  property  of  married  women  to  Origin  of  the 
their  separate  use,  exclusive  of  the  husband's  marital  rights,  is  not  tungl^iLsto 
of  great  antiquity.    Lord  Stair  disputed  the  possibility  of  excluding  *t****  ™*- 
the  husband's  proprietary  rights ;  alleging  as  a  reason,  that  "  the 

very  right  of  the  reservation  becomes  the  husband's,  jure  mariti^ 
and  makes  it  illusory  and  ineffectual — as  always  running  back  upon 
the  husband  himself — as  water  thrown  upon  a  higher  ground  doth 
ever  return/'  (a)  But  such  notions,  which  orignated  in  times  ante- 
rior to  the  development  of  our  present  system  of  equitable  juris- 
prudence, (6)  have  long  since  been  discarded ;  and  the  settlement  of 
the  wife's  estate  by  marriage-contract,  to  the  exclusion  of  the  hus- 
band's rights,  has  received  the  sanction  of  our  courts  of  law  as  the 
proper  mode  of  securing  her  interest  from  the  operation  of  the  rule 
of  law  under  which  the  whole  of  the  wife's  personal  property,  as 
well  as  her  life  interest  in  lands,  are  made  subject  to  the  diligence 
of  the  husband's  creditors,  (c) 

1496.  It  is,  however,  not  a  little  remarkable,  considering  the  wife  has  no 
liberal  spirit  of  the  Scotch  law  in  relation  to  marriage-contracts —  BrtSwiSnt  out 
as  evinced  by  the  facilities  which  it  affords  for  the  conferring  of  ^[  ^®'  p^pert/ 

•'  -i-i-iT-i  °ftt  commoQ  law. 

a  jiis  crediti  upon  wives  and  children  by  such  contracts — that  the 
Court  should  have  entirely  ignored  (d)  the  equitable  claim  which  a 
married  woman  may  justly  prefer,  to  have  an  alimentary  allowance 
secured  to  her  out  of  her  patrimonial  estate,  preferable  to,  or  at  least 
co-ordinate  with  that  of  the  husband's  creditors,  (e)     This  defect  in 

{a)  Stair,  1,  4,  9;  Dirleton  eotUra,  voce  (c)  See  Ersk.  1,  6, 14;  Bankt.  vol.  i,  p. 

"  /m  MarUi:*  108 ;  BeU's  Com.  6t]i  ed.  vol.  i.,  p.  688 ;  1 

(6)  See  notes  on  the  case  of  Nteohon  v.  Fraser,  406. 

Ifuilit,  1678,  in  Elch.  Annot  p.  10 ;  and  {d)  TumbuU  v.  TumbulVa  Cr.,  1700,  M. 

Fountoinhall,  8  Bt.  Sup.  469.    See  also  6896  ;  Sobb  v.  Mobb*t  Tr.,  1794,  M.  6900; 

CaofbeU  T.  Sandilandt,  1682,  M.  6886  ;  but  see  Bell's  Pr.  §  1944 ;  Anderton  v.  Fit- 

VaUanee  v.  M'DowaU,  1709,  M.  6840.  The  cairn,  8  June  1889,  1  D.  889. 

competency  of  such  Tenunciation  had  pre-  (e)  In  England  the  jurisdiction  to  com- 

^ioualy  been  sustained  in  CoUmgUm  v.  Col-  pel  the  husband,  or  those  claiming  under 

Kington,  1667,  M.  6828.  him,  to  make  a  settlement  upon  the  wife, 
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OHAPTM  xLYi.  our  j  arisprudeiice  has  at  length  been  remedied  by  a  proyision  of  the 
Conjugal  Bights  Act  1861,  which  enacts,  that  "  when  a  married 
woman  succeeds  to  property,  or  acquires  right  to  it  by  donation,  be- 
quest, or  any  other  means  than  by  the  exercise  of  her  own  industry, 
the  husband  or  his  creditors,  or  any  other  person  claiming  under 
or  through  him,  shall  not  be  entitled  to  claim  the  same  as  falling 

WB8  assnnied  by  tbe  Court  of  Chancery  in     with  reference  to  the  provisions  of  the 


Wife's  chum  to 
ft  settlement 
under  the  Con- 
jugal Bights 
Act 


cases  where  it  was  necessary  to  apply  to 
that  Court  for  assistance  in  order  to  obtain 
possession  of  the  wife's  property — 1  Wh. 
&  T.  L.  Ca.  862,  8d  ed.  402— when  the 
Court,  acting  on  the  maxim  that  he  who 
seeks  equity  must  do  equity,  refused  to  in- 
terfere unless  a  provision  were  settled  on 
the  wife  in  fulfilment  of  the  husband's 
duty  of  providing  for  her;  Botvile  v. 
Brander,  1  P.  Wms.  457.  The  wife's  equit- 
able right  arising  in  such  circumstances 
is  called  her  equity  to  a  tettlemerU,  See 
DucheM  of  Buckinghwn  v.  WinUrboUom,  18 
June  1861,  18  D.  1129. 

The  doctrine  has  since  been  greatly  ex- 
tended. It  is  now  competent  to  the  wife 
to  assert  her  right  actively,  and  not  merely 
ope  exceptionit;  Elibank  v.  Montolieu^  5  Yes. 
787 ;  1  Wh.  &  T.  8d  ed.  881 ;  see  Neufen- 
ham  V.  Pemberton,  1  De  G.  &  Sra.  644. 
The  wife's  equity  to  a  settlement  is  bind- 
ing not  only  on  the  husband,  but  upon  his 
asiiffnees  in  bankruptcy,  or  under  a  general 
trust  for  payment ;  and  it  may  be  made  to 
affect  legial  as  well  as  equitable  interests,  if 
the  property  should  become  the  subject  of 
a  Chancery  suit ;  Sturgia  v.  Champneye^  6 
My.  &  Cr.  97,  where  all  the  previous  autho- 
rities are  cited  by  Lord  Cottenham.  See 
also  Haruon  v.  Keating j  4  Hare,  1,  decided 
by  Sir  J.  Wigram.  A  wife  is  entitled  to  a 
settlement  out  of  property  to  which  she 
becomes  entitled  before,  as  well  as  after 
marriage ;  Barrow  v.  Barrow^  18  Beav.  529. 

Where  the  wife  insists  for  her  equity,  it 
is  extended  to  her  children;  and  the  Court 
direct  a  reference  or  remit  to  ascertain 
what  is  a  proper  settlement  to  be  made 
upon  her  and  her  children;  Elibank  v. 
MontolieUj  ut  wpra;  Johnson  v.  Johnton^ 
IJ.  &  W.  472.  But  if  the  wife  has  died 
without  asserting  her  right,  the  children 
have  no  claim ;  Scriven  v.  Tapley,  2  Eden. 
887,  the  leading  case ;  De  la  Oarde  v.  Lem- 
priere,  6  Beav.  844,  decided  by  Lord  Lang- 
dale. 

The  questions  of  greatest  importance 


Conjugal  Rights  Act  (24  &  25  Vict,  cap^ 
86,  {16),  relate  to  the  amount  and  the 
mode  of  the  settlement.  As  to  the  amount, 
the  usual  practice  of  the  Court  of  Chan- 
cery is  to  settle  one-half  of  the  wife's  pro- 
perty upon  herself,  reserving  the  other 
half  for  the  husband  or  his  creditors ;  see 
Wh.  k  T.  L.  Ca.  8d  ed.  420.  But  in  par- 
ticular circumstances  the  rule  may  be 
varied.  In  one  case,  where  a  husband  had 
separated  from  his  wife,  leaving  her  un- 
provided for.  Sir  L.  Sbadwell,  V.-C.,  gave 
her  three-fourths ;  Coster  v.  Coster,  9  Sim. 
597.  See  also  exports  Pugh,  1  Drew,  202 ; 
Vaughan  v.  Buck,  1  Sim.  N.  S.  284.  By 
recent  cases  it  has  been  settled,  after  con- 
siderable fluctuation,  and  notwithstanding 
the  authority  of  an  adverse  decision  by 
Lord  Ch.  Sugden  (Napier  v.  Napier,  1  D. 
&  W.  407),  that  the  Court  may  in  special 
circumstances  settle  the  whole  fund  on  the 
wife;  as,  for  example,  where  the  husband 
has  already  received  large  sums  from  the 
wife's  father,  which  have  been  squandered 
or  applied  in  liquidation  of  debt ;  Gardner 
V.  Marshall^  14  Sim.  575;  or  where  the 
fund  is  of  inconsiderable  amount;  in  re 
KincaicTs  Trusts,  1  Drew.  826 ;  or  where 
there  has  been  misconduct  on  the  part  of 
the  husband ;  DunJcUy  v.  Dunkley,  2  De 
G.  M*N.  &  G.  890;  tn  re  Cutler,  14  Beav. 
220 ;  m  re  Merriman's  Trusts,  81  L.  J.  Ch. 
867. 

As  to  the  mode  of  settlement,  it  seems 
the  usual  practice  of  the  Court  of  Chan- 
cery is  to  settle  the  income  of  the  fund 
upon  the  wife  to  her  separate  use,  and  the 
capital  upon  the  children,  payable  in  the 
case  of  sons  at  majority,  in  the  case  of 
daughters,  at  majority  or  marriage ;  Gent 
V.  Harris,  10  Hare,  888,  884 ;  Francis  v. 
Brooking,  19  Beav.  849.  If  there  should 
be  no  issue,  the  reversion  will  be  given  to 
the  surviving  spouse ;  Carter  v.  Taggart,  1 
De  G.  M*N.  &  G.  286 ;  Bagshaw  v.  Winter, 
5  De  G.  &  Sm.  466. 
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within  the  communio  bonorum,  or  under  the  Jtia  martti  or  Imsband's  qhaftkb  xlti. 
right  of  administration,  except  on  the  condition  of  making  there- 
from a  reasonable  provision  for  the  support  and  maintenance  of  the 
wife,  if  a  claim  therefor  be  made  on  her  behalf."   The  amount  of  the  wife's  chim 
wife's  provision  is  by  this  section  left  to  the  discretion  of  the  Court  defeated  by 
of  Session,  to  be  exercised  "  with  reference  to  any  provisions  pre-  ^^^^^'  *^*^ 
viously  secured  in  favour  of  the  wife,  and  any  other  property  be- 
longing to  her  exempt  from  the  Jtcs  mariiir^f)    But  the  statutory 
claim  is  liable  to  be  defeated  by  priority  of  diligence ;  and  it  is  by 
a  conventional  exclusion  of  the  jus  rtiariti  and  right  of  administra- 
tion that  preferable  and  fixed  provisions  can  alone  be  secured  to  the 
use  of  a  married  woman  out  of  her  patrimonial  estate,  (gr) 

1497.  The  principle  of  the  common  law,  which,  by  the  fiction  Benimci*tion  of 
of  a  legal  assignation,  vests  in  the  husband  for  the  common  benefit  ^^ten^tSi 
the  whole  of  the  wife's  moveable  property,  acquwita  et  acquirenda^  TwvmJS^^ 
as  well  as  the  usufructuary  interest  in  her  heritable  estate,  does  not  *«f«^  ">  **»• 
oppose  any  theoretical  obstacle  to  a  separation  of  interests,  pro- 
vided the  separation  be  effected  by  express  words  of  contract  ante- 
rior to  the  constitution  of  the  marriage  relation  ;(A)  and,  accord- 
ingly, it  has  long  been  settled  in  practice  that  an  express  renuncia- 
tion or  exclusion  of  thejtw  martti  and  right  of  administration  in  re- 
lation to  any  particular  estate,  suffices  to  protect  that  estate  from 
the  deeds  of  the  husband  and  the  diligence  of  his  creditors,  (t)    It 
was  argued,  with  some  plausibility  indeed,  that  however  effectual 
such  clauses  might  be  to  exclude  the  rights  of  the  husband's  credi- 
tors as  regards  the  wife's  interests  in  heritable  estate,  yet  that  the 
separation  of  interests  in  relation  to  moveables  by  private  deed  was 
ineffectual  against  creditors,  who  were  entitled  to  rely  on  the  opera- 
tion of  the  law  as  effecting  a  transference  of  the  wife's  property  to 
the  husband,  until  intimation  was  made  to  the  contrary.  (A;)     But 

(/)  24  &  26  Vict.,  c.  86,  J  16.  (f )  Erek.  1,  6,  14 ;  BeU's  Com.,  5th  ed. 

[g)  The  proTiaions  of  a  prior  Boction  of  1,  688 ;  SaruUlandt  y.  Mercer^  80  May  1888, 

this  Statate,  under  which  a  wife  deserted  11  Sh.  665 ;  Murray  y.  Dalrymple,  1745, 

by  her  husband  may  obtain  a  decree  pro-  M.  5848 ;  Dickson  v.  Braidfooty  1705,  M. 

tecting  her  property,  also  fall  to  be  noticed  10,896 ;  Gordon  v.  Gordon,  16  Nov.  1882, 

under  this  head.    See  Pet.  Walker^  17  Jan.  11  8h.  86  (where  the  wife's  separate  estate 

1862,  24  D.  300;  Pet.  TumbuU,  14  Jan.  was  held  to  be  assignable  without  the  hus- 

1864,  2  Macph.  402.    The  corresponding  band's  consent).  An  assignation  in  secnrity 

English  enactment  is  20  &  21  Vict.,  cap.  of  a  subject  from  which  the  jus  martti  and 

85,  {{  21-26.  right  of  administration  is  excluded,  carries 

(k)  But  if  the  exdnsion  iahj  mortis  causa  the  right  to  interest  as  well  as  principal ; 

deed,  a  later  settlement  renewing  the  be-  Smith  v.  Frier,  7  Feb.  1857,  19  I).  884. 

^est,  without   excluding  the  husband's  {k)  RoUo  y.  Ramsay,  28  Nov.  1832,  11 

nghts,  operates  an  implied  revocation  of  Sb.  182.    As  regards  corporeal  moTeables, 

the  excluding  provision  in  the  first  deed  ;  furniture,  etc.,  there  is  no  doubt  that  the 

HiKalitUr's   Trs.  v.  Macdonald,  1763,  M.  principle  of  reputed  ownership  has  been 

6600.  held  applicable,  and  that  a  conveyance  by 
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oRAPTBB  xLTi.  tliis  techiucal  difficulty  was  not  allowed  to  stand  in  the  way  of  the 
recognition  of  the  wife's  right  to  contract  for  the  settlement  of  her 
estate  to  her  separate  use. 

1488.  Lord  Mackenzie's  reply  to  the  argument  in  question,  as 
stated  in  the  case  of  Rollo  v.  Ramsay,  seems  to  remove  the  difficulty. 
"  The  legal  assignation,"  he  said,  "  of  the  wife's  moveable  fortune  by 
marriage  to  the  husband  never  can  be  supposed  to  have  existed  at 
all,  in  contradiction  to  such  conveyances  contained  in  the  ante- 
nuptial contract  on  which  the  marriage  proceeds.  As  to  intima- 
tion, if  i\iQJu8  mariti  had  been  expressly  excluded,  intimation  of 
such  exclusion  never  is  held  necessary,  even  to  bar  the  debtors  of 
the  wife  from  paying  to  the  husband,  far  less  to  exclude  the  credi- 
tors of  the  husband  from  taking  the  wife's  separate  estate.  No  party 
has  a  right  to  assume  that  a  wife  was  married  without  a  marriage- 
contract,  and  that  all  her  moveable  property  must  have  passed  to 
her  husband  by  the  operation  of  law.  Parties  interested  must  in- 
quire what  were  the  actual  conditions  of  the  marriage."  (Z) 

1499.  It  would  appear  that  the  Jus  mariti  may  even  be  excluded 
by  implication, (m) — e.g.,  by  a  destination  to  "  the  liferent  use"  of 
the  lady,  where  the  property  has  come  from  her  relatives,  or  was 
her  own,  or  by  terms  importing  that  her  interest  is  alimentary ;  for 
an  alimentary  provision,  being  ex  sua  naiura  exclusive  of  all  interests 
adverse  to  that  of  the  beneficiary,  the  use  of  this  term  is  sufficient 
evidence  of  the  intention  to  exclude  the  claims  of  the  husband  and 
his  creditors,  (n)  Bequests  and  provisions  to  a  married  woman  "  for 
her  own  u8e,"(o)  or  prohibiting  the  husband  "  to  seek  the  principal 
sum"  during  her  lifetime,(j9)  or  declaring  that  the  wife  shall  enjoy 
the  fund  "independent  of  her  then  or  any  future  husband," (j)  or 
that  she  shall  "choose  managers  of  it,"(r)  have  been  sustained  as 
exclusive  of  the  marital  rights.  And  wliere  the^tw  mariti  is  per 
expressum  renounced  or  excluded  in  relation  to  the  rents  of  herit- 
able estate,  the  addition  of  general  words,  such  as  an  exclusion  of 
"  all  other  right  and  title,"  or  "  debarring  the  husband  from  any 
concern"  with  the  funds,  will  be  construed  as  applicable  to  the 
right  of  administration. (s)    An  exclusion  of  the  marital  rights  in 


Whattenufl 
import  an  ex- 
clusion of  the 
ju9  mariii. 


marriage-contract  of  all  the  hnsband's 
furniture,  etc.,  to  the  wife,  is  inoperatiye. 
See  the  cases  of  CampbeU  v.  Stewart,  and 
Broum  v.  Fleming,  n^ra,  {  1602. 

(I)  11  Sh.  184. 

(m)  See  the  corresponding  English  cases 
cited  in  1  Wh.  &  T.  418,  8d  ed.  466.  No 
particular  words  are  necessary  to  limit  an 
estate  to  the  wife's  separate  use  (see  Bell's 
Com.  6th  ed.  p.  676). 


(n)  Per  Lord  Mackenzie  in  Downie  v. 
Pearton,  9  Feb.  1841,  8  D.  604 ;  Annand  v. 
CheseeUy  infra. 

(o)  Stables  V.  Murray,  1789, 1  Fra8er,411. 

(/>)  Httmbie  v.  Hume,  1684,  M.  6988. 

(g)  Commercial  Bank  v.  Black,  28  June 
1842, 14  Jur.  628. 

(r)  Hunter  y.  Smith,  1798,  1  Fraser,  410. 

(«)  Keggie  v.  Christie,  26  May  1816,  F.C.; 
Gowan  v.  Pursell,  17  May  1822,  1  Sh.  418. 
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regard  to  a  particular  fund,  applies  to  the  interest  of  the  fund  as  qhaptkb  xlti. 
well  as  to  the  capital.  (Q 

1500.  As  the  legal  assignation  of  marriage  brings  under  the  ju8  HnsbttMri 
fnariti  the  whole  of  the  wife's  personal  interest  in  her  property,  ex-  S^ffeSm^ 
cept  in  so  far  as  it  is  expressly  excluded,  no  irrevocable  separation  JJJjJjjJ^*'**' 
of  interests  can  be  effected  by  the  act  of  the  spouses  subsequent  to 
marriage.     The  parties  are  then  no  longer  in  the  position  of  being 

free  to  contract,  and  creditors  are  entitled  to  rely  upon  the  continu- 
ance of  the  husband's  control  over  the  common  property,  (w)  With 
regard  to  property  acquired  by  the  wife  subsequently  to  the  mar- 
riage, it  is  held  that  an  exclusion  of  the  marital  rights  by  third 
parties  is  effectual,  on  the  principle  that  the  granter  may  attach 
such  conditions  as  he  pleases  to  a  gratuitous  disposition  of  his  pro- 
perty, (^r)  And  a  general  antenuptial  conveyance  of  all  the  wife's 
estate  (including  acquirenda)  to  the  husband,  gives  him  no  right 
to  an  estate  or  fund  subsequently  limited  by  a  stranger  to  the  wife's 
separate  use.(^) 

1501.  An  estate  for  the  wife's  separate  use  may  be  constituted  coDstitntion  of 
by  a  conveyance  to  trustees,  or  to  the  wife  herself,  either  abso-  ^^**JeyMce 
lutely,(«)  or  in  trust  for  behoof  of  herself  in  liferent  and  her  chUd-  ^  ^«  wife,  or 

•^  ^  '  .  to  trustees  few 

ren  in  fee,(a)  or  with  such  other  substitutions  as  may  be  desired,  her  behoof. 
A  conveyance  to  the  husband  and  wife  jointly,  for  her  behoof, (6) 
or  to  trustees  for  her  behoof,  (c)  or  to  the  husband  and  wife  in 
conjunct  fee  and  liferent,(ci)  without  express  words  of  exclusion, 
will  be  equally  effectual.  It  may  be  observed,  however,  that  in  the 
class  of  cases  in  which  destinations  in  conjunct  fee  and  liferent, 
without  restrictive  words,  have  been  held  to  exclude  the  husband's 
right  of  disposal,  the  interests  of  the  children  have  very  materially 
affected  the  rules  of  construction  ;(e)  and  it  would  not  be  safe  to 
trust  to  the  effect  of  a  simple  conveyance  to  trustees  for  the  wife's 


(0  Sobertson  ▼.  Robertwn,  10  Feb.  1835, 
IS  Sh.  442 ;  Hutchison  ▼.  HiOehiton't  Trs., 
10  June  1842,  4  D.  1899.  And  where  such 
an  exduaion  is  directed  with  reference  to 
the  shares  of  daughters  in  a  clause  of  dis- 
tribution with  provision  of  survivorship, 
the  exclusion  applies  to  the  accruing  as 
well  as  to  the  original  shares ;  Re  Jarman's 
Tmata,  1  Eq.  71  (Law  Rep.). 

(«)  Bell's  Prin.  f  1942 ;  Shearer  v.  CRm- 
tk,  18  Nov.  1842, 6  D.  182.  As  to  whether 
loch  an  agreement  is  binding  on  the  hus- 
band Totifme  alimentorum,  see  Davidson  v. 
Ihmison,  28  March  1867,  5  Macph.  710. 


(z)  Annand  v.  Chessels,  24  llarch  1775, 
2  Pat  869,  affirming  M.  5844. 

(y)  ThurhwrrCs  Trs,  v.  Maelaine,  24  Nov. 
1864,  8  Macph.  184. 

{z)  Young  v.  Loudoun,  26  June  1855, 
17  D.  998. 

(a)  Annand  v.  Chessels,  supra. 

(b)  Cfairdners  v.  Ro^fol  Bank  of  Scotland, 
22  June  1815,  F.C. 

(c)  BaldersUm  v.  Fulton,  28  Jan.  1857, 
19  D.  298. 

(d)  Rdlo  V.  Ramsay,  supra, 

{e)  See  Fraser  v.  Brown,  1707,  M.  4269; 
MackeUar  v.  Marquis,  4  Dec.  1840,  8  D. 
172. 
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Exclusion  of 
husband's  rights 
in  a  general 
convejance  of 
wife's  propeitj. 


Exclusion  of 
husband's  rights 
in  relation  to 
ttequirenda; 


and  in  relation 
to  corporeal 
moyeables. 


Right  of  volun- 
tary conyeyance 
excluded  by 
vesting  wife's 
estate  in  trus- 
tees for  her 
separate  use. 


separate  use,  unaccompanied  by  words  exclusive  of  the  jtis  mariti 
and  right  of  administration.  (/) 

1502.  It  seems  at  one  time  to  have  been  held,  that  the  hus- 
band's rights  could  not  be  excluded  by  a  general  conveyance  even 
in  an  antenuptial  contract ;  because,  theyi«mariYi  being  an  interest 
strongly  founded  in  law,  it  was  thought  improper  that  it  should  be 
taken  away  j^er  aversionemy  or  by  implication,  (gr)  For  this  reason 
an  exclusion  of  the  jus  mariti  in  a  marriage-contract,  proceeding 
on  the  narrative  that  the  wife  was  possessed  of  personal  effects  to 
the  extent  of  £200,  W8is  held  insufficient  to  exclude  certain  furni- 
ture, which  had  not  been  inventoried,  from  the  diligence  of  the  hus- 
band's creditors  ;(/i)  and  a  general  reservation  of  the  wife's  right  to 
her  separate  property  was,  on  the  same  principle,  disregarded.(t) 
But  the  rule  was  never  extended  to  the  case  of  a  marriage-contract 
conveyance  of  a  right  of  succession  to  the  wife,  for  her  separate 
use  \{k)  and  it  is  now  settled  that  even  property  to  which  a  wife 
might  thereafter  succeed  is  capable  of  being  settled  upon  herself  by 
anticipation.  (Z)  In  the  case  of  MacdonaM  v.  Loudoun,  a  question  of 
this  nature  was  the  subject  of  consideration,  in  reference  to  a  con- 
veyance of  a  house  and  furniture  by  a  third  party,  executed  before 
the  lady's  marriage,  and  **  exclusive  of  the  jus  mariti  and  right  of 
administration  of  any  husband  she  may  marry."  It  was  held,  in  a 
question  with  a  poinding  creditor,  that  a  separate  estate  had  been 
effectually  created ;  although  it  was  argued  with  considerable  force 
on  the  other  side,  that  the  husband's  possession  of  the  furniture 
must  be  presumed  to  have  been  in  virtue  of  a  right  of  property,  (w) 
On  the  other  hand,  it  has  been  decided  that  an  antenuptial  settle- 
ment of  household  furniture  and  similar  effects  (n)  by  a  husband 
to  the  wife's  separate  use,  excluding  his  own  jus  mariti^  does  not, 
even  when  accompanied  by  an  inventory  of  the  property,  (o)  create 
a  separate  estate,  or  even  a  security  in  favour  of  the  wife. 

1603.  A  simple  exclusion  of  the  marital  rights  by  marriage- 

(/)  See  Balderston  v.  FuUon,  28  Jan.  (Q  GreenkiU  y.  Ford,  24  Jnne  1824,  8 

1857,  19  B.  298,  in  which  the  effect  of     Sh.  169,  N.E.  114;  Hutchison  y.  Huichimm, 


such  a  conveyance  is  commented  upon. 

(^)  And  also  because  the  rights  of  the 
husband's  creditors  to  attach  the  estate  in 
his  possession  for  his  debts  can  only  be 
excluded  by  showing  a  title  to  the  specific 
estate  in  some  other  person;  Jameson  ▼. 
Strachan,  27  Jan.  1885,  18  Sh.  818. 

(h)  MacdoruUd  v.  Doiff,  1798,  M.  5848 ; 
Bee  Greig  T.  WemyUy  1670,  M.  5882. 

(t)  CuihberUon  y.  Pollock,  1799,  Hume, 
206. 

{k)  See  Annand  y.  Scott,  2  Paton,  869. 


10  June  1842,  4  D.  1899;  Bahington  y. 
BahingUm,  80  June  1840,  per  Lord  Jeffrey, 
1  Fraser,  413. 

(m)  Maedonald  y.  Loudoun,  26  June 
1855,  17  D.  998. 

(n)  Darling  y.  Mdn,  20  Dec.  1851, 14  D. 
296 ;  ScoU  y.  Price,  18  May  1837. 16  Sh. 
916. 

(o)  CampbeU  y.  Stewart,  18  June  1848, 
10  D.  1280;  Brown  y.  Fleming,  19  Dec 
1850,  18  D.  873. 
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contract,  although  8ufficient  to  protect  the  wife's  estate  from  the  di-  qhaptkb  xlti. 
ligence  of  the  husband's  creditors,  by  depriving  the  husband  of  his 
legal  interest  in  it,  leaves  the  wife's  powers  of  disposal  unimpaired. 
The  husband  has,  therefore,  still  the  means  of  operating  upon  the 
property  through  his  moral  influence  with  the  wife,  which  he  may 
use  for  his  own  advantage,  and  from  the  operation  of  which  the 
power  of  revocation  is  neither  a  satisfactory  nor  a  complete  protec- 
tion, (p)    This  source  of  danger  to  the  wife's  interests  may,  how- 
ever, be  completely  obviated  by  the  method  of  a  conveyance  made 
to  trustees,  for  the  wife's  separate  and  exclusive  use,  and  declared 
to  be  irrevocable.     Although,  as  a  general  rule,  a  party  cannot  de-  wife  muj  by 
prive  himself  of  the  control  of  his  property,  except  by  giving  a  tract  vest  her 
vested  interest  in  it  to  another,  yet,  as  this  is  an  equitable  rule,  the  trostwaforifer" 
benefit  of  which  can  only  be  claimed  by  the  party  himself  or  his  ^v*^  "»*• 
creditors,  it  was  found  that  it  would  not  apply  to  the  case  of  a  trust 
for  the  preservation  of  the  wife's  separate  interest  atante  matrix 
monio;{q)  for,  in  this  case,  the  preservation  of  the  trust  was  bene- 
ficial to  her  interests,  and  its  destruction  could  only  benefit  the 
husband. 

1604.  The  doctrine  under  consideration  is  established  by  the  TorryjLnder- 
leading  case  of  Torry  Anderson  v.  Buchananj(r)  where  the  rule  was 
authoritatively  laid  down,  that  a  trust  constituted  in  such  circum- 
stances, and  declared  to  be  irrevocable,  was  binding  to  all  intents 
and  purposes.  It  is  observed,  in  the  joint  opinion  of  Lord  President 
Boyle  and  Lords  Gillies  and  Cuninghame,  that  a  condition  of  this 
nature  is  entitled  to  effect  if  it  be  not  plainly  irrational,  or  con- 
trary to  some  well  recognised  authority  or  principle  of  the  law.    So 


•on  f  cage. 


(p)  See,  however,  Femie  v.  ColgyhouirCt 
7V«.,  20  Dec.  1864, 17  D.  233. 

(9)  The  English  doctrine  of  Frand  upon 
Marital  Powers  deserves  to  be  studied  in 
connection  with  this  branch  of  the  law. 
The  doctrine,  as  settled  in  the  leading  case 
of  StTctthmore  v.  Bowes,  1  Ves.  22,  was  thns 
stated  in  a  more  recent  case  by  Lord  Lang- 
dale  :  '*  If  a  woman  entitled  to  property 
enters  into  a  treaty  for  marriage,  and,  dnr- 
iBg  the  treaty,  represents  to  her  intended 
husband  that  she  is  so  entitled — that,  npon 
the  marriage,  he  wiU  become  entitled  jure 
mariii;  and  if,  during  the  same  treaty,  she 
clandestinely  conveys  away  the  property 
in  sach  way  as  to  defeat  his  marital  right, 
and  secure  to  herself  the  separate  use  of 
it,  and  the  concealment  continues  till  the 
marriage  takes  place,  there  can  be  no  doubt 
hat  that  a  fraud  is  thus  practised  upon  the 


husband,  and  he  is  entitled  to  relief;  "  J^nff- 
land  V.  Dovms,  2  Beav.  528.  The  relief 
is  given  by  setting  aside  the  settlement. 
See  the  cases  explained  in  1  Wh.  &  T.  L. 
Ga.  388,  8d  ed.  872.  The  only  modem 
Scotch  case  raising  a  question  of  this  nature 
is  Murison  v.  Dick,  9  Feb.  1864, 16  D.  529, 
where  a  lady  was  held  entitled  to  revoke  a 
trust-settlement  of  her  estate  executed  in- 
tuitu nuUrimonii,  and  to  re-settle  her  pro- 
perty in  a  way  more  agreeable  to  the 
wishes  of  her  intended  husband.  See  the 
cases  as  to  deeds  in  prejudice  of  the  mari- 
tal right  granted  after  proclamation  of 
banns,  M.  pp.  6029-6088,  and  Mr  Fraser's 
observations,  1  Pers.  k  Dom.  Rel.  p.  347. 

(r)  Torry  Andereon  v.  Buehanan,  2  June 
1887,  15  Sh.  1078  ;  see  also  Sandilandt  v. 
Mercer,  80  May  1888, 11  Sh.  665. 
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oHAPTKB  xLTi.  faF  from  it  being  repugnant  to  any  known  law  or  authority,  these 
judges  were  of  opinion  that  a  trust  constituted  before  marriage, 
and  placed  beyond  the  power  of  recall  by  the  spouses,  was  highly 
expedient,  and  entitled  to  the  utmost  support  and  protection.  An 
Such  trusts  are  opinion,  howevcr,  was  expressed,  to  the  effect  that  the  trust  was 
the*!Sssdution  rcvocable  after  the  dissolution  of  the  marriage ;  a  view  which  af ter- 
of  the  marriage,  ^g^j^jg  received  the  sanction  of  the  concurring  decisions  of  the  Court 
of  Session  and  House  of  Lords,  in  Gunninghame  v.  M^Leod.(8)  And 
a  reasonable  antenuptial  contract,  by  which  a  minor  lady  conveyed 
to  trustees  a  provision  which  only  vested  in  her  on  marriage,  was 
foxmd  to  be  valid,  and  not  to  be  reducible  at  the  instance  of  credi- 
tors claiming  upon  debts  contracted  by  the  lady  before  marriage, 
under  the  Act  1621,  cap.  18,  as  a  deed  granted  "  without  just,  true, 
and  necessary  cause."(0 
Alienation  pre-  1606.  In  placc  6f  rosortiug  to  a  trust-conveyance  of  the  wife's 
mlnitary^iaafle.  ostatc,  the  objcct  of  protecting  her  estate  against  the  husband's  in- 
fluence, may,  to  a  certain  extent  at  least,  be  attained  by  conveying 
to  the  exclusive  use  of  the  wife  herself,  under  the  conditions  al- 
ready referred  to,  subject  to  the  declaration  that  her  interest  is  aK- 
mentary.  The  operation  of  such  a  provision,  which  seems  to  be 
analogous  in  its  effects  to  the  English  clause  against  anticipation,(t£) 
has  not  been  much  considered  by  the  jurists  of  this  country.  On 
principle,  such  a  declaration  must  be  held  to  import  a  restraint  on 
the  wife's  power  of  burdening  or  disposing  of  her  interest,  either  in 
possession  or  expectancy.  It  is  a  well  established  rule,  that  where 
the  subject  conveyed  to  a  beneficiary  is  merely  a  liferent  interest,  the 
limitation  of  that  interest  to  the  beneficiar/s  alimentary  use  will 
be  sustained  to  a  reasonable  extent,  even  in  the  case  of  a  disposi- 
tion to  a  person  8uijurt8,{x)  and  much  more  in  the  case  of  a  gift  to 
a  married  woman. 
To  what  extent        1506.  What  is  a  reasonable  alimentary  provision  is  a  question 

alimentary  titles  ,  .  . 

are  effectual,  of  circumstauccs.  In  ouc  casc,  a  liferent  alimentary  annuity  of 
£1500  per  annum  to  the  grantor's  nephew  was  held  to  be  not  un- 
reasonable in  amount,  reference  being  had  to  the  rank  and  circmn- 
stances  of  the  annuitant ;  (y)  and  a  preference  was  accordingly 
given  to  his  alimentary  creditors.  And  where  a  married  woman 
assigned  her  alimentary  estate  in  security  of  advances  made  to  her 

(«)  Cunndnghamey.  M*Leod,  18  Aug.  1846,  (u)  See  Lewin  on  Tmsts,  6tli  ed.  p.  586. 

6  BeU,  210,  affirming  8  D.  1288 ;  where  it  (z)  Stair,  8, 1,  87  ;  Ersk.  8,  6,  7  ;  BeU's 

was  also  held  that  an  antenuptial  contract  Com.  628,  5th  ed.  1, 128. 

was  reTocable  in  bo  far  as  it  contained  a  (y)  Earl  of  Buehan  t.  Mit  Ort,,  18  Sh. 

destination  to  heirs-general.  1112 ;  see  Stewart  v.  HwUer't  2V«.,  10  Mar. 

(0  Caryhin  v.  Clapperton,  24  May  1867,  1848,  10  D.  922. 
5  Macph.  797. 
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husband  at  her  request,  to  enable  him  to  retrieve  his  affedrs,  the  qhaptbb  xlvi. 
House  of  Lords,  in  a  reduction  at  her  instance,  declared  the  assig- 
nation to  be  invalid.  («)    There  is  no  instance  of  an  alimentary  life- 
rent provision  by  a  stranger  in  favour  of  a  married  lady  having  been 
judicially  set  aside  or  restricted  in  amount.     But  alimentary  con- 
veyances by  husbands  in  antenuptial  contracts  will  only  be  sus- 
tained to  the  full  extent  in  a  question  with  creditors  where  there 
lias  been  a  bona  Jide  separation  of  the  subject  from  his  other  pro- 
perty.(a)     "  It  is  not  disputed,"  said  Lord  Campbell,(6)  "  that  the  B*nnfc  t. 
law  of  Scotland  recognises  the  settlement  of  property  as  an  alimen- 
tary provision  for  a  married  woman,  and  that  it  may  be  made  not 
assignable  or  subject  to  debt  or  diligence,  according  to  the  prin- 
ciples upon  which  many  cases  have  been  decided  in  England,  which 
are  all  to  be  found  cited  in  Ttdleit  v.  Armstrong." (c) 

1607.  In  order  to  secure  an  aUmentary  fund  against  alienation  What  expres- 
or  attachment  for  debt,  the  intention  must  be  unequivocally  ex-  USSeSi^  in^ 
pressed,  as  the  presumption  of  law  is  adverse  to  restrictions  on  the  ^^'"^ 
rights  of  property. (c?)    A  declaration  that  the  fund  is  to  be  consi- 
dered alimentary  is  equivalent  to  an  exclusion  of  creditors ;  (e)  but 
the  use  of  that  word  is  not  essential.     A  declaration  that  the  fund 
was  for  the  support  and  maintenance  of  the  beneficiary  was  found 
not  to  import  an  exclusion  of  the  diligence  of  creditors.  (/) 

1508.  But  while  the  decisions  to  which  reference  has  been  made  a  nmpie  exciu- 
estabhsh  the  proposition,  that  a  settlement  to  the  wife's  alimentary  ^^  does^not 
use  wiU  sufBce  to  protect  the  estate  against  the  diligence  of  her  So^by  thi^^fe. 
own  as  well  as  her  husband's  creditors,  and  also  to  exclude  volun- 
tary alienation  on  her  part  during  the  subsistence  of  the  marriage, 
it  would  rather  appear  that  the  mere  exclusion  of  the  marital  rights, 
even  in  a  liferent  conveyance,  is  no  bar  to  voluntary  alienation ;  for 
the  wife,  being  absolute  proprietor  of  the  subject,  may  by  her  own 
act  assign  her  interest  in  anticipation,  thereby  defeating  the  very 
object  of  the  exclusionary  clause,  (gr) 

1609.  The  distinction  between  the  effect  of  the  alimentary  clause  i>octnne8  of  the 

and  that  which  excludes  the  marital  rights,  was  very  distinctly  sc<Schw  coin- 
pared  by  Lord 

(i)  RemUe  v.  Mitehie,  infra;  Paterton  v.  (c)  TtdleU  v.  Amuinmg,  4  My.  k  Cr.  877.  Cottenham. 

Patenon,  26  Jan.  1849,  11  D.  441.  \d)  Gordon  y.  Blackburn,  1697,  M.  10,894. 

(a)  See  the  cases  of  Darling  and  Camp-         (e)  Harvey  v.  Colder,  18  June  1840,  2  D. 

heU,  tupra.     In  a  question  with  the  bus-  1095 ;  West  Nisbet  y.  Morriaon,  1627,  M. 

band  Umself,  they  of  conrse  bind  his  per-  10,868  ;    Urquhart  v.  Douglat,  1788,  M. 

Mn  and  estate;    and  it  seems  that  the  10,408. 

wife's  desertion  cannot  be  pleaded  in  de-         (/)  Bell's  Com.  6th  ed.  i.  129 ;  6th  ed. 

fence  of  an  action  for  a  termly  payment ;  p.  629 ;  but  see  contra,  Wright  v.  Barley, 

8mUh  ▼.  Smith,  11  Jan.  1866, 4  Macph.  279.  2  June  1847,  9  D.  1161. 

(6)  Senme  y.  Ritchie,  26  April  1846,  4  (g)  See  Sennie  y.  Ritchie,  26  Apr.  1845, 

Bell  242.  4  BeU,  221,  242,  244. 
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OHAPTBB  xLTi.  poiuted  out  by  Lord  Cottenham  in  a  passage  in  which  the  subject 
is  illustrated  by  comparison  with  the  rules  of  the  law  of  England.  (A) 
"  When  first  by  the  law  of  this  country  property  was  settled  to  the 
separate  use  of  the  wife,  equity  considered  the  wife  as  a  feme  9ole 
to  the  extent  of  having  a  dominion  over  the  property.  But  then  it 
was  found  that  ihat^  though  useful  and  operative  so  far  as  securing 
to  her  a  dominion  over  the  property  so  devoted  to  her  support,  was 
open  to  this  diflSculty,  that  she,  being  considered  as  a  feme  sole,  was 
of  course  at  liberty  to  dispose  of  it  as  a  feine  sole  might  have  dis- 
posed of  it,  and  that  of  course  exposing  her  to  the  influence  of  her 
husband,  was  found  to  destroy  the  object  of  giving  her  a  separate 
property.  Therefore,  to  meet  that,  the  provision  was  adopted  of 
prohibiting  the  anticipation  of  the  income  of  the  property,  so  that 
she  had  no  dominion  over  the  property  till  the  payment  actually 
became^due.  That  is  the  provision  of  the  law  as  it  now  stands,  and 
that  is  found  perfectly  sufficient  for  the  purpose  of  securing  the 
interests  of  married  women.  In  Scotland  much  the  same  course  is 
adopted,  the  same  objects  have  been  worked  out,  though  not  pre- 
cisely in  the  same  way  ;  but  still  there  is,  by  the  law  of  Scotland, 
a  protection  in  favour  of  an  alimentary  fund,  and  there  is  a  provi- 
sion that  the  alimentary  fund  shall  not  be  assignable.  These  are 
two  provisions  very  much  corresponding  with  the  provisions  which 
have  been  adopted  in  the  law  of  England."(i) 
Qaestions  (1)  as  1610.  To  Complete  the  exposition  of  the  subject  of  trusts  of  the 
effect'oi  convey-  wife's  separate  estate,  it  is  necessary  to  advert  to  two  questions 
SrMjger.*  which  havc  recently  been  made  the  subject  of  judicial  decision : — 
Firat^  How  far  a  fee  can  be  subjected  to  alimentary  restrictions ; 
secondly^  in  the  case  of  estate  being  conveyed  by  a  stranger  to  an 
unmarried  woman,  excluding  the  Jtis  mariti  of  any  husband  she 
may  marry,  whether  the  husband  is  bound  by  the  restriction,  in  the 
absence  of  any  special  stipulation  to  that  effect  in  the  contract  of 
(1)  Whether  a    marriage.     With  reference  to  the  first  question,  it  is  very  doubtful 

file  can  be  made 

the  subject  of  (A)  It  appears  that  the  English  clause     may  be  alienated  by  her  after  the  dissoln- 

an  alimentary  restraining  anticipation  was  devised  by  tion  of  the  marriage;  r«//«</ v.  u^mu^rofi^, 
destination.  ^oj.^  Thurlow,  and  introduced  into  a  set-  1  Beav.  1 , 4  My.  &  Cr.  877.  It  was  settled, 
tlementofpropertyof  which  hawas  trustee;  however,  in  the  same  case,  that  although 
see  PyhuB  v.  Smith,  8  Bro.  0.  0.  840,  and  the  effect  of  the  restraining  clauses  is  ana- 
Lord  Ck)ttenham's  remarks  in  Mennie  ▼.  pended  during  the  period  of  widowhood, 
Ritchie.  The  condition  is  valid  when  an-  these  clauses  become  again  operative  in 
nexed  to  a  gift  to  a  married  woman  for  the  event  of  the  lady  entering  into  another 
her  separate  use,  whether  the  subject  of  marriage.  A  trust  for  the  wife's  separate 
the  gift  be  real  or  personal  estate,  or  whe-  *  use  may,  however,  be  confined  to  a  parti- 
tlier  it  be  in  fee  or  for  life  only;  BaggUt  ▼.  cular  coverture ;  Knight  v.  Knight,  6  Sim. 
Meux,  1  C  II.  188,  1  Ph.  627.  121 ;  Benaon  v.  Benaon,  6  Sim.  126 ;  Brad^ 

Property  given  to  the  wife's  separate  ley  v.  Hughe*,  8  Sim.  149. 

use,  subject  to  restraint  upon  anticipation,  (t)  Renrtie  v.  Ritchie,  4  Bell,  244-6. 
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whether  an  alimentary  conveyance  of  a  fee,  or  capital  sum,  to  a  ohaptkb  xlvi. 
person  sui  juris  can  be  defended  on  principle.    It  would  rather  8eem 
that  the  restraint  on  alienation,  which  is  of  the  essence  of  an  ali- 
mentary provision,  is  so  inconsistent  with  the  nature  of  a  fee,  that 
the  grantee  could  not  be  prevented  from  assigning  the  fee  either 
gratuitously  or  for  onerous  causes.  (2;)     If  he  should  assign,  it  is 
difficult  to  hold  that  his  creditors  might  not  also  attach  the  pro- 
perty by  legal  diligence ;  for  it  is  not  permitted  to  any  one  to  re- 
tain the  faculty  of  voluntary  alienation,  and  at  the  same  time  to 
withdraw  bis  estate  from  liability  to  attachment  for  his  debts.(Z) 
Practically,  an  estate  in  fee  belonging  to  a  married  woman  may  be  Effect  of  sub- 
protected,  as  we  have  seen,  by  the  interposition  of  a  trust ;  and  we  uolT of  feT^* 
incline  to  think  that  an  alimentary  conveyance  to  a  married  woman  jj,^*"^  ^^ 
in  fee  would  be  sustained,  even  where  the  title  was  vested  in  her 
own  person. 

1511.  The  question  was  raised  in  the  case  of  BalderaUm  v.  Bauunum  t. 
Fidton,{m)  where  there  was  a  general  conveyance  of  estate  to  trus-  ^•**^- 
tees  for  payment  of  the  income  thereof  to  the  truster's  widow,  and 
after  her  decease  to  her  daughter,  during  their  respective  lives,  ex- 
cluding the  jtis  mariti  of  the  daughter's  husband ;  and  the  trustees 
were  finally  directed  to  make  over  the  fund  to  the  testator's  own 
nearest  heirs,  after  the  death  of  the  longest  liver  of  the  testator 
hinaself ,  his  wife,  and  his  daughter.  The  daughter  having  survived 
her  parents,  brought  a  declarator  concluding  that,  as  she  was  her 
father's  nearest  heir,  she  was  entitled  to  have  the  capital  paid  over 
on  the  joint  receipt  of  herself  and  her  husband,  in  terms  of  the  des- 
tination. The  First  Division  of  the  Court  found  that  there  was 
vested  in  the  pursuer  **  a  right  to  the  fee  or  capital  of  the  estate," 
which  belonged  to  her  deceased  father,  but  refused  to  grant  decree 
for  immediate  payment,  on  the  ground,  as  stated  by  Lord  Golonsay, 
"  that  there  was  a  settled  purpose  in  the  mind  of  the  truster  to  se- 
cure the  annual  proceeds  of  the  estate  to  his  daughter  during  her 
lifetime,  exclusive  of  thejftw  martii  of  her  husband."(«)  A  similar 
opinion  was  expressed  by  Lord  Deas :  "  The  truster  might  choose 
to  protect  the  liferent  for  the  daughter's  maintenance,  and  yet  not 
to  exclude  either  her  or  her  husband  from  dealing  with  the  fee, 
subject  always  to  the  condition,  that  the  capital  must  remain  intact 
in  the  hands  of  the  tru8te6s."(o) 
1512.  This  decision  is  clearly  distinguishable  from  the  judgment  Beneficial  esute 

in  liferent,  with 
power  to  trus- 
(i)  Bell's  Com,  580,  note  (6);  5th  od.,  1,         (m)  BalderUon  v.  FtdUm,  23  Jan.  1857,  tees  to  make 
180.  19  D.  293.  advances. 

(I)  Bat  see  contrA,  Urqukart  y.  Douglat,  (n)  19  D.  301. 

1838,  M.  10.403.  (o)  19  D.  800. 
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Whether  the 
hiuhand  is 
bound  hj  anti- 
cipatory ezcla 
aion  of  his 
rights. 


CBAPTXB  xLTi.  in  tho  CBSB  of  Nisbet  v.  Tody(p)  where  a  liferent  having  been  given 
to  a  lady  who  was  one  of  the  testator's  next  of  kin,  with  power  to 
the  trust-ees  to  make  advances  to  her  out  of  the  capital,  it  was  held 
that,  as  there  was  no  special  appropriation  of  the  capital,  the  life- 
renter  was  entitled  to  immediate  payment  of  the  share  of  the  fee 
which  fell  to  her  ab  intestato.  It  has  since  been  determined  that  a 
capital  sum  secured  to  a  lady  by  marriage-contract  "  as  an  alimen- 
tary provision  for  the  support "  of  herself,  or  of  the  survivor  of  the 
spouses,  loses  its  alimentary  character  when  she  becomes  a  widow ; 
such  restrictions  on  the  right  of  alienation,  when  contained  in 
marriage-contracts,  being  supposed  to  be  introduced  merely  for  the 
purpose  of  protecting  the  wife's  separate  interest  during  the  con- 
tinuance of  the  marriage,  (g) 

1613.  The  question,  whether  the  husband  is  bound  by  an  anti- 
cipatory exclusion  of  his  martial  rights,  was  argued  before  the 
Second  Division  in  the  case  of  Young  v.  Lotidoun,  The  creditors 
of  the  husband  had  executed  a  poinding  of  the  furniture  in  his 
dwelling-house,  which  was  resisted  by  the  wife  on  the  ground  that 
she  had  acquired  the  furniture  before  marriage  under  her  aunt's 
settlement,  by  which  the  house  and  furniture  was  conveyed  to  her 
exclusive  of  the  Jus  mariti  and  right  of  administration  of  any  hus- 
band she  might  marry.  For  the  creditors  it  was  argued,  that  as 
the  complainer's  right  to  dispose  of  the  estate  was  absolute  before 
marriage,  she  might  have  conveyed  it  to  her  husband  per  eapressumy 
by  marriage-contract.  But  such  express  conveyance  was  not  neces- 
sary, for  the  legal  assignation  implied  in  marriage  would  of  itself 
operate  as  a  conveyance  in  his  favour  of  every  moveable  subject 
which  she  was  entitled  to  dispose  of.  The  Court  found  that  the 
legal  assignation  of  marriage  did  not  extend  to  personal  property 
possessed  on  a  title  which  excluded  the  operation  of  that  assigna- 
tion, (r) 

1614.  It  will  be  seen  by  the  following  extract  from  Lord  Cowan's 
opinion  in  this  case,  that  the  view  taken  of  the  nature  of  the 
wife's  interest  was  similar  to  that  which  was  the  foundation  of  Lord 
Cottenham's  judgment  on  the  same  question,  in  the  leading  English 
case  of  TttUett  v.  Armstrong ;  («)  "  The  condition  in  favour  of  the  wife 
was  inserted  in  a  bequest  to  her  made  before  marriage.  This  is  a 
very  common  condition  as  to  sums  provided  to  unmarried  females, 
especially  in  provisions  by  fathers  for  their  unmarried  daughters. 


Loudoun. 


(p)  NiAet  y.  Tod,  15  Jan.  1S48,  10  D. 
861. 

(q)  Martin  v.  BamuUyne,  8  Mar.  1861, 
28  D.  706 ;  see  709. 


(r)  Toung  v.  Loudoun,  26  June  1865, 17 
B.  998. 

(*)  4  My.  ft  Cr.  877 ;  soe  Lord  Cotten- 
ham's opinion,  p.  892. 
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But  if,  as  in  this  case,  the  lady's  right  is  to  be  held  assigned  to  her  qhaptbb  xlvi. 
husband  by  the  fact  of  her  marrying  without  a  contract  of  marriage, 
the  condition  attached  to  the  bequest  or  provision  must,  in  every 
such  case,  be  rendered  abortive.  It  is  jure  mariti  that  the  wife's 
fortune  becomes  vested  in  the  husband.  The  marriage  does  not 
cany  her  moveable  estate  to  him,  when  the  Jus  mariti  has  been 
effectually  excluded ;  and  the  question  truly  resolves  into  the  in- 
quiry, whether  his  legal  rights  over  his  estate  have  or  have  not 
been  excluded  cum  effectu.  For  the  legal  assignation  implied  in 
marriage  cannot  carry  any  subject  which  stood  well  excluded  from 
the  operation  of  the  jus  mariti.  That  such  exclusion  may  be  de- 
clared by  a  third  party  when  the  bequest  is  to  a  married  woman,  is 
not  disputed ;  but  if  this  can  be  legally  done  at  all  without  consent 
of  the  husband,  there  is  neither  principle  nor  authority  for  holding 
it  illegal  when  the  donee  is  still  xmmarried  ;  and  the  donor  being 
admitted  to  have  had  power  to  exclude  the  jus  mariti^  there  is  an 
end  of  the  case  stated  by  the  creditors."  (0 

1616.  Where  the  wife's  separate  estate  is  vested  by  contract  identification  of 
in  her  own  person,  there  may  be  some  difficulty  in  distinguishing  wtate."*****^ 
her  estate  from  that  of  her  husband  after  the  dissolution  of  the  mar- 
riage, in  consequence  of  changes  in  the  investments.  Upon  this 
subject,  the  reader  may  consult  the  case  of  Cuthill  v.  Buma^iu) 
where  the  Court  directed  an  investigation  by  an  accountant,  and 
being  satisfied  from  his  report  that  two  sums  of  £6000  and  £300, 
which  had  been  deposited  in  bank  in  the  joint  names  of  the  spouses 
and  of  the  longest  liver,  were  the  produce  of  the  wife's  separate 
estate,  gave  judgment  accordingly,  though  the  result  of  sustaining 
the  claim  was  to  carry  away  the  greater  part  of  the  succession. 

(0  17  D.  p.  1001-2.  (ti)  CutkiU  V,  Bums,  20  Mar.  1862,  24  D.  849. 
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CHAPTER  XL VII. 

OF  TRUSTS  CONSTITUTED  BY  DECLARATION  OR 

ACKNOWLEDGMENT. 

I.  7\»  what  Tranaaetumt  the  Statute  appUee.  I     III.  Evidence     in    queetiont    with    third 
II.  Evidence  required  by  the  Statute.  |  partiee. 


Trust  may  be  1616.  A  tfust  may  be  constituted  either  by  a  regular  trust-dis- 

dirooeitioD^or  position  (whereiu  the  granter  himself  declares  the  purposes,  either 
back-bond.  expiessly  or  by  reference  to  some  other  writing  under  his  hand), 
or  by  ex  facte  absolute  disposition,  qualified  by  a  back-bond  or  ac- 
knowledgment of  trust  under  the  hand  of  the  trustee.  The  form  of 
a  disposition  ex  facie  in  trust  (called  a  trust-disposition  and  settle- 
ment) is  the  one  usually  employed  in  the  constitution  of  testament- 
ary trusts  and  family  settlements.  The  form  of  an  ex  facie  absolute 
disposition  and  back-bond  is  more  frequently  resorted  to  for  the  crea- 
tion of  trusts  inter  vivos  connected  with  the  management  or  dis- 
encumbrance  of  the  trust  property,  or  the  extrication  of  the  truster's 
affairs.  This  form  has  the  advantage  of  enabling  the  trustee  to 
transact  with  third  parties  with  greater  facility,  and  to  execute  con- 
veyances in  favour  of  purchasers  without  disclosing  the  conditions 
and  purposes  of  the  trust.  The  purchaser  is  not  bound  by,  and  has 
no  right  to  inquire  into,  conditions  which  do  not  enter  the  record, 
these  being  merely  personally  binding  on  the  trustee,  (a)  Therefore, 
even  in  a  case  where  an  ex  facie  absolute  disposition  bore  to  be 
granted  **  for  the  causes  and  considerations  mentioned  in  a  back- 
bond," the  Court  refused  to  permit  an  inquiry  into  those  causes  at  the 
instance  of  a  purchaser,  to  w^hom  part  of  the  estate  had  been  feued 
out.  (6)  The  disadvantage  of  this  mode  of  constitution  is,  that  the 
property  of  the  estate  passes  to  the  trustee,  and  is  liable  to  be  car- 
ried away  by  his  creditors. 
Proof  of  trust  at       1617.  Prfor  to  the  passing  of  the  Act  1696,  the  opinion  of  the 

common  law. 

(a)  Somervail  v.  Red/earn,  1  June  1813,  (b)  Edward  v.  Sheill,  12  Feb.  1848,   10 

1  Dow,  50,  6  Pat.  707,  reversing  M.  "  Per-      D.  686. 
sonal   and  Real,"  App.  No.  8;  Burnt  v. 
Lawriee  Tre.,  7  July  1840,  2  D.  1348. 


DECLARATION  OR  ACKNOWLEDGMENT.  71 

Court  seems  to  have  fluctuated  a  good  deal  with  respect  to  legal  evi-  qhaptbbxlyii. 
dence  in  questions  as  to  mandates  and  trusts ;  and  in  the  case  of  a 
mandate  to  enter  into  such  contract  as  might  be  proved  j^row^  dejure, 
the  same  sort  of  evidence  was  allowed  as  in  the  proof  of  the  man- 
date itself,  (c)  However,  a  practice  afterwards  crept  in  of  limiting 
the  proof  of  the  constitution  of  trusts  and  mandates  of  greater  im- 
portance to  writ  or  oath.(ci)  This  rule  of  evidence  ultimately  re- 
ceived the  sanction  of  the  Legislature  as  regards  actions  of  declara- 
tor of  trust ;  but  as  to  questions  of  simple  mandate,  the  Courts  have 
reverted  to  the  ancient  practice,  and  accordingly,  a  mandate  to  pur- 
chase heritable  property  may  be  proved  prout  de  jure,(e)  provided 
the  title  has  not  been  taken  in  the  name  of  the  mandatory  with 
consent  of  his  constituent.  (/) 

1618.  Although  in  theory  writing  is  not  required  to  the  con- Sut.i696,c26. 
Btitution  of  a  trust,  yet  the  Act  1696,  cap.  25,  by  limiting  the  proof 

of  trusts  to  writ  or  oath,  has,  unless  in  some  special  and  a  few  excep- 
tional cases,  made  writing  practically  essential.  This  Statute  pro- 
ceeds on  the  narrative,  that  the  intrusting  of  persons  without  a  de- 
claration or  back-bond  of  trust  in  writing  was  an  occasion  of  fraud, 
and  of  many  pleas  and  contentions.  It  consists  of  two  clauses.  By 
the  second  clause,  with  which  we  are  alone  concerned,  it  is  enacted, 
''  That  no  action  of  declarator  of  trust  shall  be  sustained  as  to  any 
deed  of  trust  made  for  hereafter,  except  upon  a  declaration  or  back- 
bond of  trust,  lawfully  subscribed  by  the  person  alleged  to  be  the 
trustee,  and  against  whom,  or  his  heirs  or  assignees,  the  declarator 
shall  be  intented,  or  unless  the  same  be  referred  to  the  oath  of  the 
party  simplicUer" 

SECTION  I. 
TO  WHAT  TRANSACTIONS  THE  STATUTE  APPLIES. 

1619.  (1)  The  kind  of  trusts  referred  to  in  the  Act  1696  are  Dutinction  b«- 
those  which  are  constituted  by  ex  fcwie  absolute  disposition.    The  IteduteUuT* 
Statute  does  not  apply  to  settlements  of  property  bearing  to  be  in  SSf  p^JS^^  to 
trust  for  purposes  to  be  afterwards  declared,  and  still  less  to  settle-  ^  declared, 
ments  containing  in  gremio  the  conditions  of  the  conveyance.  (^) 

(e)  1  Bellas  Com.,  6th  ed.  p.  88 ;  Tait  on  pag. ;  Maclean  v.  Riehardton,  1  July  1834, 

Evidence,  p.  299;  Dickson  on  Eyidence,  12  Sh.  869,  |>0r  Lord  President  Hope. 
it  M7,  578 ;  cases  in  M.  Diet.  p.  12,897.  (/)  Aliton  v.  Alison,  1771,  M.  12,760. 

(d)  Stair,  1,  12,  17,  and  cases  there  (^)  As  by  the  terms  of  the  English  Sta- 
cited;  and  see  cases  in  Br.  Syn.  2577-  tute  of  Frauds  (29  Oar.  II.,  c.  8,  g  7),  trusts 
2581.  are  not  necessarily  to  be  declared  in  writ- 

(e)  Tteeedie  v.  Loeh,  5  Br.  Sup.  680;  ing,biitonlyto  be '*manife8ted  and  proved," 
Alitm  Y.  AUstmt ;  Maxwell  v.  Maxwell,  id.  it  is  held  that  a  subsequent  acknowledge 


72 


OF  TRUSTS  CONSTITUTED  BY 


OHAPTXB  XLYII. 


Incompetent  to 
refer  to  oath  of 
disponee  to  con- 
tradict the  terms 
of  the  trust. 


8ecu»  where 
trustee  has  the 
residuary  in- 
terest. 


In  the  class  of  trusts  to  which  its  proyisions  are  applicable,  the 
truster  places  the  property  exfigurd  verborum  at  the  absolute  dis- 
posal of  the  trustee,  the  limitations  on  the  estate  of  the  trustee  being 
contained  in  the  back-bond.  In  the  case  of  a  disposition  ex  facte  in 
trust,  the  trustee  is  not  considered  to  have  any  beneficial  interest, 
insomuch  that,  even  where  the  purposes  remain  undisclosed,  he  is 
in  the  position  of  a  depositary  taking  the  estate  as  a  simple  trust 
for  behoof  of  the  granter  and  his  heirs. 

1620.  In  the  case  of  Forsyth's  Trs,  v.  Jfacfoa»i,(A)  an  attempt  was 
made  to  prove  a  legatum  liberationis  by  the  oath  of  a  testamentary 
trustee  as  a  defence  to  an  action  at  his  instance  for  payment  of  a 
debt  of  £100.  But  the  notion  of  applying  the  rule  of  the  Statute 
1696  to  express  trusts  was  unanimously  repudiated  by  the  Court. 
"  The  proposal  here,"  said  Lord  Colonsay,  "  is  to  prove  by  the  oath 
of  one  trustee,  that  he  received  instructions  by  the  truster  to  pay 
over  part  of  the  estate  in  the  face  of  the  written  deed — to  prove  by 
one  of  a  body  of  trustees,  that  the  truster  told  him  verbally  that 
the  estate  was  not  to  be  apphed  in  terms  of  the  deed,  but  in  some 
other  way.  I  cannot  sustain  the  competency  of  such  a  reference,''(t ) 
In  this  case  the  judges  were  of  opinion  that  the  alleged  direction 
could  not  receive  effect  even  as  a  nuncupative  legacy,  to  the  extent 
to  which  such  legacies  are  admissible,  because  it  related  to  a  spe- 
cific subject.  But  it  would  seem,  on  the  authority  of  the  case  of 
Kelly  V.  Kelly y{k)  that  a  bequest  of  a  sum  of  money,  restricted  to 
the  extent  of  £8,  6s.  8d.,  might  be  proved  as  a  nuncupative  legacy 
by  the  judicial  admission  of  the  executors. 

1621.  The  case  of  Hannah  v.  Outhrie,(T)  (which  is  not  touched  by 
the  decision  in  Forsyth's  Trs.  v.  McLean)  imports  that  a  reference 
may  be  made  to  the  oath  of  an  executor,  who  is  universal  or  re- 
siduary legatee,  to  support  a  trust  for  payment  of  legacies.  The 
principle  of  the  decision  seems  to  be,  that  a  trust  may  be  engrafted 
upon  the  beneficial  interest.  As  the  oath  of  the  residuary  legatee, 
if  affirmative  of  the  reference,  would  not  militate  against  any  other 
interest  than  his  own,  such  a  reference  is  not  open  to  those  objec- 
tions which  exclude  its  application  to  the  case  of  executors  qua 
trustees.     In  the  case  of  Murray  v.  Lawrie's  2V«.,(m)  the  subject 


ment  by  the  trustee  is  sufficient  to  rear  up 
the  trust  (Lewin  on  Trusts,  6th  ed.  p.  45). 
Some  of  the  English  cases  as  to  the  kind 
of  evidence  admissible  under  the  Statute 
wiU  be  afterwards  noticed. 

(A)  Forsyth's  Trt,  y.  Maclean^  18  Jan. 
1854,  16  D.  848. 

(•)  16  D.  346. 


(k)  KeUy  V.  KtUy,  8  March  1861,  28  D. 
708. 

(/)  nannah'9  Legateet  ▼.  OiOhrie,  1788, 
M.  8887.  See  also  MontyotMrie^t  Bxrs,, 
PetTB.,  7  Feb.  1811,  F.C. 

(m)  Murray  v.  Lawrie'*  Tn,,  2  March 
1827,  5  Sh.  515,  N.  E.  484. 
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of  the  reference  was  neither  a  trust  nor  a  legacy,  but  the  subsistence  chaptkbilvh. 
of  a  debt  due  by  the  truster.    This  case,  which  is  at  any  rate  some- 
what shaken  by  the  observations  in  the  case  of  ForsytKa  Tra,  v. 
M'Lean^  does  not  affect  the  argument  on  the  present  question. 

1522.  Where  a  testator  dispones  an  estate  to  persons  as  trustees.  Whether  ns 
bnt  no  trusts  are  declared  by  the  disposition,  so  that  the  beneficial  ^jn^ defeated 
interest  would,  yrpou  the  face  of  the  instrument,  result  to  the  heir-  dLoe!™'**^ 
at-law  or  next  of  kin,  it  may  be  asked  whether  it  would  be  com- 
petent to  prove  a  parole  declaration  of  the  purposes  of  the  trust  by 
the  evidence  of  the  trustees.    Mr  Lewin  has  discussed  this  question 
very  fully,  with  reference  to  the  terms  of  the  English  statutes  regu- 
lating the  authentication  of  trusts  and  wills,  (n)  and  he  expresses 
an  opinion,  that  where  a  trust  results  upon  the  face  of  a  will,  such 
verbal  communings,  even  when  amounting  to  a  promise  on  the  part 
of  the  devisee  to  execute  a  certain  trust,  are  not  a  8u£5cient  ground 
for  executing  a  trust  as  against  the  heir<rat-law.     In  Scotland  the 
question  has  not  yet  been  resolved  by  decision. 

1623.  Supposing  the  conveyance  to  be  made  ex  yZzcte  absolutely,  Speeiahy  in  the 
and  a  declarator  of  trust  to  be  raised  at  the  instance  of  the  heirs,  ^n^whi^^ 
there  can  be  little  doubt  that  these  parties  would  be  bound  by  the  f*!^^**  •^"^ 
trust  purposes  specified  in  the  oath  or  written  acknowledgment  of 

the  trustee.  But  where  the  disposition  is  ex  facie  in  trust,  though 
for  purposes  not  declared,  it  would  rather  seem  that  the  death  of 
the  truster,  without  leaving  specific  directions,  raises  a  presumption 
of  intestacy,  and  vests  an  absolute  and  indefeasible  interest  in  his 
legal  representatives.  The  opposite  view  would  be  inconsistent 
with  the  principle  which  requires  testamentary  settlements  to  be 
made  in  writing,  (o)  It  is  clear  that,  in  the  case  supposed,  a  verbal 
purpose  of  trust  could  not  be  made  to  affect  heritage  :  and  even  as 
regards  moveables,  it  is  difficult  to  distinguish  a  verbal  purpose 
from  the  case  of  a  nuncupative  will.  Supposing  such  evidence  to 
be  admissible,  a  dishonest  trustee  might  swear  that  the  direction 
was  to  hold  the  property,  or  a  portion  of  it,  in  trust  for  himself,  and 
would  thus  commit  a  fraud  with  impunity. 

1624.  In  the  exceptional  case  of  trustees  and  executors  being  game  qnestfon, 
also  the  next  of  kin,  the  danger  referred  to  does  not  arise  ;  and  the  J^^^Jhe^^lJ^. 
case  of  HannaJiY.  €hithrie,(j>)  already  referred  to,  lends  some  counte-  ^  mterat  aa 
nauce  to  the  doctrine,  that  such  trustees  might  be  compelled  by  an 

oath  of  reference  to  disclose  the  trust  purposes  which  had  been  ver- 
bally communicated  to  them.    Assuming  the  competency  of  such  a 

(«)  Lewin  on  Traats,  5th  ed.  p.  50.  (p)  Hannah's  LegaUet  v.  Outhrie,  1738, 

(o)  Fontftk'M   Trs,   v.   Maclean,   tupra;      M.  8887. 
Smih  ▼.  Ti^lor,  1749,  M.  6594. 
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Whether  the 
statute  applies 
to  resulting  in- 
terests under 
titles  taken  in 
the  name  of  a 
stranger. 


cHAPTKBXLTii.  Fefereiice,  it  does  not  follow  that  those  purposes  would  be  given 
effect  to  if  they  were  of  a  testamentary  character.  On  principle, 
such  declarations  ought  to  be  regarded  as  mere  inchoate  expres- 
sions of  an  intention,  which  is  not  to  be  regarded  as  final  xmtil  re- 
duced to  writing. 

1626.  (2)  As  the  Statute  of  1696  is  applicable  in  terminis  only 
to  actions  relative  "  to  any  deed  of  trust,"  its  operation  will  not  be 
extended  to  those  trusts  which  have  their  origin  not  in  the  act  of 
the  granter,  but  in  the  conduct  of  the  grantee.  Professor  Bell 
seems  to  have  thought  that  the  eflFect  of  the  later  decisions  relative 
to  titles  taken  in  the  name  of  an  agent  or  mandatory,  was  to  do 
away  with  the  exception  in  favour  of  resulting  trusts  altogether, 
contrary  to  his  own  view  of  the  Statute,  (g)  Upon  this  opinion  Mr 
Dickson  (r)  justly  observes,  that  the  learned  Professor's  view  is  not 
supported  by  the  authorities  (Alison  v.  Alison  and  Duggan  v.  Wight) 
which  he  cit^s.  And  we  collect  from  the  opinions  of  Lord  Colon- 
say  in  Leckie  v.  Leckie,{s)  and  of  the  judges  of  the  Second  Division 
in  the  case  of  MarshaUy{t)  that  the  case  of  Duggan,  although  a 
binding  authority,  is  not  to  be  considered  as  overruling  the  earlier 
cases,  which  establish  the  doctrine,  that  a  party  putting  himself  in 
the  position  of  a  trustee  by  his  own  act,  may  have  the  trust  proved 
against  him  by  parole  evidence. 

1626.  In  the  case  of  Spreul^{u)  the  alleged  trustee  was  in  the 
situation  of  a  negotioncm  gestor  or  pro  tutor,  taking  upon  himself 
the  management  of  property  belonging  to  a  minor  without  legal 
authority.  While  acting  in  this  capacity,  he  purchased  certain 
adjudications  affecting  the  property,  and  the  point  decided  was, 
that  the  purchase  must  be  held  to  have  been  made  for  the  minor's 
behoof.  This  decision  might  have  been  rested  on  the  principle,  that 
no  person  occupying  a  fiduciary  situation  can  enter  into  any  profit- 
able transaction  affecting  the  trust  property.  But  it  appears  that 
the  Court  viewed  the  transaction  in  the  light  of  a  trust  for  the 
minor,  created  by  the  act  of  the  trustee  himself ;  and  on  this  view 
of  the  character  of  the  transaction,  they  held  the  trust  to  be  proved 
by  general  evidence. 

1627.  The  case  of  Tweedie  v.  Loch  (x)  was  an  action  against  a 
law-agent  who  had  purchased  lands  at  a  judicial  sale  on  the  employ- 


Spreul  V. 
Orauford, 


Modem  cases. 


(q)  Beirs  Pr.  J  1994, 1  (6th  ed.  J  1995); 
Com.  843  (6th  ed.  i.,  38) ;  Erek.  8,  8,  84. 

(r)  Dickson  on  Evidence,  §  676. 

(«)  Leckie  v.  Leckie,  21  Nov.  1864,  17 
D.  81. 

(0  Marshall  v.  Li/ell,  18  Feb.  1869,  21 
D.  614. 


(«)  Spreul  V.  Crawford,  1741,  Elchies, 
"Trust,"  No.  1.  See  narrative  of  this  case 
in  the  opinion  of  Lord  J.-O.  Inglis  in  ifar> 
tihaiVe  case,  21  D.  521 ;  Crawford  v.  Ootp^ 
ford,  1789,  Elchies,  "  Trust,"  No.  8 ;  &«- 
elair  v.  Maxwell,  1708,  M.  16,186. 

(x)  Tweedie  v.  Lock,  5  Br.  Sup.  680. 
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ment  of  the  pursuer,  and  had  taken  the  title  in  his  own  name.  The  chapwb  xlvh. 
Court  allowed  a  proof  of  the  pursuer's  averment«,  but  afterwards 
assoilzied  the  defender  in  respect  of  the  evidence.  In  the  cases  of 
MaxweU  v.  Maxwell,  and  Steven's  Trs,  v.  Fraser,  where  in  somewhat 
similar  circumstances  the  pursuer  succeeded  in  proving  his  case,  a 
decree  of  denuding  was  pronounced,  (y)  On  similar  principles,  it 
was  held,  that  if  a  purchaser  of  scrip  from  the  original  allottee  ne- 
glect to  have  the  transaction  entered,  and  the  shares  are  in  conse- 
quence registered  in  the  name  of  the  seller,  the  purchaser  may 
vindicate  his  resulting  interest  in  the  shares,  by  proving  the 
6ale.(z) 

1628.  In  the  cases  above  mentioned,  the  trust  was  created  by  Pftroi«  eTidmce 
the  act  of  the  trustee  himself,  without  the  authority  of  the  owner  JJJ^'^tS » 
of  the  estate.     In  other  cases,  in  which  there  was  evidence  of  a*^*™^*^**^* 

purchasers  coo- 

verbal  agreement  or  consent  that  the  title  should  be  taken  in  the  sent 
name  of  the  alleged  trustee,  the  rule  of  the  Statute  was  applied,  on 
the  principle  that  in  such  transactions  the  trust  was  created  by  the 
act  of  the  purchaser  himself.  The  distinction  is  thus  stated  by  Lord 
Glenlee  in  the  case  of  Mackay  v.  Ambrose ;  (a)  "  When  it  is  agreed 
that  rights  have  been  taken  as  the  parties  intended,  but  it  is  aver- 
red that  this  was  done  in  trust,  the  Act  applies.  But  when  it  is 
alleged  that  the  defender  was  employed  to  buy  for  one  party,  and 
took  titles  in  the  name  of  another,  that  is  a  totally  different  case, 
and,  no  doubt,  proof  jrrout  de  jure  might  be  allowed.  In  an  unre- 
ported case,  Bums  v.  Morrison,  that  species  facti  actually  occur- 
red."(6)  The  case  of  Duggan  v.  Wight  (c)  is  the  leading  authority 
with  reference  to  purchases  taken  in  name  of  the  agent  with  con- 
sent of  his  constituent.  In  this  case  the  purchaser  was  a  Eoman 
Catholic, — a  circumstance  which  at  that  time  disqualified  him  from 
acquiring  heritable  property;  and  it  was  agreed  that  the  titles  should 
be  taken  in  the  name  of  Mr  Wight,  his  agent.  The  Court,  after 
considerable  conflict  of  opinion,  decided  that  the  proof  should  be 
Umited  to  vmt  or  oath ;  and  the  interlocutor  was  affirmed  by  the 
House  of  Lords,  on  the  ground  that  the  case  fell  within  the  rule  of 
the  Statute. 

1629.  The  case  of  Marshall  \.  LyeU{d)  was  similar  in  its  cir- ifars^a  t. 

LueU. 
(y)  Marwdl  ▼.  JfaxweU,  5  Br.  Sap.  680;      Hume,   846  ;    Boswell  y.   Selkriff,    1811, 

SUeau't  Tn,  t.  Fraaer,  8  March  1886, 14  Hume,  860;  Mudie  y.  OuehterUmy,  1766, 

Sh.  676 ;  Carbett  ▼.  Douglas,  infra.  M.  12,403. 

(i)  Lauder  v.  Orr,  25  May  1863,  15  D.  (c)  Dvffgan  v.  Wight,  1797,  M.  12,761. 

670.  3  Paton,  610;  see  Gordon's  Trs.  v.  Lord 

(a)  Mackay  v.  Ambrose,  4  June  1829,  7  Fife's  Exr,  5  Feb.  1862,  84  Jur.  282. 

Sh.  699, 1  D.  &  And.  125.  (rf)  MarskaU  v.  Lyell,  18  Feb.  1869,  21 

(i)  7  Sh.  702 ;  see  also  Skene  v.  Ramsay,  D.  514. 
1666,  M.  6634 ;  Corbett  v.  Douglas,  1808, 
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oHAmBXLTir.  cumstances  to  that  of  Duggan;  and  it  is  important  to  notice,  that 
while  the  Court  refused  to  grant  relief  to  the  purchaser  in  an  action 
of  declarator  of  trust,  an  opinion  was  intimated  that  redress  might 
be  obtained  in  an  action  of  a  difierent  description,  founded  upon 
the  facts  which  were  in  evidence,  (e)     The  purchasers  in  this  case 
were  the  Presbytery  of  Paisley.     The  property  acquired  was  the 
superiority  of  a  church  belonging  to  that  body ;  and  the  arrange- 
ment was,  that  the  purchase  should  be  made  by  the  agent  for  the 
Presbytery,  and  that  the  title  was  to  be  completed  as  soon  as 
the  Presbytery  were  in  a  position  to  pay  the  balance  of  the  price. 
In  the  meantime,  Mr  Marshall,  the  agent  for  the  Presbytery,  bor- 
rowed a  sum  of  money  to  complete  the  purchase  from  a  friend,  in 
whose  name  a  disposition  was  taken,  subject  to  an  obligation,  not 
by  the  disponee  but  by  Mr  Marshall  for  his  behoof,  "  to  grant  when 
required  the  necessary  conveyance  in  favour  of  the  trustees  for  the 
chuf  ch,  or  parties  to  be  named  by  them,  at  their  expense."    On  the 
death  of  the  disponee  an  action  of  declarator  of  trust  was  instituted 
against  his  heir,  who  refused  to  denude,  alleging  that  he  held  the 
property  in  security  of  previous  advances  made  by  his  ancestor  to 
Marshall.     The  Court  found  that  the  right  of  the  Presbytery  as 
beneficiaries  could  only  be  established  by  writ  or  oath,  and  in  de- 
fault of  such  proof,  assoilzied  the  defender.    Assuming  that  Mar- 
shall acted  as  the  agent  of  the  Presbytery,  and  had  authority  from 
them  to  take  the  title  in  the  name  of  another  party,  there  can  be  no 
doubt  that  the  decision  was  in  accordance  with  the  precedents.    If, 
on  the  other  hand,  the  case  had  been  that  the  agent  exceeded  his 
powers,  the  title  might  have  been  cut  down ;  but  the  form  of  action 
would  in  that  view  have  been  a  reduction,  and  not  a  declarator  of 
trust. 
Proof  of  trust  1630.  (3)  An  action  for  the  specific  recovery  of  property  may 

partnership.  he  established  by  other  evidence  than  that  of  writ  or  oath,  where 
the  relation  subsisting  between  the  pursuer  and  defender,  although 
of  a  fiduciary  nature,  is  capable  of  being  referred  to  contract.  This 
is  the  principle  of  the  decisions  in  actions  between  partners,  and  in 
some  of  the  cases  relating  to  security  titles.  For  example,  where 
shares  in  a  joint-stock  company  have  been  entered  in  the  register 
of  shareholders  as  the  property  of  another  person,  whether  with  the 
intention  of  creating  a  security  or  with  the  view  of  obviating  objec- 
tions to  the  admission  of  the  real  owner  as  a  partner,  the  trust  has 

(e)   21  D.  621,  per  Lord  Justice -Clerk  only  to  actions  of  DecZorotor  o/ TVim^.    See 

Inglis.     We  presume  his  Lordship  con-  Cvllen  v.  Amiruther,  18  Feb.  1856,  18  D. 

tcmplated  an  action  of  reduction.     The  592;  10  March  1857,  19  D.  674. 
statutory  restriction  is  in  terminit  applicable 
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been  held  to  be  probative  by  parole  evidence.(/)  *  Money  deposited  qhaptkbxlth. 
in  bank,(y)  or  invested  in  heritage  or  on  real  security,  (A)  by  a  part- 
ner in  his  own  name,  may,  if  proved  to  be  truly  the  property  of  the 
partnership,  be  recovered  by  the  company,  even  in  a  question  with 
the  heirs  of  the  partner  making  the  deposit.  And  where  a  lease 
was  taken  in  the  joint  names  of  two  individuals,  it  was  held  com- 
petent to  prove  by  parole  evidence  that  the  crop  and  stocking  be- 
longed exclusively  to  one  of  them.(t)  The  same  principle  was  ap- 
phed  in  the  case  of  Knox  v.  Martm.{k)  Martin,  one  of  the  part- 
ners of  Cochrane  and  Company,  had  made  payment  of  a  debt  due 
by  his  copartner  Knox,  and  took  an  assignation  to  the  decree  in  his 
own  name,  on  which  he  afterwards  proceeded  to  raise  diligence.  A 
suspension  of  the  charge  was  brought,  on  the  ground  that  although 
the  assignation  was  taken  in  Martin's  name,  the  money  had  been 
paid  out  of  the  funds  of  the  company,  and  the  sum  entered  to  the 
debit  of  the  suspender  in  their  books.  The  Court  found  the  reasons 
of  suspension  proved  by  entries  in  the  books  of  the  company,  made 
by  their  bookkeeper  under  the  charger's  direction.  But  where  the 
ground  of  action  is,  that  the  business  itself  is  a  trust  for  behoof  of 
latent  partners,  the  proof  must  be  of  the  nature  required  by  the 
statute.  (Z) 

1531.  (4)  Among  the  decisions  relative  to  security  contracts,  the  Proof  of  trust 
first  we  shall  mention  are  the  Marquis  of  Queensbernfa  case,  and  SJ^mOTtwith 
Lindsay  v.  Barmcotte,{m)     In  the  former,  the  question  related  to  creaUng°a^°' 
the  property  of  policies  of  insurance  effected  by  the  claimant's  an-  Becanty. 
cestor,  which  had  been  assigned  to  the  company  as  a  collateral  secu- 
rity for  advances.     The  judges  had  no  difficulty  in  holding  that  a 


(/)  Hume  y.  Middlemass,  17  Nov.  1886, 
16  8h.  80 ;  and  see  Stirling  y.  Stirling  and 
Rcbtrtton,  5  July  1822, 1  Sh.  280,  N.E.  218. 

(g)  BapUtt  Churehet  y.  Taylor,  17  June 
1841,  3  D.  1030. 

(h)  Maefarlane  Y.  Fisher,  23  May  1837, 
15  Sh.  978 ;  Dennistoun  Y.  Newbigging,  2 
Dec.  1829,  8  Sh.  168. 

(i)  KUpairiek  v.  Kilpatrick,  27  NoY. 
1841,  4  D.  109.  See  also  Dingwall  y. 
M^Comhie,  6  June  1822, 1  Sh.  463,  N.  E.  481, 
and  cases  infra  (note  m). 

{k)  Knox  Y.  Martin,  12  Feh.  1860,  12 
D.  719. 

(0  Currer  y.  Dickson,  11  July  1867, 19 
D.  991.  The  rale  was  found  to  apply  to 
the  case  of  an  alleged  latent  interest  in  a 
lease,  in  Seth  y.  H<dn,  14  July  1856,  17 
B.  1117,  and  M*Vean  y.  M'Vean,  4  June 
1864,  2  Macph.  1150. 


(m)  Lindsay  y.  Barmcotte,  19  Feh.  1861, 
18  D.  718 ;  M,  of  Queensberry  y.  Scottish 
Union  Ins.  Co.,  8  March  1842,  1  Bell,  188, 
affirming  1  D.  1208;  National  Bank  y. 
Forbes,  8  Dec.  1868,  21  D.  79.  See  as  to 
assignment  of  leases,  Beid  y.  Lyon,  16 
June  1882,  6  W.  &  S.  114,  affirming  8  Sh. 
789 ;  Walker's  Exrs,  y.  Low,  14  Nov.  1883, 
12  Sh.  44 ;  Seth  y.  Hain,  14  July  1866, 
17  D.  1117.  As  to  dispositions  of  land, 
Bobertson  y.  Duf,  14  Jan.  1840,  2  D.  279 ; 
M'LeOmd  y.  Bank  of  Scotland,  27  Feh. 
1867,  19  D.  674;  Leekie  y.  Lecku,  infra; 
Hawarden  y.  Dunlop,  81  May  1861,  28  D. 
928.  As  to  delivery-orders,  etc.,  Hamilton 
Y.  Western  Bank,  18  Dec.  1866,  19  D.  162; 
Hamilton's  Exrs.  v.  Hope,  infra;  Bell's  Pr. 
i  1867. 
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cHAPTKBXLYii.  Tesulting  trust  might  be  established  in  such  circumstances,  inde- 
pendently of  the  Statute  1696.     In  Lindsays  case,  Lord  Cuning- 
hame  observed :  "  I  agree  with  Lord  Mackenzie  in  holding  that 
this  is  not  a  proper  trust,  to  which  the  reclaimer  endeavours  to 
assimilate  it  for  the  purpose  of  limiting  the  proof.     The  present 
was,  from  the  first,  a  case  of  joint  obligation  rather  than  of  trust. 
In  cases  of  the  former  class,  it  is  always  competent  to  prove  by 
facts,  or  even  in  part  by  parole,  for  whose  behoof  the  transaction 
has  been  entered  into."  (n)     In  Hamilton's  Executors  v.  Hope^  the 
pursuer's  ancestor  had  assigned  all  his  furniture  and  moveable  efiEects 
to  a  trustee,  ostensibly  in  security  of  debt,  but  in  reality  to  protect 
the  property  from  diligence.     In  an  action  of  denuding,  instituted 
against  the  executors-creditors  of  the  trustee,  the  Court  found  that 
the  existence  of  debt  was  not  suflGicieutly  proved,  and  decerned  for 
payment  of  the  proceeds  of  the  property  to  the  truster  s  representa- 
tives, (o) 
Case  of  a  general       1532.  The  law  of  evidencc  with  reference  to  securities  conceived 
form  of  ct/J!^i>  in  the  form  of  ex  facie  absolute  dispositions,  was  very  carefully  con- 
ab«>iute  dispod-  gidered  by  the  First  Division  in  the  recent  cases  of  Leckie,  Walker, 
and  M'Cl€lland,{p)     Such  dispositions  are  frequently  used  for  the 
purpose  of  creating  an  indefinite  security  for  future  advances,  the 
intention  being  to  confer  upon  the  disponee  all  the  rights  of  an  ab- 
solute proprietor,  subject  to  no  other  condition  than  that  of  an  obli- 
gation to  denude  on  repayment  of  advances.     In  such  a  case,  it  has 
been  laid  down,  that  the  debtor  has  no  action  to  restrict  the  secu- 
rity to  a  trust,  although  he  may  ultimately  be  entitled  to  the  rever- 
sionary interest.     His  right  is  simply  a  personal  and  contingent 
right  to  demand  a  reconveyance,  upon  payment  of  all  advances 
made  subsequent  to  the  disposition,  (g) 
Action  of  1533.  In  the  case  of  Walker  v.  Buchanan,  Kennedy^  <&  Co.,  in 

accoun  ing.  ^hich  it  was  alleged  that  the  debt  had  been  extinguished  by  intro- 
missions with  an  annuity  conveyed  by  ex  facie  absolute  assignation, 
the  Codrt  found  that  the  defenders  were  bound  to  hold  count  and 
reckoning,  on  the  footing  that  the  assignation  was  in  security. 
The  case  was  complicated  by  the  allegation  that  a  back-letter,  granted 
at  the  date  of  the  assignation,  had  been  accidentally  destroyed :  the 
defender,  on  the  other  hand,  maintaining  that  the  letter  had  been 
given  up  with  the  intention  of  converting  the  security  into  an  abso> 

(n)   IS  D.  725.     See  Smollett  y.  BeU,  D.  77,  Sl;   Walkers.  Buchanan,  Kennedy^ 

1798,  M.  12,854,  referred  to  by  Lord  Cun-  j-  Co.,  infra. 
iughame,  supra.  {q)  M'LeUand  t.  Bank  of  Scotland,  27 

(o)  HamiUon's  Exrt.  v.  ffope,  26  March  Feb.  1857,  19  D.  674;  Brouffh  v.  Jb^y, 

1853,  15  D.  595.  1798,  M.  2585;    and  see  cases  cited  in 

(p)  Leckie  v.  L^kie,  21  Nov.  1854.  17  JRobertaon  v.  Duf,  14  Jan.  1840,  2  D.  279. 
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lute  assignation.     But  the  judgment  of  the  majority  of  the  Court,  as  ohaptibxlvh. 
delivered  by  Lord  Ivory,  proceeded  rather  on  the  nature  of  the  trans- 
action as  admitted  by  the  defender,  which,  as  they  held,  conferred 
an  equitable  right  of  reversion  on  the  pursuer,  (r) 

1534.  It  appears  to  be  doubtful  whether  an  ex  facie  absolute  dis-  Whrther  an  « 
position,  proved  to  have  been  granted  in  security  of  future  advances,  dlsp^'ition"^ 
can  be  made  available  as  a  security  for  sums  advanced  by  the  credi-  ^Sa^eT^ 
tor  anterior  to  the  date  of  the  disposition,  without  a  special  stipula- 
tion. («)     If  a  fund  is  assigned  in  security  of  a  specific  debt,  and  the 
amount  of  the  debt  is  mentioned  in  the  deed  constituting  the  secu- 
rity, the  creditor  has  no  general  security  for  advances.  (^) 

1635.  (5)  Fraud  in  the  constitution  of  the  trust  will  also  take  Proof  of  tn»t 
the  case  out  of  the  rule  of  the  Statute.     "  It  seems  almost  unneces-  fraad'ieldmK  to 
sary,"  said  Lord  Justice-Glerk  Inglis  in  the  case  of  Marshall  v.  *^®  t«M««>on. 
Lt/eU,(u)  "  to  add,  that  while  fraud  in  the  constitution  of  the  title 
will  form  a  good  ground,  not  for  a  declarator  of  trust,  but  for  an 
action  of  reduction,  and  may  be  proved  prout  de  Jure,  fraud  which 
consists  merely  in  denying  the  existence  of  the  trust  alleged,  will 
not  prevent  the  operation  of  the  Statute ;  for  every  trustee  who 
denies  the  existence  of  the  trust  is  necessarily  guilty  of  fraud."  The 
case  of  a  mandatory  fraudulently  appropriating  the  property  of  his 
constituent  is  an  instance  in  point. 

1536.  In  addition  to  the  decisions  having  relation  to  the  inter-  ataimen  v. 
ests  of  third  parties,  to  be  immediately  noticed,  we  may  refer  to  a  ^*^"^*- 
ca8e(i?)  where  a  widower  alleged  that  money  deposited  in  bank  in 
name  of  his  wife's  sister  belonged  to  his  wife.  In  this  case  the  Court 
allowed  a  proof  before  answer,  and  were  of  opinion  that,  the  aver- 
ment being  of  a  conspiracy  between  the  wife  and  her  mother  and 
sister  to  defeat  the  husband's  ^m*  mariti,  the  Act  1696  did  not  apply. 
The  mere  fact  that  a  deed  of  conveyance  contains  a  false  narrative 
of  a  price  paid,  when  it  is  in  reality  gratuitous,  does  not  create  such 
a  presumption  of  fraud  as  will  entitle  the  grantor  to  a  proof  at  large 
in  an  action  of  declarator,  (aj) 

1637.  Mr  Dickson (y)  lays  down,  on  the  authority  of  Forsyth,  and  Troof  of  tmsts 
of  a  report  which  occupies  a  single  line  in  the  Dictionary,(2)  that  constituted  by 
where  the  right  to  a  moveable  estate  is  not  constituted  by  writing,  J^n. 

(r)  WaOeer  ▼.  Buchanan,  Keimedy,  #  Co.,  (v)  Harper  y.  Hume,  16  July  1850,  22 

11  Dec  1857,  20  I).  269,  2C8.  Jur.  577. 

(f)  Roberteon  y.  Duff,  14  Jan.  1840,  2D.  (z)  Chalmers  y.  Chalmera,  18  June  1845, 

279.  7  D.  865. 

(0  Natiowd  Bank  y.  Forbes,  S  Dec.  IS&S,  (y)  Dickson  on  Evidence,  8  676;   For- 

21  D.  79;  HamiUon  y.   Weatem  Bank,  13  syih  on  Trusts,  p.  64. 

Dec  1866,  19  D.  162.  (a)  L.  Strathnaver  y.  M'Beath,  1731,  M. 

(u)  21  D.  521.  12,757. 


80  OF   TRUSTS  CONSTITUTED  BY 

cHAPTBBXLYii.  witoesscs  are  admissible  to  prove  that  it  is  held  in  trust.  This 
view  seems  to  be  in  accordance  with  the  tenns  of  the  Statute,  as 
limited  to  "  deeds  of  trast."  The  numerous  cases  as  to  gifts  intuitu 
mortis  which  have  lately  occurred,  and  in  which  it  has  been  the 
practice  to  direct  an  issue  to  inquire  whether  the  subject  was  a  dona- 
tion by  the  deceased,  may  perhaps  be  referred  to  this  exception  to 
the  rule. 

SECTION   II. 
EVIDENCE  REQUIRED  BY  THE  STATUTE. 

Tnistce's  signa-        1538.  Under  the  Statute,  the  proper  evidence  of  a  trust  is  a  back- 
suffidcnt  eri-     bond  or  othcr  authentic  writing,  signed  by  the  trustee,  containing 
^^^^  the  conditions  of  the  trust.     It  has  never  been  considered  essential 

that  the  acknowledgment  should  be  of  a  formal  character.  In  the 
case  of  Taylor  v.  Craw/ord,{a)  a  letter  acknowledging  the  terms 
upon  which  money  had  been  advanced,  and  signed  by  the  trustee, 
the  words  "  I  agree  to  the  above"  being  prefixed  to  the  subscription, 
was  held  to  be  a  sufficient  compliance  with  the  terms  of  the  Statute. 
All  the  judges  were  of  opinion  that  the  signature  of  the  trustee  would 
be  a  lawful  subscription  in  terms  of  the  Statute,  although  the  docu- 
ment were  not  holograph  or  tested  ;  and  to  mark  their  opinion  on 
this  point,  a  special  finding  was  inserted  in  the  interlocutor(6),  that 
"  if  the  signatures  *  William  Crawford'  to  the  letter  founded  on  are 
genuine,  and  the  words  '  I  agree  to  the  above'  are  holograph  of  him, 
or  if  the  signatures  are  genuine,  the  said  letter  was  a  sufficient  de- 
claration of  trust."(c)  Upon  this  decision  Mr  Dickson  (d)  remarks, 
that  the  subscription  would  have  been  good  at  common  law,  on  the 
principle  that  the  delivery  of  the  trust-property  constitutes  rei  inter- 
ventus  ;  an  opinion  which  has  received  an  indirect  confirmation  from 
the  decision  in  the  case  of  the  Church  of  England  Insurance  Co,  v. 
Wink.{e) 
Recital  in  a  deed       1539.  In  another  casc,  where  the  titles  to  property  were  taken 

or  contract  is 

evidence  under 

the  Statute.  (a)  Taylor  "7.  Crawford^  14  Nov.  1888,      purpose  of  giving  him  a  qualification  nnder 

12  Sh.  89.                                       .  a  local  Act  of  Parliament.    This  purpose 

{h)  12  Sh.  42.    See  Wood,  Small,  f  Co.  was  expressed  in  a  letter  to  the  registrar, 

y.  Spence,  14  Nov.  1888, 12  Sh.  42 ;  Mont-  and  the  Lords  Justices  thought  this  was 

ffomerie's  Exrt.t  Fetrs.,  7  Feh.  1811,  F.C.  sufficient  to  show  that  there  was  no  inten- 

Mackay  y.  Ambrote^  4  June  1829,  7  Sh.  tion  of  conferring  the  heneficial  interest, 

699,  1  D.  &  And.  125.  but  merely  a  qualification.    See  also  Jfor- 

(e)  A  signed  letter  is  a  sufficient  declara-  ton  y.  Tewart,  2  Y.  &  C.  Ch.  Ga.  67 ;  .Bent- 

tion  of  trust  under  the  English  Statute  of  ley  y.  Mackay^  15  Beav.  12. 

Frauds.    In  Childera  y.  Childen,  1  De  Qex  (d)  Dickson  on  Evidence,  {  582. 

&  J.  482,  and  26  L.  J.  Gh.  648,  748,  a  \e)  Church  of  England  Ins.  Co.  v.  Wmk^ 

father  conveyed  property  to  his  son  for  the  17  July  1857,  19  D.  1079. 
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in  the  name  of  one  of  the  partners  of  a  company,  a  trust  in  favour  chaptkbhth. 
of  the  copartnery  was  held  to  be  estabhshed  by  evidence  deduced 
from  a  variety  of  expressions  in  documents  under  the  hand  of  the 
partners  ;  and,  among  others,  by  a  description  in  a  contract  of  co- 
partnery of  the  parties  "  as  proprietors  of  the  field  and  ground,"  by 
bills  granted  for  the  price,  and  by  several  docqueted  statements 
and  accounts  which  were  pronounced  to  be  constructively  writs  of 
the  defender.(/)  In  the  case  of  Watson  v.  Johnston^{g)  a  recital, 
in  an  heritable  bond  to  a  third  party,  of  a  trust-deed  which  had  been 
executed  by  the  granter  for  payment  of  his  debts,  was  held  by  Lord 
Campbell  to  constitute  legal  evidence  of  the  trust,  in  a  question 
with  the  granters  creditors,  to  the  effect  of  eliding  prescription. 

1640.  We  proceed  to  the  consideration  of  a  question  as  to  which  Unsigned  entnVs 
the  law  must  be  admitted  to  be  somewhat  uncertain  and  unsatis-  wfalrthw^equiva'.' 
factory.  We  mean  the  question  as  to  the  extent  to  which  unsigned  IStton^iuidwthe 
memoranda  or  entries  in  account  books,  together  with  real  evidence,  Statute. 

are  admissible  as  equivalents  to  the  statutory  back-bond  of  trust  We 
have  seen  that  an  acknowledgment  of  trust  is  good,  although  not  pro- 
bative. And  it  would  appear  to  be  now  virtually  settled,  that  even 
the  signature  of  the  trustee  may  be  dispensed  with,  provided  the 
acknowledgment  is  distinct  and  unequivocal.  This  relaxation  of 
the  rule  is  properly  admitted  in  the  case  of  trusts  established  by 
entries  in  business  books,  the  authenticity  of  which  does  not  de- 
pend on  subscription.  (A) 

1641.  "  I  am  very  far  from  thinking,**  said  Lord  Justice-Clerk  conflict  of 
Hope,  in  the  case  of  Seth  v.  Hain,(i)  "  that  entries  in  business  books,  i"/{hifquS. 
if  unequivocal  and  distinct,  may  not  be  most  competent  evidence  of 

a  trust  in  the  property,  of  the  management  and  application  of  the 
proceeds  of  which  such  books  are  the  record.  In  such  a  case,  I  do 
not  think  that  the  evidence  would  be  incompetent  because  the 
books  did  not,  in  set  terms  and  directly,  contain  a  declaration  of 
trust.  Neither  am  I  prepared  to  say  that  there  must  be  a  signature 
in  such  books,  of  the  party  keeping  them."(4)  To  the  same  effect 
is  the  opinion  of  Lord  Wood,  who  says,  **  I  am  of  opinion,  in  the 
first  place,  that  the  books  of  the  alleged  trustee,  holograph  of  him- 
self, amount  to  writ  of  party;  that  they  are  his  writ,  although  there 
may  be  no  subscription  to  the  entries  or  accounts  in  the  books ;  and 

(/)  Miu/arlane  t.  Fiiher,  23  May  1837,  (h)  Stair,  4,  42,  6. 

16  Sh.  978.  (0  Seih  v.  Ham,  14  July  1855,  17  D. 

(Si)   WaUon  y.  Johnston,  10  April  1848,  1117 ;  Reid  v.  Lyon,  16  June  1882,  6  W. 

6  BeU,  245.    A  recital  is  also  eyidence  of  &  S.  114,  affirming  8  Sh.  789;  Currer  t. 

tniat  under  the  English  statute ;  Moarcrofi  Dickson,  11  July  1857,  19  D.  991. 

V.  Dowding,  2  P.  W.  814 ;  Deg  v.  Deg,  2  P.  (*)  17  D.  1124. 
W.  412. 
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oHAPrnxLTii.  that,  88  being  his  writ,  they  fonn  evidence  which  may  be  compe- 
tently tendered  in  proof  of  trust,  under  the  Act  1696.     And,  in  the 
second  place,  that  they  will  be  sufficient  to  prove  it,  although  they 
contain  no  positive  or  direct  admission  of  trust  in  so  many  words, 
if  their  language  is  clearly  and  unequivocally  referable  to  the  exist- 
ence of  a  trust,  and  manifestly  does  not  admit  of  being  explained 
in  consistency  with  the  party  holding  in  any  other  character  than 
that  of  a  trustee.''(Q    Upon  these  dicta.  Lord  Deas  remarked, — 
"  Observations  were  made  in  that  case  {Seth  v.  Hain)  to  the  effect 
that  it  was  not  essential  that  the  writ  should  be  subscribed  by  the 
trustee.    But  there  was  no  decision  to  that  eifect,  either  in  that 
case  or  in  any  other  that  can  now  be  relied  on.     That  entries  in 
books,  and  even  facts  and  circumstances,  may  be  taken  in  connec- 
tion with,  and  as  explanatory  of,  a  signed  writing,  I  do  not  doubt ; 
but  that  these  will  do  alone,  I  am  not  prepared  to  affirm.    If,  how- 
ever, they  will  do  at  all,  they  must  be  clear  and  conclusive."  (w) 
Entries  in  the  1642.  Keeping  in  view  the  import  of  the  decisions  in  the  above- 

ti^rastoe  nuj  mentioned  cases,  the  correct  view  would  appear  to  be,  that  the  eojis- 
be  evidenoe.      tence  of  a  trust  may  be  proved  by  improbative  letters  or  memoranda, 
authenticated  by  the  signature  of  the  trustee,  or  by  the  books  of  the 
trustee  kept  by  himself ;  subscription  in  the  latter  case  being  dis- 
pensed with  from  the  necessity  of  the  case ;  but  that  real  evidence, 
or  "  facts  and  circumstances,"  are  only  admissible  to  prove  the  terms 
Extent  of  the    ^^  ^^  transaction,  (n)     For  example,  there  can  be  no  doubt,  that  if 
truster's  rerer-   ^^  written  declaration  admits  that  the  estate  is  held  in  security  of 

tnomuy  interest,  ^ 

how  ascertained  advauccs,  or  uutil  payment  of  the  price  of  the  property,  parole  proof 
to^uctions.  wUl  be  allowcd  as  to  the  extent  of  the  obligation  constituted  by  tlie 
declaration.  Such  is  in  substance  the  import  of  the  decisions  usually 
cited  on  the  subject  of  proof  by  facts  and  circumstances. (o)  And,  on 
the  same  principle,  where  property  is  held  for  behoof  of  a  religious 
society  or  other  similar  institution,  an  inquiry  may  take  place  into 
the  niles  and  practice  of  the  association,  which,  in  this  case,  con- 
stitute the  conditions  of  the  trust,  (jp).  There  are  not  wanting, 
however,  judicial  dixita  which  would  give  to  the  evidence  of  facts 
and  circumstances  a  somewhat  more  extended  application.  For 
example,  in  the  case  of  Chalmer8,(q)  Lord  FuUerton,  with  whom 

(/)  17  D.  1126.  Nov.  1888,  12  Sh.  42;  MiUer  y.  OUpkani^ 

(ffl)  Walker  y.  Buchanan,  Kennedy,  j-  Co,,  7  Mar.  1848,  5  D.  856. 
11  Dec.  1857,  20  D.  269.  (p)  See  Vavideon  y.  Aikman,  1805.  M. 

(n)  In  Morton  y.  Tewart,  2  T.  &  C.  Ch.  14,584, 1  Dow,  1,  2  Bligh,  529. 
Ga.  67,  Lord  J.  Knight  finice  admitted  (q)  Chalmert  y.  Chalmers,  13  June  1846 

parole  eyidence  to  explain   the  cause  of  7  D.  870.     See  also  Lindsay  y.  £armeaile, 

granting  and  the  weight  to  be  attached  to  19  Feb.  1861,  18  D.  726,  per  Lord  Cxin- 

a  letter  adduced  in  support  of  a  trust.  inghame  ;  and  Smolleti  y.  Bell,  1798     ]f 

(o)    Wood,  Small,  4^  Co.  y.  Spence,  14  12,854. 
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Lord  Jeffrey  concurred,  remarked : — "  It  is  Baid  the  facts  and  cir-  cBAPTKmiLvn. 
camstances  admitted  are  sufficient  to  prove  a  trust.  Now,  I  rather 
think  that  the  cases  do  bear  out  this, — that  admitted  facts  and  cir- 
cumstances may  supply  the  want  of  a  positive  declaration  of  trust ; 
but  then  these  facts  and  circumstances  must  constitute  real  evi- 
dence of  the  conduct  of  the  party  in  relation  to  the  matter,  not  to 
be  explained  in  any  other  way  than  as  an  admission  that  he  holds 

in  trust."(^) 

1643.  A  document  purporting  to  be  a  declaration  of  trust  will  Effect  of  Titu- 
not  be  received  in  evidence  if  it  is  vitiated  in  substantialibus.    Thus,  «iS'*IL1rf» 
where  a  party  infeft  on  an  ex  facte  absolute  disposition  in  1826  had  f^^***^  **' 
granted  a  missive,  binding  himself  to  reconvey  at  any  term  prior 

to  1846,  and  the  word  forty,  being  part  of  the  date  of  redemption, 
was  written  on  an  erasure,  the  Lord  Ordinary,  by  his  interlocutor, 
which  was  adhered  to,  found,  "thskt  the  said  document  does  not 
afford  a  valid  ground  of  action,  and  that  it  is  not  thereby  instructed 
that  the  pursuer  was  entitled  to  re-acquire  the  subjects  at  the  date 
of  the  present  action/'(«) 

1644.  In  the  case  of  a  declaration  of  trust  being  lost  or  fraudu-  Tenor  of  miw- 
lently  destroyed,  its  contents  may  be  proved  by  secondary  evidence ;  ^y^b^pJwS. 
and  it  does  not  seem  to  be  necessary  to  lead  a  proving  of  the  tenor. 

In  the  case  of  Kennoway  v.  Ain8lie,(t)  which  was  a  reduction  of  a 
conveyance  by  the  trustee  as  in  breach  of  trust,  it  was  alleged  that 
the  back-bond  had  been  delivered  to  the  trustee  for  a  temporary 
purpose,  and  retained  by  him.  A  proof  having  been  allowed,  their 
Lordships  held  *'  that  the  allegeance  was  not  of  a  trust  to  be  proved 
by  witnesses,  but  of  the  fraudulent  destroying  of  a  back-bond,  and 
that  this  is  a  fact  proveable  by  witnessee."  And  accordingly,  they 
"found  the  reasons  of  reduction  relevant  and  proved."  The  opinions 
of  the  judges  in  the  cases  of  Chcdmer8{u)  and  Walker(x)  may  be 
consulted  on  this  point  of  practice. 

1646.  A  trust  may,  of  course,  be  inferred  from  the  judicial  ad-  Judicial  ac- 
missions  of  the  defender  on  record,  subject  to  the  ordinary  rule  of  trnrt  equiviUent 
construction,  that  such  admissions  are  to  be  taken  with  the  quali-  Jj  b^k-bondT" 
fications  annexed  to  them.(y)    And  an  averment  of  trust  made  by 

(r)  Under  the  English  statate  (ante,  i  (a)  Kirkwood  v.  Patrick,  26  June  1847, 

1519)  it  appears  that  not  only  the  fact  of  0  D.  1868. 

the  trust,  hat  also  the  terms  of  it,  must  (0  Kennoway  v,  Ainslie,  1762,  M.  12,48S. 

be  supported  hy  evidence  nnder  signature ;  (ti)  Chalmert  v.  Chalmertf  7  D.  869. 

bnt  it  was  held  hy  Lord  Alvanley,  in  Fara-  (x)   Walker  v.  Buchanant  20  D.  269,  per 

<«r  T.  Hale,  8  Ves.  696,  that  the  terms  of  Lord  Deas. 

the  trust  might  he  collected  from  an  nn-  (y)  Adamton  v.  Adamson,  29  Jan.  1884, 

>igned  paper  soffidently  connected  with  12  8h.  869 ;  Taylor  v,  Crawford,  14  Nov. 

the  ligned  declaration.     See  Sugd.  "  Yen-  1888, 12  8h.  41,  per  Lord  President  Hope, 
dors  and  Forchasers,**  ch.  8,  }  2. 

f2 
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oHAPTKBXLTiy,  a  tHistee  for  his  own  interest,  will  be  available  to  other  claimants 
in  the  position  of  contradictors  to  him.(z)     We  have  already  seen 
that  admissions,  to  the  effect  that  an  absolute  disposition  was  in- 
tended to  constitute  a  security  for  advances,  will  enable  the  pursuer 
to  get  into  an  accounting,  but  will  not  entitle  him  to  obtain  a  de- 
cree of  declarator  of  trust,  (a)     The  same  principle  would  probably 
be  held  to  govern  the  construction  of  admissions  made  by  the  trus- 
tee on  a  reference  to  oath.  (6)     In  point  of  principle,  it  would  seem 
that  a  declaration  emitted  upon  deathbed  is  not  binding  upon  the 
trustee's  heir ;  and  it  was  so  held  in  a  case  which  occurred  prior  to 
the  date  of  the  Statute,  of  which  a  full  report  has  been  preserved,  (c) 
Trust  cannot  be        1546.  The  effect  of  bankruptcy,  in  excluding  evidence  subsequent 
of  blnkrupt^after  in  date  to  the  sequestration,  was  very  carefully  considered  in  the 
wqaestration.     ^^^  ^f  Metu  V.  Towers  /  (rf)  and  it  was  decided,  that  a  reference  to 
the  oath  of  the  bankrupt  in  causa  was  incompetent,  in  an  action 
directed  aganist  the  trustee  for  the  recovery  of  a  specific  subject, 
alleged  to  be  trust  property.     It  will  be  observed  that  the  present 
Bankruptcy  Act(e)  vests  in  the  trustee  the  whole  property  of  the 
debtor  as  at  the  date  of  the  sequestration,  subject,  in  the  case  of 
moveable  property,  "  to  such  preferable  securities  as  existed  at  the 
date  of  the  sequestration,  and  are  not  now  null  or  reducible ;''  while 
in  the  case  of  heritable  property,  his  right  is  limited  "  to  the  extent 
of  the  interest  in  the  estate  which  the  bankrupt  might  legally  con- 
vey or  the  creditors  attach."    This  clause  clearly  excludes  the  pos- 
sibility of  establishing  a  latent  trust  after  bankruptcy ;  and  it  has 
been  settled  by  the  case  of  Adam  v.  Maclachlan,  that  a  reference  to 
the  oath  of  the  bankrupt  is  incompetent  even  to  the  extent  of  con- 
stituting a  claim  in  bankruptcy. (/)     The  principle  of  this  decision 
would  equally  exclude  the  bankrupt's  written  declarations,  if  sub- 
sequent in  date  to  the  sequestration  ;  if  prior  in  date,  they  would, 
of  course,  be  admissible  in  proof  of  a  claim,  though  they  would  not 
confer  a  preference  in  bankruptcy. 

(«)  Lindsay  v.  Giles,  27  Feb.  1844,  6  D.         (d)  Mein  v.  Towers,  11  July  1829,  7  SK 

771.  902. 

(a)  Leekie  v.  Leekie,  17  D.  77 ;  Walker's         {e)  19  and  20  Vict.  c.  79,  J  102. 
case,  20  D.  269,  cited  above.  (/)  Adam  y.  Maclaehlan,  29  Jan.  1847,  9 

(6)  Forbes  v.  CuUoden,  1712,  M.  18,286.  D.  660,  overruling  Blair  v.  Balfour,  1745, 

(c)rafon  V.  Stirling,  1671,  M.  12,686;  M.  12,478.     See  also  Bankton,  4,  82,   5; 

and  Crawford  y.  BeU,  1687,  M.  12,691,  a  Ersk.  4,  2,  10;  Thornton  v.  Duncan,  10  J vdy 

case  of  verbal  declaration.    And  see  cases  1866,  17  D.  1081. 
as  to  alterations  executed  by  the  truster 
on  deathbed ;  supra,  chapter  9. 
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OBAFTIB  XLTII. 
SECTION  III. 

EVIDENCE  IN  QUESTIONS  WITH  THIRD  PARTIES. 

1647.  Notwithstanding  the  doubts  expressed  by  Mr  Dickson  (g)  Evidence  in 
and  Mr  Forsyth,(/A)  on  the  authority  of  a  dictum  of  Lord  Gillies,(0  Srtrusteror^ 
we  must  hold  it  to  be  settled  law,  that  the  Act  1696,  cap.  25,  does  *'«»*<«• 

not  apply  where  a  latent  trust  is  sought  to  be  proved  by  a  person 
who  was  not  a  party  to  its  constitution,  but  who  has  an  interest  in 
proving  its  existence  in  order  to  make  good  his  claim  against  the 
traster  or  the  trustee. 

1648.  The  case  of  Elibanh  v.  HamilionATc)  in  which  the  doctrine  Ei%bank  ▼. 
here  stated  was  laid  down,  has  been  supposed  to  be  founded  to  some 
extent  upon  allegations  of  fraud ;  but  we  do  not  find  that  those  con- 
siderations materially  aflPected  the  decision  of  the  Court.   Lord  AUo- 

way  is  reported  as  having  said,  "  I  do  not  think  that  the  Act  1696 
can  at  all  apply  as  to  the  mode  of  proving  the  alleged  trust.  If  the 
question  was  between  Mr  Hamilton  and  his  brother  [the  truster  and 
trustee]  it  would  apply,  but  not  here  ;  and  I  think  the  pursuer  is 
entitled  to  a  proof  of  his  averments  prout  de  Jure"  Lord  Glenlee 
said, — "As  to  the  mode  of  establishing  the  alleged  trust  in  the 
person  of  his  brother,  I  am  satisfied  that  it  is  only  in  questions  be- 
tween the  truster  and  trustee  that  the  Act  1696  applies."  Lord 
Pitmilly  concurred  ;  and  the  Lord  Justice-Clerk  Boyle  observed, — 
"As  to  the  Act  1696,  I  am  quite  satisfied  that  it  does  not  apply 
here,  and  does  not  restrict  parties  to  the  mode  of  proof  there  speci- 
fied, as  this  is  not  a  declarator  of  trust  by  the  truster  against  the 
trustee."  (l) 

1549.  In  the  case  of  Scott  v.  Miller, (m)  Lord  President  Hope  Dicta  m  Scou' 
observed, — "If  any  third  party  has  an  interest  to  prove  the  exist-  ^'  *  ' 
ence  of  a  trust,  notwithstanding  an  ex  facte  ownership,  the  Statute 
does  not  apply  to  him.  It  does  not  constrain  him  to  prove  trust 
only  by  adducing  a  writ  which  he  had  not  originally  any  means  of 
taking  at  the  constitution  of  the  trust,  or  by  means  of  the  oath  of 
a  party  whom  he  had  never  trusted.  A  third  party,  whose  inter- 
est it  is  to  unveil  the  true  character  of  a  simulate  transaction,  and 
to  prove  the  existence  of  a  trust,  notwithstanding  an  appearance  of 
ownership,  has  a  right  to  establish  this  prout  de  jure"{n)    This 

{g)  Dickfion  on  EYidence,  }  679.  (/)  6  Sh.  72. 

(A)  Foreyth  on  Trusts,  p.  62.  (w)  Scott  v.  MUler,  16  Nov.  1882,  11  Sh. 

(i)  Seott  V.  MiUer,  infra,  21. 
(k)  EUbank  y.  HamilUm,  16  Nov.  1827,  (n)  1]  Sh.  26. 

6  Sb.  69. 
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cHAPTBBXLTii.reasoniDg  appears  to  us  to  be  conclusive;  and  although  it  is  true 
that  Lord  Gillies  dissented  from  the  President's  opinion,  in  a  pas- 
sage which  is  quoted  with  approbation  by  Mr  Forsyth,  it  does  not 
appear  that  the  rule  of  the  Statute  ever  has  been  applied  to  cases 
of  the  class  under  consideration. 
MicUOeum  ▼.  1660.  Accordingly,  where  a  party  was  sued  by  an  assignee  in 

WMy^'ein  *"^®^  upon  a  bill  which  the  respondent  alleged  that  he  had  already 
paid  to  the  cedent,  the  Court  were  unanimously  of  opinion  that  the 
fiduciary  character  of  the  assignation  might  be  established  by  a 
proof  at  large,  for  the  purpose  of  fixing  the  defence  of  payment  on 
the  assignee.    Lord  Justice-Clerk  Inglis  observed, — "  I  am  of  opin- 
ion that  the  party  here  is  not  at  all  limited  by  the  provisions  of  the 
Act  1696,  because  this  is  not  a  question  between  a  truster  or  one 
in  his  right,  and  a  trustee  or  one  in  his  right ;  but  between  an  al- 
leged trustee  and  a  third  party,  who  was  a  debtor  of  the  truster, 
and  has  been  discharged  by  the  truster.     The  Statute  does  not  ap- 
ply to  this  case  in  its  terms,  nor  has  it  ever  been  extended  to  such 
a  case  by  any  decision  of  this  Court."  (o)     In  a  recent  case  parole 
evidence  was  held  admissible,  in  an  action  at  the  instance  of  the 
trustee  on  the  grantor's  sequestrated  estate,  to  prove  that  an  ex/cicie 
absolute  conveyance  of  certain  heritable  subjects  to  a  confident  per- 
son was  a  latent  trust  for  behoof  of  the  bankrupt,  and  to  exclude 
the  diligence  of  his  creditors,  (p) 
Parole  evidence         1661.  It  was  decided  in  the  case  of  Murdoch  v.  Wylie,{q)  that 
reii>f!^^°*  °^      parole  evidence  is  admissible  to  prove  a  trust  in  an  action  by  a 
trustee  seeking  relief  against  his  constituent.     The  decision  is  in 
accordance  with  the  terms  of  the  Statute,  which  only  applies  to 
cases  where  the  trustee  is  the  party  "against  whom,  or  his  heirs  or 
assignees,  the  declarator  shall  be  intented." 

(o)  MiddUton  v.  RtUhergUn,  8  Feb.  1861,  proprietor  to  vindicate  his  right  to  the  pro- 

28  D.  526;  see  628.     The  distinction  is  perty;  DougUu  v.  DalrympU,  1770,  2  Pat. 

further  iUustrated  by  the  decisions  in  re-  187. 

lation  to  latent  trusts  for  electoral  purposes,  (p)  Wink  {Speirs  Tr.)  y.  Speirt,  8  Dec. 

where  parole  evidence  was  held  to  be  com-  1867,  6  Macph.  77 

petent  to  prove  an  objection  to  a  claim  {q)  Murdoch  v.  WyUej  8  March  1882,  10 

{Ferries  Y.  Morehead,  1790,  M.  8772),  but  Sh.  446. 
not  in  an  action  at  the  instance  of  the  true 
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CHAPTER  XLVIII. 

OF  RESULTING  TRUSTS  UNDER  WILLS  AND 

DISPOSITIONS. 


L  Lap&ed  Sueeeuion. 

II.  RemUmg  InteruU    under    Charitable 
TnaU, 


III.  ReeuUing  Interests  tmder  ex  facie  ab- 
solute C<mveyanees. 


1562.  An  interest  is  said  to  result  to  the  truster  or  his  heirs,  iu  Resniting  tmsu 
relation  to  estate  which  is  vested  in  trustees  under  a  settlement  from  ooDAtmc- 
which  does  not  contain  any  effectual  disposition  of  the  beneficial  **^®* 
interest.    Such  resulting  interests  or  resulting  trusts  may  be  con- 
sidered as  arising  either  by  operation  of  law,  or  by  implication  from 

the  act  of  the  truster  himself,  who,  in  disposing  of  the  legal  estate 
to  trustees,  is  understood  to  reserve  the  beneficial  interest  to  him- 
self, if  he  does  not  otherwise  dispose  of  it. 

1563.  A  convenient  division  of  resulting  trusts  is  that  suggest-  Divwion  of  re- 
ed  by  the  nature  of  the  instrument  under  which  the  right  arises. 

Upon  this  principle  of  division  we  may  distinguish,  firat^  resulting 
trusts  of  lapsed  interests  under  wills  and  testamentary  dispositions ; 
secondly,  resulting  interests  under  charitable  trusts;  and  thirdly, 
resulting  trusts  arising  upon  securities  taken  in  the  name  of  heirs 
or  confidential  persons,  with  the  intention  of  reserving  the  benefi- 
cial interest,  (a) 

The  subject  of  the  third  sub-division  of  the  chapter  has  been 
partly  anticipated,  in  treating  of  the  proof  of  trust  under  the  Sta- 
tute ;  but,  in  order  to  a  complete  view  of  the  law  of  resulting  trusts, 
it  is  necessary  to  examine  the  authorities  in  their  relations  to  the 
doctrine  under  consideration. 


(a)  To  both  clajsees  of  trusts  the  term 
"Resulting  Trust"  has  been  held  appli- 
cable by  anthorities  of  the  greatest  emi- 
nence in  Scotland.  For  example,  in 
M'lAish't  Tr.  y.  M'Leish,  Lord  Moncrei£f 
said: — "If  the  nature  of  the  trust  pur- 
pceos  and  the  state  of  the  property  be  such 
that  any  part  of  the  trust-funds  stands 
legally  undisposed  of,  there  may  then  be 
a  resultinff  trust  in  the  trustees  for  the 
heii»^.law  to  that  extent;"   8  D.  924. 


8ee  also  AUanv.  Glasgow's  Trs,,  4  D.  509 ; 
Boyle  y.  Earl  of  Glasgow's  Trs.,  20  D.  943, 
per  Lord  Golonsay.  In  Lauder  y.  Orr,  where 
tbe  question  related  to  the  right  to  a  divi- 
dend upon  shares  alleged  to  haye  been 
purchased  by  the  defenders,  but  which 
were  entered  in  the  register  in  the  pur- 
suer's name;  the  same  judge  obsenred,  that 
the  pursuer  "  haying  receiyed  from  them 
the  price,  cannot  withhold  from  them  the 
shares,  or  the  resulting  ben^sT  16  D.  677. 
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BECTIOK   I. 


LAPSED    SUCCESSION. 


Lapeed  succes- 
8ion  results  to 
the  heir-«t-law 
or  personal  re- 
presentatives. 


Accessions  fol- 
low the  prin- 
cipal estate. 


1664.  I.  In  what  way  a  lapse  or  failure  to  dispose  may 
ARISE. — Where,  in  a  trust-disposition,  or  other  testamentary  instru- 
ment, it  is  apparent  from  the  form  of  the  conveyance,  or  from  the 
nature  of  the  purposes  expressly  or  impliedly  declared  in  it,  that  the 
disponee  was  intended  to  take  only  the  legal  estate,  the  beneficial 
interest,  or  so  much  of  it  as  remains  undisposed  of,  will  result,  in  the 
case  of  heritable  estate,  to  the  trustee  and  his  heirs ;  and,  in  the  case  of 
personalty,  to  his  personal  representatives.  (6)  A  familiar  example 
of  the  principle  is  the  case  of  a  will  in  favour  of  an  individual,  not 
containing  a  destination  to  heirs ;  in  which  case,  if  the  beneficiary 
predecease  the  testator,  a  resulting  trust  arises  for  the  benefit  of  the 
testator's  legal  representative. 

1565.  As  a  general  rule,  the  interest  of  money,  and  the  profits 
and  accessions  accruing  to  the  trust-estate,  are  subject  to  the  same 
trusts  as  the  principal  fund;  and  therefore,  where  a  policy  of  insur- 
ance was  assigned  to  creditors,  with  the  view  of  providing  a  fund 
for  the  extinction  of  a  debt  due  by  the  assured  equal  to  the  sum  in 
the  policy, — on  the  death  of  the  assured,  it  was  held  that  certain 
bonuses,  which  had  accraed  on  the  policy,  amounting  to  the  sum 
of  £1100,  resulted  to  the  trusters  executors. (c)  As  a  trustee  is 
bound  to  know  the  nature  of  the  title  on  which  he  possesses,  and 
to  preserve  the  rents  for  the  use  of  the  beneficiaries,  he  can  have 
no  claim  to  the  character  of  a  bona  fide  possessor,  and  must  account 
for  fruges  percepUs  et  consumptcBy  as  well  as  for  rents  uplifted  or  re- 
duced into  possession,  (ci) 


(b)  The  reversionary  interest  of  a  set- 
tlor constituting  a  trust  by  deed  inter  vivo9, 
stands  on  the  footing  of  his  original  titles; 
it  is  adjudgeable  by  his  creditors,  and  is 
capable  of  being  made  the  subject  of  dis- 
position ;  Campbell  v.  Edderline'a  Creditor^ 
1801,  M.  "Adjudication,"  App.  No.  11; 
1  Bell's  Com.,  6th  ed.  86;  Pr.  {  1996. 
The  following  statements  of  the  rights  of 
posterior  creditors  claiming  the  reversion, 
is  taken  from  page  86  of  the  Ist  Vol.  of 
the  Commentaries : — "  1.  If  the  trust  is 
such  as  to  leave  no  fee  in  the  trustor,  his 
subsequent  creditors  will  have  no  share  in 
the  trust-estate.  2.  Where  a  trust  is 
created  for  payment  of  prior  debts,  and  the 
conveyance  of  the  residue  to  certain  per- 
sons, in  such  shares  as  the  truster  shall 
appoint,  it  is  held  that  subjjequent  credi- 


tors may  be  introduced  by  a  supplementary 
trust-deed,  or  that  the  trustees  making 
advances  to  the  truster  have  right  to  with* 
hold  the  estate  till  indemnified.  And  so,  3. 
A  trust  created  for  the  purpose  of  paying 
off  debts,  and  raising  money  for  certain 
purposes,  was  held  to  leave  in  the  truster 
so  much  of  his  original  estate  as  to  autho- 
rise the  trustees  to  take  credit  in  account- 
ing for  having,  in  the  course  of  their  ad- 
ministration, paid  a  creditor  holding  cer- 
tain bills  due  by  the  truster." 

(o)  Marquis  of  Queensbeny  v.  Scottish 
Union  Ins,  Co.,  1  D.  1208;  ShandY.BUukie, 
21  D.  878. 

{d)  Whyte  V.  Bal1<mtyne,  20  Jan.  1826, 
3  Sh.  451,  N.  E.  315 ;  York  Buildinga  Co. 
V.  Mackenzie.,  3  Pat.  378,  679. 
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1556.  With  the  view  of  providing  against  the  occurrence  of  a  chap.  utih. 
case  of  partial  intestacy,  substitutions  to  the  heirs  of  legatees  and  j^     aroided 
disponees,  or  to  the  testator's  own  heirs,  are  usually  introduced  into  ?>y  oondiUon*! 

»  ./  institutioo  of 

testamentary  destinations.  Such  substitutions  ought  to  be  intro-  hein. 
duced  even  into  residuary  destinations,  where  a  trust  of  length- 
ened duration  is  contemplated.  It  may  happen  that  a  residuary 
legatee  or  heir  of  provision  has  no  heirs ;  in  this  case,  also,  the  pro- 
perty will  fall  as  lapsed  succession  to  the  heirs  of  the  testator. 
The  Crown's  interest,  as  ultimvs  hceres  of  a  beneficiary,  is  excluded 
by  a  destination  over  to  the  testator's  own  lawful  heirs  ;(e)  which 
^ill  give  a  claim  to  heirs  existing  at  the  time  of  his  death,  or  their 
lawful  representatives.  (/) 

1557.  A  resulting  interest  may  also  arise  through  the  operation  BesuUing  truste 
of  the  47th  and  48th  sections  of  the  Act  11  and  12  Vict.,  cap.  36,  Amendment" 
where  a  party  is  seised  of  heritable  property,  upon  trust  to  secure  ^^ 

a  Uferent  or  other  limited  interest  to  a  party  of  full  age  bom  after 
the  date  of  the  settlement.  In  this  case  the  fee-simple  estate  re- 
sults to  the  party  in  possession  of  the  usufructuary  interest,  and 
the  ulterior  destinations  are  void.  Again,  the  beneficial  interest  Besuitmg  in- 
may  be  said  to  result  when  a  settlement  is  set  aside  on  grounds  whoa  disp«iee'i 
extrinsic  to  the  deed ;  for  the  disponee  is  bound,  if  he  enters  into  *^*^®  "d«ced. 
possession,  to  account  for  the  proceeds  to  the  settlor's  heirs.  The 
grantee  under  a  will  or  settlement  will  not  be  permitted  to  retain 
the  beneficial  interest,  where  the  setlement,  or  any  ratification  of 
it  which  he  may  have  obtained  from  the  heiT,{g)  is  vitiated  by 
fraud  or  essential  error.  In  the  ordinary  case,  fraud  operates  by 
sweeping  away  the  deed  altogether,  thereby  leaving  the  estate  to 
be  taken  up  by  the  heir  ab  intestato.  But  there  is  authority  for 
holding,  that  where  the  fraud  has  relation  to  the  interest  of  an  in- 
dividual beneficiary  (e.y.,  if  a  person,  without  the  authority  of  the  tes- 
tator, should  insert  his  own  name,  or  the  name  of  another  person, 
in  a  destination),  the  person  whose  interests  are  prejudiced  by  the 
fraud  may  demand  a  conveyance  in  restitution.  (A) 

1658.  Where  the  granter  of  a  deed  has  himself  contemplated  a  Meet  of  fraud 
fraud  upon  the  law,  it  would  seem  the  disposition  or  security  will  oFthe*heiJl"™ 


(0  Henderton  ▼.  Dougall,  12  Feb.  1841, 
3  D.  548. 

(f)  Maxwell  v.  WyUe,  26  May  1887,  16 
8h.  1006. 

is)  Murray  v.  Murray,  21  Jan.  1826,  4 
Sh.  374,  N.E.  877 ;  Leiper  v.  Cochrane,  9 
July  1822, 1  Sh.  562,  N.  E.  606 ;  Fraser  v. 
Fr<u^,  7  Nov.  1834,  13  Sh.  708 ;  Exven  v. 
Maff9.  of  Mmtrote,  17  Nov.  1830,  4  W.  & 


S.  346,  reversing  6  Sh.  479 ;  but  see  Kyle 
V.  Allan,  23  Feb.  1832,  11  Sh.  87. 

(A)  Ferguson  v.  Munro,  6  March  1823, 
1  Sh.  Ap.  Ca.  394;  Chalmers  v.  Taylor, 
1C99,  M.  15,930 ;  Sinclair  v.  Maxwell,  1708, 
M.  16,186  ;  and  see  Buchanan  v.  Paterson, 
1704,  M.  15,932;  Scott  v.  WiUon,  15  July 
1825,  3  Mur.  523. 
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CHAP.  xLYiu.  be  absolate,  aiileas  the  grantee  voluntarily  admit  the  trust. (t)  In 
Craig  v.  Jack  (k)  the  question  was  raised,  whether  a  grantee  under 
a  disposition  reducible  ex  capite  lecti  was  entitled  to  hold  the  estate 
in  security,  until  he  should  be  relieved  of  advances  made  by  him  to 
the  granter.  It  would  seem  that,  in  such  a  case,  the  Court  would 
at  all  events  sist  procedure  in  the  action  of  reduction,  to  allow  time 
for  the  institution  of  proceedings  for  constituting  the  debt  against 
the  testamentary  estate.  (/) 
L^M  ramiHiiig  1659.  Au  intention  to  exclude  the  grantee  of  a  settlement  from 
dispose  of  the  the  beneficial  interest,  may,  on  the  one  hand,  be  deduced  from  the 
tere^t.^  ^'  oxpress  terms  of  the  deed ;  as  where  there  is  a  testamentary  dispo- 
sition in  trust  to  certain  persons,  for  purposes  to  be  afterwards  de- 
clared, and  the  truster  dies  without  executing  any  deed  of  declara- 
tion ;  (w)  or  upon  trust  for  purposes  which  are  either  set  aside  by 
the  Court  as  inextricable  (n)  or  unlawful,(o)  or  which  do  not  ex- 
haust the  estate,(^)  or  upon  trust  to  distribute  estate  according  to 
a  certain  discretion  to  be  exercised  by  a  trustee,  who  dies  without 
having  distributed  the  estate ;  (g)  or  upon  trust  for  purposes  which 
lapse  by  the  failure  of  the  beneficiary,  (r)  or  in  consequence  of  his 
being  excluded  by  the  law  of  approbate  and  reprobate.  («)  On  the 
other  hand,  although  the  whole  interest  in  property  conveyed  by 
deed(^)  or  bequest  (t«)  has  not  been  impressed  with  the  character 
of  a  trust  in  so  many  words,  yet  if  a  trust  is  declared  of  any  part  of 
the  subject  of  conveyance,  and  nothing  is  said  as  to  the  residue, 
the  creation  of  the  partial  trust  being  manifestly  the  object  of  the 
conveyance,  the  beneficial  interest  which  the  truster  has  left  un- 
appropriated, will  result  to  himself  or  his  representatives. 

(i)  Bruce  v.  Orant,  27  Feb.  1839,  1  D.  1866,  19  D.  71 ;  affinned  24  March  1866, 

683 ;  Thomson  ▼.  Dove,  16  Feb.  1811,  F.C.  8  Macpb.  H.  L.  69. 

(*)  Craig  v.  Jack,  21  May  1857,  19  D.  (r)  TorHe  v.  MuneUy  81  May  1882,  10 

747.  Sh.  69r;  Natmyth  v.  Hare,  17  Feb.  1819, 

{I)  See  opinion  in  Oraig  v.  Jack,  supra.  F.C. ;  Lord  v.  Colvm,  (2d  case)  16  July 

(TO)  Sinclair  v.  Trail,  27  Feb.  1840,  2  D.  1866,  3  Macph.  1088. 

694;  but  see  AUton  v.  MarthaU,  2  July  (a)  Niebet't  Tra,  v.  Nisbet,  6  Deo.  1861, 

1883,  11  Sb.  868 ;  Irvine  v.  Bannerman,  20  14  D.  146.   See  Peat  v.  Peat,  14  Feb.  1889, 

June  1844,  6  D.  1173.  1  D.  608 ;  Leny  v.  Leny,  28  June  1860,  22 

(n)  Bell's  Pr.  i  1884 ;  Maeon  y.  Skinner,  D.  1272. 

6  March  1844,  16  Jur.  422,  and  sequel  of  (t)  Finnic  y.  Commre,  of  Treasury,  80 

M'Nairs  case  as  there  stated.  Noy.   1836,   16  Sh.   166  ;    Henderson   y. 

(o)  PurseU  v.  Elder,  24  March  1866,  8  M*Culloch,  12  June  1839, 1  D.  927;  HamU- 

Macph.  H.  L.  69,  4  Macq.  992;  Lord  y.  ton  y.  Gordon,  1724,  M.  6688;  Blackwood 

Colvin,  7  Dec.  1860,  23  D.  Ill ;  Keith's  y.  Dykes,  11  Sh.  448. 

Trs,  y.  Keith,  17  July  1857,  19  D.  1040.  («)  Soutar  y.  M'Grugar,  22  Jan.  1801. 

(p)  Macfarlanc  y.  Cranstoun,  13  Dec.  F.C;  Ramsay  y.  Andersen,  26  Feb.  1836, 

1823,  2  Sh.  678 ;   Wylie  y.  Knohin,  29  L.  14  Sh-  670 ;  Miller  y.  Black's  Trs.,  14  July 

J.  Ch.  841 ;  and  on  appeal,  81  L.  J.  402.  1837,  2  S.  &  M'L.  866 ;  M*Leish*s  TVs.  y. 

{q)  Dundas  y.  Dundas,  27  Jan.   1837,  M^Leish,  26  May  1841,  8  D.  914. 
15  Sh.   427;   PurseU  r.  Elder,  26   Nov. 
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1660.    II.    What  words  ^IVB   a   beneficial    INTKKKST   to   the    ohaf.  xthli. 


GRANTEE. — It  IB  necessary,  in  considering  this  branch  of  our  subject,  Distinction  be- 
to  distinguish  the  cases  of  trust-settlements  in  which  the  purposes  *^**"  ^"^2! 
are  wholly  or  partially  undeclared,  and  ex  facie  absolute  dispositions  cUred.  and  ex 
burdened  with  legacies.    In  the  former  case,  the  undisposed  residue  m^eyvux, 
of  the  estate  results  to  the  grantor's  heirs ;  in  the  latter,  the  infer- 
ence arises  that  the  residue  is  given  to  the  disponee  beneficially, 
and,  indeed,  he  is  entitled  to  it  by  the  operation  of  the  Statute 
1696,  cap.  25,  independently  of  the  apparent  intention.    Under  the 
usual  style  of  a  Scotch  trust-deed,  by  which  the  act  of  disposition 
is  qualified  by  the  restrictiye  words  "  for  ends,  uses,  and  purposes," 
the  trustees  are  efieetually  precluded  from  laying  claim  to  any 
beneficial  interest,  whether  residuary,  lapsed,  or  undisposed  of; 
insomuch  that,  under  the  former  law,  trust  disponees,  who  were 
also  executors,  were  held  to  have  no  claim  to  a  share  of  the  undis- 
posed-of  executry  imder  the  Act  1617,  cap.  14.  (x)    And  even  where 
a  sum  of  money  is  declared  to  be  "  payable  to  the  trustees,"  the 
presumption  is  that  they  are  to  receive  it  in  their  fiduciary  capa- 
city ;  for  a  legacy  to  trustees,  or  allowance  to  them  for  time  and 
trouble,  can  only  be  constituted  by  proper  words  of  donation  or 
bequest,  (y) 

1561.  In  the  construction  of  wills  drawn  by  non-professional  DUtinction  be- 

X    j*i«»       ^J.      '  X'  •  J    •        J    A  •    •         tween  partial 

persons,  great  diniculty  is  sometimes  expenenced  m  determining  ud  total  trust. 
whether  the  estate  given  to  the  grantee  is  intended  to  be  beneficial, 
or  merely  in  trust.  The  use  of  the  words  "trust"  and  "confidence" 
are  not  necessarily  incompatible  with  the  supposition  of  a  residuary 
interest  in  the  person  of  the  grantee,  and  cases  may  arise  in  which 
the  meaning  of  those  words  would  be  satisfied  according  to  the  appa- 
rent intention,  by  holding  them  to  apply  to  the  directions  as  to  the 
payment  of  debts  and  legacies,  (a) 

1662.  Words  of  exheredation  will  not  have  the  effect  of  exclud-  Heir-at-Uw 
ing  the  heir  in  heritage  from  a  resulting  interest,  and  that  for  two  SJId^  by  d^- 
reasons ;  first,  because  the  heir  is  a  favoured  person  in  the  eye  of  |jjjj^^^'°* 
the  law ;  and  secondly,  because,  failing  the  heir,  there  is  no  other 


(z)  Finme  v.  Commrs.  of  Treasury,  80 
No?.  1S86,  15  Sh.  166. 

(y)  MilUr  V.  Block's  Tn.,  14  July  1887, 
2  S.  &  M'L.  888,  per  Lord  Brougham. 

(a)  Hamilton  y.  Gordon,  1724,  M.  6688. 
In  England  it  has  also  been  held  that  the 
aatoral  construction  of  the  words  *'  tmst " 
and  '*  trustee  **  may  be  negatived  by  the 
context  or  the  scope  of  the  instrument; 
Lewin  on  Trusts,  6th  ed.,  p.  110.  Thus, 
where  a  father  settled  his  estates  upon  his 


son  upon  the  trusts  thereinafter  mentioned, 
whereby  certain  interests  were  given  to  his 
wife,  a  daughter,  and  a  niece,  but  no  trust 
was  declared  of  the  surplus,  it  was  held 
that  the  surplus  did  not  result,  but  be- 
longed to  the  son ;  Cook  y.  Hutehinion,  1 
Keen,  42 ;  and  a  similar  decision  was  pro- 
nounced in  a  case  where  two  estates  were 
given  to  a  nephew,  and  a  trust  only  de- 
clared as  to  one  of  them  ;  Uughes  v.  Evans, 
13  Sim.  496. 
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CHAP.  xLYiii.  person  to  whom  the  lapsed  interest  can  devolve.  A  truster,  who 
wishes  in  any  event  to  exclude  his  legal  representatives  from  the 
succession,  can  only  accomplish  this  object  by  declaring  a  testa- 
mentary intention  in  favour  of  some  other  beneficiary;  he  cannot 
disinherit  by  a  mere  negation.  (6)  Accordingly,  where  a  truster, 
after  expressly  excluding  his  heir-at-law  from  the  succession  to 
his  unentailed  estates,  conveyed  his  whole  estate,  heritable  and 
moveable,  to  trustees,  upon  trust  for  payment  of  certain  provisions 
to  his  younger  children,  under  reservation  of  a  power,  which  was 
never  exercised,  to  dispose  of  the  residue, — the  heir-at-law  was 
found  to  be  entitled  to  the  estate,  subject  to  the  burden  of  the  pro- 
visions.(c)  And  where  an  estate  was  destined  to  the  issue  of  the 
heir-at-law,  failing  certain  other  parties  instituted  in  the  first  order, 
who  all  predeceased  the  settlor  without  issue,  the  Court  were  clearly 
of  opinion  that  the  heir  was  entitled  to  the  succession,  disregarding 
a  clause  of  express  exclusion.  He  was  accordingly  allowed  to  enter 
into  possession  of  the  rents,  upon  caution  to  repeat  in  the  event  of 
issue  being  born.(c?) 
How  an  inten-  1663.  The  questiou,  what  words  are  sufficient  to  give  the  grantee 

inferJS'togive  ^  beneficial  interest,  is  discussed  with  much  anxiety  by  English 
Wfidar  *  jurists ;  such  questions  being  more  frequently  presented  for  decision 
terest.  in  the  Court  of  Chancery  than  with  us,  in  consequence  apparently 

of  a  greater  laxity  in  the  styles  of  disposition  in  English  testa- 
mentary instruments.  As  the  principles  of  construction  deducible 
from  the  Chancery  decisions  are  tolerably  free  from  the  disturbing 
influence  of  technical  rules,  they  will  probably  be  found  to  be  not 
inapplicable  to  similar  cases  occurring  in  Scotland,  as  they  are  ob- 
viously calculated  to  aid  the  discovery  of  the  testator's  intention. 
On  this  ground,  we  have  introduced  into  the  text  a  condensed  state- 
ment of  their  import. 
Intention  to  1664.  (1)  Expressions  of  affection  or  regard  are  evidence  of  an 

from  expr^tons  intention  to  benefit ;  and  the  weight  to  be  attached  to  such  expres- 
of  affection.  gions  is  for  the  consideration  of  the  Court.  The  relationship  of  the 
parties  is  also  an  element  of  evidence.  For  example,  where  a  tes- 
tator, having  given  £5  to  his  brother  (who  was  his  heir-at-law),  made 
and  constituted  his  "  dearly  beloved  wife"  sole  executrix  and  heiress 
of  all  his  lands  and  real  and  personal  estate,  to  sell  and  dispose 
thereof  at  pleasure,  the  conveyance  was  held  to  be  absolute.     Lord 

(6)  Blackwood  v.  Dykea,  26  Feb.  1888,  Juno  1888,  11  Sh.  699;  ibid.  p.  443.     As 

11  Sh.  448;   Stoddart  v.  Thomson^  1784,  to  whether  a  cUuBe  of  exclusion  iB  effectual 

Elch.  "  Succession,"  No.  1.  to  prevent  the  heir  succeeding  in  his  order 

(c)  Sinclair  v.  Traill,  27  Feb.  1840, 2  D.  on  the  failure  of  heirs  first  named  in  tho 

694.  settlement,  see  Ayton  v.  Alisoh'a  Crt.,  1742, 

(rf)  Blackwood  v.  Bl<ickwood't   Trs.,  11  M.  14,935. 
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Chancellor  King  observed,  that  in  using  the  language  of  tenderness,  chap.  xtTin. 
the  testator  must  have  intended  something  beneficial,  and  not  what 
would  be  a  trouble  only ;  and  the  argument  was  stronger  when  the 
heir  had  a  legacy,  (e)     But  neither  of  these  circumstances  alone  is 
sufficient  to  impart  a  beneficial  character  to  the  devise. (/) 

1666.  (2)  The  mere  description  of  the  devisee  in  the  character  Rehtumship. 
of  a  relation,  as  "  My  cousin,''  "  My  brother,"  is  insufficient  to  ex- 
clude the  heirs  resulting  interest. (g^)     But  where  a  testator,  after 
paying  pecuniary  legacies  to  three  of  his  nine  children,  and  stating 

why  he  did  not  provide  for  three  others,  appointed  his  three  remain- 
ing children  to  be  executors,  and  certain  strangers  to  be  trustees, 
and  the  wiU  contained  no  gift  of  residue,  it  was  held  that  these 
executors  took  beneficially. (A)  And  where  estate  was  conveyed  to 
a  devisee  in  trust  for  purposes  which  did  not  exhaust  the  residue, 
an  express  disinherison  of  the  heir,  taken  in  connection  with  the 
testator's  description  of  the  devisee  as  his  ''  most  dutiful  and  respect- 
ful nephew,"  was  beld  equivalent  to  a  residuary  destination  in  favour 
of  the  latter,  (i) 

1666.  (3)  A  devise  of  property  "  subject  to"  or  "  chargeable  with"  whew  the  tn»t 
debts  and  legacies,  is  a  beneficial  conveyance  of  the  residue,  as  was  burden  on  a 
found  by  the  concurrent  decisions  of  the  Courts  of  Chancery  and  thT^csWw  be- 
King^s  Bench  in  Kirig  v.  Deni8on,(k)     And  where  a  testator  gave  ^fa^nw**** 
all  bis  real  and  personal  estate  to  his  wife,  *^  upon  trust"  that  she, 
a/  the  time  of  her  decease,  should  cause  to  be  paid  to  certain  persons, 
should  they  survive  her,  certain  specified  legacies,  Vice-Chancellor 
Stuart  decided  that  the  undisposed-of  interest  belonged  to  the  wife, 
as  the  will,  he  thought,  made  her  "  a  trustee  of  that  portion  of  the 
property  only  which  is  given  to  the  legatees  other  than  herself."  (?) 
(4)  In  the  case  of  a  disposition  of  an  estate  subject  to  a  charge, 
if  the  charge  eventually  fails  from  any  cause,  there  is  no  lapse,  but 
the  devisee  takes  the  entire  estate,  (rn) 

1667.  Reverting  to  native  sources  of  authority, — if  the  terms  of  Dispowtion  of 

1  X         •         1-       •         T      X  •  •  •        henta^re  under 

a  conveyance  are  such  as  to  give  by  implication  a  reversionary  m-  burden  of  lega- 
cies leaves  the 

(0  Rogers  v.  Rogers,  8  P.  W.  193.  647.    A  gift  "  to  the  persons  hereinafter  |^"^fi^\ire" 

(/)   Wyeh  V.  Paekinffton,  decided  by  the  appointed  my  executors,"  in  equal  shares,  disponce. 

House  of  Lords,  8  Br.  Par.  Ca.  (Toml.  ed.)  was  held  beneficial  in  Hotare  v.  Osborne,  S3 

44,  where  the  expression  was,  "  My  dear  L.  J.  Ch.  686. 

wife :  "  RandaU  v.  Bookey,  2  Vem.  426,  (t)  Hughes  v.  Evans,  18  Sim.  496. 

and  Hughes  y.  Evans,  18  Sim.  604,  where  (k)  1  V.  &  B.  261. 

a  legacy  to  the  heir  was  held  insuflScient         (I)  WUUama  v.  Roberts,  27  L.  J.  Gh.  Ca. 

to  rebut  the  presumption  for  a  resulting  177;  Woody.  Cox,  6  L.  J.  Ch.  866. 

trust.  (m)  Cooke  v.  The  Stationers'  Co.,  8  M.  & 

ijf)  1  Jarman  on  Wills,  8d  ed.  684 ;  King  K.  264,  where  the  distinction  between  the 

▼.  Demson,  1  V.  &  B.  276,  per  Lord  Eldon.  failure  of  a  charge  upon  and  an  exception 

(A)  Harrison  v.  Harrvton,  38  L.  J.  Ch.  from  a  devise  is  stated  by  Sir  J.  Leach. 
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CHAP.  xLviii.  terest  in  the  heritable  estate  to  a  dispouee,  it  seems  that  he  will 
also,  as  a  favoured  beneficiary,  be  entitled  to  the  benefit  of  any 
lapsed  legacy  charged  upon  it.(n)  In  the  cases  that  have  occurred 
relative  to  the  vesting  of  legacies  charged  on  heritage,  the  compe- 
tition has  generally  been  betwixt  the  disponee  and  some  party  claim- 
ing the  legacy  as  conditional  institute,(o)  which  is  sufficient  to  show 
that  the  next  of  kin  have  never  been  supposed  to  have  any  claim ; 
and  though  the  disponee  in  some  of  the  cases  referred  to  might  have 
claimed  the  lapsed  legacies  in  the  character  of  heir-at-law,  it  does 
not  appear  that  in  any  of  them  a  claim  was  actually  made  upon 
this  footing.  On  principle,  it  is  clear  that  the  disponee,  and  not 
the  heir,  ought  to  have  the  benefit  of  the  lapse.  A  legacy  charged 
on  a  special  subject,  is  either  a  trust  or  a  burden.  In  the  former 
view,  the  conveyance  to  the  disponee  personally  is  equivalent  to  a 
destination  in  his  favour  of  the  residuary  interest ;  in  the  latter, 
which  is  probably  the  more  correct  view,  then  on  the  occurrence  of 
a  lapse,  the  burden  (being  in  its  nature  personal  to  the  legatee)  is 
extinguished  by  his  predecease,  and,  never  having  been  made  real 
by  infeftment,(^)  it  cannot  affect  the  estate  so  as  to  give  rise  to  a 
resulting  interest. 

Office  of  exe-  1668.  By  the  ancient  law  of  Scotland  there  could  be  no  partial  in- 

cutor  is  in  ita  .  .  ,  .  •  xt_  •    x  a     /• 

own  nature  a  testacy  in  moveabio  succession,  since  the  appointment  of  an  execu- 
beneficial  title.  ^^  ^^  regarded  as  a  bequest  of  the  free  succession,  after  deducting 
debts  and  legacies.  But  by  the  Statute  1617,  cap.  14,  executors 
were  obliged  "  to  make  count,  reckoning,  and  payment  of  the  whole 
goods  and  gear  appertaining  to  the  defunct,  and  intromitted  with 
by  them,  to  the  wife,  children,  and  nearest  of  kin,  according  to  the 
division  observed  by  the  laws  of  this  realm."  The  Statute,  however, 
allowed  executors-nominate  to  retain  to  their  own  use  a  third  of  the 
"  defunct's  part,"  debts  being  deducted,  and  legacies  to  the  execu- 
tor being  taken  in  computo  of  his  share.  This  statutory  interest  of 
executors  in  the  dead's  part,  which  in  its  inception  was  an  evident 
compromise  between  the  theoretical  idea  of  the  executor's  office  as 
a  trust  for  the  next  of  kin  and  the  practice  of  the  time,  long  main- 
tained an  anomalous  position  in  the  Statute-book,  (9)  until  at  length 

(«)  Breadalbane  Trt.  v.  Lady  E.  PringU,  1808 ;    M.    "  Personal    and  Real,"    App. 

16  June  1841,  8  D.  857.  No.  6;  Macdarudd  y.  Place,  24  Feb.  1821, 

(o)  Cairm  y.  Cairns,  11  March  1829,  7  Hume,  644;  WyUU  y.  Allan,  19  Jan.  1880, 

Sh.  671 ;  Dunlop  y.  Crawford,  2  June  1812,  8  Sh.  837. 

F.G. ;  AiteMson  y.  AUan,  16  Feb.  1881,  9         (q)  The  law  was  neyer  in  desuetude. 

Sh.  464 ;  Wilkie  y.  Jackton,  9  July  1886,  See  Natmyth  y.  Hare,  17  Feb.  1819,  F.C. ; 

14  Sh.  1121 ;  Cfreig  y.  Moodie,  80  Noy.  Finme  y.  Come,  of  Treasury,  80  Noy.  1886, 

1889,  2  D.  169.  16  Sh.  166 ;    Grant  y.  Murray,  28  June 

(p)  See  Martin  v.  Paierson,  22  June  1862,  1  Macq.  178,  affirming  12  D.  201. 


UNDEK  WILLS  AND  DISPOSITIONS. 


95 


it  was  abrogated  by  the  Moveable  Succession  Act,(r)  which  enacts,  qhaf.  xlyih. 
that  "  So  much  of  an  Act  of  ihe  Parliament  of  Scotland,  passed  in  e,^^^,-  ^^^^ 
the  year  One  thousand  six  hundred  and  seventeen,  and  entitled  Afient  « trust  by 

...  SUtttte. 

Executors,  as  allows  executors-nominate  to  retain  to  their  own  use  a 
third  of  the  dead's  part  in  accounting  for  the  moveable  estate  of  the 
deceased,  is  hereby  repealed,  and  executors-nominate  shall,  as  such, 
have  no  right  to  any  part  of  the  said  estate.''  An  executor  appointed 
by  simple  nomination  is  therefore  now,  in  the  fullest  sense — ^as  ho 
was  said  to  be  by  the  institutional  writers — a  trustee  for  the  next 
of  kin,  children,  and  widow,  according  to  their  respective  inter- 
ests. («) 

1669.  An  important,  and  still  unsettled  question,  is  whether  whether 
executors-nominate  are  entitled  to  retain  the  whole  succession  as  Ste uAesa"'' 
against  the  Crown.    The  Act  1617,  cap.  14,  did  not  alter  the  nature  J^^^fj^.^qiea- 
of  the  executor's  estate  and  office,  but  merely  superimposed  upon  ^on  with  the 
it  the  burden  of  accounting  to  the  tai/e,  children,  and  nearest  of  kin, 
nnder  reservation  of  a  third.     The  Crown  certainly  cannot  take  in 
the  character  of  next  of  kin ;  and  the  Act,  while  expressly  recognising 
the  beneficial  title  of  executors  at  common  law,  does  not  impose 
upon  them  the  burden  of  accounting  for  the  succession  to  the 
Crown.     The  Moveable  Succession  Act,  §  8,  is  merely  a  rqpealing, 
not  a  declaratory  enactment,  and  does  not  seem  to  touch  the  ques- 
tion.   In  Finnie  v.  The  Comrs.  of  the  Treasury,  where  the  question 
was  raised,  the  Court  found  the  executors  liable  to  account,  because 
they  were  also  disponees  in  trust ;  but  Lord  Corehouse  reserved  the 
general  question  as  to  the  accountability  of  executors.  (0    We  may 
add,  that  the  construction  put  upon  the  English  Statute,  declaring 
that  executors  shall  be  deemed  **  trustees  for  the  person  or  persons 
(if  any)  who  would  be  ^entitled  to  the  estate  under  the  Statute  of 
Distributions,"  is  adverse  to  the  claim  of  the  Crown,  (tt) 

1570.  Where  an  executor  is  appointed  universal  legatee,  or  Title  of  "uni- 
legatory,  he  of  course  holds  the  estate  for  his  individual  benefit,  Ibenefi^Sftitie; 
subject  to  such  special  trusts  for  payment  of  legacies,  etc.,  as  may  be  JT^yirMUn- 
contained  in  the  testament,  (a;)     It  does  not  appear  that  the  words  tromitter." 


(r)  18  &  19  Vict.,  cap.  28,  §  8. 

(«)  Stair,  8,  4,  24 ;  Eisk.  8,  9,  26 ;  Bell's 
Pr.  i  1899. 

(t)  See  Finrae*9  case,  ntpra. 

(tt)  By  the  lav  which  was  in  force  in 
Eagknd  prior  to  11  Geo.  IV.  &  I  Will.  IV. 
cap.  40,  the  nomination  of  an  executor 
gaye  a  title  to  the  beneficial  enjoyment  of 
the  snrplas,  unless  the  will,  expressly  or 
impliedly,  invested  the  executor  with  the 
character  of  a  trustee,  as  by  giring  hira  a 


legacy  for  his  trouble ;  Lewin  on  Trusts, 
6th  ed.  p.  49.  By  the  Act  referred  to  he 
is  now  prima  facie  a  trustee  for  the  next  of 
kin.  But  if  there  be  no  next  of  kin,  the 
executor  may  still  retain  as  against  the 
Crown,  unless  he  is  expressly  declared  a 
trustee ;  Read  y.  Steadman,  26  Beav.  496 ; 
see  Lord Truro*8 opinion  inMurrayY.  Qrant^ 
1  Macq.  188. 

(x)  See  Oliphanty.  OUphani,  1626,  M. 
8928. 
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OHAP.  XLTIII. 


£ffect  of  an 
express  exclu- 
sion of  next  of 
kin. 


"universal  intromitter "  have  ever  been  supposed  to  give  a  benefi- 
cial interest. (y)  However,  it  might  be  plausibly  maintained,  that 
as  the  Act  1617,  cap.  14,  only  imposes  the  obligation  of  accounting 
upon  executors^  and  does  not  expressly  make  mention  of  universal 
intromitters,  the  common  law  right  of  persons  nominated  in  the 
latter  capacity  is  not  taken  away.  The  answer  would  seem  to  de- 
pend on  the  meaning  of  the  word  "  intromitter,"  t.e.,  which  is  pro- 
bably synonymous  with  executor.  But  since,  ex  concessis,  "  univer- 
sal intromitter,"  prior  to  the  Statute,  was  also  synonymous  with 
"  universal  legatory,"  or  of  equivalent  meaning,  the  point  cannot,  in 
the  absence  of  express  decision,  be  considered  free  from  doubt. 

1671.  A  beneficial  interest  has  been  held  to  be  given  to  the 
executors  of  a  testament — not  of  a  trust-disposition — ^by  a  clause 
excluding  the  right  of  the  testator  s  next  of  kin.(2)  The  reason  of 
the  distinction  is,  that  tlie  title  of  an  executor  is  in  its  own  nature 
an  unqualified  title,  and  the  exclusion  of  the  next  of  kin  may  be 
held  equivalent  to  a  declaration  that  the  provisions  of  the  Statute 
1617,  cap.  14  (sed  quaere  as  to  18  Vict.,  cap.  23),  shall  not  apply. 
But  a  clause  of  exclusion  of  the  next  of  kin  has  not  the  efiect  of 
vesting  the  residuary  or  resulting  interest  in  such  executors  as  are 
also  disponees  in  trust,  on  account  of  the  limited  nature  of  the  title 
of  trust-disponees  ;  and  accordingly,  on  the  failure  of  next  of  kin, 
the  estate,  as  we  have  seen,  falls  to  the  Crown. (a)  It  is  doubt- 
ful whether  an  exclusion  of  next  of  kin  would  now  be  held  to  oper- 
ate in  favour  of  executors-nominate.  More  probably,  it  would  be 
held  to  be  altogether  inoperative,  upon  the  authority  of  the  cases  in 
relation  to  heritable  estate.  (6)  It  deserves  to  be  considered  whether 
the  exclusion  of  some  only  of  the  legal  representatives  should  not 
be  effectual  as  a  gift  to  the  others. 

Heritable  in-  1672.  III.  WhO  ARE  ENTITLED  TO  THE  RESULTLNG-INTEREST. — The 

helf;  mweabie*  general  rulc  is,  that  heritable  interests  go  to  the  heir,(c)  and  move- 
tothenextof     ^^^^^  ^^  ^.j^^  ^^^.^  q{  kin.(c?)     In  the  application  of  this  rule,  two 

(z)  Beizlyy,  Napier,  1789,  M.  6591. 

(a)  Finnic  v.  Corns,  of  Treantryt  supriL, 
p.  182. 

(6)  See  opinion  in  the  second  case  of 
Lord  V.  Colvin,  per  Lord  Cumehill,  8 
Macph.  1088. 

(c)  TumbuU  V.  Cowan,  17  March  1848, 
6  Bell,  222 ;  Sinclair  v.  TraiU,  27  Feb. 
1840,  2  D.  695 ;  Finnic  v.  Lords  of  Trea- 
sury, 80  Nov.  1836,  15  Sh.  165. 

[d)  Torrie  v.  Munsie,  81  May  1882,  10 
Sh.  597  ;  Lord  v.  Colvin,  7  Dec.  1860,  28 
D.  Ill ;  15  July  1865,  3  Macph.  1088. 


(y)  The  point  did  not  arise  in  Murray 
V.  Grant,  1  Macq.  178,  as  these  words  were 
not  used.  See  the  deeds  narrated  in  11 
D.  860 ;  in  Beizly  v.  Napier,  infra,  the  exe- 
cutor had  power  ("which,"  adds  Kilker- 
ran,  "  the  ofQce  implies")  to  intromit  with 
the  whole  money  and  effects  of  the  de- 
funct. See  the  meaning  of  these  terms 
explained  in  the  opinions  of  the  judges  in 
White  V.  Finlay,  15  Nov.  1861,  24  D.  88 ; 
where  the  difference  in  point  of  extent  be- 
tween the  executor's  and  the  universal 
legatee's  estate  is  brought  out ;  the  former 
comprehending  the  entire  succession,  the 
latter  consisting  only  of  the  dead's  part. 
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questions  of  general  importance  have  been  raised :  First,  In  the  qbap.  xltui. 
case  of  a  lapse  occurring  at  a  period  subsequent  to  the  testator's 
death,  which  may  happen  in  any  case  of  suspended  vesting,  does 
the  resulting  interest  accrue  to  the  heir-at-law  of  the  defunct,  or 
does  it  accrue  to  the  person  who  would  be  his  heir,  supposing  the 
snccession  to  open  at  the  time  at  which  the  resulting  interest 
emerges  ?  Secondly,  Is  the  quality  of  a  resulting  interest,  as  herit- 
able or  moveable,  affected  by  a  direction  to  convert  ? 

1673.  Several  cases  on  the  first  question  have  arisen  on  the  con-  L^Med  mtorcsti 
struction  of  the  Thellusson  Act,(e)  which  enacts,  with  reference  to  JS2La^iJl!riiir 
the  appropriation  of  the  prohibited  accumulations,  that  they  shaU  jj*?  ^^^J*^'*'  *^' 
"  go  to  and  be  received  by  such  person  or  persons  as  would  have  ing  of  the  soc- 
been  entitled  thereto  if  such  accumulation  had  not  been  directed."  **""* 
It  was  laid  down  by  Lord  Langdale,  that  accumulations  falling 
under  this  prohibition  were  to  be  dealt  with  as  intestate  succemon  ; 
and  further,  that  where  the  fund  was  the  produce  of  heritable 
estate,  it  belonged,  notwithstanding  a  direction  to  convert  into 
money,  to  the  heir-at-law,  not  to  the  executor.  (/)     The  question 
was  further  considered  in  the  case  of  Macpherson  v.  Stewart ^{g) 
where  the  residue  of  the  testator's  property  was  directed  to  be  ac- 
cumulated for  three  lives,  for  the  benefit  of  his  heirs ;  and  Vice-Ch. 
Kindersley  decided,  that  as  those  who  were  next  of  kin  of  the  tes- 
tator at  the  time  of  his  death  would  have  taken  the  accumulationa 
had  they  survived  the  statutory  period  of  accumulation,  the  repre- 
sentatives of  such  as  had  died  within  that  period  were  entitled  to  a 
share  in  the  distribution. 

1674.  As  to  the  effect  of  a  direction  to  convert,  it  is  matter  of  Saccesnoii  to 
settled  law  in  England,  that  lapsed  interests  are  not  affected  by  n^^^^t^^by 
such  directions,  but  pass  as  simple  intestacy  to  the  heirs  entitled  ^^^  ^ 
to  succeed  to  the  estate  as  it  stood  in  the  person  of  the  truster.  P^°^  ^^  *^* 
And  therefore,  if  an  estate  is  devised  upon  trust  to  sell  for  a  speci- 
fied purpose,  and  that  purpose  fail,  wholly  or  partially,  the  inter- 
est remaining  undisposed  of,  whether  the  estate  has  been  actually 
sold  or  not,  results  to  the  heir-at-law,  and  not  to  the  executor,  (h) 
There  is  here,  accordingly,  an  exception  to  the  rule,  that  property 
given  to  trustees  to  be  converted  into  money  becomes  personal 
estate  of  the  beneficiary.     Conversely,  it  is  held  in  England,  that 
where  money  is  directed  to  be  laid  out  in  the  purchase  of  lands 

(«)  89  &  40  Geo.  III.  cap.  98.  (A)  Ackroyd  v.  SmUhton,  1  B.  C.  C.  508 ; 

(/)  Eyre  T.  Manden,  2  Keen,  664,  7  L.  Amphktt  v.  Parke,  2  U.  &  M.  226  ;  Taylor 

J.  220;  and   aee  M' Donald  v.  Bryce,  2  v.  Tiiyior,  8  De  Gex,  M'N.  &  G.  190,  22  L.  J. 

Keen,  276,  7  L.  J.  Ch.  178 ;  Tench  v.  Chem,  Ch.  742,  the  leading  case ;  and  see  Lewin 

6  De  Gez,  H'N.  &  O-  463.  on  Trosta,  5th  ed.  p.  121,  and  cases  there 

(g)  MaejAereanY'8tewcrt,2Slj,J.Ch,'m.  cited. 
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CHAP.  iLviii.  upon  trusts  which  fail  or  which  do  not  exhaust  the  estate,  the  sur- 
plus proceeds  result  to  the  next  of  kin  (although,  if  the  right  had 
vested  in  the  heirs  named  in  the  settlement,  it  would  have  passed 
as  realty).    It  was  observed  by  Lord  Eldon,  that  "  where  the  pur- 
pose fails,  the  intention  fails  ;  and  the  Court  regards  the  settlor  as 
not  having  directed  the  conversion."(/) 
DtV*  Y.  GiUm,         1676.  Both  questions  were  the  subject  of  consideration  in  the 
case  of  Dick  v.  CHllies,  in  the  Court  of  Session,  (i)    On  the  point  as 
to  the  ascertainment  of  the  heirs  entitled  to  succeed  to  the  resulting 
interest,  this  case  is  overruled  by  Lord  v.  Colvin,  the  First  Division 
of  the  Court  of  Session  having  declared,  in  answer  to  a  remit  from 
the  Court  of  Chancery,  that  the  persons  entitled  to  the  lapsed  interest 
in  accumulations  are  the  legal  personal  representatives,(Z)  and  not 
those  who  would  be  next  of  kin  to  the  testator  at  the  time  of  the 
lapse,  which  was  the  view  adopted  by  the  judges  who  decided  Dick 
Whether  lapsed  V.  GilUes,    On  the  point  as  to  conversion,  it  is  necessary  to  explain 
gLtiaodwe      that  the  testator,  Mr  Dick,  had  directed  his  trustees  to  sell  his 
?d^f  S^ileJ.  lieritable  property  and  to  lay  out  so  much  upon  heritable  security 
«ion.  to  provide  a  fund  for  payment  of  certain  annuities.     The  residue, 

having  been  made  divisible  amongst  charitable  institutions,  which 
were  not  named,  became  a  lapsed  interest.  The  Court  decided 
that  the  price  of  the  estate  directed  to  be  sold  was  to  be  held  as 
moveable,  and  that  the  money  directed  to  be  laid  out  upon  heritable 
security  was  to  be  considered  heritable. 
Question  con-  1676.  In  Finnic  v.  Comrs.  of  the  Treasury, (m)  Loixl  Corehouse, 

of  prteci^io"*  who  had  not  taken  part  in  the  decision  of  Dick  v.  OiUies^  expressed 
a  strong  opinion  that  a  power  of  sale,  even  when  accompanied  by 
words  of  direction,  did  not  convert  a  lapsed  succession  from  herit- 
able to  moveable ;  though,  as  the  Crown  was  entitled  to  the  result- 
ing interest  utrdqtie  via  data,  it  was  not  necessary  to  decide  the 
point.  The  import  of  the  decisions  in  cases  of  simple  intestacy, 
which  present  many  analogies  to  lapsed  interests,  is,  that  the  na- 
ture of  the  subject,  as  it  actually  stood  at  the  death  of  the  testator, 
must  determine  the  character  of  the  succession,(n)  unless  the  pro- 
perty has  been  converted  without  the  knowledge  of  the  proprietor  ; 
as,  for  example,  during  his  absence  in  a  foreign  country,  (o)     It  is 

(t)  Ripley  v.  Waterworth,  7  Ves.  486 ;  (n)    Williamion  v.  WiUianuon'*  2Vf.,  16 

Logan  v.  Steveru,  6  L.  J.  Gh.  17.    This  Dec.  1849.  12  D.  872;  Adv.-Qm.  v.  ^n- 

suhject  is  discussed  in  chap.  11,  sect  1.  atrtUher^  2  July  1842,  18  D.  450 ;  Ex.  Repu 

(*)  JXek  V.  €fillies,  4  July  1828,  6  Sh.  No.  8 ;  Jtamaay  v.  Catam,  11  July  1883, 

1066.  11  8h.  967;  Davidson  v.  Kyde,  1797,  m'. 

(Q  Lwd  V.  Colvin,  7  Dec.  1860,  28  D.  6597. 
Ill ;  secoud  case,  15  July  1865,  8  Macph.         (o)  Garland  ?.  Steuforty  12  Nov.  184],  4 

1088.  D.  1. 

(m)  Finnie  v.    Comrs.   of  Treasury,   80 
Nov.  1886,  15  Sh.  165. 
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to  be  observed,  that  although  the  principle  of  constructive  conver-  qhap.  xi.tiii. 
sioQ  has  been  recognised  in  cases  where  the  settlor's  own  next  of 
kin  have  claimed  a  succession  in  virtue  of  a  destination  to  them  in 
their  character  as  his  heir8,(j?)  yet  such  cases  are  of  little  moment 
in  the  consideration  of  the  present  question.  The  intention  to  con- 
vert from  heritable  to  moveable,  or  the  contrary,  may  be  good  to 
regukte  the  succession  of  the  parties  for  whose  benefit  the  trust 
was  created ;  but  it  does  not  follow  that  such  intention  can  affect 
a  lapsed  interest,  which  goes  to  the  settlor's  heirs,  not  as  heirs  of 
the  destination,  but  as  heirs  ab  intestato. 

1677.  The  view  here  taken  is  supported  by  the  opinion  of  Lord  i>idmm  of  Lord 
Colonsay,  if  not  by  the  judgment  itself,  in  the  case  of  Neibon  v.  jraeoi  in 
StewaTi,{q)    The  testator,  by  the  fifth  purpose  of  his  trust-settle-  s^^J^^' 
ment,  directed  his  trustees  to  convert  his  whole  means  and  estate 
into  cash,  and  to  pay  over  the  free  proceeds  thereof  to  the  children 
of  D.  S.    By  a  codicil,  executed  on  deathbed,  he  revoked  the  fifth 
purpose  in  so  far  as  it  protnded  for  the  dispoml  or  division  of  the 
proceeds  of  the  residue  of  his  said  means  and  estaie,  and  gave  other 
directions  as  to  its  disposal,  but  left  the  direction  to  sell  intact. 
The  question  was,  whether  the  heir-at-law  had  a  title  to  reduce  the 
codicil  ex  capite  lecti  f    If  the  effect  of  rescinding  the  codicil  would 
have  been  to  let  in  the  personal  representatives  as  heirs  of  the  herit- 
able estate  directed  to  be  sold,  the  heir  must  have  been  barred  by 
want  of  interest  from  insisting  in  the  action  of  reduction.     The 
judges  were  unanimous  in  sustaining  the  heir's  title,  being  of 
opinion  that  the  codicil  was  effectual  as  a  revocation  of  the  residu- 
ary destination  under  the  settlement,  and  that  the  lapsed  interest 
in  the  heritable  subjects  directed  to  be  sold  resulted  to  the  heir-at- 
law. 

1578.  Any  interest  that  would  otherwise  become  lapsed,  may  of  Lapse  »Toided 
course  be  saved  by  a  destination  over,  clause  of  survivorship,  or  deBtinatio^^ctc. 
general  residuary  destination.     On  the  effect  of  these  clauses  refer- 
ence is  made  to  the  chapters  appropriated  to  their  discussion.    The 
heir  s  resulting  interest  in  relation  to  lapsed  shares  of  succession,  Orbjapreviouf 
may  also  be  excluded  by  the  operation  of  a  previously  executed  settle-  ^Jm^ 
nient  disposing  of  the  estate  in  a  different  manner ;  for  the  implied 
revocation  effected  by  a  subsequent  will  has  relation  only  to  such 
dispositions  of  the  estate  as  are  irreconcilable  with  the  prior  dis- 
positions ;  and  where  the  destination  in  the  subsequent  will  fails, 

(p)  AngyM  v.  Anffv*,  6  Dec.  1825,  4  Sb.  (q)  NHUon  v.  Stewart,  3  Feb.  1860,  22 

279 ;  Lammm  ▼.  Stewart,  24  Jan,  1826,  4      D.  646. 
Sh.  884,  N.  E.  886  ;  Patrick  r.  Nichol,  7 
Bee.  1838,  ir.  207. 
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OHAP.  xLTiii.  there  is  no  repugnancy,  but  a  mere  failure  to  alter  the  subsisting 
destination,  (r)  And  where  the  later  will  contains  a  clause  of  ex- 
press revocation  of  prior  wills  in  so  far  as  inconsistent  therewith, 
yet  if  it  omits  to  dispose  of  any  particular  subject,  the  disposition 
of  the  first  settlement  as  to  that  subject  will  remain  in  force.  («) 


SECTION  II. 
RESULTING  INTERESTS  UNDER  CHARITABLE  TRUSTS. 

To  whftt  per-  1679.  There  are  three  classes  of  persons  by  whom  surplus  funds 

fatere8?m«y^  accruiug  Under  a  charitable  bequest  may  be  claimed — ^the  bene- 
resuit.  ficiaries  properly  so  called,  the  trustees,  and  the  heirs  of  the  trus- 

ter. The  beneficiary,  that  is,  the  person  or  object  for  whose  bene- 
fit the  estate  was  bequeathed,  has  the  primary  claim;  and  the  mere 
circumstance  of  the  revenue  of  the  estate  having  largely  increased 
since  the  testator's  death,  is  not  a  reason  for  diverting  the  incre- 
ment of  the  fund,  unless  the  revenue  is  more  than  is  sufficient  for 
the  liberal  endowment  of  the  object  of  the  bequest.  (<) 
Whether  a  1580.  In  regard  to  the  trustees,  the  general  rule  is,  that  where 

terest  can  in  a  bcqucst  is  made  to  them  and  to  their  successors  in  office,  such  be- 
to^hTtra^*.  quest  is  held  to  be  in  trust,  and  not  beneficial  to  themselves,  unless 
express  words  or  plain  implication  show  an  opposite  intention,  (u) 
An  illustration  of  the  circumstances  in  which  an  interest,  accord- 
ingly^ does  result  in  favour  of  the  trustees  personally,  is  furnished 
by  the  case  of  Burnett  v.  Kin^s  College  of  A  berdeen.  (x)  Sir  Thomas 
Burnett^  the  founder,  mortified  certain  lands  in  favour  of  the  C!ol- 
lege,  and  "provydit  thrie  burseris  of  philosophic  to  be  educat,  brocht 
up,  and  maintenit,  every  ane  of  thame  for  the  space  of  four  zeiiis, 
at  the  said  Kingis  CoUedge  of  Auld  Aberdeen,  according  to  the 
maner,  measour,  and  qualitie,  and  as  the  rest  of  the  burseris  of 
philosophic  presentlie  in  the  said  CoUedge  alreddie  foundit  are 
educat  and  entertenit.**  Sir  Thomas  reserved  the  patronage  of  the 
bursaries  to  himself  and  his  successors,  and  declared  that  if  the 
College  should  at  any  time  refuse  to  receive  his  presentees,  the 
mortified  lands  should  return  to  him.  At  the  date  of  the  deed, 
1648,  the  rents  of  the  lands  were  not  sufficient  for  the  support  and 
education  of  the  three  bursars,  but  the  College  supplied  the  defi- 

(r)  Alvet  y.  AIvm,  8  March  1861,  28  D.  (u)  Black't  TVtutees  t.  MilUr,  28  Feb. 

712.  1886,  14  Sh.  565,  and  2  8.  &  M'L.  866. 

(«)  AUan  y.    Gla^ow't   Tr$,,  28  Jan.  (x)  BumeU^.Kmg'B  CoOegto/Aberdeem, 

1842,  4  D.  494.  28  Feb.  1844,  6  D.  781 ;  reversed  28  Aug. 

(0  Rennie  y.  Tod,  21  July  1806,  5  Pat.  1846,  5  BeU,  409. 
144. 
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ciency  out  of  their  own  funds.  In  course  of  time,  however,  the  qhap.  xlyhi. 
rents  increased  so  as  to  leave  a  large  surplus ;  and  the  question  came 
to  be,  whether  the  College  was  entitled  to  retain  this  surplus  for  its 
own  purposes,  or  was  obliged  to  expend  the  whole  upon  the  bursars. 
The  Court  of  Session  decided  against  the  College.  Lords  FuUerton 
and  Jeffrey,  who  concurred  in  the  judgment,  both  said,(y)  that  a 
conveyance  was  not  to  be  presumed  to  be  a  beneficial  one  in  favour 
of  the  trustees  themselves,  unless  there  was  a  balance  left  undis- 
posed of  by  the  trust-deed ;  but  that,  if  there  were  such  balance, 
then  any  subsequent  balance  would  go  to  the  trustees  themselves. 
They  were  of  opinion,  however,  that  the  principle  did  not  apply 
iu  the  present  case,  seeing  that  in  1648  the  rents  were  insu£Scient 
to  maintain  the  three  bursars.  The  House  of  Lords  reversed  this 
judgment,  and  held  that,  after  maintaining  the  bursars  according 
to  the  manner,  measure,  and  quality  of  the  other  bursars  within  it, 
the  College  was  entitled  to  retain  the  surplus. 

1681.  Lord  Cottenham  said,(z)  the  donee  under  a  trust  will  get  ConditioM 
the  benefit  of  any  increase  of  the  fund,  "  1st,  if  the  gift  be  to  the  tmsteemU 
donee,  subject  to  certain  payments  to  others ;  (a)  2d,  if  the  gift  be  SterwtTfinS 
upon  condition  of  making  certain  payments,  subject  to  forfeiture  ^iJ^  Cott«D- 
upon  non-performance  of  the  condition ;  (6)  or  3d,  if  the  donee 
might  be  a  loser  by  the  insufficiency  of  the  fund,  which,  indeed,  is 
consequential  upon  the  last."(c)     His  Lordship  held  that  all  these 
elements  combined  in  the  present  case  to  give  the  increase  in  the 
fund  to  the  trust  donee,  to  w^it,  the  College.    In  delivering  judg- 
ment, Lord  Cottenham  was  at  great  pains  to  show  that  there  was 

(y)  6  D.  750  and  752.  sniplus  must  go  to  the  donee  of  the  fund, 

(z)  5  BeU,  481.  mUess  there  be  circumstances  clearly  in- 

(a)  AUomey-General  v.  Fithmongert'  Co.,  dicatiug  a  contrary  intention ;  2  L,  J.  Ch. 

6  My.  &  Cr.  11,  16  ;  Attomey-Oeneral  v.  64. 

Swtythies,  2  Ross.  &  My.  717,  2  L.  J.  Ch.  (b)  Attamey-Oeneral  y.  Cordwaineri*  Co., 

58.    The   corporation    consisted    of  one  8   My.  &  K.  534,  decided  by  Sir  John 

vuden  and  five  poor  brothers ;  and  it  was  Leach,  where  property  was  devised  to  a 

directed  that,  out  of  the  rents,  i^,  123.  corporation  to  pay  certain  charitable  be- 

ehould  be  paid  to  each  poor  brother,  and  that  quests  out  of  the  rents,  with  a  destination 

the  remainder  should  be  applied  to  support  over  to  testator's  brother  in  case  the  cor- 

the  warden  and  poor  of  the  hospital,  and  poration  should  neglect  to  perform  his  will, 

for  repairs.    The  yalue  of  the  property  had  His  Honour  obseryed,  "  This  is  a  gift  upon 

greatly  increased  when  the  information  condition,  and  not  merely  a  trust ;  the  con- 

vas  filed.   However,  Lord  Brougham,  Cb.,  dition  of  forfeiture  proves  the  intention  to 

levening  the  decision  of  Sir  John  Leach,  give  a  benefit ;  the  imposition  of  a  penalty 

held  that  no  more  could  be  given  to  the  for  non-performance  of  a  condition  im-* 

chanty  than  Ave  stuns  of  52s.,  and  that  plies  a  benefit  if  the  condition  be  per- 

the  warden  was  entitled  to  the  surplus,  formed." 

"It^iaid  his  Lordship,  "I  give  a  fand  («)  Attomey-Qeneral   v.   Corporation   of 

entirely  to  one  body,  subject  to  certain  Bristol,  2  Jac.  &  W.  820 ;  Thetford  School 

payments  to  other  parties,  these  can  only  case,  8  Co.  Rep.  180  (vol.  iv.  p.  401;, 
take  what  is  i^iven  as  a  charge,  and  the 
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CHAP.  xLTiii.  no  adverse  precedent  in  Scotland ;  though,  from  the  tone  of  his  re- 
marks, it  is  very  doubtful  whether,  had  he  found  one,  he  would 
have  allowed  it  to  stand  in  the  way  of  his  design  of  reconciling  the 
principles  and  practice  "  in  the  two  jurisdictions."  In  particular, 
Dirtinction  be-  he  dealt  with  the  case  of  the  Perth  Hospital,{d)  and  pointed  out 
the^ntir^b-**'  that  that  authority  was  not  against  his  view,  because  there  truly 
there  was  no  "  limit  of  the  expenditure  to  be  bestowed  upon  the 
first  object  of  the  gift."  So  far  as  the  judgment  itself  went,  his 
Lordship  was  quite  correct ;  but  he  does  not  appear  to  have  re- 
marked that,  in  the  obiter  dicta  of  the  judges  who  took  part  in  it, 
this  view  very  clearly  appears,  that  had  there  been  any  reversion, 
in  their  opinion  it  would  not  have  gone  to  the  trust-donee  of  the 
hospital,  but  to  the  heir  of  the  donor  or  patron.  This  oversight  on 
the  part  of  Lord  Cottenham  must  deprive  his  judgment  of  the  full 
value  which  otherwise  it  would  have  had.(e) 

1682.  There  is  a  very  old  case,(/)  in  which  a  testator  left  4000 
merks  to  build  a  bridge  over  the  Blackadder.  The  executor  built 
one  for  1000  merks ;  but  the  Court  held  that  he  ought  to  have 
**waired"  the  whole  sum  on  the  bridge,  and,  therefore,  on  a  sort  of 
cy-pres  principle,  ordained  him  to  expend  the  balance  on  another 
bridge.  Here,  accordingly,  though  there  was  actually  an  undis- 
posed of  balance,  no  interest  was  held  to  result  in  favour  of  the 
executor ;  the  true  ratio  decidendi^  however,  doubtless  being  that 
the  executor's  conduct  was  a  fraud  on  the  trust. 
Wbere  the  trust  1683.  The  resulting  right  of  the  heir  may  either  be  to  the  whole 
tioMUn^^f  estate,  or  to  a  surplus.  In  Black's  Tra,  v.  Miller,  Lord  Brougham 
trnstee's  accept-  observed,(j')  "  If  a  trustec  dies  or  refuses  the  trust,  where  it  is  quite 
clear  that  the  intention  of  the  testator  was  that,  in  that  event,  the 
heir  shall  take  the  estate  discharged  of  any  trust,  the  Court  would 
not  be  fulfilling  the  intention  of  the  maker  of  the  deed,  but  acting 


In  whAt  cases 
an  interest  in 
estate  destined 
to  charitable 
uses  may  re- 
sult to  the  heir. 


ance. 


{d)  Managert  of  Perth  Ilofpital  ?.  The 
Patrons,  1796,  BeU's  Fol.  Ca.  178. 

(«)  We  may  add,  that  we  entertain  a 
strong  opinion  that  the  doctrine  of  a  re- 
sulting beneficial  interest  in  the  trust-dis- 
ponee  is  only  maintainable  in  the  following 
cases: — namely,  (1)  where  the  disponees 
are  the  representatives  of  a  public  institu- 
tion, such  as  a  college  or  a  municipal  cor- 
poration, and  the  surplus  is  sought  to  be 
applied  not  to  their  individual  benefit,  but 
to  the  general  purposes  of  the  institution, 
as  distinguished  from  the  special  object  of 
the  bequest ;  and  (2)  where  the  disponees 
are  either  relatives  of  the  settlor  or  penona 
predilectcBf  and  the  disposition  is  not  ex- 


pressly qualified  by  words  of  trust,  but  may 
fairly  be  construed  (on  the  principles  ex- 
plained by  Lord  Cottenham)  as  an  absolute 
and  beneficial  disposition,  subject  to  the 
burden  of  the  charitable  bequest ;  and  (8) 
where  from  the  antiquity  of  the  endowment 
it  is  impossible  to  ascertain  the  parties  who, 
as  heirs  of  the  settlor,  would  be  entitled  to 
the  resulting  interest  in  preference  to  the 
trustees. 

(/)  Committionert  of  Bertciekskire  ▼. 
Craw,  1678,  M.  1861. 

(y)  Blaek'9  Trt,  v.  MiUer,  2  S.  &  M*L. 
890.  See  Managert  of  Perth  HotpUal  v. 
The  Patrons,  supra. 
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contrary  to  his  intention,  if  it  supplied  a  trustee  in  that  case  ;  that  chap,  xlthi. 
w  the  very  event  provided  for  in  which  it  was  to  go  over,  and  the 
trust  to  cease."  Again,  in  M^Leish'a  Trs,  v.  Oihson  dt  0r8.,(h)  a  tes- 
tator conveyed  his  whole  property  in  favour  of  trustees,  the  free 
annual  proceeds  thereof  to  be  employed  "  solely  for  the  use  of  the 
poor  of  the  Episcopal  communion  of  Scotland."  The  annual  appro- 
priation contemplated  by  the  trust-deed  amounted  to  £350,  which 
was  to  be  divided  according  to  certain  rates,  specified  with  great 
particularity,  among  140  poor  persons.  The  Court,  while  holding 
that  the  trust-deed  excluded  the  heir-at-law  and  next  of  kin  for  the 
time,  reserved  to  them  any  eventual  interest  which  might  arise,  in 
case  the  purposes  of  the  trust  should  at  any  time  become  wholly  or 
partially  impracticable. 

1684.  The  Judges  were  also  of  opinion  that  the  truster's  direc-  whm  the  par- 
tions  as  to  the  appropriation  of  the  annual  proceeds  to  a  certain  SdlMst^the 
number  of  persons,  and  at  certain  rates,  were  to  be  taken  as  de-  ••*^' 
monstrative  only,  and  not  as  taxative ;  and  therefore,  that  any  sur- 
plus revenue  might  be  employed  in  adding  to  the  number  of  per- 
sons, or  increasing  to  a  reasonable  extent  the  sums  to  be  paid,  or 
even  in  forming  a  reserve  fund  for  supplying  deficiencies  in  future 
years,  or  defraying  the  expenses  of  necessary  repairs;  but  "  without 
prejudice,  nevertheless,  to  any  question  which  might  arise  by  the 
possible  emergence  of  any  great  excess  of  the  funds,  beyond  what 
can  fairly  be  required  under  the  most  liberal  construction,  for  fully 
satisfying  all  the  declared  objects  of  the  trust."  In  giving  his  opi- 
nion. Lord  Moncreiff  said :({) — "  Within  moderate  bounds,  there 
may  be  a  discretion  to  increase  the  sums,  or  to  reserve  the  surplus 
for  repairs  and  future  deficiences ;  but  if  it  came  to  an  excess,  as,  if 
there  were  no  claims,  or  so  few  as  to  make  the  shares  far  beyond 
the  fair  object,  or  the  reserved  funds  were  to  be  beyond  any  fair  ne- 
cessity, I  should  have  great  doubt  whether  the  heirs-at-law  would 
not  have  an  interest." 

1586.  In  the  Morgan  case,  where  the  subject  of  the  bequest  wbere  the 
was  a  moveable  fund,  a  clear  opinion  was  intimated  by  the  law^^"JJJ?[*^ 
lords,  to  the  effect  that  the  surplus  estate,  after  a  fair  and  liberal  specified,  and 

'  *  there  is  a  sur- 

provision  had  been  made  for  the  objects  of  the  charity,  belonged  plus  after  pro- 
to  the  truster  s  next  of  kin.(i)     In  accordance  with  these  opinions,  Iharfty.**' 
and  no  opposition  having  been  offered,  the  Court  of  Session,  after 

(A)  M^Leuk'9  Trs,  y.  CKbwn  ^  On.,  25  that  the  wiU  was  a  bequest  of  to  much  of 

May  1S41,  3  D.  914.  the  personal  estate  as  was  necessary  to 

(i)  8  D.  926.  provide  an  hospital  for  100  boys.    In  this 

(k)  Moffi.  of  Dundee  v.  Morris.  See  Lord  case,  as  there  was  no  testamentary  ap- 

Wendeydale's  opinion,  8  Macq.  176,  and  pointment  of  trustees,  no  doubt  could  arise 

the  judgment  of  the  House,  which  declared  as  to  vho  was  entitled  to  the  surplus. 
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CHAP.  iLvif I.  providing  for  the  building  and  endowment  of  an  hospital  at  a  cost 
of  £73,500,  (Q  preferred  the  next  of  kin  to  the  balance  of  the  fund 
in  medio.  There  can  be  no  doubt,  of  course,  that  if  the  settlement 
fails  altogether,  either  in  consequence  of  vagueness,  or  because  the 
object  is  unattainable,  the  estate  wiU  result  to  the  heir-at-law  as 
intestacy,  (m) 

1686.  The  fair  import  of  the  decisions  would  therefore  seem  to 
be : — (1)  Where  there  is  a  conveyance  to  trustees  on  the  condition 
of  their  making  certain  payments  to  the  beneficiaries,  and  the  pro- 
ceeds of  the  trust-estate  increase  beyond  the  amount  of  these  pay- 
ments, the  surplus  will  go  to  the  trustees  themselves,  (n)  Where- 
ever,  in  fact,  there  is  a  bargain  or  agreement — for  so  Lord  Gotten- 
ham  put  it  in  the  case  of  the  Burnett  bursaries(o) — between  the 
truster  and  the  trustees,  by  which,  in  one  event,  the  trustees  may 
suffer  loss, — ^if  the  value  of  the  trust-estate  increases,  they,  on  the 
other  hand,  receive  the  benefit  of  the  increase.  (2)  Where  the 
truster  appoints  trustees,  and,  without  entering  into  any  agreement 
with  them,  simply  directs  certain  payments  to  be  made  by  them, 
if  there  comes  to  be  a  considerable  surplus,  it  will  go  to  the  heirs- 
at-law  of  the  truster.  (3)  If  the  trust  purposes  become  impracti- 
cable, wholly  or  partially,  a  trust  will  result  in  favour  of  the  truster's 
heirs-at-law. 
Summary  of  the  1687.  In  England,  the  leading  case  on  this  subject  is  Lord 
^gitah  LSiV  Eldon's  celebrated  judgment  in  The  Attorney-General  v.  The  Mayor 
of  Bri8tol,{p)  Mr  Lewin  summarises  the  results  of  that  decision, 
as  well  as  those  preceding  and  following  it,  with  admirable  clear- 
ness, thus:(g') — "  It  may  be  noticed  that  settlements  to  charitable 
purposes  are  an  exception  from  the  law  of  resulting  trusts;  for 
upon  the  construction  of  instruments  of  this  kind  the  Court  has 
adopted  the  following  rules: — 1.  Where  a  person  makes  a  valid 
gift,  whether  by  deed  or  will,  and  expresses  a  general  intention  of 


rities. 


(0  8  Feb.  1861,  23  D.  498. 

(m)  M<uon  v.  Skkmer,  6  March  1844, 1 6 
Jar.  422.  To  this  principle  we  may  refer 
Lord  Jervisvoode^s  decision  in  the  case  of 
Duff  9  Trt,  V.  Societies  of  Scripture  Headers. 
The  legacy  was  in  the  following  terms : — 
"  I  bequeath  to  the  Societies  of  Scripture 
Readers  in  the  following  towns  (nine 
towns  named)  the  interest  of  my  Penin- 
sular East  India  Railway  funds,)^^  be 
equally  annually  divided  amongst  them." 
Claims  haying  been  lodged  for  four  so- 
cieties, the  Lord  Ordinary  found  each  of 


them  entitled  only  to  a  one>ninth  share  of 
the  specific  legacy,  and  preferred  the  resi- 
duary legatee  for  the  balance ;  18  March 
1862,24  0.657. 

(n)  But  see  note,  J  1681,  t^jra^  note  («). 

(o)  5  Bell,  481.  University  of  Aberdeen 
V.  Irvine,  8  Feb.  1866,  4  Macph.  892.  If 
the  decision  is  maintainable,  it  must  be 
on  the  ground  stated  in  the  text.  [Re- 
versed,  26  March  1868.] 

(p)  Attomey-Oeneral  v.  Mayor  of  Bristol, 
2  Jacob  &  Walker,  294. 
iq)  Lewin  on  Trusts,  6th  ed.  p.  180, 
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charity,  but  either  particularises  no  objects,  (r)  or  such  as  do  not  chaf  ctiii. 
exhaust  the  proceeds,  («)  the  Court  will  not  suffer  the  property,  in 
the  first  case,  or  the  surplus  in  the  second,  to  result  to  the  settlor 
or  his  representatives,  but  will  take  upon  itself  to  execute  the  gene- 
ral intention,  by  declaring  the  particxdar  purposes  to  which  the 
fand  shall  be  applied.  2.  Where  a  person  settles  lands,  or  the 
rents  and  profits  of  lands,  to  purposes  which  at  the  time  exhaust 
the  whole  proceeds,  but,  in  consequence  of  an  increase  in  the  value 
of  the  estate,  an  excess  of  income  subsequently  arises,  the  C!ourt 
will  order  the  surplus,  instead  of  resulting,  to  be  applied  in  the 
same  or  a  similar  manner  with  the  original  amount.(^)  3.  But  even 
in  the  case  of  charity,  if  the  settlor  do  not  give  the  land,  or  the 
whole  rents  of  the  land,  but,  noticing  the  property  to  be  of  a  cer- 
tain value,  appropriate  part  only  to  the  charity,  the  residue  will 
then,  according  to  the  circumstances  of  the  case,  either  result  to 
the  heir-at-law,  (w)  or  belong  to  the  donee  of  the  property  subject 
to  the  charge,  if  the  latter  be  (as  in  the  case  of  a  charitable  cor- 
poration) itself  an  object  of  charity.''(x)  Mr  Lewin  then  goes  on 
to  observe  that  the  law  was  settled  at  a  time  when  the  doctrine  of 
resulting  trusts  was  imperfectly  understood,  and  that  there  is  little 
doubt,  were  the  subject  still  open,  the  Court  would  in  the  general 
case  hold  a  trust  to  result,  (y) 

* 

(r)  Attaney-General  v.  Herriek,  Amb.  ffaU,  Cambridge,  Jac.  881 ;  Attome^Gem- 
^12.  ral  V.  Beverley,  6  H.  L.  Cases,  810 ;  AUar- 
(s)  Attorney '  General  v.  Haberdashers'  ney-OeneralY,  Drapers' Co,,2BeAy,  5(»,4 
Ctrnpany,  4  B.  C.  C.  102,  and  2  Ves.  jun.  Beav.  67 ;  AUomey-General  ▼.  Christ's  Has- 
1 ;  Attorney-General  v.  Mmshulf,  4  Vea.  11 ;  pUal^  id,  73 ;  Attorney-General  ▼.  MerehanU 
Attomey-Gfneral  v.  Arnold,  Shower's  P.  Venturers'  Society,  5  Beav.  888 ;  AUomey- 
C.  22 ;  and  see  Attorney-General  v.  Sparks,  General  v.  Corporation  of  South  MoUon,  14 
Amb.  201 ;  and  Lord  Eldon'a  observations  Beav.  857 ;  Attorney-General  v.  Casus  Col- 
in Attorney-General  v.  Mayor  of  Bristol,  2  lege,  2  Keen,  150 ;  and  see  Attomey-Geno- 
Jac&W.819.  ral  Y.  Smythses,  2  R.  &  M.  717;  Attorney- 
it)  Inhabitania  of  EUham  v.  Warreyn,  General  v.  Drapers'  Co,,  6  Beav.  882;  At- 
Doke,  67 ;  SuUon  CoUfield  case,  second  re-  tomey-General  v.  Jesus  CoUege,  29  Beav, 
■olntioD,  tdL  68 ;  Hynshaw  v.  Morpeth  Cor-  168. 

ponaion,  id.  69;  Thetford  School  case,  8  (»)  Aitomey-GeneralY.  Mayor  of  Bristol, 

Coke,  180  b.  (voL  iv.  401) ;  Attorney-Gene-  2  J.  &  W.  808. 

rd  V.  Johnson,    Amb.    190 ;    Kensington  (x)   Attorney- General  t.  Beverley,  6  H. 

BattiRy's  case,  Duke,  71 ;  Attorney-General  L.  Cases,  810 ;  Attorney-General  v.  South 

?.  Mayor  of  Coventry,  2  Vem.  897,  reversed  Molton,  6  H.  L.  Cases,  1 ;  Attorney-General 

in  H.  of  L.,  7  B.  P.  C.  286  (see  the  fore-  y.  Trimty  College,  24  Beav.  «88 ;  Attorney- 

going  cases  commented  upon   by  Lord  General  v.  Dean  of  Windsor,  24  Beav.  679 ; 

Bdon   in  Attorney-General  v.  Mayor  of  affirmed  in  H.  of  L.,  6  Jur.  N.  a  888,  8 

BHsUA,  2  J.  &  W.  816) ;  Attorney-General  H.  L.  Ca.  869. 

▼.  Coopers'  Company,  19  Ves.  189,  per  Lord  (y)  See  Lord  Brougham's  observations 

Eldon;  Attorney-General  v.  Wilson,  8  M.  in  Attorney-General  v.  Smythies,  noticed 

t  K.  862 ;  Lord  v.  London  CUy,  Mos.  99 ;  g^gpra,  2  L.  J.  Ch.  68. 
Attomty-Gemtral    v.   Matter  of   Catherine 
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OHAP.  XLTIfl. 


SECTION  ni. 


RESULTING  INTERESTS  UNDER  EX  FACIE  ABSOLUTE  CONVEYANCES. 

Doctrine  of  the         1588.  In  the  law  of  England  there  is  a  presumption  in  fayour 
w  of  EngUn  .  ^£  (jQn^tion  in  the  case  of  ex  fade  absolute  conveyances  taken  in 
the  name  of,  or  delivered  to  children  of  the  granter ;  in  the  case  of 
strangers  or  collateral  relatives,  the  presumption  is  for  a  trust.   But 
many  exceptional  circumstances  are  admitted,  which  have  a  tend- 
Presumption      oucy  to  alter  these  presumptions  or  to  change  the  onus  of  proof,  (z) 
m^tiand***""  ^^  cannot  be  said  that  any  exception  to  the  maxim,  donatio  non  pre- 
eumiivTy  has  been  recognised  by  our  Courts,  in  the  case  of  questions 
arising  between  alleged  donees  and  the  general  representatives  of 
the  defunct  ;(a)  nor  does  it  appear  to  us  that  there  is  any  good  rea- 
son for  relaxing  the  operation  of  this  rule  of  the  civil  law,  upon  the 
ground  of  presumed  favour  to  any  particular  class  of  heirs.     The 
existing  practice  is,  that  where  a  donation  is  alleged  to  have  been 
made  by  delivery  of  a  subject  or  document  of  debt,  the  claimant 
must  take  an  issue  of  donation,(&)  but  if  the  donation  is  constituted 
by  writing,  it  stands  upon  its  own  merits. 
Effect  of  eon-  1689.  Where  the  alleged  donation  is  by  way  of  tradition,  as  in 

pert7OT?4^*^^  that  case  a  trust  for  the  granter's  representatives  arises  ex  lege,  and 
Monties  by  ^q^  upou  a  Written  declaration,  parole  evidence  is  of  course  com- 
petent to  disprove  the  donation,  and  it  is  usually  the  only  kind  of 
evidence  of  which  the  case  admits.  Where  the  claimant's  case  is 
one  of  alleged  delivery  of  a  subject  or  security  to  a  trustee  or  con- 
fidential person,  for  the  purpose  of  handing  it  over  to  him,  the  com- 
petency of  parole  evidence  depends  on  the  circumstance  whether 
the  donation  was  completed  in  the  lifetime  of  the  truster.  "  There 
Distinction  be-  is  an  essential  difference,"  as  observed  by  Lord  Cowan,  "between 
andmicompieted  ^^^  ^^^6  of  an  attempt  to  cnforcc  donation  not  completed  in  the 
lifetime  of  the  donor,  and  the  case  of  an  attempt  to  set  aside  a  com- 
pleted donation  ;  and  this  distinction,  as  regards  the  evidence  that 
may  be  competent,  becomes  the  more  clear  when  the  transaction  has 


donation. 


(z)  The  doctrines  of  the  English  law  in 
relation  to  resulting  trnsts  upon  convey- 
ances are  of  a  technical  character ;  being 
based  partly  on  the  provisions  of  the  Stat- 
ute of  Frauds,  and  partly  upon  principles 
established  by  decided  cases,  and  which, 
however  equitable  in  their  results,  can 
only  be  regarded  in  relation  to  Scotch 
jurisprudence,  as  arbitrary  rules  of  con- 
struction. On  this  account,  and  also  be- 
cause the  English  authorities  have  never 


been  recognised  in  this  department  of  juris- 
prudence, we  have  not  thought  it  neces- 
sary to  refer  to  them. 

(a)  Stair,  1,  8,  2 ;  Ersk.  8,  8,  92;  Mae- 
kellar  v.  Hvnter,  6  March  1858,  20  D.  761 ; 
and  see  Mackenzie  v.  Brodie,  24  June  1869, 
21  D.  1048 ;  Fyfe  v.  Kedelie,  6  March  1847. 
9  D.  863 ;  Brituh  Linen  Co.  v.  Martin,  8 
March  1849,  11  D.  1004. 

(b)  WOkie  V.  Chaimere,  16  June  1854,  16 
D.  961. 
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been  actually  carried  through,  or  is  intended  to  be  bo,  by  the  agency  qhap.  xtvni. 
of  a  third  party.  ...  It  comes  then  to  be  a  mere  pollicitated 
promise  to  donate,  which  cannot  be  enforced  unless  proved  by  writ 
or  oath."(c)  It  is  impossible  indeed  to  distinguish  in  principle  be- 
tween an  unexecuted  mandate  to  make  a  donation  to  a  beneficiary 
and  the  ordinary  case  of  a  nuncupative  legacy ;  to  which  case,  ac- 
cordingly, such  mandates  have  been  assimilated.  ((2)  On  the  other 
hand,  it  has  been  settled  that  a  mandate  to  execute  a  donation,  if 
carried  into  execution  in  the  lifetime  of  the  mandant,  may  be  proved 
by  parole ;  because  the  title  of  the  donee  no  longer  rests  upon  the 
verbal  promise,  but  is  completed  by  delivery  of  the  security  itself. (e) 
As  to  donations  of  cash  and  corporeal  moveables  on  deathbed,  the 
roles  of  evidence  are  similar ;  the  fact  of  possession  in  such  circum- 
stances being  insufficient  to  constitute  a  prima  /cicie  title  to  the 
subject.  (/) 

1690.  We  pass  to  the  consideration  of  proper  conveyances  inter  Dcmatioii  ooo- 
i7tVo«,  as  by  indorsation  of  a  bill,(gr)  assignation, (A)  bond,(t)  or  dis-  Jntw-^wiw  foi- 
position,(i)  whether  granted  without  consideration  or  for  rational  ^^^^  ^^  ^^' 
causes,  e,g.,  as  provisions  to  the  grantei's  children,  or  to  persons 
possessing  the  character  of  heirs.     In  such  cases,  as  well  as  in  the 
case  of  securities  taken  in  name  of  the  favoured  individual,  if  deli- 
very of  the  document  has  taken  place,  and  still  more  if  this  has 
been  followed  by  transmutation  of  possession,  the  presumption  for 
donation  arises  on  the  face  of  the  title,  and  a  trust  cannot  be  reared 
up  except  by  proof  scripto  vel  Juramento,  in  terms  of  the  Statute 
1696,  cap.  25.(0    P«3irole  evidence  has  been  admitted  in  one  or  two 
cases,  where  the  grantee  was  also  the  trustee  of  the  deceased,  (m) 


(e)  Mackmne  t.  Brodie,  24  June  1S59, 
21  D.  1048 ;  see  1061. 

(rf)  Forsyth's  Trs.  v.  Madean^  18  Jan. 
1864, 16  D.  843  ;  BarUow  y.  InglU,  6  Bee. 
1867,  20  D.  230.  See  MUroy  v.  Milroy,  81 
May  1808,  Hume,  285.  In  one  case,  the 
doliyery  of  a  biU  to  a  trustee  for  the  pur- 
pose of  being  given  up  to  the  obligant  was 
sustained  as  a  discharge  of  the  debt,  al- 
though the  mandate  was  not  executed  in 
the  gnnter's  lifetime ;  Barclay  v.  Fairly^ 
18jTmel849,  IID.  1138. 

(e)  Mackenzie  v.  Brodie,  24  June  1869, 
21 1).  1048;  Biichie  v.  Bitehie,  6  June  1868, 
20  D.  1098. 

(/)  Little  V.  LUile,  28  Feb.  1866,  18  D. 
701.  But  a  transference  of  a  tack  and 
Una  stocking  to  the  granter's  son  with- 
out writing,  when  the  father  was  in  Uege 
jMNiitie,  was  held  to  be  a  donation  ^oad 


the  stocking,  in  Black  t.  Black,  1796, 
Hume,  290. 

(ff)  Murray  v.  Todd,  6  March  1848, 
Hume,  276.  The  presumption  in  favour 
of  the  donee  will  not  apply  unless  de- 
livery of  the  security  in  the  defunct's  life- 
time is  proved ;  Lord  Advocate  v.  M^NeiU, 
28  March  1866,  4  Macph.  H.  L.  20,  re- 
versing 2  Macph.  626. 

(A)  Hay  v.  Angus,  1796,  Hume,  281. 
Here  the  assignation  was  held  not  to  be 
subject  to  legitim.  Farquhar's  Trs,  v. 
Stewart,  27  Feb.  1841,  3  D.  668. 

(t)  Dundas  v.  Dundas,  12  June  1827, 
6  Sh.  790,  N.  E.  781. 

(k)  White  V.  White,  28  Jan.  1841,  3  D. 
468. 

(0  But  see  Kirkpatrick  v.  BeU,  20  July 
1864,  2  Macph.  1896. 

(m)  Henderson  v.  M'CuUoch,   12  June 
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Where  deed 
nnddiyered, 
whether  the 
beneficial  in- 
terest res 
the  heir. 


OHAP.  iLYin.  But  8uch  decisions  can  hardly  be  supported  on  any  sound  principle 
of  interpretation  of  the  Statute  1696,  cap.  25.  Even  as  matter  of 
probability,  it  is  not  very  clear  that  a  party  clothed  with  a  trust 
of  all  the  property  of  which  a  settlor  may  die  possessed  is  bound  by 
the  trust  purposes,  in  a  question  regarding  property  delivered  to  him 
by  the  settlor  in  his  lifetime.  Where  an  assignment  is  shown  to 
have  been  made  for  a  valuable  consideration,  the  donees  (although 
heirs  of  the  granter)  will  only  be  permitted  to  retain  the  fund  upon 
condition  of  implementing  the  contract,  (ti) 

1591.  Next,  where  a  security  taken  in  the  name  of  a  friend  or 
relative,  or  assigned  or  indorsed  to  him,  has  been  retained  by  the 
tCTtS^rwdtoto  deceased  in  his  own  hands,  or  in  the  custody  of  a  neutral  person, 
it  is  a  question  of  intention  whether  the  transaction  is  to  be  re- 
garded as  a  donation  or  a  trust.  The  death  of  the  granter  is  not 
equivalent  to  delivery  in  the  case  of  deeds  not  ex  facie  of  a  testa- 
mentary nature ;  and  it  is  obvious  that  undelivered  deeds  of  convey- 
ance do  not  fall  within  the  scope  of  the  statute  1696 ;  for  the  granter 
cannot  be  expected  to  call  for  a  back-bond  of  trust  in  relation  to 
a  deed  of  security  which  he  retains  in  his  possession.  The  nature 
of  the  circumstances  from  which  an  intention  to  donate,  or  the  con- 
trary, may  be  inferred,  will  be  best  exhibited  by  a  comparison  of 
the  more  important  cases ;  though,  where  so  much  depends  upon 
intention,  it  is  impossible  to  rely  implicitly  on  any  particular  com- 
bination of  circumstances  as  a  precedent  in  similar  cases. 
In  what  cases  1592.  In  the  first  place,  it  is  settled  that  the  real  proprietor  may 

toX^presom^  alter  the  destination,(o)  or  denude  the  nominal  grantee,  at  any 
time  during  his  life,  if  there  has  been  neither  delivery  nor  trans- 
mutation of  possession. (jo)  Where  a  sum  has  been  originally  ad- 
vanced on  loan,  a  donation  will  not  be  presumed.(g')  Sums  ad- 
vanced to  children  will  be  imputed  in  satisffifction  of  any  claims 
they  may  have  under  their  father's  marriage-contract. (r)  In  Ked- 
die  V.  ChristieXs)  a  deposit-receipt,  taken  by  a  father  in  name  of 
one  of  his  children,  and  found  undelivered  in  his  repositories  after 
his  death,  was  held  to  form  part  of  the  general  executry  estate ; 


1889, 1  D.  927.  It  ought  to  be  added,  that 
where  a  title  is  taken  in  the  name  of  the 
wrong  person,  without  the  consent  of  the 
purchaser,  the  latter  is  entitled  to  prove 
his  case  praut  de  /ure, — ^this  not  being  a 
case  of  trust;  Wadddl  y.  Wadddl,  17  March 
1868,  1  Macph.  686. 

(fi)  WaddeWt  Trt.  v.  WaddeU,  20  June 
1848,  5  D.  1288. 

(o)  J^ey  V.  Aiken,  11  Feb.  1831,  9 
Sh.  428. 


(p)  DaUasy,  Leuhman,  1710,  M.  16,191; 
Hdffor  y.  HamUtorCt  Tr$.,  12  June  1828, 
6  Sh.  968 ;  Fyfe  v.  KeddU,  6  March  1847. 
9  D.  858. 

{q)  Otahru  V.  Dunbar,  7  June  1821,  1 
Sh.  50,  N.  E.  54. 

(r)  Murray  v.  Murray,  5  Dec.  1848,  6 
D.  176. 

(9)  Keddie  v.  Christie,  24  Nov.  184«,  IL 
D.  146. 
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and  in  Heron  v.  M^Geoch^{t)  trustees  to  whom  the  residue  of  the  chaf.  xlthi« 
granters  estate  was  bequeathed  for  their  own  absolute  use,  were 
found  entitled  to  claim  from  one  of  their  number  the  sums  con- 
tained in  certain  deposit-receipts  which  had  been  delivered  to  him 
three  years  before  the  grantor's  death,  and  which  nearly  exhausted 
the  residue,  the  defender  having  failed  to  prove  donation.  In 
Cruickshanks  v.  Cruick8hink8^{u)  a  majority  of  the  judges  of  the 
Second  Division,  affirming  the  judgment  of  Lord  Butherfurd,  de- 
cided that  an  undelivered  deposit-receipt,  taken  by  a  father  in  the 
joint  names  of  himself  and  his  son,  or  the  survivor  of  them,  could 
not  receive  effect  as  a  donation.  The  want  of  delivery  precluded 
the  supposition  of  a  donation  irUer  vivaa,  and  it  could  not  be  pre- 
sumed without  extrinsic  evidence  that  a  gift  mortis  causa  was  in- 
tended, (x)  Where  a  document  of  debt  is  taken  in  the  name  of 
two  parties  jointly,  the  Court  will  inquire  from  what  source  the 
money  was  advanced,  and  decree  accordingly,  (y) 

1693.  On  the  other  hand,  it  would  appear  that  where  the  grantor  in  wha  c&bm 
stipulates  for  a  reconveyance  on  demand,  the  circumstance  of  the  inferr^f^ 
donee  having  been  made  a  party  to  the  arrangement  is  equivalent  Si^S^**** 
to  delivery  ;  and  therefore,  if  the  grantor  die  without  recalling  the 
destination,  the  gift  will  take  effect  as  a  donation.     This  was  the 
principle  of  the  decision  in  Fj/fe  v.  Kedslte,  where  a  majority  of  the 

whole  Court  decided  that  a  transference  of  bank  stock  inter  vivos 
into  the  names  of  two  of  the  grantor's  nephews,  who  were  among 
the  residuary  legatees^  qualified  by  a  back-letter,  gave  the  donees  a 
right  to  the  stock,  in  addition  to  their  shares  of  the  residue,  (s)  It 
would  appear  that  an  unqualified  special  assignation  executed  on 
deathbed,  as,  for  example,  a  transference  of  a  deposit-receipt  in  the 
bank  books,  is  a  good  donation  Tnortis  causa ;  such  conveyances, 
when  executed  intuitu  mortis,  being  effectual,  like  testamentary 
writings,  without  delivery,  (a) 

1694.  We  proceed  to  notice  two  recently  decided  cases,  in  which  Mkrruige-coii. 
the  efiect  of  the  laws  of  marriage  and  succession  in  modifying  the  wttieS'^^w- 
construction  of  special  destinations  was  the  subject  of  consideration.  d«d*of  title 

effectual  as  a 
donatioD  inter 
(0  Emm  y.  M'Gtoeh,  18  Not.  1861, 14     Dec  1858, 16  D.  168.     See  Maekdlar$  t.  vivo9. 

D.  25.    In  qnestioiiB  as  to  indorsed  de-     ffunUr,  5  March  1858,  20  D.  761. 

podt-reoeipts,  the  practice  now  is  to  grant         (x)  Fwr  Lord  Jnstice-Glerk  Hope,  16  D. 

an  iasoe  of  donation,  under  which  parole     169. 

evidence  is  addnced  on  hoth  sides ;  Kenr         (y)  CuihiU  t.  Bteyu,  infra. 

^y  T.  Rot,  8  July  1868, 1  Macph.  1042 ;         (z)  Fyfe  v.  Kedzlie,  6  March  1847,  9  D. 

^tnr  T.  Ro$9'  £xr9,,  15  Jnne  1866,    4      858. 

Hacph.  820;  M^Cubbin's  Extb,  t.  TaU,  81  (a)  British  Linen  Co.  t.  Martin,  8  March 

Jan.  1868.  1849,  11  D.  1004 ;  and  see  Stair,  4,  45, 

(tt)   0nndc9hafik9  v.    Cruiekskanks,    10     17;  Ersk.  8,  8,  91. 
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OHAP.  xLTin.  In  Oallotoay  v.  Craig ^{b)  the  House  of  Lords  sustained  a  destina- 
tion in  a  policy  of  life  assurance  to  the  wife  of  the  assured,  as  a 
valid  constitution  of  a  postnuptial  provision  in  favour  of  the  wife  ; 
and  as  the  provision  in  this  case  was  considered  to  be  reasonable  in 
amount,  their  Lordships  held  that  the  husband's  bankruptcy  did 
not  revoke  it.  In  Cuthill  v.  Bum8,{c)  a  deposit-receipt  had  been 
granted  to  a  husband  and  wife,  payable  to  the  parties  jointly  and 
to  the  longest  liver.  In  a  competition  for  the  fund  between  the  wife 
and  the  husband's  heirs,  a  majority  of  the  judges  of  the  Second 
Division  dissented  from  Lord  Mackenzie's  ruling,  to  the  effect  that 
the  wife  was  entitled  to  the  sum  in  virtue  of  the  destination,  while 
sustaining  her  claim  on  the  ground  that  the  deposit  was  from  her 
own  funds.  This  reasoning  has  not  satisfied  us  that  the  Lord  Ordi- 
nary  was  wrong ;  for  though  a  receipt  is  not  a  testament,  its  terms 
may  be  evidence  of  a  donatio  mortis  cau8a,{d) 
Dertiiiation  to  1696.  Destinations  to  heirs  and  assignees  in  the  titles  of  estates, 

heirs  and  assiz^   ,,  ,_  t*»i 

nees  in  title-      bcmg  regarded  as  necessary  words  of  style,  mean  no  more  than  that 
vertM^terert.  ^^©  subject  shall  go  to  the  heirs-at-law  in  the  absence  of  any  testa- 
mentary conveyance  of  the  estate  to  other  heirs.     Accordingly,  the 
rights  represented  by  the  trustees  under  a  gerieral  trust-disposition 
and  settlement  are  preferable  to  that  of  the  heir-at-law  under  such 
a  destination,  (e)     And  where  a  power  was  reserved  to  a  father  by 
his  marriage-contract  to  distribute  his  estates  amongst  his  children 
in  such  proportions  as  he  pleased,  and,  failing  such*  apportionment, 
his  entire  estate  was  to  be  divided  equally  amongst  the  children,  the 
subsequent  acceptance  of  a  title  to  heritable  property  in  favour  of 
himself,  his  heirs  and  assignees,  was  held  not  to  import  an  exercise 
of  the  power,  as  to  this  subject,  in  favour  of  his  eldest  son.(/) 
Extension  of  the       1696.  Bosulting  interests  are  also  raised  upon  conveyances  inter 
cBseTof  con-  *'  vivo8  in  Other  ways ;  as  in  the  case  of  an  ex  facie  absolute  disposi- 
tnict.  |.Jqjj  delivered  to  a  creditor  with  the  intention  of  making  the  pro- 

perty available  as  a  security  for  advances  ;  in  the  case  of  a  purchase 
by  an  agent  who  interposes  his  security  for  the  price,  and  in  the 
meantime  takes  a  disposition  to  himself ;  in  the  case  of  latent  part- 
nerships or  interests  in  joint-stock  companies.  The  fiduciary  rela- 
tions arising  out  of  this  class  of  transactions  having  already  been 

{h)  OaUoway  v.  Craigy  17  July  1861,  28  (e)  Parquharttm  t.  Farquharwn,  6  Paton 

D.  (Ap.  Ca.)  12,  4  Macq.  267,  reversing  22  724,  affirming  M.  6596,  2290. 

D.  1211.  (/)  Jardine  y.  Jardine,  22  Jan.  1850, 

(e)  CtOhiU  T.  Burtu,  20  March  1862,  24  12  D.  506 ;  see  Murray  ▼.  Murray,  17  May 

D.  849.  1826,  4  Sh.  589,  N.  £.  596,  as  to  whether 

(cQ    As  to  donation  tnortia  causa,  see  a  life-interest  was  raised  to  a  fee  by  a  title- 
Chap.  22,  sect.  1  (Legacies).  deed  destination. 


UNDER  WILLS  AND  DISPOSITIONS.  Ill 

considered  in  treating  of  the  Proof  of  Trusts  under  the  Statute  chaf.  itTrn. 
1696,  cap.  25,  it  is  unnecessary  to  revert  to  the  subject. (gr) 

1697.  If  trustees  invest  funds  in  their  own  names  for  behoof  of  Effw*  of  mu- 
parties  whose  interest  is  afterwards  found  to  be  excluded  by  a  pre-  ati(Ki  of  invet- 
ferable  title,  the  resulting  interest  may  be  claimed  by  the  preferable  Sty'tiSe.'*^ 
beneficiary  directly  from  the  trustees.  (A)  Accordingly,  where 
trustees  had  taken  securities  in  their  own  name  for  behoof  of  a 
legatee  under  the  trust-settlement,  and  a  competing  claim  by  credi- 
tors under  a  marriage-contract  was  afterwards  sustained,  the  Court, 
on  the  suggestion  of  Lord  Rutherfurd,  declared  :  "  That  the  sums 
contained  in  the  four  several  securities,  and  in  the  deposit-receipt, 
which  are  specially  claimed  by  Mrs  S.  as  having  been  invested 
or  set  apart  by  the  trustees  for  her  behoof,  cannot  be  held  as 
payments  duly  and  irrevocably  made  to  her,  or  placed  beyond  the 
power  of  the  trustees  or  of  the  Court  in  this  midtiplepoinding,  in  so 
far  as  these  are  required  to  be  replaced  in  the  ultimate  accounting, 
in  order  to  satisfy  the  claims  of  the  v^dow  and  son  as  creditors 
under  the  marriage-contract,  and  the  claim  of  the  son  for  his 
legitim/'  (t) 

(^)  See  Chap.  47,  sect.  1.  (A)  Buik  y.  PaiuUo,  14  Nov.  1S54,  17  D.  44. 

(i)  17  D.  49,  60. 
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OF  CONSTRUCTIVE  TRUSTS. 


Definition  of  1698.  A  constructive  trust  is  said  to  be  raised  where  a  person 

co^^ctive      clothed  with  a  fiduciary  character  gains  some  profit  or  advantage 
by  availing  himself  of  his  position  as  trustee,  (a)     For,  as  it  is  not 
permitted  to  a  trustee  to  make  profit  by  his  office;  it  follows  that, 
where  such  profit  is  shown  to  have  been  made,  the  estate  or  interest 
accruing  to  the  trustee  must  be  considered  to  have  been  acquired  by 
him  for  the  benefit  of  his  constituents,  and  to  be  the  subject  of  a 
constructive  trust.  (6) 
Aothorities  cited       1B99.  The  doctriuejs  laid  down  as  we  have  stated  it  in  HamU' 
the'e^rai^^     fcw  V.  Wright ^{c)  9k  casc  relating  to  the  purchase  of  a  security  by  a 
doctrine.  trustec.     The  trustee,  it  was  observed,  "  was  not  under  any  legal 

disqualification  from  acquiring ;  but  being  trustee  for  the  suspender, 
and  bound  as  such  to  enlarge  his  and  the  creditor's  funds,  he  could 
only  acquire  for  behoof  of  the  trust-estate.  This  was  the  general 
principle  of  the  law  of  Scotland,  not  merely  in  the  case  of  direct 
trustees,  but  of  guardians,  executors,  etc.,  and  of  all  those  who  are 
in  the  situation  of  being  trusted  for  behoof  of  another."  In  deliver- 
ing judgment  in  the  same  case  on  appeal,  Lord  Brougham  observed, 
that  the  knowledge  acquired  by  a  trustee  in  reference  to  the  sub- 
ject of  purchase  was  of  itself  a  sufficient  ground  of  disqualification, 
and  of  requiring  that  such  knowledge  be  not  only  not  used  to  the  de- 
triment of  the  trust,  but  he  not  used  for  the  trustee's  otvn  benefi4,(d) 
1600.  In  the  leading  case  of  the  York  Buildings  Co.  v.  Mac- 


{a)  Lewin  on  Trnsta,  Chap.  10.  Stair, 
1,  6, 17.  The  doctrine  may  be  said  to  date 
from  Lord  Thnrlow's  celebrated  judgment 
in  the  case  of  the  York  Building$  Co,  y, 
Mackenzie,  18  May  1796,  8  Paton,  878. 

(6)  The  principle  is  illustrated  in  an 
early  case,  Sinclair  v.  Maxwell,  1708,  M. 
16,186.  The  defender  had  undertaken  to 
a  friend  to  procure  a  legacy  to  be  left  to 


him  by  a  party  with  whom  he  had  influ- 
ence ;  but,  instead  of  doing  so,  he  obtained 
the  legacy  in  his  own  faTOur.  The  Court 
held  the  defender  bound  to  account  for  the 
fund. 

(c)  Hamilton  v.  Wright,  1  D.  678,  per 
Lord  Cockbum. 

(i)  Hamilton  y.  Wright,  2  Aug.  1842,  1 
Bell,  674,  see  691. 
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kenzicy  it  was  observed  by  Lord  Thurlow  that  it  was  supposed,  on  qhaftib  xlix. 
the  one  side,  that  the  circurastance  of  the  purchaser  being  common  lo^  xhuriow's 
agent,  created  some  legal  disability  in  him  to  enter  into  the  pur-  <*»<*«•»• 
chase  at  all,  and  that  it  was  therefore  unlawful,  and  must  be  cut 
dovra ;  that,  on  the  other  side,  it  seemed  to  be  imagined  that  they 
had  only  to  dispose  of  that  objection,  and  prove  that  there  was  no 
rule  which  made  a  contract  so  entered  into  unlawful ;  but,  disre- 
garding both  views,  he  had  come  to  be  of  opinion  that,  while  no  man 
could  be  trustee  for  another  but  by  contract,  it  was  clear  that  under 
circnmstances  a  man  might  be  liable  to  all  the  consequences  in  his 
own  person  which  a  trustee  would  be  liable  to  by  contract.  The 
contract  of  sale  in  this  case,  according  to  all  the  forms  of  it,  was  a 
valid  and  good  one,  and  the  estate  was  by  that  means  vested  in  Mr 
Mackenzie ;  yet  from  the  manner  in  which  the  estate  was  purchased, 
and  under  the  circumstances  of  the  case,  in  point  of  equity  he  ought 
to  be  compelled  to  reconvey.(e) 

1601.  The  principle  of  putting  a  quasi-fiduciary  construction  on  Modem  autho- 
purchases  by  trustees  in  their  own  names  was  again  recognised  by  "  ^^' 
the  decision  in  Fraser  v.  HankeyXf)  where  it  was  observed  by  Lord 
President  Boyle(gf)  that  there  was  no  authority  for  holding  "  that 
such  a  purchase  actually  creates  what  may  be  termed  a  Idbea  realts^ 
or  amounts  to  an  absolute  nullity."  Lord  Fullerton  also,  (A)  observ- 
ing on  the  York  Buildings  case,  said — "  A  trustee  is  understood  to 
be  acting  rightly  for  the  parties  who  are  his  constituents,  and  is 
therefore  bound  to  hold  for  their  behoof,  and  to  account  to  them. 
That  appears  to  be  the  principle  on  which  the  decision  in  the  case 
of  Mackenzie  turned.  When  the  case  came  back  from  the  House  of 
Lords,  it  did  so  with  an  order  on  Mackenzie,  the  common  agent,  to 
account  with  his  constituents.  It  Just  seems  to  have  been  held 
there,  that  though  Mackenzie,  as  common  agent,  had  got  posses- 
sion of  the  estate,  he  was  held  as  so  possessing  it  for  the  credi- 
tors up  to  the  time  when  he  was  compelled  to  reconvey."  And 
to  the  same  effect  is  the  observation  of  Lord  Colonsay,(t)  in 
Laird  v.  Laird — "  The  law  will  presume  that  the  trustee  intended 
that  the  profits  should  go  to  the  beneficiary,  rather  than  presume 
that  he  intended  his  own  aggrandisement  at  the  risk  or  expense  of 
the  beneficiary."  It  is  apparent  from  the  nature  of  constructive 
trusts,  that  such  rights,  arising,  as  they  do,  quasi  ex  delicto,  are 

(e)   York  BuOdingi  Co.  v.  Mackenzie,  18  (^)  9  D.  423. 

May  1796,  8  Pat.  898.  (A)  9  D.  480. 

(/)  Friuer  v.  Hankey  ^  Co.,  13  Jan.  (t)  Laird  v.  Laird,  20  D.  981. 
1847,  9  D..410. 

VOL  II.  H 


114 


OF  CONSTRUCTIVE  TRUSTS. 


Purchases  of 
trust-estate  by 
trustees. 


OHAPTBB  xLix.  not  goveined  by  the  provisions  of  the  Act  1696  as  to  proof.    And 
this  was  expressly  found  in  an  early  case.  (A;) 

1602.  The  cases  above  cited,  in  illustration  of  the  general  con- 
ception of  a  constructive  trust,  serve  to  show  that  the  law  relating 
to  purchases  of  the  trust-estate  by  trustees  forms  a  very  important 
part  of  the  subject.  As  it  will  be  necessary  to  treat  more  fully  of 
such  purchases  in  the  discussion  of  the  subject  of  the  duties  of  trus- 
tees for  sale,(Z)  it  is  not  necessary  to  enter  here  upon  a  review  of 
the  cases. 

1603.  One  of  the  applications  of  the  doctrine  of  constructive 
trust,  which  appears  to  be  of  considerable  importance  in  English 
practice  has  relation  to  the  renewal  of  leases  ;  the  rule  being,  that 
if  a  trustee  or  agent  renew  a  lease  in  his  own  name,  he  shall  be  held 
to  have  taken  it  in  trust  for  the  parties  interested  in  the  original 
lease,  (m)  The  rule  is  so  strictly  enforced,  that  even  if  a  proprietor 
should  refuse  to  grant  a  renewal  in  favour  of  a  minor  beneficiary, 
and  the  trustee  thereupon  renews  the  lease  in  his  own  name  and  for 
his  own  benefit,  the  Court  will  oblige  him  to  assign  it  to  the  minor.  (») 
The  Scotch  cases  upon  renewals  of  leases(o)  are  of  no  great  interest, 

(k)  Spreul  v.  Crawford^  1741,  Elchiea,      holds  had  a  general  power  of  appointment. 


Renewal  of 
leases  bj  tms 
tees. 


"  Adjudication,"  No.  30. 

(l)  Sco  Chap.  64,  sect.  8. 

(wi)  See  Wh.  &  T.  L.  C,  infra. 

(n)  Keeeh  v.  Sand/ord,  Sel.  Cb.  Ca.  61, 
1  Wh.  &  T.  L.  Ca.,  8d  ed.  89.  A  lessee  of 
the  profits  of  a  market  had  devised  to  a 
trustee  for  an  infant ;  and  the  trustee  hav- 
ing been  refused  a  renewal  in  name  of  the 
infant,  took  a  lease  for  the  benefit  of  him- 
self. The  Court  of  Chancery  held  that 
there  was  a  constructive  trust  for  the  in- 
fant. Lord  King  observed — "  If  a  trustee, 
on  the  refusal  to  renew,  might  have  a  lease 
to  himself,  few  trust-estates  would  be  re- 
newed to  cestui  que  use.  This  may  seem 
hard,  that  the  trustee  is  the  only  person  of 
all  mankind  who  might  not  have  the  lease ; 
but  it  is  very  proper  that  the  rule  should 
be  strictly  pursued,  and  not  in  the  least  re- 
laxed." A  few  of  the  leading  decisions  on 
this  important  topic  (selected  from  White 
&  Tudor 's  Leading  Cases,  pp.  40-60)  may 
be  noted : — 

Life  Interests. — ^Testator  bequeathed  lease- 
holds to  his  widow  for  life,  with  remainder 
over ;  the  leases  expired  during  the  life  of 
the  widow,  who  renewed;  held  that  the 
new  leases  were  subject  to  the  trusts  of  the 
will;  James  y.  Dean^  11  Ves.  388,  16  Ves. 
286.    A  tenant  for  life  of  renewable  lease- 


which  she  did  not  exercise;  held  that  a 
renewal  in  her  own  name,  not  being  an 
execution  of  the  power,  enured  at  her  death 
to  the  remainder  man ;  Brookman  v.  Hales^ 
2  V.  &  B.  46. 

Joint  Owners. — If  one  of  several  renew 
in  his  own  name,  he  will  hold  in  trust  for 
the  entire  body ;  Palmer  v.  Young^  1  Vern. 
276;  ex  parte  Grace,  1  B.  &  P.  876. 

Partners  — "  One  partner  cannot  treat 
privately  and  behind  the  backs  of  his  co- 
partners for  a  lease  of  the  premises  where 
the  joint  trade  is  carried  on,  for  his  own 
individual  benefit;  if  he  does  so  treat,  and 
obtains  a  lease  in  his  own  name,  it  is  a  trust 
for  the  partnership ;"  per  Sir  W.  Grant  in 
Featherstonehaugh  v.  Fenutick,  17  Ves.  811. 

Mortgages. — If  either  the  mortgagor  or 
the  mortgagee  renew,  the  new  lease  will  be 
held  a  graft  on  the  old  one  for  the  respec* 
tive  interests  of  both  parties ;  Rushworth^s 
case,  Freem.  12,  Finch.  892,  2  Ch.  Rep. 
118  ;  Smith  v.  Chichester,  1  C.  &  L.  486. 

Agents. — In  such  transactions  agents  are 
dealt  with  as  trustees ;  Edwards  v.  Lewis, 
8  Atk.  588  ;  MulhaUen  v.  Marum,  8  D.  &  W. 
817,  where  the  transaction  was  set  aside  by 
Sir  E.  Sugden,  Lord  Ch.  of  Ireland. 

(o)  Wilsons  V.  WiUon,  1789,  M.  16,876  ; 
Bee  V.  Wallace's  Exrs.,  1 746,  M.  6008,  6011  ; 
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except  as  establishing  the  doctrine  of  constructive  trusts,  which  ap-  chaptkb  xux. 
pears  indeed  to  have  been  recognised  at  a  very  early  date.  In  a  case 
which  was  decided  so  far  back  as  1632,  the  principle  was  raised  very 
purely.  The  factor  to  a  tutor  had  obtained  a  tack  of  teinds  in  favour 
of  his  wife  in  liferent  and  the  tutor's  ward  in  fee.  It  appeared  that 
the  lady  had  a  liferent  over  a  part  of  the  lands,  as  to  which  therefore 
her  right  to  obtain  the  tack  was  undisputed.  "  But  for  the  teinds 
of  the  rest  of  the  lands  of  the  minor,  whereof  she  had  no  liferent, 
the  Lords  found  that  the  benefit  of  the  tack  in  that  ought  to  accresce 
to  the  minor  and  not  to  the  conjunct  fiar  (the  factors  wife),  nor  to 
the  factor  nor  to  the  tutor,  the  minor  always  paying  a  proportion 
pro  rata  of  the  grassum  of  the  tack."(^)  And  where  the  widow  of 
a  tenant  had  continued  the  possession  of  the  farm  after  her  hus- 
band's death,  and  subsequently  obtained  a  renewal  of  the  tack  in 
her  own  name,  it  was  decided  that  the  right  to  the  new  lease  be- 
longed to  her  daughters,  who  were  entitled,  as  heirs-portioners,  to 
succeed  to  their  father's  possession,  (g) 

1604.  In  another  case,  it  appeared  that  the  tutor-at-law  of  the 
children  of  a  deceased  tenant  had  executed  a  renunciation  of  the 
subsisting  tack,  and,  in  consideration  thereof,  had  obtained  a  new 
lease  in  his  own  name  for  fifteen  years,  which  was  again  renewed 
just  before  the  tutory  expired.  After  having  by  these  transactions 
acquired  a  fortune  of  several  thousand  pounds,  he  was  sued  by  his 
wards  for  repayment  of  the  profits  of  the  occupation,  and  although 
some  of  the  judges  were  of  opinion  that  the  defender  was  only 
bound  to  restore  the  "  surplus  rents,"  a  majority  of  the  Court,  after 
repeated  argument,  held  that  the  defender  was  bound  to  account 
for  the  jyrq/its  of  the  possession  for  the  whole  period  of  the  currency 
of  both  leases,  (r)  The  case  of  Parkhill,  decided  on  appeal  by  Lord 
Bathurst,(^)  appears  to  be  exceptional  in  its  circumstances  and 
not  to  touch  the  principle  ;  there  the  renewal  of  the  lease  was  not 
obtained  by  the  curator  until  after  the  beneficiary  had  attained  to 
majority ;  and  although  it  was  pleaded  that  the  latter  was  absent 
on  foreign  service  at  the  time  of  the  renewal,  it  was  clear  that,  for 
that  very  reason,  he  would  not  have  succeeded  in  obtaining  a  re- 
newal of  the  lease  for  himself.  (^) 

1605.  Where  a  renewed  lease  is  assignable,  and  is  disposed  of  Rights  of  oner- 
to  an  onerous  purchaser,  it  may  be  assumed  that  the  title  of  the  nota^rtcd!* 


ParkhiU  ▼.  Ckalmer$,  1771.  M.  16,866,  12  (r)    WiUoruv.  WiUon,  1789,  M.  16,876, 

Feb.  1778,  2  Pat.  291 ;  Seth  v.  Hain,  14  16,878. 

July  1866,  17  D.  1120.  (t)  ParkhiU  v.  Chalmert,  12  Feb.  1778, 

(p)  Ludquhaim  ▼.  Haddo,  1682,  M.  9608.  2  Pat.  291. 

(g)  Btt  V.  WaUaee'9  Em,,  1 746,  M.  6008.  (t)  2  Pat.  296  ;  and  see  M.  16,866. 
See  p.  6009. 
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Renewal  of 
Ifttses  by  tutors 
And  quasi' 
trustees. 


HAPTEB  iLix.  purchaser  ^ill  stand  good,  according  to  the  principle  recognised  in 
the  case  of  purchases  hy  tru6tees,(tt)  the  beneficiary  having  his  re- 
medy in  the  form  of  damages.  But  if  the  original  lease  were  re- 
gistered under  the  Leases  Act  1857,(j^)  which  provides  for  the 
registration  of  renewals,  as  in  a  progress  of  titles,  the  title  might 
come  to  depend  upon  the  means  which  the  register  afforded  of  dis- 
covering the  fraud. 

1606.  We  have  seen  that  the  principle  of  constructive  trust  is 
not  confined  in  its  application  to  proper  trusts,  but  extends  to 
every  kind  of  fiduciary  relation.  And  accordingly,  if  a  tutor,(y) 
curator,(2)  interdictor,(a)  executor,(6)  assignee  in  security,(c)  or 
factor  acting  under  the  authority  of  a  trust,(rf)  renew  a  lease  on  his 
own  account,  he  will  be  deemed  to  hold  it  as  a  constructive  trustee 
for  his  constituents.  And  although  a  trustee  should  be  individually 
interested  in  tlie  leasehold  subject,  he  is  in  no  better  position  in 
respect  to  the  right  of  renewal  than  an  ordinary  trustee,  for  equity 
will  not  permit  a  person,  who  has  duties  to  perform  towards  others 
in  the  same  position  as  himself,  to  avail  himself  of  his  situation  to 
obtain  a  disproportionate  advantage  at  their  expense,  (e)  In  the 
Immaterial  that  cascs  citcd,  the  rulc  was  applied  where  the  renewal  was  for  a  dif- 
neViMseare*  *  forcut  term  and  at  a  difierent  rent;(/)  also  where  the  original 
lease  had  expired,  the  landlord  being  under  no  obligation  to  re- 
new ]{g)  and  where  a  reversionary  right  was  reserved  to  the  bene- 
ficiary.(A)  In  a  case  where  the  lease  in  question  was  not  properly 
a  renewal,  but  an  original  tack  of  the  teinds  of  the  trust-estate,  the 
trustee  was  obliged  to  refund.(t)  The  same  equitable  principle 
was  enforced  where  an  interdictor  had  obtained  a  renewal  of  a 
wadset  in  which  his  constituent  was  creditor,  (fc) 

1607.  Where  the  ground  of  action  is,  that  a  trustee,  or  creditor 
in  possession,  has  obtained  a  renewal  of  a  lease  in  his  o\vn  name, 
pursuant  to  a  renunciation  by  the  tenant  himself,  and  subject  to  an 
obligation  to  account,  the  trust  can  only  be  proved  by  writ  or  oath 
in  terms  of  the  Statute  1696.(Z)  If  a  beneficiary  acquiesce  in  the 
trustee's  discharge  for  any  considerable  time,  he  will  be  held  to  have 
abandoned  his  right  of  redress,  (w) 

(u)  Fraaer  v.  Hankey,  18  Jan.  1847,  9  D.  («)  Ibid;  ParkhiU  v.  Chalmers,  M.  16,365, 

416.  2  Pat  291. 

(z)  20  &  21  Vict,  cap.  26,  J  17. 

(y)  WiUwM  V.  WUsoUy  M.  16,376. 

(z)  ParkhiU  v.  Chalmers,  2  Pat  291. 

(a)  Campbell  v.  Campbell,  1761,  M.  7156. 

(b)  Bee  V.  Wallace's  Exrs.,  M.  6008. 

(c)  Seth  V.  Hain,  14  July  1866,  17  D. 
1120. 

(d)  Ludquhaim  v.  Uaddo,  M.  9503. 


diAFerent 


Exceptional 


(/)  Wilsons  V.  WiUon,  M.  16,876. 
{g)  Bee  v.  Wallace,  M.  6008. 
(A)  Ludquhaim  v.  Uaddo,  M.  9508. 
(t)  Ibid. 

Ik)  Campbell  7.  CampbeU,  M.  7166. 
(0  Seth  V.  Hain,  17  D.  1117. 
(to)  Robertson  v.  Scott,  3  July  1884,  12 
Sh.  875. 
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1608.  It  appears  from  the  above  meutioned  decisions,  that  a  chaptm  xlix. 
trustee  renewing  a  lease  in  his  own  name  is  not  only  bound  to  a»- 

sign  the  right  to  his  constituent  when  required,  but  is  also  account-  bo™m!  t<.  lr\ 
able  for  the  profits  of  his  occupation. (n)  The  trustee  is,  of  course,  ^!^j!^  **** 
entitled  to  all  necessary  allowances  for  rents  and  expenses  of 
management,  including  the  grassum  or  consideration  paid  for  the 
renewal  of  the  lease,  (o)  It  would  also  seem  that  he  is  entitled  to 
some  allowance  for  his  personal  services  in  the  management  and 
cultivation  of  the  farm.(|>) 

1609.  In  the  rule  that  a  trustee  who  purchases  debts  due  by  his  PnreiiM«  of 
constituent,  acquires  them  for  behoof  of  the  estate,  we  have  another  J^  ^^  *^" 
application  of  the  doctrine  of  constructive  trust  ;(g)  for,  said  Lord 
Campbell,  in  a  leading  case  on  this  subject,  it  was  clear  that  a  trus- 
tee could  not  purchase  the  bond  for  his  own  benefit,  nor  could  his 
representatives  sue  upon  it  for  the  benefit  of  his  estate ;  and  the 
obligor  having  offered  to  pay,  or  having  paid  back  the  purchase 
money,  with  interest,  the  trustee  could  have  no  further  claim 
against  him.(r)     The  rule  applies  to  all  persons  holding  an  office 

or  situation  of  trust,  as  testamentary  trustee8,(«)  trustees  for  credi- 
tor8,(0  tutors  and  guardians,(tt)  factors,(x)  agents,(y)  and  persons 
acting  in  the  character  of  negotiomm  gestor.{z)  The  beneficiary  is 
entitled  to  all  collateral  benefits  arising  from  the  purchase ;  and  ac- 
cordingly, it  was  found  that  the  legal  of  an  apprising,  purchased  by 
a  trustee,  could  not  be  held  to  be  expired,  to  the  effect  of  vesting 
the  beneficial  right  to  the  estate  in  his  person,  (a)  And  where  a 
truster  included,  in  a  trust-disposition  of  his  estates,  an  acre  of 
groimd  which  did  not  belong  to  him,  and  the  trustee  afterwards 
obtained  a  gratuitous  conveyance  of  it  from  the  proper  owner,  it 
was  found  that  the  right  to  the  said  acre  of  ground  accresced  to 
the  beneficiary,  (fe) 

1610.  The  liability  of  a  trustee  purchasing  debts  is  not  affected  Doctrine  not  to 
by  the  circumstance  of  the  trust  being  confined  to  any  special  de-  «<25J|^ '" 
scription  of  property  ;(c)  or  of  the  debts  in  question  having  been 

(n)  WtUatu  Y.  WiUon,  Bee  ▼.  WaOaee,  (t)  MaxweU  v.  Mazwell,  1667,  M.  16,166. 

My  nqtra;  Thoirs  y.  T<dquhoun,  1686,  M.  {t)  UamiUon  y.   Wright,  ntpra ;  Roe  v. 

16,805,16,808.    See  also  (7oeArafi«  y.  J?^it,  Ola$$,  1678,  M.  16,170;  Ogilvie  y.  Zyon, 

1  Feb.  1866, 17  D.  821 ;  Laird  v.  Laird,  26  1729,  M.  16,200 ;  E,  af  Crawford  y.  Hep^ 

June  1856,  17  D.  984,  as  to  the  principles  hum,  1767,  M.  16,208. 

upon  whicli  the  accounting  is  to  be  made.  («)  Wright  v.  Wright,  1712,  M.  16J98. 

(o)  Ludqukaim  y.  Haddo,  M.  9504.  {%)  Murray  Y.Murray,  1710,  M.  9504. 

(p)  M.  16,878 ;  but  see  Bee  y.  WaUaee,  (y)  Cmrean  y.  M'Gmoan,  1786,  M.  9504, 

M.  6012  (Kilkerran).  {z)  Spreul  v.  Crawford,  1741,  Elchies, 

(q)  Stoir,  1,  6,  17.  *•  Trust."  No.  1 ;  "  Adjudication,"  No.  80. 

(r)  HamiUon  v.  Wright,  18  March  1889,  (a)  Ogilvie  v.  Lyon,  1729,  M.  16,200. 

1  D.  668;  reversed  2  Aug.  1842,  1  BeU,  (A)  CocAraw  v.  (7orArati«,1782,M.  16,839. 

574,  502.  (c)  Haxicdl  v.  MaxweU,  M.  16,166. 
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ciiAPT»B  iLix.  incurred  after  the  constitution  of  the  trust ;  or  of  the  purchase  hav- 
ing been  made  openly,  and  with  the  tacit  consent  of  the  benefici- 
ary. (cQ     It  would  seem  that,  in  the  case  under  consideration,  a 
trustee  purchasing  a  bond  would  not  be  entitled  to  use  diligence 
against  his  constituent  on  the  clause  of  registration,  even  to  the 
effect  of  obtaining  repayment  of  the  sum  advanced ;(e)  but  he  might 
recover  it  as  a  debt  by  ordinary  action,  or  take  credit  for  it  in  his 
accounts  as  money  advanced  to  the  trust.    In  this  view  of  his  posi- 
tion, there  seems  to  be  some  room  for  criticism  upon  the  decision 
in  the  sequel  of  Hamilton's  ca8e,(/)  to  the  effect  that  the  trustee 
could  not  set  off  a  sum  of  £2000,  which  he  had  paid  for  his  con- 
stituent's bond — the  subject  of  litigation — in  compensation  of  his 
constituent's  claim  for  the  expenses  of  the  action. 
Spreui  V.  Craw-       1611.  It  is  interesting  to  observe,  that  as  early  as  the  case  of 
Spreul,  in  1741, (g')  a  very  correct  view  was  taken  of  the  nature  of 
a  constructive  trust.     The  defender  in  that  case  having  taken  upon 
himself  the  management  of  the  property  of  his  minor  relatives,  and 
having,  during  the  subsistence  of  that  relation,  purchased  an  adju- 
dication over  one  portion  of  the  minor's  estate,  and  taken  a  gratui- 
tous disposition  to  another  part  of  it,  the  Lords  would  not  entertain 
a  declarator  of  trust  as  to  the  lands  disponed  in  fee-simple  (though 
they  afterwards  reduced  the  conveyance) ;  but  as  to  the  purchase 
of  the  adjudications,  they  had  no  hesitation  in  affirming  that  the 
Statute  of  1696  did  not  apply.    The  distinction  taken  by  President 
Forbes  and  Lord  Arniston  did  not  depend  altogether  on  the  cir- 
cumstance of  Spreul  being  a  negotiorum  gestor — for  an  express  trus- 
tee would  equally  have  been  precluded  from  acquiring  debts  for  his 
own  benefit — ^but  on  the  rule  by  which  the  relation  of  a  constructive 
trust  is  impressed  upon  all  transactions  by  means  of  which  a  trustee 
is  enabled  to  gain  an  advantage  at  the  expense  of  the  trust-estate. 
Possession  of  1612.  An  agent  is  so  far  a  constructive  trustee  that  he  cannot 

S!M?^y"oon-  ^se  his  lien  upon  title-deeds  put  into  his  hands  for  a  special  pur- 
structivc  trusts,  p^g^  fQj.  the  purposo  of  enforcing  a  claim  arising  upon  a  previous 
transaction.  In  the  case  of  Allan  v.  Sawei'8,{h)  certain  trustees, 
in  consideration  of  the  sum  of  £900,  assigned  to  the  defender  a 
heritable  bond  for  that  amount,  and  became  bound  for  the  punctual 
payment  of  the  interest.  The  property  having  afterwards  been 
brought  to  sale,  Allan,  who  had  acted  as  agent  for  both  parties  in 

(d)  HamiUon  v.    Wright,    1  BeU,   591,  "  Truet,"  No.  1 ;  "  Adjudication,"  No.  80 ; 

592,  per  Lord  Brougham.  and  see  the  narrative  of  this  case  in  Jfor- 

(«)  Ibid.  shall  v.  Lyall,  18  Feb.  1859,  21  D.  621. 

(/)  Wright" t  Trs,  v.  Hamilton,  7  Dec.  (h)  Allan  v.  Saxcert,  8  June  1842,  4  D. 

1843,  6  D.  186.  1866  ;  Tnglit  v.  Monerieff,  7  Feb.  1851,  13 

(y)    Spreul    t.    Crawford,    1741,    Ekh.  P.  622. 
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the  loan  tTansaction,  and  who  was  also  one  of  the  trastees,  attempted  onArm  inx. 
to  enforce  his  lien  against  the  property ;  but  it  was  held  that  he 
could  not  come  forward  in  his  professional  capacity,  or  use  his 
rights  acquired  in  that  character  to  defeat  the  security  on  the  faith 
of  which  he  had  invited  the  lender  to  advance  the  money.(t)  "  An 
agent,"  said  Lord  FuUerton,  "  who  joins  in  bonds  containing  an 
assignation  to  the  title-deeds,  does  by  the  clearest  implication  de- 
part from  any  claim  of  lien  on  these  title-deeds — ^a  claim  which  can 
be  urged  and  made  eflFectual  only  by  obstructing  the  creditor's  right, 
which  the  agent  has  bound  himself  to  fortify  and  make  good/'(Ar) 

1613.  These  cases  are  closely  allied  to  the  rule  laid  down  by  Doty  of  agent 
Lord  Corehouse  in  Wilson  v.  Lnm8daine,(l)  and  confirmed  by  sub-  Sw^uTta/wn- 
sequent  decisions,(m)  that  an  agent  who  acts  for  both  parties  in^^*^"*****^- 
any  onerous  transaction  is  not  at  liberty  to  retain  the  title-deeds  as 

against  one  of  those  parties  in  order  to  enforce  payment  of  an  ac- 
count due  by  the  other.  The  principle,  as  stated  by  that  learned 
judge,  is,  that  "  where  a  man  acts  in  the  double  capacity  of  agent 
for  two  parties  having  opposite  interests,  like  a  borrower  and  lender, 
he  incurs  serious  responsibilities,  and  it  is  the  duty  of  the  Court  to 
see,  as  far  as  possible,  that  the  safety  of  one  or  other  of  his  clients  is 
not  thereby  compromised."  (^)  And  in  the  case  of  Gray  v.  Wardrop 
it  was  observed,  "  that  when  an  agent  undertakes  the  solemn  duty 
of  acting  for  both  lender  and  borrower,  he  must  never  lose  sight 
of  the  delicacy  of  his  position,  and  he  is  bound  to  make  the  fullest 
disclosure  to  the  lender  of  everything  that  can  affect  the  security."(o) 

1614.  The  rule  is  not  confined  to  the  case  of  a  lien  for  accounts  Doctrine  of  con- 
incurred  prior  to  the  conveyance ;  it  frees  the  titles  from  all  claims  Ippu^to*^ 
against  the  lender  for  accounts  subsequently  incurred  by  the  bor-  *2®^*'"  "*"• 
rower  to  his  agent,  provided  the  bond  contains  a  clause  of  delivery 

of  writs.  In  Paterson  v.  Currie  it  was  observed,  that  after  the 
transaction  was  completed,  the  titles  remained  with  the  agent  for 
behoof  of  the  heritable  creditor ;  though,  whether  his  happening  to 
be  agent  for  both  parties  might  have  the  effect  of  inducing  a  double 
possession,  might  be  doubted.  (|>)  Although  the  borrower's  agent 
should  enter  into  direct  communication  with  the  lender,  he  is  not 

(i)  4  D.  1369.  Dec.  1864,  8  Macph.  191,  it  was  held  that 

{It)  Inglis  y.  Monerieff,  18  D.  627.  a  party  who  had  ohtained  possession  of  a 

(0  Wilton  V.  Lumtdame,  29  June  1887,  deed  in  the  capacity  of  agent  for  another, 

16  8h.  1211.  was  not  entitled  to  use  it  for  his  own  pur- 

(m)  PalerMon  t.  Ourriej  8  July  1846,  8  poses,  viz.,  for  the  purpose  of  obtaining 

D.  l606 ;  Gray  T.  Wardrop't  Tra.,  21  May  himself  served  heir  to  his  father. 

1861, 13  D.  968.  (o)  18  D.  970,  per  Lord  President  Boyle, 

(ii)   WiUon  V.  Lumadaine,  29  June  1887,  (p)  Paterson  v.  Currie,  8  July  1846,  8 

16  8h.  1218.     In  Marshall  v.  MoUitan,  7  D.  1010. 
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Specialty  in 
case  of  obliga- 
tion to  exhibit 
titles. 


iiAPTiR  xLix.  bound  to  disclose  the  existence  of  a  lien  unless  he  expressly  under- 
take the  duty  of  agent  for  both  parties,  (g)  Where  an  agent  in  a 
loan  loses  his  lien  over  the  title-deeds,  by  neglecting  to  make  it  a 
matter  of  special  stipulation  with  the  lender,  the  right  in  question 
lapses  irrecoverably,  and  cannot  be  maintained  even  by  the  trustee 
on  the  agent's  sequestrated  estate,  (r) 

1615.  The  ordinary  obligation  to  produce  title-deeds  to  parties 
interested,  seems  to  be  more  a  matter  of  direct  stipulation  than  of 
implied  trust.  It  does  not  occur  to  us  that  the  power  of  inspecting 
such  documents  can  be  claimed  as  a  right ;  unless  perhaps  by  joint 
proprietors ;  but  of  course,  a  diligence  may  be  obtained  where  a 
right  is  tlie  subject  of  litigation.  A  heritable  creditor  to  whom 
writs  have  been  assigned,  to  the  effect  of  maintaining  his  right,  is 
not  entitled  to  demand  a  loan  of  the  titles,  until  the  term  of  pay- 
ment  has  arrived,  even  to  enable  him  to  carry  through  an  assign- 
ment  of  the  security.  («)  And  it  is  doubtful  whether  a  creditor  to 
whom  title-deeds  have  been  delivered  as  an  additional  security,  may 
not  refuse  to  produce  them  to  the  proprietor,  except  upon  condition 
of  repayment  of  the  debt.(^)  The  tendency  of  the  decisions  is  to 
support  the  interest  of  the  party  in  possession  of  the  titles,  (w) 
Couhtructive  1616.  In  Dolgleish  v.  Buchajian,{x)  the  question  was  raised,  but 

JJ"^^jJ5jdeaof  ^^^^  determined,  whether  a  tradesman  who  recovers  under  a  gene- 
insnranoe.  j-^i  insurance  of  his  stock  in  trade,  etc.,  including  goods  "  in  trust 
or  on  commission,"  was  bound  to  communicate  the  benefit  of  the 
policy  to  customers  whose  goods  were  destroyed  upon  his  pre- 
mises, assuming  that  there  was  a  surplus  beyond  what  was  neces- 
sary to  compensate  his  individual  losses.  Lord  Ivory  doubted 
whether  the  insurance  oflHice  could  be  compelled  to  pay  the  surplus 
to  the  policy-holder,  since  it  was  not  apparent  that  the  latter  had 
any  proper  insurable  interest  in  goods  in  trust  or  on  commission  in 
his  premises ;  but  thought  that,  if  the  company  did  pay  what  they 
were  not  bound  to  pay,  it  would  be  difficult  for  the  owner  of  the 
goods  to  establish  a  right  to  such  a  windfall. (y)  If  the  claim  in 
such  a  case  be  maintainable  at  all,  we  apprehend  it  can  only  be 
stated  as  raising  a  constructive  trust  in  the  person  of  the  holder  of 
the  policy  (the  depositary),  regarding  him  as  a  trustee  of  the  articles 


(q)  Clarke  v.  Morrison,  29  Nov,  1887,  16 
Sh.  188. 

(r)  Infflu  V.  Monereiff,  7  Feb.  1861.  13 
D.  622. 

(*)  Uamilton  v.  Brown,  16  May  1889, 1 
D.  726. 

(0  Malcolvi  V.  Carmichael,  9  March  1854, 
10  D.  826;  2  Bcira  Com.,  Tith  rd.,  88, 


(ti)  Hamilton  v.  Brown^  Malcolm  v.  Car- 
michadf  uhi  supra;  McNeill  v.  Blair,  17 
Nov.  1886, 14  Sb.  14 ;  Dobie  v.  Scales,  19 
May  1881,  9  Sh.  609  ;  Robertson  v.  Black- 
wood's Trs.,  10  July  1862,  1  Stuart,  1014. 

(x)  Dolgleish  v.  Buchanan^  17  Jan.  1864, 
16  D.  382. 

(//)  1«  P.  337. 
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sent  by  customers  for  repair,  and  therefore  bound  to  communicate  chaptkb  xlix. 
advantages  incident  to  the  relation. 

1617.  A  liferenter  may  be  considered  as  being  in  a  certain  sense  Duties  of  Ufe- 
a  trustee  of  the  property  for  the  fiar ;  and  if  he  commit  waste,  by  [m  for  the  fiw. 
unfair  leasing,  or  exhaustion  of  the  subject,  he  will  be  liable  as  for 
a  breach  of  trust  The  same  observation  may  be  made  in  relation 
to  heirs  of  entail. (2)  **  I  conceive,"  said  Lord  Bedesdale,  "one  can 
scarcely  put  the  situation  of  an  heir  of  entail,  in  a  Scotch  entail, 
with  a  power  of  granting  leases,  in  a  higher  situation  than  a  trustee. 
If  you  consider  him  a  trustee  in  executing  that  power,  he  should  so 
execute  it  as  to  have  regard  to  the  interest  of  his  successor.  .  .  . 
If  a  trustee,  in  such  a  situation,  had  granted  leases  of  this  descrip- 
tion, though  they  were  really  to  the  prejudice  of  the  succeeding 
heir  of  entail,  does  it  follow  that  damages  can  be  recovered  against 
the  estate,  and  against  the  trustee,  who  has  acted  without  an  intent 
to  injure  the  succeeding  heir  of  entail  ?  "(a)  But  his  Lordship,  as 
well  as  Lord  Eldon,(6)  were  of  opinion,  that  if  leases  were  renewed 
at  an  unreasonably  low  rent,  the  heir  would  be  liable  in  damages. 
Such  a  claim  would  not  readily  be  entertained  where  no  grassum 
was  taken  ;  and  great  weight  would  always  be  given  to  the  element 
of  honajidea, 

(2)  Marq.  of  Queeruberry  ▼.  Montgomery^  (b)  6   Pat.  677 ;    and  Bee   Muirhead  v. 

{Tmwald  case)  26  May  1820,  6  Pat  561.         Young,  13  Feb.  1868,  20  D.  692. 
(a)  6  Pat.  667. 
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CHAPTER  L. 

TRANSMISSION  OF  BENEFICIAL  INTERESTS  BY  DEED 

OR  OPERATION  OF  LAW. 


I.  Atsiffnment  and  Dupontion  inter  vivos. 
II.  TetkunaUary  Ditpatition. 


III.  DuceiU  to  Heirs  and  Executors, 

IV.  Diligence  against  the  Trust-EsUUe. 


SECTION  I. 

ASSIGNMENT  AND  DISPOSITION  OF  BENEFICIAL  INTERESTS  BY  DEED 

INTER  VIVOS. {a) 


Division  of  the 
subject. 


The  questions  that  require  to  be  noticed  have  relation,  Jirat,  to 
the  assignable  quality  of  the  beneficial  interest ;  and,  secondly^  to 
the  effect  of  intimation,  and  to  questions  of  priority  of  title. 

Vested  interests  1618.    I.    Of   THE  ASSIGNABLE  QUALITY  OF  THE  BENEFICIAL  INTER- 

i^lMti^ni'or^^  EST. — It  is  a  general  rule  of  law,  that  any  vested  interest,  although 
disposition  and   ^ot  in  the  Dosscssion  of  the  beneficiary,  is  capable  of  beine  trans- 

assignation.  *     ,  .  .  .  .  . 

mitte'l  by  assignation  ;  or,  if  the  interest  is  of  an  heritable  nature, 
by  disposition  and  assignation.  Interests  in  trust-estates  are  sub- 
ject to  the  same  rules,. with  respect  to  the  form  of  transmission,  as 
debts ;  and  therefore  a  simple  assignation,  not  intimated,  will  be 
effectual  as  an  obligation  against  the  cedent ;  but  it  will  neither 
divest  him,  nor  secure  a  preference  to  the  assignee  in  a  question 
with  a  subsequent  assignee  or  arresting  creditor,  (fe)  It  would  be 
foreign  to  our  subject  to  enter  upon  a  discussion  of  the  requisites 
of  assignation  and  disposition,  and  the  completion  of  a  title  by  in- 
timation or  its  equipoUents.  It  is  sufiicient  to  notice  how,  and  in 
what  manner,  the  assignable  quality  of  the  beneficiary's  interest 
may  be  affected  by  the  trust. 


(a)  A  digest  of  the  English  authorities 
on  the  assignable  character  of  equitable 
estates  ¥rill  be  found  in  2  Tudor 's  Leading 
Cases,  3d  ed.  706  et  seq.f  but  on  a  subject 
which  is  so  closely  connected  with  a  techni- 


cal branch  of  law — Conyeyancing,  English 
cases  can  be  of  no  value  as  precedents. 
(b)  See,  for  example,  Maxwell  y.  Wylie, 

25  May  1887, 15  8h.  1005;  Forbes  y.  Luekie, 

26  Jan.  1838, 16  Sh.  874;  Wilson  y.  Wilson, 
9  July  1742,  4  D.  1503. 
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1619.  A  apes  successioniSy  or  contingent  right,  may  be  assigned,    qhaptkb  l. 
but  the  assignment  will  be  operative  only  in  case  the  right  becomes  j^^^  ©f  aang- 
ve8ted.(c)     If,  on  the  contrary,  the  cedent's  interest  lapses  by  the  ^^1^-  '^ 
predecease  of  the  legatee  or  the  occurrence  of  an  adverse  contin- 
gency, no  right  passes,  (d)    Tn  a  large  proportion  of  the  decided 

cases  on  vesting,  the  question  at  issue  was,  whether  the  beneficial 
interest  had  vested  so  as  to  be  carried  by  a  previous  assignation  or 
testamentary  disposition. 

1620.  In  a  destination  of  a  legacy  to  a  legatee,  his  heirs  and  as-  Construction  of 
signees,  the  term  aaatgnees  is  understood  to  apply  to  assignees  of  a  rabsut'^^. 
the  vested  interest ;  and  therefore,  if  the  legatee  predecease  the  tes- 
tator, the  legacy  will  not  go  to  the  executor  of  his  will,  but  to  the 

heir  or  next  of  kin,  according  to  the  nature  of  the  subject,  (e)  And 
the  same  rule  obtains  in  regard  to  the  execution  of  powers  of  dis- 
posal of  equitable  interests.  A  deed  of  disposal  by  a  party  who  has 
merely  a  possibility  of  obtaining  the  power,  will  be  effectual  if  the 
power  afterwards  vest,  but  not  otherwise.  (/)  An  agreement  to 
sell  an  interest,  which  is  not  vested,  has  the  same  effect  as  an  assig- 
nation of  the  interest  in  a  question  with  the  cedent. 

1621.  An  assignation  of  a  beneficial  interest  which  is  already  Effect  of  awig- 
vested,  takes  effect  immediately,  even  where  the  payment  or  de-  ^rert  whSi^to 
livery  of  the  subject  is  postponed  to  a  future  period.     If  followed  ^^j^J"*** 
by  intimation,  it  divests  the  cedent  of  the  entire  personal  right ;  i»y*We. 
and  even  though  not  intimated,  it  is  effectual  as  an  agreement  to 

convey 'his  entire  interest,  including  subsequent  accessions.  For 
example,  if  the  legatee  of  the  reversion  of  a  fund  which  is  burdened 
with  a  liferent,  assign  his  interest,  no  question  can  afterwards  be 
raised  as  to  the  value  of  the  interest  at  the  time  of  the  assignation  ; 
for  the  thing  that  was  assigned  was  the  right  as  it  stood  in  the 
cedent,  whether  of  fixed  amount,  indefinite,  or  unascertained. (y) 

1622.  It  is  to  be  observed  that,  although  a  disponee  of  lands  Personal  right 
may  transfer  his  personal  title  to  another  by  merely  assigning  the  J^/^^ums- 
disposition,  yet  a  party  who  has  a  personal  right  to  heritable  pro-  ^^"^vXords 
perty,  €,g,j  a  right  to  demand  a  specific  conveyance  of  heritable  sub- 
jects from  the  trustee,  can  only  convey  it  effectually  by  using  dis- 
positive words.    When,  therefore,  a  conveyance  is  contemplated  of  a 

(e)  8ee    Wood  v.  Begbie,  etc.,  17  June  {e)   Wilkie  v.  Wilkie,  27  Jan.  1887,  16 

18dO,  12  D.  963.  Sh.  480 ;  BeU  v.  Cheape,  21  May  1845,  7 

(d)  Jokrutone  BtaitU  v.  Johnstone's  Trs,,  D.  614 ;  Bee  also  Robertson  y.  Pattinson^  18 

7  Feb.  1868.    A  husband  having  assigned  Aug.  1846,  5  Bell,  269. 

his  interest  in  a  fund  settled  by  the  wife's  (/)  Infraf  sect.  2. 

fiUher  on  the  occasion  of  his  daughter's  (p)  Pattinson  v.  Bohertson,  6  March  1S44, 

mErriage,  the  forfeiture  of  the  husband's  6  D.  944 ;  Stainton  ▼.  Stcanton'a  Trs.,  25 

interest  by  divorce  was  held  to  apply  to  Jan.  1850,  12  D.  672 ;  Mitchell  v.  Major, 

the  assignee.  12  Nov.  1866,  19  D.  30. 
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Whether  an 
equitable  or 
beneficial  in- 
terest can  be 
entailed. 


beneficial  interest  in  a  trust  consisting  wholly  or  partially  of  herit- 
able estate,  it  will  be  proper  in  all  cases  to  make  use  of  the  words 
**  dispone  and  assign,"  unless  the  parties  to  the  transaction  are 
anxious  to  raise  a  question  as  to  the  heritable  or  moveable  quality 
of  the  interest.  (A) 

1623.  A  beneficial  interest  in  lands  and  heritages  may  be  made 
the  subject  of  an  entail,  if  the  fee,  in  contemplation  of  law,  re- 
mains in  the  beneficiary ;  as,  for  example,  where  the  proprietor  of 
the  estate  has  conveyed  it  to  trustees  for  payment  of  his  debts, 
without  disposing  of  the  reversionary  interest,  in  which  case  an 
entail  may  be  effectually  made  of  the  reversionary  estate  by  the 
granter  of  the  trust  or  his  heir,  notwithstanding  the  subsistence  of 
the  trust.  The  reports  present  many  instances  of  the  execution  of 
deeds  of  entail  and  other  dispositive  settlements  under  such  circum- 
stances, (t)  If  the  fee  of  the  estate  is  in  the  trustee,  a  dispositive 
conveyance  of  the  estate  itself  by  the  beneficiary  would  seem  to  be 
inappropriate,  as  he  has  only  the  right,  and  not  the  title,  of  heritable 
proprietor.  A  disposition  of  the  estate  would,  however,  receive 
effect  as  a  conveyance  of  the  beneficial  interest.(i)  If  this  doctrine 
be  correct,  it  follows  that  an  entail  executed  by  a  party  in  right  of 
the  beneficial  interest  would  be  a  good  assignation  to  the  institute 
or  first  taker ;  and  it  is  thought  that  it  ought  on  principle  to  be 
binding  upon  the  first  taker,  as  a  trust,  to  execute  an  effectual  en- 
tail of  the  estate.  Indeed,  it  may  fairly  be  maintained,  on  the  con- 
struction of  the  Entail  Statute,  that  a  disposition  of  the  beneficial 
interest,  subject  to  the  statutory  prohibitions,  is  capable  of  receiving 
effect  as  a  valid  entail  of  the  heritable  interest  under  the  trust,  so 
that  the  heir  should  not  be  in  titulo  to  demand  a  conveyance  from 
the  trustees  except  under  the  conditions  of  an  entail.  (Z) 


(A)  If  the  beneficiary  convey  the  estate 
itself,  supposing  his  title  to  be  complete, 
the  conveyance  will  be  effectual  as  an  as- 
signation of  his  equitable  interest;  Patdy. 
BoydTs  Tr.,  22  May  1886,  18  Sh.  818. 

(t)  See  M'MiUan  v.  Campbdl,  14  Aug. 
1884,  7  W.  &  S.  441,  affirming  9  Sh.  651 ; 
Cunninghame  v.  M^Leod,  18  Aug.  1846,  6 
Bell,  210,  affirming  8  D.  1288,  and  cases 
cited,  chapter  45  (Radical  Right). 

(k)  A  beneficiary  of  property  directed  to 
bo  entailed,  may  burden  the  life  interest 
with  provisions  in  the  same  manner  as  if 
an  estate  had  been  actually  purchased  and 
conveyed  to  the  heirs  under  the  fetters  of 
an  entail ;  that  is,  assuming  the  period  to 


have  arrived  at  which  the  entail  ought  to 
have  been  executed  ;  Stamton  v.  Staintan^s 
Trs.,  26  Jan.  1860,  12  D.  571. 

{I)  See  Lord  Moncrieff 's  note  in  M^MU- 
Ian  V.  CampbeU,  4  March  1881,  9  Sh.  564 ; 
and  the  cases  of  Livingston  and  Denholm^ 
there  referred  to.  No  opinion  was  ex- 
pressed in  the  House  of  Lords  as  to  the  com- 
petency of  entailing  a  personal  right  to 
heritable  property  according  to  the  law  of 
Scotland;  but  Lord  Wyndford  obeerved, 
that  in  similar  circumstances  a  Court  of 
Equity  in  England  would  compel  the  per- 
son in  whom  the  legal  estate  was  vested,  to 
complete  the  conveyance  ;  7  W.  &  S.  461, 
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1624.  A  liferenter(m)  or  joint-owner(n)  can  only  assign  the  pre-    qhapteb  l. 
cise  interest  that  he  himself  has  in  the  estate.     On  the  death  of  AjBignment  of 
the  cedent,  therefore,  tHe  interest  will  pass,  in  the  one  case  to  the  ^^j°g^  ^*'* 
fiar,  and  in  the  other  to  the  remaining  joint-owners. 

1626.  As  to  assignations  of  beneficial  interests  in  personal  pro-  Form  of  asug- 
perty,  no  special  form  of  assignment  is  necessary.     A  bill  of  ex-  gciai  interesta 
change  drawn  upon  and  presented  to  the  trustees  is  a  good  assign-  "*  v^nonahy- 
ment  of  the  funds  of  the  beneficiary  in  their  hands,  (o)     Professor 
Bell  indicates  an  opinion,  that  the  assignation  of  a  bill  or  other  debt 
due  by  the  truster  to  the  beneficiary  does  not  give  the  assignee  a 
right  to  dividends  declared  by  the  trustee  in  a  voluntary  trust  ;(p) 
and  it  has  been  settled  that  dividends  due  under  a  sequestration 
are  not  carried  by  an  assignation  of  the  debt  subsequent  in  date  to 
the  sequestration,  the  rule  being,  that  all  diligence  begun  must  be 
separately  assigned. 

1626.  The  legal  assignations,  as  marriage,  bankruptcy,  and  judi-  TransmiBsfen  of 
cial  assignations,  are  operative  upon  beneficial  interests  in  the  same  threats  by  legal 
manner  as  upon  other  personal  rights.     Where  the  question  was  t^!^^^' 
between  creditors  of  a  husband  claiming  the  wife's  legitim,  as  fall- 
ing under  the  Jtts  mariti^  and  the  wife  herself  claiming  provisions 
of  larger  amount  than  the  legitim  being  given  to  her,  exclusive  of  her 
husband's  jus  mariti,  the  Court  sustained  the  exercise  of  the  power 
of  election  by  the  wife  in  her  own  favour,  (g)     It  has  not  yet  been 
decided  whether  creditors  can  compel  the  donee  of  a  general  power 
to  exercise  it  by  conveying  the  property  to  a  trustee  for  their  be- 
hoof, (r) 

1627.    II.   Of  intimation  and  the  completion  of  a  title. — A  intimation  ne- 
1  n    '  'J*         j.i^\.'»x  J.  *  ixj.1  •  cessary  to  divest 

benenciary  is  divested  of  his  interest  in  personal  estate  by  assigna-  the  beneficiwy. 
tion  duly  intimated  to  the  trustees ;  and  it  would  seem  that  intima- 
tion to  a  single  trustee,  or  to  a  factor  on  the  trust-estate,  may  be 
sufficient  to  complete  the  title  of  the  assignee,  though  certainly  not 
to  put  the  other  trustees  in  mala  Jide,  in  the  event  of  their  paying 
to  a  subsequent  assignee.  («)  The  title  of  the  assignee  to  the  sub- 
ject being  completed  by  intimation,  it  follows  that  his  right  is  pre- 
ferable to  that  of  subsequent  arresters  claiming  through  the  bene- 
ficiary. 

(m)  SUwarCs  Tra,  v.  Stewart,  20  Dec.  {q)  Lowton  ▼.  Youriff,  16  July  1854,  16 

1861,  14  D.  298;  aee  HamiUanY.  M*Gie,7     D.   1098;   Stevenson  v.  Hamilton,  7   Dec. 
Jane  1828,  6  Sh.  982.  1836, 1  D.  181. 

(r)  Robertwn  y.  Menziei,  10  Mar.  1857,  (r)  See  tbe  opinions  in  Folio  v.  Hollo, 

19  D.  671.  26  Jan.  1848,  6  D.  446. 

(o)  Wait*t  Trs.  y.  Pinkney,  21  Dec.  1853,  («)  Earl  of  Aberdeen  v.  Earl  of  March 

16  D.  279 ;  Carter  y.  M'Intoth,  20  March  and  Others,  9  April  1780,  1  Cr.  &  St.  k  P. 

1862,  24  D.  926.  44 ;  Stair,  8, 1, 10 ;  4, 40, 83 ;  More's  Notrs, 
(p)  2  Bell's  Cona.,  5th  ed.  p.  20.  BB. ;  Ersk.  3,  5,  5. 
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Beneficuuynot  what  different  position.     A  disposition  and  assignation  of  a  per- 
diT«ted  of  the    gQjjai  right  iq  heritable  estate,  the  title  to  which  stands  in  the 

equitable  interest  °  '  ,  ... 

in  heriubie  pro-  person  of  a  trustec,  does  not  communicate  to  the  assignee  a  right 
^ftment.  Capable  of  being  completed  by  infeftment.     To  complete  his  title, 

he  must  therefore  either  obtain  a  conveyance  from  the  trustee,  or 
adjudge  the  estate  itself  in  implenient  of  the  assignation.  It  is  not 
necessary,  however,  that  the  assignee  of  a  beneficiary  should  have 
his  title  feudally  completed  in  order  to  the  acquisition  of  a  preference. 
On  the  contrary,  the  intimation  of  an  onerous  disposition  and  assig- 
nation of  the  beneficial  interest  in  heritable  estate,  entitles  the  assig- 
nee to  rank  preferably  to  subsequent  adjudging  creditors,  (t)  It  would 
seem  that  even  where  the  right  is  fully  vested,  and  the  beneficiary 
is  therefore  in  a  position  to  demand  a  conveyance,  an  intimated 
assignation  of  his  interest  would  suflSce  to  secure  a  preference  in 
bankruptcy,  (w) 
Qoestions  of  1629.  We  have  still  to  consider  whether  the  assignee  of  a  bene- 

preference  be-      n    *  >  .-.^    3   .  •  .  .  n 

tween  assignees  ficiary  IS  entitled  lu  any  circumstances  to  a  preference  over  assig- 

andoTfrortM.  ^^^^ ^^  ^^^  trustee.  This  question  is,  by  the  maxim  assignatus utitur 
jure  atictort8,{x)  resolved  into  the  more  simple  inquiry,  whether  tlie 
right  of  the  beneficiary  himself  is  liable  to  be  defeated  by  the  fraudu- 
lent assignment  of  the  trustee  ?    Here  a  distinction  must  be  taken 

Express  trusts,  between  declared  and  latent  trusts.  In  the  former  class  of  trusts, 
which  includes  conveyances  expressed  to  be  in  trust  for  purposes 
declared  in  a  relative  writing,  the  title  of  assignees  of  the  trustee  is 
measured  by  the  terms  of  the  whole  settlement ;  and  therefore,  if 
the  trustees  haVe  power  to  sell  and  convert  the  estate  into  money, 
onerous  assignees  of  the  trustee  have  a  preferable  right  to  the 
specific  estate,  and  the  claim  of  the  beneficiary  lies  against  the 
funds  into  which  the  estate  is  converted.  If  the  trustees  have  no 
power  of  disposal,  but  are  bound  to  convey  the  estate  specifically, 
purchasers  from  them  may  be  dispossessed  by  the  beneficiary  or 

Latent  trusts,  his  assigncc.  In  the  case  of  a  latent  trust,  that  is,  a  trust  consti- 
tuted by  ex  facie  absolute  disposition — and  it  is  immaterial  whether 
the  purposes  are  embodied  in  a  back-bond  or  not — ^a  purchaser  from 
the  trustee  is  not  affected  by  the  conditions  of  the  latent  trust,  and 
his  right  is  therefore  preferable  to  that  of  the  beneficiary  or  his  assig- 

(i)  Russell  V.  MaedoweUy  6  Feb.  1824,  from  right     An  onerous  assignee  takes 

F.G. ;  Morrice  v.  Sproi,  27  June  1846,  8  D.  the  right  of  the  cedent  as  it  stands  on  the 

918.  face  of  his  title;  subject,  however  (and 

(n)  See  Paul  v.  Boyd's  Trs,^  22  May  this  is  the  only  exception),   to  counter 

1885, 18  Sh.  818.  claims  on  the  pari;  of  the  debtor,  whose 

(z)  The  word  jus  here,  must  be  under-  rights,  of  course,  are  not  to  be  frustrated 

stood  in  the  sense  of  title  as  distinguished  by  the  act  of  his  creditor. 
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nee.(y)  Purchasers  from  trustees,  therefore,  st-and  in  a  better  posi- 
tion than  creditors  using  diligence,  who  can  only  take  the  personal 
right  which  is  the  subject  of  the  diligence  as  it  stands  in  the  per- 
son of  the  debtor.  (2)  This  is  equivalent  to  saying,  in  the  case  of  a 
trust,  that  the  estate  cannot  be  operated  upon  by  diligence  at  the 
instance  of  personal  creditors  of  the  trustee,  except  where  the  es- 
tate is  vested  in  his  person  by  infeftment  upon  an  ex  facte  absolute 
title,  (a) 


CBAPTKB  L. 


SECTION  II. 


TESTAMENTARY  DISPOSITION  OF  BENEFICIAL  INTERESTS. 

1630.  Beneficial  interests  in  personal  estate  are  transmissible  by  DistuK^Joii  u  to 
will ;  in  heritable  estate  by  mortis  causa  disposition.     Under  the  b^^w'l^-** 
expression  personal  estate,  we  mean  to  include  all  rights  which  are  JJId*^JJ,5^^ 
moveable  as  to  succession,  including  interests  in  land  directed  to  «»***«• 

be  sold  for  the  purpose  of  distribution.  Conversely,  it  is  to  be  un- 
derstood that  heritable  interests  as  to  succession  in  moveable  estate 
— e.g,,  personal  bonds  to  heirs  secluding  executors,  and  money  given 
to  trustees  upon  trust  to  purchase  land — can  only  be  transferred  by 
the  dispositive  form  of  conveyance,  (fe)  There  may  be  some  room 
for  doubt  as  to  the  last-mentioned  proposition,  but  the  conveyancer 
would  not  be  justified  in  assuming  that  money  directed  to  be  in- 
vested in  land  would  pass  by  a  will  not  containing  dispositive 
words,  (c) 

1631.  A  general  settlement,  disposing  of  all  the  grantor  s  means  Beneficial  in- 
and  estate,  carries  a  subsequently  acquired  interest  in  a  trust-estate,  ri^^^^^rai 
A  universal  legacy  carries  equitable  interests  in  moveable  estate,  disposition. 
whether  vested  in  the  testator  at  the  date  of  the  testament,  or  sub- 
sequently acquired,  (d)  The  decisions  have  gone  considerably  further ; 

(y)  SomerviUe  ▼.  Redfeam,  I  June  1SI8, 
5  Pat  707 ;  and  Professor  BeU's  Observa- 
tioQs,  I  Com.  5th  ed.  285.  See  also  Bunu 
T.  Lawrie,  7  July  1840,  2  D.  1348 ;  M'CUl- 
imd  T.  B<mk  of  Scotland,  27  Feb.  1867, 
19  D.  674. 

(s)  Gordon  ▼.  Chesfru,  5  Feb.  1824,  2 
8h.  676,  N.  E.  566.  and  F.C. ;  DmgtDoU  v. 
M'Combie,  6  June  1822, 1  Sh.  463,N.£.481. 

(a)  As  to  competitions  between  assig- 
nees and  creditors,  see  M'Gregor  ^  Frater 
T.  Maeandrew,  15  June  1831,  9  Sb.  742 ; 
£eU  T.  WiUiton,  18  Jan.  1831,  9  Sh.  266 ; 
I>*ike  ofAthoU  Y.  Anderson,  24  Nov.  1881, 
10  Sh.  49 ;  Bridges  y.  Ewing,  15  Not.  1836, 
15  Sh.  8. 

(6)  The  character  of  the  succession  is, 


of  course,  not  affected  by  any  unauthorised 
act  on  the  part  of  the  trustee ;  Berford  v. 
Brown,  1  June  1832,  10  Sh.  609. 

(c)  We  assume,  of  course,  that  the  direc- 
tion is  of  a  nature  to  operate  a  conversion 
of  the  estate  as  to  succession  in  the  event 
of  the  beneficiary  dying  intestate.  The 
general  opinion  is,  that  the  heir  can  only 
be  deprived  of  his  right  of  inheritance, 
whatever  the  subject  of  inheritance  may 
bp,  by  a  dispositive  conveyance.  A  mere 
direction  to  invest  trust-funds  upon  herit- 
able security  does  not  operate  a  conversiou 
of  the  estate.  See  chapter  11  (Constructive 
Conversion). 

(rf)  Baine  v.  Craig,  8  June  1846.  7  D. 
845 ;  Ramsay  v.  Lady  White,  26  June  1832, 
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Contingent  in- 
terests may  be 
disposed  of  by 
win. 


Capacity  to 
test 


for  it  has  been  decided ,  and  must  now  be  taken  as  law,  that  a  gene- 
ral testamentary  settlement,  executed  before  the  acquisition  of  a 
power  of  disposal,  is  to  be  regarded  as  an  exercise  of  the  power  of 
disposal  in  favour  of  the  beneficiaries  of  the  settlement,  (e) 

1632.  A  beneficiary  under  a  contingent  destination  may  dispose 
of  his  contingent  interest  in  the  succession  by  will.  If  the  fee  ulti- 
mately vests  in  him,  the  bequest  will  be  effectual ;  if  it  is  carried 
over  by  survivance  to  a  substituted  heir  or  joint  legatee,  the  will  is 
of  course  ineffectual  as  regards  that  interest.  As  to  the  capacity 
to  test,  there  does  not  seem  to  be  any  distinction  between  beneficial 
and  legal  estates.  It  is  understood  that  a  married  woman  may  dis- 
pose intuitu  mortis  of  her  interest  in  heritable  estate  vested  in  trus- 
tees for  her  use,  even  where  the  right  of  administration  is  not  ex- 
cluded. A  minor  may  dispose  of  his  beneficial  interest  in  moveable 
estate,  since  he  has  the  testamenti  /actio  in  relation  to  moveables. 
But  he  cannot  dispose  of  a  beneficial  interest  in  heritable  estate  to 
the  prejudice  of  the  heir  any  more  than  he  could  dispose  of  the 
estate  itself.  In  practice,  it  is  common  for  testators  to  prevent  their 
minor  children  testing  on  their  interests  in  the  succession  by  giving 
the  estate  over  to  the  survivors  or  to  other  persons  in  the  event  of 
any  of  the  children  dying  in  minority. 


SECTION  III. 


DESCENT  OF  THE  BENEFICIAL  INTEREST  TO  HEIRS  OR  EXECUTORS. 

Roles  of  sue-  1633.  Beneficial  interests  descend  to  the  legal  representatives 

^e^Si*^^CTai  oi  the  beneficiary  in  the  event  of  his  dying  intestate — heritable  in- 
tereste^^^^  *"    tcrcsts  accruing  to  the  heir ;  moveable  interests  to  the  personal  re- 
presentatives, according  to  the  threefold  division  recognised  in  the 
law  of  Scotland.  (/)     There  can  be  no  terce  or  courtesy  of  a  bene- 
ficial interest,  as  those  rights  only  attach  to  property  in  which  the 
deceased  died  infeft. 
Character  of  the        1634.  The  character  of  the  succession  to  a  trust-estate  does  not 
•ff^STy  in-    always  depend,  as  in  the  case  of  property  of  which  the  deceased  has 

tention. 


11  Sh.  786;  Fyffe  v.  F^fe,  18  July  1841, 
3  D.  1205. 

(c)  See  chapter  60  (Powers  of  Disposal), 
where  the  effect  of  the  exercise  of  powers 
of  disposal  by  will  is  examined.  It  may 
be  added  that,  where  the  donee  of  the  power 
predeceases  the  granter,  no  right  vests  in 
him,  and  his  testament  is  therefore  ineffec- 
tual as  ah  exercise  of  the  power ;  Henry  v. 


Orant,  19  Feb.  1824,  2  Sh.  606.  The  same 
result  will  follow  from  the  revocation  of  a 
power  of  disposal ;  Currie  v.  Ctarrie^  22  Jan. 
1886.  13  Sh.  290. 

(/)  See,  for  example,  Graham  y.  OoAom, 
81  May  1834,  12  Sh.  664,  where  a  succes- 
sion to  an  equitable  interest  under  a  trust- 
estate  was  divided  into  legitim,  Jus  relidtt, 
and  deadVpart. 
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the  title  as  well  as  the  interest,  upon  the  nature  of  the  estate,  but  chaptkb  i., 
more  frequently  upon  the  quality  in  which  the  truster  intended  it 
should  be  taken  at  the  period  of  distribution.  Where  there  is  no 
direction  to  convert,  the  character  of  the  succession  will  of  course 
foUow  that  of  the  property.  The  subject  of  constructive  conversion 
is  elsewhere  discussed. 


A  beneficial  interest  in  heritage  falls  to  the  heir  of  conquest  ^  ^^ « 
where  the  deceased  beneficiary  would  not  have  succeeded  to  it  as  ests  in  heriu«« 
heir  of  the  settlor ;  conquest  being  what  has  come  into  the  person  ^JLjowt** 
of  the  deceased  by  purchase,  gift,  or  other  singular  title,  from  a 
stranger,  or  from  one  to  whom  he  would  not  by  law  have  succeeded,  (g) 

1636.  The  right  to  the  heritable  and  moveable  succession  vests  Right  of  oondi- 
in  the  beneficiaries  named  or  conditionally  instituted  in  the^trust-  Tests  witboot 
settlement,  without  service  or  confirmation.  (^)    As  regards  move-  SJ^Soil  *" 
able  succession,  the  right  of  inheritance  will  again  transmit  to  re-  Sul^niniuo 
presentatives,  although  the  next  of  kin  of  the  parties  originally  pew»»i  wpnj- 
instituted  should  have  died  without  confirming,  (t)     The  rule  is  ont  confinn*- 
different  in  the  case  of  heritable  succession.     The  conveyance  con-  B^^dai  inter- 
tained  in  the  trust-deed  is  sufficient  to  give  a  vested  interest  in  the  S^j^^^'SS* 
estate  to  the  parties  named  or  designated  in  it,  who  succeed  accord-  benefidnry's 
ingly,  not  as  heirs,  but  as  donees  of  the  equitable  interest.     But  tion  of  Uw,  bat 
service  is  requisite  to  give  a  vested  interest  to  parties  claiming  the  without  serrice. 
estate  as  heirs  of  a  deceased  beneficiary.    The  heir  of  a  beneficiary 
is  not  entitled  to  a  conveyance  until  he  has  served  ;  and  should  he 
die  without  serving  heir,  his  right  does  not  transmit  to  his  own 
heir  or  disponee,  it  lapses  altogether,  and  the  succession  devolves 
to  the  next  heir  of  the  beneficiary  or  person  last  seized.     This 
doctrine  was  finally  settled  by  the  decision  of  the  House  of  Lords 
in  the  case  of  Buchanan  v.  Angti8,(k)     As  to  the  general  proposi- 
tion, that  heritable  succession  does  not  vest  without  service,  there 
could  be  no  doubt ;  but  it  was  thought  by  some  that  succession 
under  a  trust-deed  formed  an  exception  to  the  general  rule,  though 
upon  what  ground  we  are  not  aware.     The  doubt,  however,  is  now 
removed. 

1636.  The  case  of  Buchanan  v.  Angus  (1)  decides  the  point  that  Whether  • 

*^  beneficial  int«r- 

is)  Bell*8  Ck>m.   6th  ed.  102S ;  9upr<L,     vest  the  right  of  eaccession  in  moveable  est  Tests  in  « 

chap.  4,  sect  2.  property,  as  Benrice  stiU  is,  to  yest  the  sue-  8'».^*a*«-*»«' 

(A)  Qordon'z  Tr.  t.  JTarper,  4  Dec.  1821,  cession  to  heritable  property. 
P.C.;  also  1  Sh.  185,  N.£.  176 ;  Broughton         {k)  Buchanan  y.  Angw,  16  May  1862, 

▼.  Frater,  8  Mar.  1882, 10  Sh.  418.  4  Macq.  874,  877.    The  doctrine  was  as- 

(t)  This  result  fbUows  horn  the  operation  samed  both  in  the  judgment  of  the  Court 

of  the  Act  4  Geo.  lY.  cap.  98,  which  vests  of  Session  and  on  appeal.    See  also  Lord 

the  SDcoession  in  personal  representatives  Gurriehill's  opinion   in  Beattie't  TVt.   y. 

without  confirmation.     According  to  the  Cooper*t  Tr$.,  14  Feb.  1862,  24  D.  680. 
older  law,  confirmation  was  necessary  to         (Q  4  Macq.  877. 

VOL.  n.  I 
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service  is  necessary  to  vest  an  equitable  interest  in  a  subatitute  under 
a  trust-deed.  The  destination  was  "  to  my  brother,  Major  Smith, 
residing  in  Edinburgh,  and  the  said  Mrs  Margaret  Smith  or  Heugh, 
my  sister,  equally  betwixt  them,  share  and  share  alike,  and  their 
heirs  and  assignees  whomsoever."  The  truster  was  survived  by  his 
brother  and  sister,  and  a  right  to  one-half  of  the  estate  consequently 
vested  in  each  of  these  persons.  On  the  death  of  Major  Smith,  his 
sister  was  entitled  to  be  served  heir  to  him,  as  heir-at-law  and  also 
as  heir-substitute  under  the  substitution  to  heirs  and  assignees. 
She  did  not  serve  heir,  and  died  without  having  obtained  a  convey- 
ance of  the  estate  from  the  trustees,  leaving  a  trust-disposition  and 
settlement  of  all  her  heritable  and  moveable  estate.  The  House  of 
Lords  held  that  her  brother  s  share  of  the  succession  never  vested 
in  her,  and  that  his  succession,  after  her  death,  devolved  upon  the 
next  heir-at-law;  thereby  affirming  the  principle  that  service  is 
necessary  to  vest  the  right  of  succession  in  an  heir-substitute  of 
provision  under  a  trust-settlement. 


SECTION  IV. 


Diligence  may 
be  used  for 
attaching  (1) 
the  lega],  or  (2) 
the  equitable  or 
beneficial  estate. 


Creditors  of  the 
truster  or  trus- 
tee may  attach 
the  le^  estate 
by  dihgence. 


Creditors  of  the 
beneficiary  can 
only  attach  the 
equitable  estate. 


DILIGENCE  AGAINST  THE  TRUST-ESTATE. 

1637.  A  trust^state  is  liable  to  be  attached  by  diligence  at  the 
instance  of  creditors  of  the  truster,  and  creditors  of  the  trustee,  and 
by  the  beneficiaries,  or  creditors  claiming  through  them.  The 
nature  of  the  diligence  which  may  competently  be  used  in  any  of 
these  cases,  necessarily  involves  the  question  of  the  nature  of  the 
right  which  is  sought  to  be  attached,  or  rather,  of  the  nature  of  the 
debtor's  title  to  it.  The  trustee  s  title  to  the  legal  estate  is  com- 
mensurate with  that  of  the  truster;  therefore  creditors  of  the 
truster  and  creditors  of  the  trustee  attach  the  legal  estate  directly 
as  it  stands  in  the  person  of  the  latter,  using  the  diligence  adapted 
to  secure  the  property  of  which  the  trust-estate  consists.  For  ex- 
ample, they  would  use  arrestment  in  the  hands  of  the  trustee  for 
the  purpose  of  attaching  moveable  rights  only,  (m)  Corporeal  move- 
ables would  be  secured  by  poinding ;  heritable  estate  vested  in  the 
person  of  the  trustee,  by  adjudication.  (»)  The  nature  of  the  bene- 
ficial interest  in  the  estate  is,  in  this  case,  immaterial. 

1638.  But  the  creditors  of  a  beneficiary  have  no  right  to  attach 

(m)  Kyle's  Trt,  T.  WMU,  U  No7.  1827,  (n)  £.  of  Breadalbane  y.  Maedonald,  16 

6  Sh.  40;  but  arreetment  in  the  hands  of  Jan.  1824.  2  Sh.  621,  N.  £.  629 ;  Ker  t. 

debton  is  incompetent,  nnleas  the  executor,  €h-aham^$  Tr$,  21  Dec  1827,  6  Sh.  270. 

has  been  confirmed;  Henderson' $  Tre,  v.  As  to  inhibition,  see  J7ii<cAMony. 

Drummond'e  Tre.,  20  May  1881,  9  Sh.  etc.,  11  March  1830,  8  Sh.  709. 
618. 
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the  trost-estate  itself,  except  in  so  far  aa  it  is  specifically  destined 
to  their  debtor.  Their  doing  so  would  be  a  manifest  infringement 
of  the  rights  of  other  beneficiaries,  for  the  estate  might  not  be  suffi* 
cient  to  satisfy  the  claim  of  the  individual  beneficiary  in  full ;  and 
if  adjudications  were  led  against  the  estate  by  the  creditors  of  one 
or  more  of  the  beneficiaries,  the  trustee  would  be  prevented  from 
realising  the  estate  for  the  benefit  of  other  parties  having  equitable 
interests  in  it.  Inhibition,  which  would  paralyse  the  execution  of 
the  trust,  is,  if  possible,  even  a  more  unwarrantable  use  of  diligence 
on  the  part  of  creditors  of  a  beneficiary ;  and  the  Court  have  in- 
variably recalled  inhibition  at  the  instance  of  such  parties,  for  the 
obvious  reason,  that  the  act  of  a  beneficiary  in  contracting  debt, 
ought  not  to  have  the  effect  of  preventing  the  trustee  from  exercis* 
ing  the  powers  of  sale  reposed  in  him  by  the  truster  for  the  benefit 
of  aU  who  are  interested  in  his  succession.  Arrestment  is  the  Moverfiie  inter- 
proper  diligence  for  attaching  a  moveable  interest  in  a  trust-estate,  able  hj  amst- 
whether  that  estate  consist  of  heritable  or  of  moveable  property,  (o)  "*"** 
It  is  usual  to  serve  schedules  of  arrestment  on  all  the  trustees ;  and 
this  form,  whether  necessary  or  not,  ought  to  be  observed  as  the 
most  effectual  means  of  interpelling  the  trustees  from  paying  to  the 
beneficiary.(p)  Arrestment  of  a  beneficial  interest  may  be  used 
in  the  hands  of  the  trustee  for  the  purpose  of  founding  jurisdiction ; 
and  arrestment  by  a  beneficiary  in  the  hands  of  a  debtor  to  the 
trustee,  has  been  held  to  be  a  competent  mode  of  founding  jurisdic- 
tion in  an  action  of  denuding.(g)  After  the  death  of  a  beneficiary, 
his  interest  may  be  attached  by  confirmation  as  executor-credi- 
tor, (r)  A  right  to  a  share  of  heritage  not  given  subject  to  a  direc- 
tion to  sell,  is  not  subject  to  arrestment ;  adjudication  seems  to  be 
the  proper  form  of  diligence.  («)  Where  the  beneficiary's  right  re- 
quired to  be  made  effectual  by  adjudication  in  implement,  a  creditor 
was  held  to  be  entitled  to  resort  to  the  same  form  of  action.  (^) 

1839.  A  beneficiary,  although  in  one  sense  a  creditor  of  the  By  wUt  dfli- 

genoe  a  benefi- 
dary  may 
(o)  Douffku  V.  Mason,  1796,  M.  16,218 ;      able ;  since  it  may  be  regarded  asinyolving  operate  upon  the 

WUton   T.    Smart,    81  May  1809,  F.C. ;  <?wAifiiywftirt  ««»porM.See/Vn<iflrv.i>awd- ^^**^**' 

Kamedy  r.  Orawfard,  20  July  1841,  8  D.  son,  27  May  1824,  8  Sh.  69.    In  Wilson  y. 

1266;  Levmont  y.  Shearer,  infra.  Oloag,  27  June  1849,  2  D.  1288,  an  arrest- 

{p)  See  Black  ▼.  SeoU^  22  Jan.  1880,  8  ment  of  the  trustee's  private  property,  on 

Sh.  867.    If  there  is  a  factor  to  the  tmst,  the  dependence  of  an  action  against  him 

it  is  sufficient  to  arrest  in  his  hands,  with-  in  his  character  as  trustee,  was  recalled, 
out  serrice  on  the  trustees ;  Durdop  y.  (r)  Maxwell  y.  Wylie,  26  May  1887,  15 

Weir,  29  Jan.  182S;  2  Sh.  167,  N.  E.  160.  Sh.  1006. 

{q)  Righy  y.  Fletcher,  18  Jan.  1888,  11  (s)  Learmont  y.  Shearer,  8  March  1866, 4 

Sh.  256 :  and  see  cases  in  Chap.  76  (Ac-  Macph.  540. 

tiona).    It  seems  doubtful  whether  a  con-         (t)  Watson  y.  Wilson  (Alexander* s  Tr.), 

tingent  interest  in  personal  estate  is  arrest-  24  Jan.  1868. 

I2 
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•t»*;»-ia  i,    VTffr«%.  ti:*yt  ai:i:  iranjt.  21  ir^THt'-.j  tie  suxus^  j^iffiuncii  wnn.  respect  to 

L  V-»»:  jiir~v-r  "laJ^  »  ^  c  '>:nnj£  '::t  'in-  ^roiLTJiof  rf  iLe  trust. 


^(^yMkiirr  n  -sw  r^  ilife  trMC-*!*r^L*ji  T.-.ifcT,  iu5  insT-a^  iiiff  rrrfz.  ri=L    If  iis  ligfat,  for 
JUJ^^i!*****  e^;tr;>.  5*  :t'  il*^  i.iTr:=^  :c  &  ilijzz.  ^:  -Liir  jori^eij  -:/  bieriuble  es- 
««sMi>MMi^  U*<t  i^TsH-^rii  V.  •e  ««:1'L  h  v:iil.i  ie*=zr  -c  t«=  a^iinist  principle  that 
L^  ^L'xJLi  \a  Y^TZilnzr:^!  !.:■  Arr-fcci  ii«r  e^^Li^e  by  aij^iication.    Ac- 
cnr-i^i-fj,  fr.  T*r::r3  eages  wt^r?:  lii*  Lfc*  l«cica  aneinpt€d,  the  dili- 
z^Ti/^e:  Lw  l«e<E:i:  brii  !•:  l-r  irr^rZ'ilfcr.     •In  dje  ciber  Land,  it  is  not 
T*:ry  eswy  to  «e  to  wLas  ■>t'>rr  fieri  -cf  ii^lje&re  the  benefieiaiy  can 
Lare  r^:c*ir»*&-     He  caL^-:t  arrest ;  f  n-  the  pr:p«erlT  oat  of  which 
hii  fth^re  is  paraMe,  i*  in  the  Lanis  of  iLe  trcs;€e  hiniself.(M)     It 
has  hhhu  hhA  that  Le  mar  LaTe  reoc^ir&e  to  interdict,  if  there  are 
r&asonal/Ie  gro^H'Is  for  appreLen-iing  that  the  beneficial  estate  is 
en^langfrrfrd  kj  the  ttreatexked  execudcn  of  a  power  (^  sale.(x)    Bat 
if  the  complaint  is,  that  the  trustee  retoaes  to  exercise  the  power, 
there  seems  to  be  no  way  of  getting  at  the  estate  except  by  an  ap- 
plication to  have  it  pat  ander  jadidal  management,  (y) 
l»»»»iify  Mf        IMO.  As  Xo  moveable  fands  Tested  in  trostees,  these  may  an- 
im^  ^ff  Mn0^  douhte<lly  be  attached  by  asing  arrestment  in  the  hands  of  the  ere- 
'*'^'  ditors  o(  the  trast ;  bat  the  Coort  will  not  encoaiage  the  ase  of 

such  arrestments,  the  effect  of  which  is  to  preyent  the  fonds  coining 
into  the  hands  of  the  trastee.    Arrestment  may,  however,  be  osed 
to  found  jurisdiction  against  trustees  resident  abroad,  to  compel 
them  to  account  to  the  benefidaiy  for  their  intromissions  in  the 
Omrt  of  Session. (z) 
Tf ^*(Vi  r^^.        1641.  It  has  been  seen  that  a  reversionary  interest  always  re- 
ftJ!T\i  Mi-  *'     mains  in  the  person  of  the  troster  and  his  heirs,  unless  the  entire 
Hn*4,  estate  has  been  irrevocably  disposed  of.     Where  there  is  such  an 

interest  remaining,  it  may  be  attached,  if  heritable,  by  adjudication 
against  the  truster  himself,  or  his  hcereditasj<xcen8;(a)  if  moveable, 

(u)  Hi'.4i  Hay  v.  MorrUon,  7  Jnly  1888,  1868,1  Maq)h.701;  InnerarityY.  GUmart^ 

10  Hh.  127B.  7  Maich  1840,  2  D.  818. 

(x)  Boo  M  to  the  use  of  prerentiTe  pro-  (a)  Barbour  y.  M'Mum^  7  July  1826,  4 

com  for  the  protection  of  the  beneficiary's  8h.  806,  N.  £.  818 ;  RenUm  t.  Oirvan,  80 

rightu,  Chapter  76  (Actions),  {  2468  et  9eq.  Dec.  1888,  12  Sh.  266.   Arrestment  is  also 

(y)  Inhibition   appears  to  be  incompe-  competent  to  attach  the  reyersionary  right 

t<^tit;  JC,  0/ JAiuderdaU  v.  E.  oJFife^  9  March  to  the  surplus  of  the  price,  after  a  sale  of 

IHBO,  HHh.  076.  the  estate;  Camenn  t.  Macewan,  4  Feb. 

(fl)  Mayi,  of  Dundee  y.  Taylor,  20  March  1880,  8  8h.  440. 


BY  DEED  OB  OPEBATION  OF  LAW.  133 

by  arrestment  or  confirmation  as  execntor-creditor  of  the  truster. (6)    qhapter  l. 
Creditors  of  a  deceased  beneficiary  may  attach  his  interest  in  a 
lapsed  succession  by  declaratory  adjudication,  or  by  confirmation  as 
executors^reditors  under  the  Statute,  as  the  nature  of  the  case  may 
require,  (c) 

(b)  See  {  1688,  supra,  ditora ;  see  also  Chapter  71  (Passive  Bepre- 

(c)  Chapter  58  (Confirmation).  On  the  sentation) ;  cases  in  Mor.  Die.  voee  *'  Cre- 
sabject  of  diligence  against  the  moyeable  ditois  of  a  Defunct ;  "  and  in  Shaw's  Dig. 
estate  at  the  instance  of  the  truster's  ere-  voce  "  Heritable  or  Moveable,"  sect.  2. 
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CHAPTER  LI. 

COMPLETION  OF  THE  BENEFICIARY^  TITLE  TO 

THE  ESTATE. 


In  whstciMS 
the  beneficiary 
is  entitled  to 
demand  a  spe- 
cific oonyey- 
ance. 


Beneficiary 
cannot  insist  <m 
a  conyeyance  to 
the  injury  of 
the  interests  of 
other  benefi- 
ciaries. 


Bat  a  gift  of  a 
fee-simple  inter- 
est entitles  the 
beneficiarr  to 
demand  the 
specific  estate. 


1642.  We  are  now  to  treat  of  the  mode  of  enforcing  the 
beneficiary's  right  to  specific  conveyance,  where  the  estate  is  se- 
cured to  him  either  by  the  terms  of  a  deed  of  trust,  or  by  investment 
under  its  provisions.  It  is  to  be  observed  that,  even  when  the 
beneficiary's  right  is  secured  upon  the  trust-estate,  he  is  not  neces- 
sarily entitled  to  a  specific  conveyance.  For  example,  where  trust- 
funds  are  secured  during  the  continuance  of  the  trust  by  invest- 
ment on  heritable  security,  subject  to  the  purposes  of  the  trust,  if 
those  purposes  are  for  conversion  and  division  into  shares,  the 
claim  of  the  beneficiary  will  resolve  into  a  mere  right  of  action 
against  the  trustees  for  payment  of  his  proportion  of  the  proceeds 
of  the  investments.  In  such  cases,  however,  it  is  thought  that 
after  the  death  of  the  trustees  the  beneficiaries  would  be  entitled  to 
take  up  the  estate,  and  to  carry  out  the  trust  purposes  for  them- 
selves. 

1643.  Where  a  truster  directs  a  limited  interest  to  be  given  to 
one  party,  leaving  the  reversionary  or  other  partial  interest  to  an- 
other, such  direction  must  be  literally  fulfilled.  So  also,  if  a  truster 
directs  a  conveyance  of  the  estate  to  a  plurality  of  persons,  the  duty 
of  the  trustee  is,  not  to  divide  the  estate,  but  to  execute  a  pro  in- 
diviso  conveyance  to  the  beneficiaries  for  their  respective  inter- 
ests.(a)  Where,  on  the  other  hand,  a  truster  directs  his  trustees 
to  convey  certain  estate  to  a  beneficiary  unconditionally,  the  Court 
will  not  allow  the  right  of  the  latter  to  be  cut  down  to  a  superi- 
ority,(6)  liferent,  (c)  or  other  limited  interest,  upon  indications  of 
intention  deduced  from  other  parts  of  the  will  or  trust-deed.    Trus- 


(a)  WaUon  y.  Craweowr,  21  Not.  1866, 
19  D.  70. 

(b)  Anderson  y.  Bank  of  Scotland,  7  June 
1842, 4  D.  1874. 


(c)  See  Chapter  87  (Ck>nditioxial  Insti- 
tution in  Moveable  and  Mixed  Succesaion). 
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tees  are  bound  to  convey,  and  the  beneficiary  is  entitled  to  adjudge    qhapteb  li. 
the  estate  in  terms  of  the  direction,  leaving  to  other  claimants  to 
make  good  their  claims  in  an  action  against  the  beneficiary. 

1644.  If  a  beneficial  estate  is  burdened  with  payment  of  an  an-  Whm  uwai- 
nuity,  it  is  a  question  of  construction  upon  the  terms  of  the  trust-  tISS  to*ixL°e 
deed,  whether  the  annuity  is  to  be  secured  upon  the  trust-estate,  or  ^'^^^^ 
to  remain  on  the  footing  of  a  personal  obligation  affecting  the  bene-  «***•• 
ficiary.  In  the  case  of  Stainton  v.  Stainton's  Tr8,y{d)  it  was  held 
that  a  widow  was  entitled  to  have  her  provisions  declared  a  burden 
upon  the  heritable  estate  in  a  conveyance  which  the  trustees  were 
directed  to  execute  in  favour  of  the  heir ;  while  in  the  case  of  Kerr 
T.  Jame8^{e)  it  was  held  that  the  intention  was  simply  to  impose  a 
personal  obligation  upon  the  residuary  legatee  in  favour  of  the  an- 
nuitant, and  the  trustees  were  accordingly  ordained  to  make  over 
the  fund  without  requiring  security  for  the  payment  of  the  annuity. 
The  necessity  of  exact  conformity  to  the  will  in  all  that  relates  to 
the  ultimate  disposal  of  the  estate,  is  further  illustrated  by  the  case 
of  Stewarts  Trs.  v.  8tewart,{f)  In  this  case  a  testator  having 
directed  a  conveyance  of  the  fee  of  his  estate  to  his  children,  with 
a  destination  to  the  survivors  in  the  event  of  any  of  the  children 
dying  without  issue,  but  limiting  his  daughters'  interests  to  a  life- 
rent, it  was  held  incompetent  to  insert  in  the  destination  to  the 
daughters  a  power  of  disposing  of  their  shares  in  the  event  of  their 
dying  without  issue. 

1646.  There  is  nothing  peculiar  in  the  form  of  the  diligence  by  How  the  bene- 
which  a  beneficiary  may  complete  his  title  to  the  specific  estate  fJJ^"r^ht 
durinff  the  lifetime  of  the  trustee.     Where  the  trustee  refuses  to*°*"P*^*' 

o  oonTeyance 

convey  in  terms  of  the  trust,  the  heritable  estate  may  be  attached  »gwMt  the 
by  declarator  of  trust,  with  conclusions  for  adjudication  in  imple- 
ment, (y)  Moveable  estate  may  be  attached  by  ordinary  diligence 
pursuant  to  a  decree  of  denuding.  In  either  case,  the  action  is 
directed  against  the  trustee,  and  the  effect  of  the  diligence  is  to 
transfer  the  estate  from  the  person  of  the  trustee  to  that  of  the 
beneficiary.(A)  According  to  the  decision  pronounced  in  the  lead- 
ing case  of  Gordon's  Trs.  v.  Harper ^(t)  a  beneficiary,  whether  insti- 
tuted directly  or  conditionally,  is  not  required  to  complete  a  title 
to  the  estate  by  service  or  confirmation,  in  order  to  put  himself  in 

(<0  Staintan  v.  StairUofCs  Trs.,  25  Jan.         {g)  WaddeU  y.  Rymer,  9  July  1888, 11 

1850,  12  D.  672.  Sh.  949. 

(t)  Kerr  v.  Jame9,  12  Feb.  1868»  20  D.  (h)  Chapter  50,  eection  4. 

663.  (i)  Gordon's  Trs,  v.  Harper,  4  Dec.  1821, 

(/)  SUvforVs  Trs,  v.   Stewart,  20  Dec.  F.C.;  1  Sh.  185,  N.E.  175. 

1851,  14  D.  298. 
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cHAPTBB  LI.   iiltUo  to  pursue  an  action  of  denuding.     His  title  is  the  conveyance 

in  bis  favour  contained  in  the  trust-deed,  (i) 
CompietioD  of  1646.  The  completion  of  a  beneficial  title  to  trust  property,  the 

uue  eBUto*^"*  legal  title  to  which  has  lapsed  by  the  death  or  non-acceptance  of 
un^r  ft  lapsed    ^jj^  trustecs,  requires  a  more  careful  consideration.     In  the  case  of 
Heritable  estate,  heritable  property,  the  title  of  the  beneficiary  is  most  usually  made 
judication.        up  by  declaratory  adjudication,  a  form  of  action  which  was  suggested 
by  the  Court  in  disposing  of  the  case  of  Drumnumd  v.  Mackensde^Q) 
in  1758,  and  which  in  practice  has  been  extended  to  all  cases  of 
lapsed  trusts,  whether  the  failure  has  resulted  from  non-acceptance, 
death,  supercession  of  the  trust,  or  any  other  cause. 
Completion  of         1647.  In  a  more  recent  case,(m)  the  question  was  very  anxiously 
rator/adjucM-    Considered,  whether  a  moveable  interest  in  heritable  property,  fall- 
moviwe*inter.  ^^2  ^J  ^^  legal  coursc  of  succcssiou  to  the  next  of  kin  of  a  benefi- 
«6t  m_beritobie  ciary,  could  bo  taken  up  by  declaratory  adjudication.    The  question 
arose  in  this  way :  The  curator  of  an  insane  person  had  invested  his 
ward's  funds  upon  heritable  security.    The  succession  therefore  re- 
mained moveable,  although  the  subject  to  which  the  title  was  to  be 
made  up  was  heritable.     The  question  arose  in  the  shape  of  an  ob- 
jection taken  by  a  purchaser  to  the  beneficiary's  title,  which  had 
been  completed  by  declaratory  adjudication  in  the  circumstances 
here  stated.     As  that  objection  was  raised  in  an  action  originating 
in  the  Sheriff-court,  a  majority  of  the  judges  of  the  First  Division, 
before  whom  the  case  came  on  advocation,  held  that  the  decree  of 
declaratory  adjudication,  being  the  decree  of  a  superior  Court,  could 
not  be  challenged  in  the  Sheriff-court;  a  view  of  the  case  which  re- 
lieved them  from  the  necessity  of  deciding  this  interesting  question 
of  conveyancing  on  its  merits. 
LordCumchiii's       1648.  Lord  Curriehill,  who  dissented  from  the  judgment,  ex- 
SSS'o/^i^T  plo-iiied  in  an  elaborate  opinion  (»)  his  reasons  for  holding  the  title 
case  examined,   to  be  inept,  and  which  were  in  substance,  that  the  right  to  be  ad- 
judged was  not  a  trust,  inasmuch  as  the  title  to  the  security  stood 
in  the  name  of  the  person  under  curatory,  and  might  have  been  ad- 
judged as  in  hasreditate  Jacente  of  the  defunct  by  a  simple  action  of 
adjtuJiccUion.    It  appears  to  us,  however,  that  in  the  case  under  con- 
sideration, an  adjudication  without  declaratory  conclusions  would 
have  been  open  to  the  objection  of  want  of  title.    At  common  law 
the  succession  to  the  bond  would  have  devolved  upon  the  heir.   The 

(Ar)  As  to  the  completion  of  titles  by  *' Trust,"  App.  No.  1 ;  and  see  ^fodb  v.  iort- 

substitutes  and  conditional  institutes,  see  mer,  25  Jane  182],  1  Sh.  621,  N.  £.  481. 

cliapter  86 ;  also  60,  section  8.  (m)  Marquu  o/AiUa  v.  J€ffray,  16  Feb. 

{I)  Drummond  v.   Maekemk,  1768,  M.  1869,  21  D.  492. 

16,206 ;  DdUiel  v.  Dalzid,  1766,  M.  16,204,  (n)  21  D.  600. 
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right  of  the  next  of  kin  arose,  not  upon  any  liquid  obligation  sug-  cbaftebu. 
ceptible  of  being  enforced  by  adjudication  in  implement,  but  upon 
the  maxim  of  equity,  that  the  act  of  the  curator,  in  converting  the 
fund  from  moveable  into  heritable  estate,  should  not  prejudice  the 
right  of  succession  of  the  next  of  kin ;  and  it  was  necessary  that 
this  right  should  be  declared,  as  a  step  towards  the  ultimate  con- 
clusion for  adjudication.  It  was  justly  observed  by  Lord  Dea8,(o) 
that  the  process  of  declaratory  adjudication  rested  upon  the  sanc- 
tion given  to  that  form  of  proceeding  by  the  Court,  in  virtue  of  their 
prsBtorian  power  of  adapting  the  forms  of  process  to  the  require- 
ments of  a  casw  improvisus.  We  may  add,  that  although  the  right 
which  was  the  subject  of  declarator  in  the  cases  of  Drummond  and 
Ddlziel  was  different  in  its  inception  from  that  in  the  Marquis  of 
Ailsa's  case,  yet,  as  the  cases  have  this  element  in  common,  that 
the  pursuer's  interest  resulted  from  his  legal  relation  to  the  party 
last  seised, — ^his  right  to  have  that  relation  ascertained  by  ancillary 
conclusions  of  declarator  could  not  be  controverted,  without  disput- 
ing the  principle  upon  which  that  form  of  action  was  sanctioned  in 
the  cases  of  Drummond  and  Daiziel. 

1649.  The  case  of  Crawford  v.  Earl  of  Dundonaildy(p)  appears  Ortmfordy. 
to  be  an  authority  directly  in  point.  Certain  persons  in  the  cha-  £li^^^' 
racter  of  next  of  kin  claimed  the  succession  to  a  moveable  debt, 
which  had  been  rendered  heritable  by  decree  of  adjudication,  and 
brought  an  action  of  declaratory  adjudication  for  the  purpose  of 
completing  their  title  to  it.  The  Court,  on  a  view  of  the  circum- 
stances under  which  the  debt  had  been  rendered  heritable,  decided 
that  the  right  belonged  to  the  heir-at-law,  but  were  of  opinion  that 
the  action  was  correct  in  point  of  form,  supposing  that  any  interest 
had  vested  in  the  pursuers.  It  had  previously  been  determined  in 
Gordon's  Trs,  v.  Harper,  that  the  assignee  of  a  beneficiary  might 
complete  his  title  by  a  declarator  with  conclusions  for  adjudica- 
tion. (}) 

1660.  Notwithstanding  the  decisions  which  have  been  given  on  Completion  of 
the  question,  doubts  are  still  entertained  in  the  profession  as  to  the  dStLlSoii"to  *' 
proper  mode  of  completing  a  title  in  the  person  of  a  fiar,  to  property  ^^  ««- 
in  which  a  Uferenter  has  been  infeft  for  his  liferent  use  allenarly, 
and  for  his  children  nascituri  in  fee.   Mr  Parker,  in  noticing  the  class  by  deciantory 
of  titles  to  which  the  process  of  declaratory  adjudication  is  appli-  ~i'»*<***^"J 
cable,  has  the  following  remark : — "  Where  a  fiduciary  fiar  holds  the 

(o)  21  D.  508.  (q)  Chrdon*»  Trs.  ▼.  Harper,  4  Dec.  1821, 

(/>)  Crawford  ▼.  E.  of  Dundofudd,  22     1  Sh.  185,  N.  E.  175. 
May  1888, 16  Sh.  1017.  See  1  BeU's  Ck>m. 
5tb  ed.  pp.  85,  751. 
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by  serrioeM 
hdr  of  provi- 
ii<Mi. 


Completion  of 
title  to  per- 
sonalty under 
lapsed  trust,  by 
confirmation; 


right  for  behoof  of  A.  and  others,  it  becomes  necessary  to  have  it 
declared  who  those  others  are,  coupled  with  adjudication."(^)  On 
the  other  hand,  it  was  expressly  decided,  in  the  case  of  I)undas,(s) 
that  the  fiar  might  make  up  a  title  to  the  estate  by  service  as  heir 
of  provision  to  the  liferenter  or  fiduciary  fiar,  even  where  the  latter 
was  infeft  in  the  liferent  only;  and,  a/ortiori^  this  mode  of  comple- 
tion would  seem  to  be  competent  where,  as  in  the  case  of  Bar8toWy{t) 
infeftment  is  taken  by  the  liferenter  for  himself  and  on  behalf  of  the 
children  of  the  marriage  ;  or  where,  under  the  modem  mode  of  in- 
feftment by  registration,  the  character  of  the  infeftment  rests  upon 
the  terms  of  the  destination  in  the  registered  deed  of  conveyance. 
It  appears  to  us  that  an  infeftment  in  favour  of  the  liferenter  and 
of  the  children  ncLsctturty  is  equivalent  in  all  respects  to  an  infeft- 
ment in  favour  of  the  liferenter  for  behoof  of  himself  and  his  child- 
ren. The  latter  appears  to  be  the  more  correct  form,  since,  strictly 
speaking,  sasine,  or  real  and  corporal  possession,  cannot  be  given 
to  children  nascituri.  In  this  case,  also,  service  seems  to  be  an  ap- 
propriate mode  of  completing  the  title.  We  think,  however,  that 
the  method  of  procedure  by  declaratory  adjudication  is  also  com- 
petent, the  liferenter  being  regarded  as  a  trustee  of  the  fiduciary 
fee,  and  his  death  as  a  lapse  of  the  trust.  In  practice,  the  title  to 
fiduciary  fees  is  most  frequently  completed  in  the  last  mentioned 
method ;  and  in  many  cases,  where  the  beneficial  interest  is  much 
divided,  adjudication  is  cheaper  and  more  convenient  than  the  com- 
pletion of  separate  titles  by  service  in  favour  of  the  respective 
beneficiaries. 

1661.  The  title  to  a  lapsed  trust  of  personal  estate,  where  the 
beneficial  interest  is  in  the  next  of  kin  of  the  truster,  may  be  made 
up  by  ^confirmation  in  that  character,  (i*)  Where  the  beneficiaries 
are  not  of  the  next  of  kin,  it  has  been  suggested  that  they  might 
make  up  a  title  by  confirmation  as  executors-creditors  of  the  trus- 
tee, supposing  the  lapse  to  have  arisen  in  consequence  of  his  death 
after  acceptance ;  but  unless  we  assume  that  a  trust  is  an  inherit' 
ahle  right  (which  it  clearly  is  not),  this  course  would  seem  to  be 
incompetent,  since  confirmation  can  only  be  used  to  take  up  an  in- 
heritance. In  the  case  of  a  lapse  by  non-acceptance  on  the  part  of 
the  trustees,  the  beneficiaries  may  confirm  to  the  truster  in  the 


(r)  Notes  on  Adjudication,  p.  86,  No.  8. 

(«)  DtmdM  V,  Dundcuy  28  Jan.  1828,  2 
Sh.  145,  N.E.  188.  In  Andrews  v.  Laurie, 
12  Dec.  1849,  12  D.  844,  it  was  held  that 
semce  was  a  habile  mode  of  completing  a 
title  to  a  right  constituted  by  reseryed  real 
burden. 


{t)  Bartt&uf  V.  Stewart,  18  Feb.  1868, 20 
D.  612.  See  1  Fraser,  815,  and  cases 
there  cited. 

(«)  Oavin  v.  Kirkpatriek,  80  May  1826, 
4  Sh.  629,  N.  £.  687. 
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character  of  legatees.    In  the  case  of  a  lapse  by  the  death  of  the   ohaptib  li. 
trustee  before  he  has  realised  the  estate,  the  beneficiary's  title  may  " 
be  completed  by  confirmation  to  the  truster  ad  omissa  vd  non  ea^e- 
cuicu{x)     But  where  the  trustee  dies  after  realising,  but  before  dis- 
tributing the  estate,  the  estate  can  only  be  taken  up  by  a  judicial 
factor  acting  under  the  authority  of  a  warrant  of  the  Court  of  Ses* 
sion.     In  Gavin  v.  Kirhpairick.iy)  it  was  decided  that  the  right  of  by  adjodicfttion. 
beneficiaries,  who  had  confirmed  the  right  to  a  lapsed  succession 
qua  next  of  kin,  might  be  attached  by  adjudication  at  the  instance 
of  creditors.   We  incline  to  think  that,  even  in  the  case  of  a  purely 
moveable,  and  a  fortiori  in  the  case  of  a  mixed  heritable  and  move- 
able succession,  adjudication,  as  a  catholic  diligence,  might  be  re- 
sorted to  with  propriety  for  the  purpose  of  vesting  the  univereikta 
of  a  succession  in  the  beneficiaries. 

1662.  In  the  preceding  observations  it  is  assumed  that  the  trust  Completion  of 
is  in  a  situation  to  admit  of  an  immediate  distribution,  or  convey-  cuffiSora^n 
ance  of  the  estate.    Where  there  are  contingent  interests  to  be  traatHsutes. 
protected,  or  discretionary  powers  to  be  exercised,  the  proper  course 
in  snch  cases  is  to  have  a  judicial  factor  appointed  to  execute  the 
trust,  who  may  confirm  under  the  Act  of  Sederunt  of  1730,  and 
complete  a  title  to  the  heritable  estate  under  the  Titles  to  Land 
Act6.(z) 

1688.  By  the  14th  section  of  the  Trusts  (Scotland)  Act  1867,(a)  completion  of 
it  is  enacted  that,  "  When  any  person  shall  be  entitled  to  the  pos-  ^^^^  under  the 
session  for  his  own  absolute  use  of  any  heritable  property  or  move-  the  beneficiary; 
able  or  personal  property,  the  title  to  which  has  been  taken  in  the 
name  of  any  trustee,  or  curator  boniSy  or  factor  loco  absentis,  or  fac- 
tor loco  tutoriSf  or  judicial  factor,  or  other  person  who  has  died  or 
become  incapable  of  acting  without  having  executed  a  conveyance 
of  such  property,  it  shall  be  lawful  for  the  person  beneficially  en- 
titled to  such  property  to  apply  by  petition  to  the  Court  for  autho- 
rity to  complete  a  title  to  such  property  in  his  own  name,  and  such 
petition  shall  specify  and  describe  the  heritable  property,  and  refer 
to  an  inventory  in  which  the  moveable  or  personal  property  is  speci- 
fied, to  which  such  title  is  to  be  completed,  and  after  such  intima- 
tion and  inquiry  as  may  be  thought  necessary,  it  shall  be  lawful 
for  the  Court  to  grant  a  warrant  for  completing  such  title  as  afore- 
said, which  warrant  shall  specify  and  describe  the  heritable  pro- 
perty to  which  it  is  applicable,  and  shall  also  specify  the  moveable 

(z)  See  Ifieol  f  Corny  v.  WiUon,  10  Jane         (t)  28  &  24  Vict,  cap.  148,  {  88,  amend- 
1856, 18  D.  1000.  ing  21  &  22  Vict.,  cap.  76,  {  21 ;  and  see 

(y)  Gittfin  v.  Kirkpairiek,  supra.  80  &  81  Vict.,  cap.  97,  {  16. 

(a)  80  and  81  Vict.,  cap.  97. 
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oRAPrn  LI.  or  personal  property,  or  shall  bear  reference  to  an  inventory  ap- 
pended  to  the  petition  in  which  such  personal  property  is  specified ; 
and  such  warrant  shall  be  effectual  as  a  conveyance  of  such  herit- 
able property  in  favour  of  the  petitioner  in  like  manner  and  to  the 
same  effect  as  a  warrant  in  favour  of  a  judicial  factor,  granted  under 
the  authority  of  the  thirty-eighth  section  of  '  The  Titles  to  Land 
(Scotland)  Act  1860/  and  shall  also  be  effectual  as  an  assignation 
of  such  moveable  or  personal  property  in  favour  of  the  petitioner/' 
bj  &cton.  1654.  By  section  15  it  is  provided  that  in  petitions  for  the  ap- 

pointment of  judicial  factors  authority  to  complete  titles  may  be 
prayed  for,  and  that  the  application  may  include  moveable  or  per- 
sonal property. 
ComDietkm  of  1666.  In  the  case  of  a  trust  lapsing  by  the  death  of  the  trustees, 

M«  frcm?*th7'  if  the  trust-conveyance  includes  a  destination  over  to  the  heir  of  the 
mrri^' *^ toua^  ^^^  surviviug  trustoe,  a  title  to  the  beneficial  estate  may  be  made 
tee.  up  by  conveyance  from  the  trustee's  heir,  if  he  is  willing  to  serve.  (6) 

In  the  Commissary  Court  of  Edinburgh,  the  heir  of  line  is  held  to 
be  the  only  party  entitled  to  serve  in  virtue  of  a  destination  to  the 
heirs  of  a  surviving  trustee ;  and  this  irrespective  of  the  considera- 
tion whether  the  trust-estate  consists  of  heritable  or  moveable  pro- 
perty.    A  general  service  vests  in  the  heir  a  title  to  the  moveable 
estate  to  which  the  trustees  have  confirmed,  though  the  heir  may 
with  propriety  confirm  as  executor  ad  omisaa  vel  non  executa.    In 
a  case  where  the  heir  of  a  last  surviving  trustee  had  made  up  a  title, 
but  died  during  the  dependence  of  the  suit,  it  was  held  that  the 
beneficiaries  were  entitled  to  sist  the  next  heir,  he  having  previously 
Completion  of    servcd  heir  of  provision  to  the  truster,  (c)     The  radical  or  rever- 
SJuJS  oTreteJ.  sionary  interest  of  the  truster  imder  a  trust-conveyance  inter  vivos 
nonary  intereat  stands  ou  his  owu  title.     His  heir  may,  therefore,  complete  a  title 
to  it  directly  by  serving  heir  to  his  ancestor,  (d) 

1666.  As  a  trust  is  only  a  personal  interest,  it  may  be  extin- 
guished by  discharge,  the  effect  of  which  is  simply  to  put  an  end 
to  the  particular  right,  leaving  the  estate  subject  to  the  more  gene- 
ral destination  of  the  trust-settlement,  in  so  far  as  that  may  be  ap- 
plicable. Thus,  if  one  of  two  beneficiaries  having  a  joint  interest 
in  an  estate  renounce  his  interest,  it  will  devolve  jure  accreacendi 
upon  his  co-beneficiary,  (e)  The  discharge  of  a  liferent  interest  has 
the  effect  of  disburdening  the  equitable  estate ;  and  therefore,  if  the 
fiar  have  previously  acquired  a  vested  interest,  he  will  then  be  in 

{b)  Chap.  57  (Completion  of  Trustee's  (d)  Chap.  46  (Radical  Bight). 

Title).  (e)  OilUapU  v.  Robertwn,  11  Mar.  1824, 

(c)  Blackwood  v.  BrewtUr^  per  Lord  Ard-  2  Sh.  796,  N.E.  666. 
millan,  26  June  1862  (not  reported). 
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tUulo  to  demand  a  conveyance  in  fee-simple.  (/)     Where,  on  the    qhaftbb  li. 
other  hand,  the  beneficial  interest  in  a  subject  is  held  by  two  per- 
sons in  severalty,  and  one  of  them  discharges  his  right,  the  benefit 
of  the  lapse  will  accrue  to  the  general  estate.  (^) 

(/)  PreUy  ▼.  ITewbigging,  2  Mar.  1854,  (^)  Breadalbane  Tn,  v,  PringU,  16  Jan. 

16  D.  667  ;  AtmanddU  v.  M'Nwen,  9  June     1841,  3  D.  867 ;  see  the  principle  stated  by 
1847,  9  D.  1201 ;  Ker  t.  Wmuhope,b  May     Lord  Medwyn,  pp.  868-4. 
1819, 1  Bljgh,  1.     See  chapter  69  (Anti- 
dpation  of  Payment). 
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ESTATES  OF  TRUSTEES  AND  EXECUTORS 


CHAPTER  LII. 
OP  THE  OFFICE  OF  AN  EXECUTOR 


Limiuoftha  1667.  In  treatinir  of  the  administration  of  estates  of  snccea- 

meS^ofex'    sion,  the  first  subject  for  consideration  is  that  of  the  title  of  the 
pofliUon.  party  by  whom  the  succession  falls  to  be  administered.    The  only 

legal  title  to  the  administration  of  the  personal  estate  is  that  of 
an  executor,  under  one  or  other  of  the  denominations  pertaining 
to  that  oflBce.(a)  Executors  are  of  two  classes ;  Jtrat,  those  ap- 
pointed by  the  deceased  himself,  who  are  called  executors-nominate ; 
secondly,  in  default  of  an  express  appointment  of  executors  by  the 
deceased,  or  on  the  failure  of  such  appointment  by  the  death  or  non- 
acceptance  of  the  persons  appointed,  their  place  is  supplied  by  an 
executor  or  executors  appointed  by  a  commissary,  and  styled  exe- 
cutors-dative, of  whom  there  are  several  classes.  These  we  shall 
consider  in  their  order,  with  reference  to  the  manner  of  the  appoint- 
ment, and  the  extent  and  quality  of  the  estate  which  is  subjected 
to  their  administration.  The  powers  and  duties  pertaining  to  the 
function  of  the  administration  of  personal  estate,  and  the  subject  of 
the  liabilities  incurred  by  executors  in  respect  of  their  acceptance 
of  office,  are  reserved  for  consideration  in  the  subsequent  chapters. 
How  an  appoint-  1668.  I.  ExECUTORS-NOMiNATE. — The  nomination  of  an  executor 
ment  of  execu-   jg  ^  usual  but  uot  an  indispensable  part  of  a  testament  or  disposition 

made. 

(a)  PenonB  undertaking  the  administra-     mission,  as  to  which  see  chapter  71,  sect.  4 

tion  of  personal  estate  without  legal  autho-      (Passiye  Representation). 

rity  incur  the  passive  title  of  vitious  intro- 
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of  moveable  estate.  It  may  be  made  by  any  writing,  holograph  or  qhaptm  m. 
tested ;  and  the  appointment  may  be  revoked,  and  a  new  appoint* 
ment  of  executors  may  be  made  at  any  time  of  the  testator's  life,(&) 
and  an  appointment  of  executors  is  good  although  unaccompanied 
with  any  provisions  disposing  of  the  succession.  The  word  execu- 
tor has  no  equivalent  in  the  legal  language  of  Scotland,  and  al- 
though in  the  common  style  of  appointments  the  expression  used 
is  executor  and  universal  intromitter,  it  does  not  appear  that  the 
latter  term  alone  would  suffice  to  support  an  appointment  of  execu- 
tors-nominate, (c) 

1669.  By  the  ancient  law  of  Scotland  the  appointment  of  an  Office  of  ezeca- 
executor  was  equivalent  to  a  universal  legacy  in  favour  of  the  per-  dJdSrS  to  be  • 
son  appointed,  pecuniary  legacies  being  regarded  as  burdens  on  the  *""*  by  sutute. 
executor's  residuary  interest.    But  by  the  Statute  1617,  cap.  14,(rf) 
the  office  of  executor  was  declared  to  be  a  trust  for  the  benefit  of 
the  widow,  children,  and  nearest  of  kin  of  the  testator,  according 
to  the  division  prescribed  by  the  common  law,  reserving  to  the 
executors  a  third  of  the  dead's  part,  after  deduction  of  debts  and 
legacies.     The  right  thus  reserved  to  executors,  to  appropriate  one- 
third  of  the  undisposed-of  succession,  has  been  taken  away  by  an 
act  of  the  present  reign,  (e)     According  to  the  present  law  the  ap- 
pointment of  an  executor  may  be  said  to  be  equivalent  to  a  con- 
veyance in  trust  of  the  ancestor's  entire  moveable  estate,  wherever 

(6)  See  Chapter  18,  sect.  6,  as  to  the     alwayes  to  the  saids  ezecnton  of  whatso- 


BeTocation  of  Testamentary  Writings. 

(f)  As  to  the  meaning  and  effect  of  "uni- 
Tersal  intromitter  "  see  chapter  48,  sect.  1 
(Resulting  Trusts).  In  the  case  of  Dtmdaa 
T.  Dundas,  27  Jan.  1837, 16  Sh.  427,  a  gift 
to  a  nephew  "  with  power  to  see  this  will 
executed/*  appears  to  have  been  considered 
a  good  appointment  of  the  nephew  to  be 
executor-nominate. 

(J)  1617,  cap.  14.  The  Statute  after  a 
preamble  declares :  "  Therefore  his  Majesty, 
with  advice  and  consent  of  the  Estates  of 
Parliament,  finds  and  declares  that  all  exe- 
cutors already  nominate  in  any  testament 
not  as  yet  oonfrmed,  or  to  be  nominate  in 
any  testament  to  be  made  hereafter,  are, 
and  shall  be  obliged  to  make  count,  reckon- 
ing, and  payment  of  the  whole  goods  and 
geare  appertaining  to  the  defunct,  and  in- 
tiomitted  with  by  them,  to  the  wife,  child- 
ren, and  nearest  of  kin,  according  to  the 
diyision  obeerred  by  the  laws  of  this  realm ; 
reserving  only  to  the  saids  executors  the 
third  of  the  defunct's  part,  all  debts  being 
first  payed  and  deduced,  without  prejudice 


ever  legacies  left  to  them  by  the  saids  de- 
functs, which  shall  no  wayes  be  prejudged 
by  this  present  Act ;  but  the  saids  execu- 
tors shall  have  full  right  to  their  saids 
legacies,  albeit  the  same  exceed  the  said 
third  of  the  defunct's  part ;  and  in  case 
the  saids  legacies  exceed  the  whole  third 
part,  the  saids  executors  shall  have  right 
to  the  whole  legacie  and  no  part  of  the 
third  :  With  this  expresse  declaration,  that 
where  legacies  are  left  to  the  executors, 
they  shall  not  fall  both  the  saids  legacies 
and  a  third  by  this  present  Act,  but  the 
saids  legacies  shall  be  imputed  and  allowed 
to  them  in  part  of  payment  of  their  third." 
(c)  18  Vict.,  cap.  28,  {  8.  "So  much  of  an 
Act  of  the  Parliament  of  Scotland  passed 
in  the  year  One  thousand  six  hundred  and 
seventeen,  and  entituled  Aneni  Exeeutort, 
as  allows  executors-nominate  to  retain  to 
their  own  use  a  third  of  the  dead's  part  in 
accounting  for  the  moveable  estate  of  the 
deceased,  is  hereby  repealed,  and  execu- 
tors-nominate shall,  as  such,  have  no  right 
to  any  part  of  the  said  estate." 
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oaAPTBB  Lii.  situated  (including  not  only  the  dead's  part,  but  also  the  legitim 
and  ju8  rdictce,  where  such  are  due),  together  with  a  grant  of  such 
powers  of  administration  as  belong  to  the  office  of  executor  at  com- 
mon law.(/)     In  this  capacity  the  executor  takes  the  estate  for 
the  benefit  of  the  testator's  legatees,  if  any ;  otherwise  for  the  bene- 
fit of  the  widow,  children,  and  next  of  kin  as  provided  by  the 
Statutes. 
Office  of  execu-        1660.  Executors-nominate  hold  a  joint  and  several  office,  which 
t^te^'SThf      v^sts  at  common  law  in  the  acceptors  and  survivors,  (gr)    On  failure 
•cceptore  and     q{  ^^^  appointment  by  non-acceptance,  the  estate  may  be  taken  up 
by  the  persons  legally  entitled  to  the  office  of  executor-dative ;  or  a 
judicial  factor  may  be  appointed  by  the  Court  of  Session,  on  the  ap)- 
plication  of  any  person  interested  in  the  succession.    In  the  case  of 
a  failure  subsequent  to  acceptance,  as  by  the  death  of  a  sole  execu- 
tor, or  of  all  the  executors  where  there  are  more  than  one,  the  com- 
missary will  appoint  executors-dative  qttoad  non  executa.{h)     The 
omission  to  name  executors  in  a  trust-disposition  of  moveable  es- 
tate is  not  attended  with  any  practical  inconvenience ;  for,  as  we 
shall  immediately  see,  the  testator's  trustees  are,  in  their  character 
of  universal  disponees,  entitled  to  the  office  of  executors-dative  qua 
universal  disponees,  in  preference  to  the  next  of  kin,  or  others  claim- 
ing the  office  by  a  legal  title. 
Jurifldiction  of         1661.  II.  ExBCUTORS-DATiVB. — Prior  to  the  changes  consequent 
ImiIsU^^  ^^  ^^  *^®  reformation  of  religion,  the  administration  of  personal  suc- 
CourtB  in  reia-    ccssiou  in  Scotland  pertained  to  the  Ecclesiastical  Courts,  who 

tion  to  appoint-  ,  ....  ,  . 

ments  ot  ezeca-  claimed  and  successfully  asserted  a  jurisdiction  in  everything  re- 
lating to  succession,  quod  ad  testamentorum  et  ultimarum  voluntatum 
cognitionem  pertinuU,  It  is  matter  of  history  that  the  administra- 
tion of  the  canon  law  by  these  Courts  attained  in  Scotland  a  degree 
of  authority  never  conceded  to  it  in  England  ;  and  though  we  are 
unable  to  point  to  the  records  of  actual  decisions  in  this  class  of 
cases,  it  may  saiely  be  assumed  that  the  principles  of  the  canon 
law,  as  embodied  in  the  corptia  Juris  canonici^  formed  the  code  of 
practice  in  relation  to  the  administration  of  personal  succession. 
Upon  the  abolition  of  Episcopacy,  the  jurisdiction  of  the  Bishops' 
Courts  was  assumed  by  the  Court  of  Session,  but  was  afterwards 
vested  by  appointment  of  the  Crown  in  Commissaries,  whose  com- 
missions were  subsequently  confibrmed  by  the  Legislature.  For  fur- 
ther particulars  regarding  the  constitution  and  history  of  these 

(/)  See  this  explained  in  the  opinion  of         (ff)  See  chapter  64,  section  2  (Office  of 
Lord  Justice-Clerk  Inglis,  in  WhiU  v.  Fii^     Tmstee  and  Execator). 
lay,  15  Nov.  1861,  24  D.  47.  (h)  Infra,  hune  tit. 
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courts,  we  refer  to  the  introductory  chapter  of  Mr  Fraser's  Treatise  chaptkb  m. 
on  the  Personal  and  Domestic  Relations,  (t) 

1662.  The  Commissary  Court  of  Edinburgh  was  the  principal  jurisdiction  of 
coDsistorial  judicature  in  Scotland.    It  exercised  a  twofold  jurisdic-  courts.™"***"^ 
tion,  the  one  local,  the  other  general.    Its  local  jurisdiction  extend- 
ed over  its  own  proper  commissaiiot,  which  comprehended  the  coun- 
ty of  Midlothian  and  certain  adjacent  counties.    The  general  juris- 
diction of  the  Commissary  Court  of  Edinburgh  extended  over  the 

whole  of  Scotland  ;  and  under  that  jurisdiction  it  granted  appoint- 
ments of  executors,  and  confirmed  the  testaments  of  Scotchmen 
dying  abroad,  or  having  no  determinate  local  domicile  in  Scotland. 
The  inferior  Commissary  Courts  were  twenty-three  in  number ;  they 
exercised  jurisdiction  in  relation  to  the  appointment  and  confirma- 
tion of  executors  to  persons  having,  at  the  time  of  their  death,  their 
domicile  or  chief  residence  vrithin  their  respective  commissariots.(A) 
By  the  Statute  4  Geo.  IV.,  cap.  97,  the  provincial  commissaries  were 
superseded,  and  their  functions  were  devolved  on  the  Sherifi's  of  the 
counties ;  and  by  two  statutes  of  the  last  reign,  the  metropolitan 
court  was  also  dissolved,  its  local  jurisdiction  was  transferred  to  the 
Sheriffs  of  the  respective  counties,  and  the  general  jurisdiction  of 
the  Commissary  Court  of  Edinburgh,  in  relation  to  the  appointment 
and  confirmation  of  executors,  was  vested  in  the  SherifiE  of  Mid- 
lothian.(Q  The  Act  of  the  present  reign  regulating  the  mode  of 
appointment  of  executors-dative  leaves  the  jurisdiction  of  the  Com- 
missary Courts  unchanged ;  but,  as  will  afterwards  be  seen,  it  virtu- 
ally confers  jurisdiction  on  Her  Majesty's  Courts  of  Probate  in  Eng- 
land and  Ireland  in  relation  to  personal  succession  partially  situated 
in  these  countries,  and  in  a  corresponding  degree  extends  the  juris- 
diction of  the  Commissary  Courts  of  Scotland. 

1663.  The  jurisdiction  of  the  Commissary  Courts,  in  relation  to  commisanry 
the  appointment  and  confirmation  of  executors,  is  purely  minis-  ^ho^i/ent?dcd 
terial.     It  is  the  function  of  these  Courts  to  decide  in  competitions  ^  ^^^  admiiiis- 

t         1  n*  n  /\iii  i-n  tration,  but  not 

for  the  office  of  executor  ;  (m)  but  they  have  no  authority  to  deter-  extentofthesuc- 
mine  questions  relating  either  to  the  extent  of  the  subjects  falling  li^if  w«i/* 
within  the  succession,  or  to  the  validity  of  the  instrument  consti- 
tuting the  testament  of  the  deceased.  Accordingly,  it  has  been  ruled 
that  a  petition  to  the  Commissary  Court  for  delivery  of.  moveable 
effects  alleged  to  have  belonged  to  the  deceased  is  incompetent ; 
and  it  was  doubted  whether  the  Commissary  had  power  even  to 

(i)  Fraser,  vol.  i,  chapter  1 ;  Ersk.  8,  9,  {I)  4  Geo.  IV.  cap.  97 ;  1  Will.  IV.,  cap. 

28.  69 ;  6  &  7  Will.  IV.,  cap.  41. 

{k)  Ersk.  8,  9,  29,  and  cases  in  M.  voce  (m)  Ersk.  8,  9,  82. 
"  Fanm  Competent;'  pp.  4846-4866. 

VOL.  H.  K 
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OHAPTKB  Lit. 


Review  of  judg- 
ments of  the 
Commissaries. 


Grant  of  sd- 
ministrstion  in 
England  or  Ire- 
land equivalent 
to  appointment 
of  executors- 
dative. 


Extension  of 
jurisdiction  by 
Stntule  in  rela- 
tion to  confirma- 
tions, etc. 


grant  a  warrant  to  inventory  and  preserve  the  effects.(n)  Questions 
of  identification  of  the  subjects  of  the  succession  fall  to  be  deter- 
mined, either  by  the  Sheriff  or  the  Court  of  Session,  in  an  ordinary 
action  at  the  instance  of  the  executor,  or  in  the  form  of  a  multiple- 
poinding.  The  question,  what  are  the  testamentary  writings  of  a 
deceased  person,  where  it  depends  on  construction,  is  most  usually 
raised  by  way  of  an  action  of  declarator  or  multiplepoinding  in  the 
proper  Court;  or  by  action  of  reduction,  where  the  validity  or  au- 
thenticity of  the  deed  is  in  question. 

1664.  In  the  administration  of  this  branch  of  the  Commissary's 
jurisdiction,  an  appeal  lies  from  the  Sheriff-substitute  as  Commis- 
sary-depute to  the  Sheriff  as  Commissary,  under  the  Statute ;  (o)  and 
the  judgment  of  the  Commissary,  like  that  of  all  inferior  judges,  is 
subject  to  review  by  advocation,  suspension,  and  reduction.  Ques- 
tions of  competition  for  the  office  of  executor  are  usually  disposed 
of  upon  the  competing  petitions ;  and  in  cases  of  review  by  the  Court 
of  Session,  a  record  is  made  up  as  in  an  action  of  competition. 

1666.  In  England  and  Ireland  the  right  of  administration  of 
personal  property,  failing  executors-nominate,  is  granted  either  to 
the  next  of  kin  or  to  persons  claiming  a  beneficial  interest  in  the 
succession,  by  letters  of  administration  issuing  from  the  respective 
Courts  of  Probate  of  these  countries.  Where  the  deceased  has  left 
a  will  without  nominating  executors,  letters  of  administration  are 
granted  with  the  will  annexed.  A  grant  of  probate  or  letters  of 
administration  is  necessary  to  clothe  the  administrator  or  executor 
with  an  active  title  ;  but  the  right  of  succession  vests,  as  in  Scot- 
land, by  mere  survivance.  (p) 

1666.  In  consequence  of  the  substantial  identity,  in  principle, 
of  the  laws  of  administration  of  personal  succession  which  prevail 

(n)  Milligan  v.  Milligan,  17  Jan.  18-27, 
6Sh.  206,  N.E.  190. 

(o)  4  Geo.  IV.,  cap.  97,  2  10. 

(/>)  It  is  necessary  to  attend  to  the  dis- 
tinction between  the  functions  of  the  Com- 
missary in  the  appointment  and  confirma- 
tion of  executors,  and  the  more  extensive 
authority  exercised  by  the  Courts  of  Eng- 
hind  and  Ireland  in  granting  probate  and 
letters  of  administration.  Where  admin- 
istration is  granted  by  the  last  mentioned 
Courts  to  the  oflfects  of  individuals  dying 
intestate,  the  efi'ect  of  the  appointment 
appears  to  be  substantially  equivalent  to 
that  of  the  confirmation  of  an  executor- 
dative  in  Scotland ;  but  in  the  case  of  tho 
probate  of  a  will,  or  the  grant  of  letters  of 
administration  with  tho  will  annexed,  tho 


grant  is  equivalent  to -a  decree  a£Brma- 
tory  of  the  validity  of  the  will  (reserving 
all  questions  of  construction),  insomuch, 
that  the  wiU  cannot  afterwu^s  be  chal- 
lenged in  a  Court  of  law.  Confirmation 
in  Scotland  has  not,  in  the  general  case, 
any  such  effect;  and  is,  moreover,  liable 
to  be  set  aside  by  reduction,  at  the  suit  of 
any  party  interested.  It  would,  therefore, 
seem  to  follow,  that  the  sealing  of  a  con- 
firmation by  the  Court  of  Probate  in  Eng- 
land,—which  by  21  &  22  Vict.,  cap.  56,  | 
12,  is  declared  to  have  the  like  force  and 
effect  in  England  as  if  a  probate  or  letters 
of  administration  had  been  granted  by  the 
said  Court, — ^is  not  to  be  taken  as  conclusive 
in  a  question  as  to  the  validity  of  the  in- 
strument. 


OF  THE  OFFICE  OF  AN  EXECUTOR.  147 

in  the  different  parts  of  the  United  Kingdom,  it  was  considered  by  chaptib  tn. 
the  Legislature  to  be  unnecessary  that  the  personal  representatives 
of  deceased  persons  should  be  subjected  to  the  expense  of  taking 
out  separate  titles  of  administration  in  the  different  Courts  of  Great 
Britain  and  Ireland;  and  accordingly,  by  Statute  21  and  22  Vict., 
cap.  56,  persons  obtaining  a  title  of  administration  in  any  part  of  the 
United  Kingdom,  may  have  that  title  extended  to  other  parts  of 
the  kingdom  by  complying  with  certain  formal  requirements.  But 
as  these  have  relation  to  the  confirmation  as  well  as  to  the  appoint- 
ment of  executors,  their  consideration  is  postponed  to  the  next 
chapter. 

1667.  Prior  to  the  passing  of  this  enactment,  the  procedure  for  Appointmrat  of 
the  appointment  and  confirmation  of  executors  was  commenced  by  f^^^j^r 
an  Edict,  which  was  issued  by  the  Commissary  Court  on  the  appli-  ^7  *^<^*- 
cation  of  any  person  interested.     The  Edict  was  an  intimation  to 

all  concerned  that  the  Court,  at  the  distance  of  nine  days  after  the 
publication,  would  proceed  in  the  confirmation  of  an  executor  to 
the  deceased.  It  was  published  by  being  affixed  to  the  church  door 
of  the  parish  of  the  deceased's  residence  ;  or,  if  he  died  abroad,  at 
the  parish  church  door  of  Saint  Giles',  Edinburgh,  and  at  the  market 
cross.  Under  6  Geo.  IV.,  cap.  120,  §  51,  citations  in  the  case  of 
persons  dying  domiciled  abroad,  are  now  given  by  registration  of  the 
citation  in  the  Record  of  Edictal  Citations,  (j) 

1668.  The  form  of  procedure  in  applications  for  the  appointment  of  Form  of  ap- 
executors-dative  is  now  regulated  by  the  above-mentioned  statute,  (r)  ^^llJlfr^-^Sftive 
Section  1  abolishes  the  old  form  of  raising  edicts  of  executry  for  the  ^^^^  9**5^^™f" 

..  .  °  "^  tion  ar»d  Probate 

purpose  of  obtammg  the  raiser  decerned  executor ;  and  by  section  2  Act. 

•  .  •  •jiii.x  j»  r-i'T  1  -        Procedure  under 

It  18  provided,  that  every  person  desirous  of  being  decerned  executor  petition  in  the 
shall,  instead  of  applying  as  heretofore  for  an  edict  of  executry  from  c^™"^^ 
the  Commissary,  present  a  petition  to  the  Commissary  for  the  ap- 
pointment of  an  executor,  which  shall  be  subscribed  by  the  petition- 
er, or  by  his  agent ;  and  which  (sect.  3)  shall  be  presented  to  the  Com- 
missary of  the  county  wherein  the  deceased  died  domiciled,  or  if 
he  died  domiciled  furth  of  Scotland,  or  without  any  fixed  or  known 
domicile,  having  personal  or  moveable  property  in  Scotland,  to  the 
Commissary  of  Edinburgh.  By  section  4  every  such  petition  shall 
be  intimated  by  the  Commissary  Clerk  affixing  on  the  door  of  the 
Commissary  Court-house,  or  in  some  conspicuous  place  of  the  Court, 
and  of  the  office  of  the  Commissary  Clerk,  in  such  manner  as  the 
Commissary  may  direct,  a  full  copy  of  the  petition ;  and  by  the 
Keeper  of  the  Record  of  Edictal  Citations  at  Edinburgh  inserting 
in  a  book,  to  be  kept  by  him  for  the  purpose,  the  names  and  de- 

(g)  See  2  BeU's  Cora.,  6th  ed.  p.  81.  (r)  21  and  22  Vict.,  cap.  66. 

K  2 
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OHAPTBB  uT.  signatioDs  of  the  petitioner  and  of  the  deceased,  the  place  and  date 
of  his  death,  and  the  character  in  which  the  petitioner  seeks  to  be 
decerned  executor  ;  which  particulars  the  Keeper  of  the  Eecord  of 
Edictal  Citations  shall  cause  to  be  printed  and  published  weekly, 
along  with  the  abstracts  of  the  petitions  for  general  and  special 
services. 
Deceniiture and  1669.  By  scctiou  6  it  is  provided,  that  "on  the  expiration  of 
opon  «uch^-  nine  days  after  the  Commissary  Clerk  shall  have  certified  the  inti- 
tioDs,etc.  mation  and  publication  of  a  petition  for  the  appointment  of  an 
executor  as  aforesaid,  the  same  may  be  called  in  Court,  and  an 
executor  decerned,  or  other  procedure  may  take  place,  according  to 
the  forms  now  in  use  in  case  of  edicts  of  executry,  and  with  the 
like  force  and  effect,  and  decree-dative  may  be  extracted  on  the  ex- 
piration of  three  lawful  days  after  it  has  been  pronounced,  but  not 
sooner  ;  provided  always  that  nothing  herein  contained  shall  alter 
or  affect  the  law  as  to  executors  finding  caution  ;  and  that  bonds 
of  caution  for  executors  may  be  partly  printed  and  partly  written." 
Section  7  provides,  "That  nothing  hereinbefore  contained  shall 
alter  or  affect  the  course  of  procedure  now  in  use  before  the  Com- 
missaries in  confirmations  of  executors-nominate." 
Preferencegiven  1670.  In  a  competition  for  the  office  of  executor,  the  Commis- 
nominate  ^d  sary  givcs  the  first  place  to  the  person  named  to  it  by  the  deceased 
p^I^idfJga-  himself,  whose  will,  as  Erskine  observes,  (^)  ought  to  be  first  re- 
tws  in  coim)eti-  gardcd  in  the  management  and  disposal  of  his  estate  after  his  death, 
of  executor.  Accordingly,  in  an  advocation  of  a  competition  for  the  office  of  exe- 
cutor between  executors  nominated  in  a  trust-settlement  and  the 
truster's  next  of  kin — who  had  brought  a  reduction  of  the  deed — 
the  Court  adhered  to  the  decision  of  the  Commissaries,  preferring 
tlie  trustees.  The  Lord  President  Hope  observed, — "  An  executor 
is  a  trustee  accountable  to  those  having  right,  and  to  the  complainer 
if  it  shall  be  found  that  she  has  the  right.  Until  the  deed  of  nomi- 
nation, therefore,  be  set  aside,  we  cannot  prefer  any  one  to  the 
executor-nominate."(0  Failing  executors-nominate,  universal  dis- 
ponees  or  legatees,  who  take  under  a  general  disposition  or  testa- 
ment, are  preferred  in  the  first  place  to  the  office  of  executors- 
dative.  In  this  class  are  comprehended  trustees  of  personal  suc- 
cession. According  to  Erskine,  a  universal  legatee,  if  he  was  not 
also  appointed  executor  by  the  deceased,  was  not  admitted  to  the 
office  of  executor,  if  either  next  of  kin,  widow,  or  creditor,  appeared 
to  oppose  him  ;  but  he  is  now  preferred  to  all  persons  whatsoever 
except  executors-nominate ;  on  the  principle,  that  those  to  whom 

(«)  Ersk.  8,  0,  82.  {t)  Graham  v.  Bannerman,  28  Feb.  1S22. 

1  Sh.  862,  N.  E.  889. 
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the  deceased  has  given  the  control  of,  or  substantial  interest  in,  the  chaptkb  lh. 
succession,  ought  also  to  have  the  right  of  administering  it,  if  he 
has  not  expressly  excluded  them.(tt)  A  liferenter  of  the  whole 
succession,  with  a  power  of  disposal,  is  not  a  general  disponee,  and 
is  not  entitled  as  such  to  the  office  of  executor  in  competition  with 
the  next  of  kin,  or  legatees  of  the  reversionary  interest,  (a:) 

1671.  In  the  order  of  legal  preference  the  next  of  kin,  one  or  Xext  of  kin  en- 
more,  are  next  entitled  to  the  office  of  executors-dative,  all  in  the  of  ««cator,7an- 
same  degree  being  entitled  to  share  in  the  appointment.  We  refer  ^^^.*^"' 
to  a  previous  chapter(y)  for  a  statement  of  the  rules  according  to 
which  proximity  of  kindred  is  computed  in  the  law  of  Scotland, 
which,  it  will  be  observed,  diflTere  in  this  respect  both  from  the 
civil  and  canon  laws.  The  Moveable  Succession  Act,(2)  in  the  sec- 
tion which  gives  to  the  representatives  of  certain  predeceasing  next 
of  kin  a  right  to  the  share  of  the  succession  which  would  have  ac- 
crued by  survivance  to  their  ancestor,  reserves  to  the  next  of  kin  a 
preferable  right  to  the  office  of  executor ;  it  being  provided  "  that 
the  surviving  next  of  kin  of  the  intestate  claiming  the  office  of  exe- 
cutor shall  have  exclusive  right  thereto  in  preference  to  the  child- 
ren or  other  descendants  of  any  predeceasing  next  of  kin,  but  that 
such  children  or  descendants  shall  be  entitled  to  confirmation  when 
no  next  of  kin  shall  compete  for  said  office."  On  the  death  of  the 
whole  original  next  of  kin  of  a  defunct,  his  nearest  surviving  kindred 
are  entitled  to  the  office  of  executors  qua  next  of  kin ;  and  it  is  no 
objection  to  their  being  decerned  executors  that  they  have  no  bene- 
ficial interest  in  the  executry  estate.(a)  Where  the  intestate  was 
domiciled  at  his  death  in  a  foreign  country,  the  person  or  persons 
who  by  the  law  of  that  country  are  deemed  next  of  kin,  are  entitled 
to  the  same  preference  in  a  competition  for  the  office  of  executor- 
dative  to  which  the  next  of  kin  by  the  law  of  Scotland  would  be 
entitled.  (6)  After  the  next  of  kin,  the  widow  is  next  entitled  to  Gifts  to  wdo 
the  office  of  executor ;  and,  failing  an  application  at  her  instance,  CT^^tore."*^" 
executors-creditors  take  up  the  succession  according  to  the  rules 
afterwards  explained,  and,  last  of  all,  special  legatees,(c)  among 
which  it  would  appear  that  the  assignee  of  a  beneficial  interest  is 
entitled  to  a  place,  (d) 

(ii)  Ersk.  vt  supra ;    Crawford  v.    Ure,  (6)  MarchiontBt  of  Eastingt  v.  Marquis  of 

1756.  M.  8S18 ;  Feoch  v.  Glasgow,  4  March  Hastings'  Exrs.,  10  Feb.  1862,  14  D.  489, 

1824,  2  Sh.  769,  N.  E.  689 ;  M'Oowan  y.  wliere  the  mother,  or  next  of  kin  by  the 

M^Kifday^  infra.  law  of  England,  was  found  entitled  to  the 

(z)  M'Qowan  v.  M'Kinlay,  4  Dec.  1836,  office. 

14  Sh.  106.  (c)  Ersk.  3,  9,  82. 

{y)  Chapter  6,  section  1.  (d)  M'Pkerson  v.  M'Pherson,  7  Feb.  1865, 

{2)  18  Vict.,  cap.  23,  §  1,  17  D.  368. 

(a)  Bones  v.  Morrison,  21  Dec.  1866.  5 
Macph.  240. 
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CHAPTXB  Lii.         1672.  Any  person  having  a  legal  claim  to  the  office  of  executor 
Gifts  to  rocu    ^^  entitled  to  the  appointment,  upon  application  in  the  form  pre- 
ratore-fiscai,      scrfhed  by  the  Statute,  in  the  event  of  those  having  a  preferable  claim 
foreign' consuls,  failing  to  appear  and  oppose  the  application ;  and,  in  practice,  it  is 
t«  rei»nedL  "*^  Understood  that  the  Commissary  may  even  appoint  a  stranger,  if 
there  be  no  applicant  possessing  a  legal  title.     In  such  cases  the 
Commissaries  were  formerly  in  use  to  appoint  the  Procurator-fiscal 
of  Court ;  but  the  practice  has  fallen  into  desuetude  ;  and  the  more 
usual  course  is  to  leave  the  heirs  to  apply  to  the  Court  of  Session 
for  the  appointment  of  a  judicial  factor,  to  w^hom  confirmation  is 
afterwards  granted  under  the  authority  of  the  Act  of  Sederunt  1730. 
By  24  <fe  25  Vict.,  cap.  121,  §  4,  where  subjects  of  foreign  states 
shall  die  in  Her  Majesty's  dominions,  and  there  shall  be  no  persons 
present  who  are  rightfully  entitled  to  administer  to  their  estates, 
administration  may  be  granted  to  the  consul,  vice-consul,  or  con- 
sular agent  of  the  foreign  state  in  question.     With  respect  to  the 
granting  of  ancillary  administration  to  executors  or  other  repre- 
sentatives already  authorised  to  act  by  a  foreign  court  of  probate, 
it  has  been  held  that  a  preferable  claimant  subsequently  appearing 
may  be  reponed  by  the  commissary ;  but  this  not  as  of  couirse,  but 
only  on  just  cause  show^n  ;  for  where  a  party  is  already  in  the  exer- 
cise of  the  office  of  executor  under  a  lawful  title,  he  shall  not  be 
deprived  of  that  office,  unless  the  competing  claimant  can  show 
substantial  reasons  for  getting  the  administration  into  his  hand8.(c) 
Where  a  competing  claimant  for  the  office  of  executor  challenges 
the  propinquity  of  an  executor  decerned  in  the  character  of  next  of 
kin,  the  proper  remedy  would  appear  to  be  that  of  an  action  of  re- 
duction of  the  testament-dative,  or  decree  of  confirmation. (/) 
Judicial  factors         1673.  By  the  Act  of  Sederunt  for  regulating  the  administration 
entitled  ^thr  of  factory  estates,(gr)  it  is  provided  that  where  it  is  necessary  by  law 
the  ActV"*^^'   that  the  money,  effects,  or  moveables,  vested  in  a  judicial  factor 
Sederunt.         should  be  Confirmed,  the  said  factor  may  confirm  the  same  in  his 
own  name,  as  executor-dative,   and  as  factor  appointed  by  the 
Lords  of  Council  and  Session  on  the  estate,  and  for  the  use  and  be- 
hoof of  the  person  whose  estate  is  under  administration,  and  of  all 
that  have  and  shall  have  interest,  unless  some  other  person  having 
a  title  offer  to  confirm.     By  the  same  enactment,  the  factor  is  re- 
quired to  deposit  in  the  Clerk's  hands  a  copy  of  the  testament-testa- 
mentar,  and  of  all  eiks  he  may  afterwards  make  thereto,  within 
the  space  of  three  months  after  the  confirmation. 

{r)  M^rhcrton  v.  M'Phn'son,  aupra.     (/)  Swinton  v.  Swinton,  20  March  1862,  24  D.  833. 

iff)  Act  of  Scrk-runt,  13  Feb.  1730,  §  7. 
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1674.  The  Pupils  Protection  Act,(A)  while  providing  for  the  qhaptkb  ui. 
grant  of  sx)ecial  powers  by  the  Court  of  Session  to  factors  and  cura-  ^,^0^  ^p- 
tors  administering  the  estates  of  pupils  and  persons  under  mental  pp»ntpd  under 

i_  -1  -    •  -xi.  X  X     xi_  1       Pupils  Prolec- 

mcapacity,  makes  no  special  provision  ^ith  respect  to  the  comple-  tion  Act  may  u* 
tion  of  titles  to  the  ward's  property  or  succession;  but  we  under-  t^s^^bywithiT 
stand  that  the  practice  has  been  for  the  factor  to  apply  to  the  Court  ^^^[  ^^* 
for  authority  to  make  up  a  title  by  confirmation  in  his  own  name ; 
and  this  practice,  in  the  analogous  case  of  the  Completion  of  Titles 
to  Heritable  Property,  has  received  the  sanction  of  the  Legislature,  (t) 
Tutors  are  not  classed  by  any  of  the  writers  of  authority  among  the 
persons  who  are  entitled  to  be  confirmed  executors  in  respect  of  their 
interest  in  the  administration  of  the  ward's  succession  ;  and  it  has 
been  observed  that,  whether  the  ward's  estate  be  heritable  or  move- 
able, the  pupil,  and  not  the  tutor,  ought  to  be  served  to  the  former, 
and  confirmed  to  the  latter,  (i)  But  in  at  least  one  of  the  modern 
cases  confirmation  by  a  tutor-at-law  has  been  sustained  by  the 
Court ;  (I)  and,  in  practice,  a  grant  of  executry-dative  would  not  be 
refused  to  a  tutor  applying  for  it  in  his  own  name  on  behalf  of  a 
pupil  and  next  of  kin.  It  has  been  settled  that  a  minor  is  entitled 
to  be  decerned  executor-dative,  and  in  that  character  to  grant  dis- 
charges to  creditors ;  the  Court  being  of  opinion,  however,  that  it 
was  equally  competent  to  confer  the  office  of  executor  upon  his 
curators  in  his  behalf,  (w) 

1676.  III.  Executory-Creditors. — Where  no  one  having  a  title  Appointment  of 
by  relationship  or  beneficial  interest  is  willing  to  undertake  the  tor^\rm'!^f " 
administration,  or  where  an  executx)r  has  neglected  to  confirm,  or  J^^^^  against 
has  omitted  part  of  the  effects  in  his  confirmation,  creditors  of  the  debtor's  estate. 
deceased  may  be  decerned  and  afterwards  confirmed  as  adminis- 
trators of  the  estate,  under  the  denomination  of  executors-creditors. 
Confirmation  in  this  character  is  regarded  rather  as  diligence  than 
as  a  proper  title  of  administration ;  {n)  but  the  forms  are  similar 
to  those  in  use  in  relation  to  the  appointment  of  executors-dative, 
and  by  the  Act  21  and  22  Vict.,  cap.  56,  the  new  procedure  is  made 
appUcable  (§  2)  to  the  appointment  of  e:xecutors-creditors,  **  or  in 
any  other  character  whatsoever  now  competent." 

1676.  The  necessity  for  the  use  of  this  diligence,  arises  from  Confirmation 
the  circumstance  of  there  being  no  person  representing  the  deceased  whe^m^I^nce 

begun  in  debtor's 
lifetime. 
(A)  12  and  13  Vict.  cap.  51.     See  I  7.  (Q  Swayne  v.  Ftfe  Banking  Co.,  8  June, 

(I)  21  and  22  Vict.  cap.  76,  §  21 ;  23      1822,  1  Sh.  479,  N.  E.  445. 
and  24  Vict.  cap.  143,  I  38.  (m)  Johnstone  v.  Lowden,  16  Feb.  1838. 

(*)  Fraser  on  Parent  and  Child  (2d  ed.)      16  Sh.  541. 
p.  244;  and  aee  Er:>k.  1,  7,  24.  (n)  Ewk.  3,  9,  U,  2  Bull's  Com.  6th  ed., 

p.  83. 
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a;.';tiii>t  ^li« 'Ui  au  a«:tioii  niiv  l»tr  instituted.  But  where  diligence 
\i:i^  bet-ii  c«»mmen'"e<l  «lurinz  the  litVtime  of  the  debtor,  and  haspro- 
«'eeJ-d  so  far  ajj  to  iitt.i«h  fuu'l.s  **i  the  debtor  in  his  lifetime,  it  may 
V«e  pD'Seiuted,  anti  wiLI  have  e3ect  airainst  the  estate  after  his  death 
without  the  iuces>ity  of  obtaininir  eoufirmation.  Thus  an  arrest- 
Tu»-nt,  of  ifchirh  the  executiun  is  dateil  Kfore  the  debtor's  death,  will 
sup|M>rt  an  aetiun  of  furtheomina:  airainst  the  common  debtor  after 
that  eveiit.(o)  But  in  a  comf»etition  between  arresting  creditors 
and  exei-uors-creditors,  the  onterion  of  preference  is  the  acquisition 
L»f  a  ci^mpleted  real  riirht,  which  in  the  one  case  is  constituted  by 
decree  of  furthcomincr,  and  in  the  other  by  confirmation. (p)  So 
cr>^L-.  r  wh^re  also,  the  executiou  of  jH»inding,  or  of  poinding  of  the  ground  before 
hijT^.t-  j»^Ece^  the  debtor's  death,  entitles  the  creditor  to  realise  the  subjects  there- 
by attached,  after  the  death  of  the  party.(5) 

1677,  If  diliirence  has  not  been  executed  in  the  debtor's  life- 

time,  but  the  debt  is  constituted  by  writing  or  decree,  the  creditor 

may  obtain  himself  decerned  executor-creditor,  and  may  follow  up 

TiAt  title  wffl  jiis  diliirence  bv  confirmation  in  that  character,  to  the  eflFect  of  ad- 

1*1  u«i^  such  *"  *  . 

ministering  to  s«j  much  of  the  property  as  may  be  suflScient  for  pay- 
ment of  his  debt,  under  the  provisions  of  the  Act  of  Sederunt  14th 
November  1679,  and  of  the  Act  4  Geo.  IV.,  cap.  98,  sect.  4.(r)  The 
decree-dative  appointing  the  creditor  to  the  office  of  executor- 
creditor,  vests  no  real  right  in  him  until  it  is  perfected  by  confir- 
mation of  the  estate  which  it  is  intended  to  attach. («)  A  decree  of 
preference  in  a  multipleix)inding  in  favour  of  a  creditor  of  the  de- 
funct, is  not  equivalent  to  real  diligence ;  and  any  of  the  creditors 
ranked  by  such  a  decree  may  acquire  a  preference  over  the  others 
by  obtaining  themselves  confirmed  executors-creditors  in  respect 
of  their  claims.(0  Nor  does  a  title  of  administration  granted  by  a 
foreign  Court,  unconfirmed  in  Scotland,  exclude  the  diligence  of 
executors-creditors;  and  therefore,  in  a  case  where  executors- 
nominate  of  a  settlement  executed  in  India,  after  proving  the  will 
at  Calcutta,  raised  an  action  of  multiplepoinding  in  the  Court  of 
Session  for  distribution  of  the  Scotch  estate,  in  which  they  made 
consignation  of  the  fund  in  medio,  it  was  held  that  certain  creditors 


What 


(o)  Earl  of  Aberdeen  v.  Scot  ft  Crt.,  1738, 
M.  774. 

{p)  WUwn  V.  Fleming,  26  June  1828,  2 
Sh.  430,  N.  E.  383.  Compare  this  case 
with  SceaUi  v.  Ruuel,  16  Nov.  1821. 1  Sh. 
136,  N.  E.,  132,  and  Swayne  v.  Fife  Bank- 
ing Co.,  8  June  1822, 1  Sh.  479,  N.  E.  445, 
whore  an  arrestment  by  creditors  of  a  de- 
funct was  suislainf'd  in  competition  with 


the  rights  of  next  of  kin ;  and  correct  Ersk. 
3,6,11. 

(q)  Earl  of  Morton  y.  SomerviUe,  1765, 
H.  6197. 

(r)  4  Geo.  IV.,  cap.  98,  {  4. 

(«)  Wilton  ▼.  Fleming,  witpra;  and  see 
Cust  V.  Garbet  ^  Co.,  1795,  M.  2795;  Car- 
michael  v.  Carmichael,  1745,  M.  9267. 

{()  Anderson  v.  Sieirarf,  24  Nov.  1831, 
10  Sh.  49. 
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of  the  defunct,  who  confirmed  to  the  Scotch  estate  as  executors-  qhaptib  m. 
creditors,  had  thereby  secured  a  preference  over  other  claimants.  (t«) 
Even  after  the  elapse  of  the  period  of  six  months  allowed  by  the 
Court  for  the  acquisition  of  preferences  upon  the  moveable  estate,  (x) 
any  creditor  whose  claim  of  debt  is  constituted,  is  entitled  to  be 
conjoined  in  the  office  of  executor-creditor,  and  may  compel  the 
creditor  first  decerned  to  concur  with  him  in  obtaining  confirma- 
tion. (3^) 

1678.  Where  the  debt  is  not  constituted  by  writing  or  decree.  Constitution  of 
the  creditor  must  proceed  to  constitute  it  under  the  provisions  of  ertateor^pre- 
the  Statute  1695,  cap.  41,(a)  by  charging  the  next  of  kin  to  con-  ^*to*^n. 
firm  as  executor  to  the  deceased  within  twenty  days :  after  the  ex-  ^rmMxhn  quA 
.piration  of  which  time  he  may  have  action  and  decree  either  against  tor. 

the  executor,  if  he  confirm,  or  contra  hcereditatem  jacenfem,  if  he 
renounce ;  and  upon  this  the  creditor  may  obtain  himself  decerned 
and  confirmed  as  for  a  liquid  debt.  Next  of  kin,  charged  to  con- 
firm according  to  the  Statute,  must  elect  either  to  confirm  or  to  re- 
nounce the  succession.  If  they  take  no  notice  of  the  charge,  and 
an  action  is  afterwards  brought  against  them  as  vitious  intromitters, 
they  inay  still  escape  personal  liability  by  lodging  a  minute  of  re- 
nunciation, but  will  be  liable  to  the  creditor  in  the  expense  of  any 
proceedings  which  may  have  been  rendered  necessary  by  their  fail- 
ure timeously  to  renounce,  (ft) 

1679.  To  complete  this  branch  of  the  subject,  it  is  necessary  to  How  a  creditor 
consider  the  means  by  which  the  estate  taken  up  by  an  executor  wtate'^adj 
may  be  attached  during  his  lifetime,  or  after  his  death,  either  by  e^cutor  1^ 
his  own  creditors,  or  by  those  of  his  ancestor  whom  he  represents,  onfirmation. 


(i»)  Smith*t  Tr8.  v.  Oranty  27  June  1862, 
24  D.  1143 ;  and  see  Clarkev.  Edgar,  1810, 
Hume,  175. 

(x)  Act  of  Sederunt,  28  Feb.  1662. 

{y)  Gibbon  v.  Johnston,  1787,  Hume,  276; 
WiUieon  v.  Smart,  17  Dec.  1840,  8  D.  273 ; 
Lee  ▼.  Donald,  17  May  1816,  F.C. 

(a)  Statute  1696,  cap.  41 :— "  And  it  is 
further  declared,  That  in  the  case  of  anjr 
depending  cause  or  claim  against  a  de- 
funct, the  time  of  his  decease,  it  shall  be 
leisnme  to  the  pursuer  of  the  said  cause 
or  claim  to  charge  the  defunct's  nearest 
of  kin  to  confirm  executor  to  him  within 
twenty  days  after  the  charge  given;  which 
charge  so  execute  shall  be  a  passive  title 
against  the  person  charged,  as  if  he  were 
a  vitious  intrometter,  unless  he  renounce, 
and  then  the  charger  may  proceed  to  have 


his  debt  constitute,  and  the  fugreditat  jaeens 
of  moveables  declared  liable  by  a  decreet 
cognitionU  caiua  ;  upon  the  obtaining  where- 
of, he  may  be  decerned  executor-dative  to 
the  defunct,  and  so  affect  his  moveables  in 
the  common  form."  As  to  the  procedure 
under  this  Statute,  as  explained  by  4 
Geo.  IV.,  cap.  98,  see  Oreig  v.  Christie,  1 
March  1887,  15  Sh.  697.  It  would  seem 
that  the  same  object  may  be  obtained 
without  the  preliminary  of  a  charge,  where 
the  pursuer  restricts  his  demand  to  a  claim 
for  decree  cognitionis  eausa  tantum,  but  if 
he  insists  in  the  action  against  the  heir 
personally,  the  heir  will  be  entitled  to  ab- 
solvitor ;  Forrest  v.  Forrest,  26  May  1863, 
1  Macph.  806. 

(h)  Davidson  v.  Clark,  13  Dec.  1867. 
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oHAPTiB  HI.  Two  cases  may  be  distinguished ;  and  first,  where  the  executor  has 
obtained  confirmation,  the  executry  estate  may  be  confounded  with 
his  own  so  that  they  cannot  be  discriminated,  in  which  case  the 
creditors  of  either  class  must  proceed  by  way  of  action  against  the 
executor  in  his  lifetime,  or  by  the  diligence  of  confirmation  as  exe- 
cutor-creditor of  such  executor  after  his  death.  And  where  the 
executry  funds  are  distinguishable,  the  mode  of  procedure  is  the 
Preference  of  samc ;  ouly  the  Creditors  of  the  defunct  person  represented  by  the 
toraitohdre?^"  ©xecutor  have  a  preference  over  those  of  the  executor  himself  with- 
in the  period  of  a  year  from  the  death  of  such  defunct  person,  (c) 
Where  the  executor  has  not  obtained  confirmation,  his  personal 
creditors  may  apply  to  be  decerned  and  confirmed  executors-credi- 
tors, as  if  they  were  directly  creditors  of  the  ancestor ;  or  they  may 
require  the  Procurator-fiscal  of  the  Commissary  Court  to  confirm  as 
executor-dative,  and  then  to  assign  to  them.  In  this  case,  also, 
creditors  of  the  ancestor  using  the  diligence  of  confirmation  have  a 
preference  over  creditors  of  the  ancestor,  within  the  period  of  a  year 
Whether  forms  subsoqueut  to  the  auccstor's  death.  (cQ 

»p^i«bieto!^       1880.  The  remedy  given  by  the- first  branch  of  the  Statute  1695, 
of  claim  agwMt  cap.  41,  would,  in  the  state  of  the  law  at  that  time,  cease  to  be  ap- 

Dcxt  of  kin  who        x-  »  7  7  x- 

die  unconfirmed,  plicablc  after  the  death  of  an  executor  qua  next  of  kin  unconfirmed ; 
because,  confirmation  being  necessary  to  vest  the  estate,  the  right 
of  the  executor  to  the  specific  estate  would  become  lapsed,  and  the 
right  of  his  personal  creditors  to  attach  the  estate  would  fall  i^dth 
it.  But  since  by  4  Geo.  IV.,  cap.  98,  the  right  of  the  next  of  kin 
vests  by  survivance,  and  is  continued  to  their  representatives  after 
their  death,  it  would  seem  that  the  remedy  given  to  their  creditors 
by  the  first  branch  of  the  Scottish  Statute  ought  to  receive  a  cor- 
responding extension,  a  view  which  is  supported,  if  not  directly  re- 
cognised, by  the  judgment  on  one  of  the  points  in  Smith's  Trustees  v. 
Orani,{e)  Subjects  to  which  an  executor-nominate  or  disponee  has 
right  by  special  assignation  cannot  be  attached  by  the  diligence  of 
confirmation,  as  they  are  not  held  to  be  in  bonis  of  the  defunct. 


(c)  See  Chrittie  y.  Allan,  27  June  1885, 
18  Sh.  988. 

(d)  Statute  1696,  cap.  41,  entituled,  Act 
anent  Executry  and  Moveables : — "  Tliat 
in  the  case  of  a  moveable  estate  left  by  a 
defunct,  and  falling  to  his  nearest  of  kin, 
who  lies  out,  and  doth  not  confirm,  the 
creditors  of  the  nearest  of  kin  may  either 
require  the  Procurator-fiscal  to  confirm  and 
assign  to  them,  under  the  peril  and  pain 
of  his  being  liable  for  the  dubt  if  he  refuse, 


or  they  may  obtain  themselves  decerned 
executors-dative  to  the  defunct,  as  if  they 
were  creditors  to  him :  With  this  provi- 
sion always,  that  the  creditors  of  the  de- 
funct, doing  diligence  to  affect  the  said 
moveable  estate,  within  year  and  day  of 
their  debitor's  decease,  shall  always  be  pre- 
ferred to  the  diligence  of  the  said  nearest 
of  kin." 

{f)  Smith's  Tn.  v.  Grant,  27  June  186*J, 
24  D.  1142  (first  iwint). 
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The  creditor  in  this  case  must  proceed  by  action  against  the  exe-  qhaftkb  m. 
cutor.(/) 

1681.  Professor  Bell,  in  commenting  upon  the  Statute  1695,  ob-  Whether  prefer, 
serves  that  the  preference  of  the  ancestor's  creditors  to  the  succes-  toiKs  cnS^ 
sor's  existed  at  common  law,  and  that  the  object  of  the  Statute  was  ^j^^  ~"' 
to  restrict  it  to  a  reasonable  period.  (^)     The  same  author  observes 

that  the  Statute  applies  in  terms  only  to  the  case  where  the  execu- 
tor is  not  confirmed ;  that  it  is  doubtful  how  far  the  preference  given 
to  the  creditors  of  the  ancestor,  where  the  executor  has  confirmed, 
depends  on  common  law  or  on  the  Statute ;  but  that,  assuming  that 
it  exists  at  common  law,  it  follows  that  the  preference  will  subsist 
even  after  the  expiration  of  the  year,  in  whatever  way  the  executry 
has  been  taken  up,  provided  the  fund  can  be  clearly  identified.  (A) 
But,  in  the  absence  of  any  modem  decision  confirmatory  of  these 
views,  it  would  not  be  safe  to  rely  upon  the  existence  of  the  prefer- 
ence iu  question  beyond  the  duration  of  the  statutory  period.  By  Diligence  prest- 
Act  of  Sederent  14  Nov.  1679  it  is  declared  that  executors  decerned  ;^.ci^t^; 
and  confirmed  as  creditors  to  the  defunct  are  holden  and  liable  to 
do  diligence  for  recovery  of  the  defunct's  goods,  and  the  debts  due 
to  him,  confirmed  in  the  testament,  or  eiked,  siclike  as  other  exe- 
cutors-dative are  holden  to  do  by  the  law  and  practique  of  this  king- 
dom. The  liability  in  question  may  be  enforced  either  by  their 
creditors,  or  by  the  next  of  kin  or  legatees  for  their  reversionary  in- 
terest 

1682.  The  confirmation  of  an  executor-creditor  attaches  only  so  Confirmation  of 
much  of  the  subject  confirmed  as  is  necessary  to  satisfy  his  claim  J^Sy  w^ 
against  the  estate.     The  radical  interest  in  the  fund  still  remains  *  ^f^'  J^°^' 

,  ,  petcncy  of  suc- 

m  bonis  de/iincH,  and  may  be  attached  by  other  creditors  by  sue-  ««»»^«  con- 
cessive confirmations.  This  is  explained  in  Lord  Curriehills  opi-  "°* ^^' 
nion  in  Smith's  Trs.  v.  Orant^{%) — "  In  this  respect  there  is  no  differ- 
ence between  diligence  after  the  death  of  a  debtor  as  to  moveable 
and  as  to  heritable  estate.  A  creditor  brings  an  action  of  consti- 
tution against  his  debtor's  heir,  who  is  unentered ;  the  heir  on  being 
charged  to  enter  gives  in  a  renunciation,  a  decree  cognitionis  causa 
is  pronounced,  and  on  that  decree  the  creditor  attaches  the  herit- 
able estate  by  adjudication ;  but  though  the  whole  estate  is  attached 
the  adjudication  merely  operates  as  a  burden  upon  it.  Other  cre- 
ditors go  through  the  same  process,  and,  after  all,  the  heir  may  make 

(/)  BeU  V.   mUiama,  18  Jan.  1881,  9  (A)  BeU's  Com.,  irf  wpra,  citing  Dirleton, 

Sh.  266;  Irmerarity  v.  Qilmore,  7  March  voce  "  Executor,"  92;  Tait  v.  Kay,  1779, 

1840,  2  D.  818.  M.  3142. 

W2BeirtiCom.6thed.89,90,  andcases  (i)    Smith' »  Trs.  v.  Grant,  24  D.  1169 

there  referred  to.  (lilightly  abridged). 
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oBAPTiB  Lii.  up  a  title  by  service  and  entry  with  the  superior.  The  diligence  of 
the  creditors  of  the  defunct  against  his  moveables  is  of  the  same 
legal  character  in  this  respect,  that  the  diligence  of  each  of  them 
merely  creates  a  burden  or  a  nexus  upon  the  estate,  and  that  the  estAt^j 
is  always  subject  to  be  attached  by  other  parties  under  the  burden 
of  the  debts  so  created  upon  it." 

Appointment  1683.    IV.    EXECUTORS  AD  0MI88A,  MALE  APPRECIATA  AND  AD  NON 

tionof  «wuto«  EXECUTA. — Proper  executors,  who  hold  oflSce  for  the  benefit  of  all 
^omiMavei  interested  in  the  moveable  succession,  are,  as  will  be  seen,  obliged 
to  confirm  to  the  whole  moveable  estate  of  the  deceased.  Where, 
howevier,  the  executor  confirmed  has  either  omitted  out  of  the  in- 
ventory any  eflfects  belonging  to  the  deceased,  or  has  estimated 
them  below  their  just  value,  any  person  interested  in  the  succession 
is  entitled  to  apply  to  the  commissary  in  order  that  he  himself  may 
be  confirmed  executor  to  the  deceased  ad  omissa  vel  male  appreciata; 
and  in  support  of  the  application  it  is  competent  to  prove  by  witness- 
es that  the  goods  confirmed  in  the  testament  were  under  valued,  (j) 
And  by  the  Act  of  Sederunt  of  14  Nov.  1679,  which  on  this  point 
ia  in  harmony  with  the  provisions  of  4  Geo.  IV.,  cap.  98,  it  is  de- 
clared that  executors-creditors  shall  not  be  obliged  to  make  a  total 
confirmation,  but  only  of  so  much  as  theyshall  think  fit,  that  there 
may  be  place  for  an  executor  ad  omissa  for  the  rest,  who  shall  be 
liable  to  all  parties  having  interest,  in  the  same  way  as  principal 
executors.  Where  an  executor  has  intromitted  with  subjects  not 
contained  in  his  confirmation,  the  creditors  of  the  deceased  may 
either  proceed  to  confirm  these  subjects  ad  omissa,  or  may,  without 
such  confirmation,  pursue  the  executor  directly  for  their  value,  (t) 
A  creditor  confirming  ad  omissa  has  been  held  entitled  to  call  an- 
other creditor  partially  confirmed  to  account  for  what  he  has  drawn 
beyond  the  sum  confirmed. 
Conjnnction  of  1684.  A  Creditor  who  has  obtained  a  partial  confirmation  is  not 
arooStmOTte!*^^  entitled  to  eik  to  his  confirmation  after  another  creditor  has  applied 
for  confirmation  ad  omissa;  but  he  is  entitled  to  be  conjoined  with 
the  latter,  if  he  applies  before  the  confirmation  ad  omissa  is  carried 
through.(Z)  Where,  however,  a  proper  executor  has,  without  fraud, 
omitted  to  include  a  part  of  the  ancestor's  estate  in  his  inventory, 
the  Commissary  has  a  discretion,  instead  of  granting  decree-dative 
in  respect  of  the  subject  omitted,  to  allow  the  executor  to  add  the 
value  of  it  to  the  inventory;  and,  in  view  of  the  obvious  incon- 
veniences of  a  divided  administration,  it  is  required  in  practice  that 

U)  Erak.  3,  9,  86.  (/)  Lee  v.  Donald,  17  May  1816.  F.C. 

(k)  Ersk.  3.  9.  86.  citing'  Inglii  v.  Bell, 
1639,  M.  2737. 
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a  creditor  applying  for  confirmation  ad  omissa  should  call  the  proper  chapwb  m. 
executor  as  a  party  to  the  proceeding,  (m) 

1686.  It  is  the  office  of  an  executor  to  realise  the  estate  of  the  inwhatcasM 
ancestor  in  order  to  its  distribution  amongst  those  who  have  the  may'S^m^rof 
legal  interest  in  it.  A  testament,  however,  is  said  to  be  executed^  ^^^^^^ 
in  the  proper  and  legal  sense  of  the  term,  when  the  executor  has 
obtained  possession  of  the  moveables  belonging  to  the  deceased, 
and  has  received  payment  of  the  debts  due  to  the  estate,  or  at  least 
established  his  right  to  them  by  decrees  or  corroborative  securities,  (n) 
For  the  distribution  of  the  estate,  the  peculiar  authority  incident  to 
the  ofSce  of  executor  is  not  absolutely  required ;  because  the  estate, 
if  once  vested  in  the  executor,  may  be  taken  out  of  his  person,  or 
that  of  his  successors  by  diligence.  But  should  the  executor  die 
before  completing  the  realisation  of  the  ancestor's  estate,  a  new  ap- 
pointment is  requisite.  We  have  elsewhere  seen  that  the  office  of 
the  executor  is  a  personal  trust,  which,  although  accruing  to  survi- 
vors, does  not  descend  to  heirs  or  representatives,  (o)  In  those  cases, 
therefore,  where  the  office  of  executor  falls  by  death  before  the 
testament  is  fully  executed,  the  Commissary  has  authority  to  make 
an  appointment  of  an  executoV-dative  quoad  non  executa,  as  if  there 
had  been  no  former  confirmation,  for  realising  that  part  of  the  estate 
which  had  not  been  reduced  into  possession  in  the  lifetime  of  the 
first-appointed  executor.  The  confirmation  of  executor  qva  nearest 
of  kin,  being  a  beneficial  appointment,  vests  the  estate  in  such  a 
manner  that  on  the  death  of  the  next  of  kin  confirmed,  the  estate 
may  be  taken  up  by  their  representatives,  as  in  bonis  of  their  im- 
mediate ancestor ;  and  in  such  cases  a  new  appointment  ad  non  exe- 
cuta  is  superfluous. 

1686.  Following  out-  the  principle  of  appointment  ad  non  exe-  Grant  of  execn- 
cuta,  it  is  provided  by  the  Statute  4  Geo.  IV.,  cap.  98,  §  1,  that  wntativ^'^f 
confirmation  may  be  granted  to  the  representatives  of  a  next  of  kin  klT^^"***  ^^ 
of  an  intestate  who  has  died  without  confirming,  "in  the  same  ^^^^o-^^'^-^^- 
manner  as  confirmation  might  have  been  granted  to  such  next  of 
kin  immediately  upon  the  death  of  such  intestate."    Where,  how- 
ever, a  grant  of  executry-dative  made  to  an  applicant  as  trustee  for 
others  falls  by  the  death  of  the  executor,  a  new  appointment  ad 
non  ezecuta  is  still  requisite ;  and,  in  the  practice  of  the  Commissary 
Court  of  Edinburgh,  the  appointment  is  given  as  of  course  to  the 
heir  of  line  of  the  deceased  executor,  or  of  the  last  surviving  trustee 
if  the  original  appointment  were  to  a  plurality  of  persons.    As,  how- 

(n)  Ersk.  8,  9,  87.  (o)  Supra, }  1660,  and  see  chap.  64,  sect. 

in)  Erek.  8,  9,  38.  2 ;  Erek.  8,  9,  88. 
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OHAFCTB  UT.  evcT,  HxB  reaUsatioD  of  the  personal  estate  is  usually  a  matter  of  no 
long  duration,  applications  for  the  appointment  of  executors  ad 
non  executa  are  not  very  common,  (j?)  The  liability  of  executors  ad 
non  executa  appears  to  be  the  same  as  that  of  assumed  trustees ; 
that  is  to  say,  they  are  not  responsible  for  the  executors  to  whom 
they  succeed,  but  are  bound  to  call  their  representatives  to  account 
for  their  intromissions,  and,  if  necessary,  to  proceed  against  them 
according  to  the  rules  of  exact  diligence. (9) 

(p)  On  the  subject  of  this  and  the  pre-  (q)  Nieol  ^  Corny  t.  WHvm^  10  June 

ceding  paragraphs  see  Ersk.  8, 9,  86  to  88.      1866,  18  D.  1000. 
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CHAPTER  LIII. 


OF  CONFIRMATION 


1687.  The  title  of  an  executor,  whether  derived  from  the  ap*  Confirmation  a 
pointment  of  the  deceased  or  from  the  sentence  of  the  Commissary,  Ste  oftdmWs* 
is  purely  personal.     By  confirmation  it  is  raised  to  the  character  of  *«*»«>• 

a  real  right,  vesting  in  the  executor  the  legal  title  and  estate  of  the 
deceased's  succession,  with  all  right  of  action  and  execution  thereto 
appertaining.  Although  no  longer  necessary  for  vesting  a  benefi- 
cial interest  in  the  next  of  kin,  it  is  still  essential  to  the  completion 
of  an  administrative  title,  and  to  the  acquisition  of  a  preferential 
right  on  the  part  of  executors-creditors.  "  Confirmation,'*  says 
Erskine,(fe)  "  may  be  defined  to  be  a  sentence  of  the  judge  compe- 
tent authorising  an  executor,  one  or  more,  upon  making  inventory 
of  the  moveable  estate  and  debts  due  to  the  deceased,  to  sue  for, 
recover,  possess,  and  administer  the  whole,  either  for  the  behalf  of 
themselves,  or  of  others  interested  therein."  Where  the  title  of  an 
executor-nominate  is  confirmed  by  the  judge,  it  is  called  the  confir- 
mation of  a  testament-testamentar,  and  when  the  judge  confers  the 
ofGce  of  an  executor  upon  a  person  of  his  own  nomination,  it  is  styled 
the  confirmation  of  a  testament-dative.  (6)  Confirmation  is  granted 
by  the  Commissary  Court  of  the  county  in  which  the  deceased  died 
domiciled  or  had  his  principal  residence ;  and,  in  the  case  of  strangers, 
by  the  Commissary  Court  of  Edinburgh. 

1688.  By  the  common  law  of  Scotland  confirmation  was  neces-  Rnie  that  con- 
sary  not  only  to  establish  the  executor's  title  of  administration,  but  S^Jj^"^^" 
also  (unless  where  the  estate  had  been  reduced  into  possession)  to  beneficial  inter- 

.  \      1  e*    '   ^  •  '        1  e  r  '       '  ii  cst  abrogated  by 

vest  the  beneficial  mterest  m  the  next  of  kin,  insomuch  that  upon  4Geo.iV.,c.98. 
the  death  of  the  latter,  without  confirmation  or  reduction  of  the  es- 
tate into  possession,  no  right  transmitted  to  their  creditors  or  per- 
sonal representatives. (c)    But  by  4  Geo.  IV.,  cap.  98,(d)  it  is  en- 

(a)  Enk.  8,  9,  27.  {d)  i  1.     The  date  of  the  Statnte  is  19 

(6)  Ersk.  tU  supra,  July  1828. 

(c)  Ersk.  8,  9,  80 ;  2  BeU'a  Com.  5th  ed. 
82. 
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cHAPTKm  un.  acted  "  that  from  and  after  the  passing  of  this  Act,  in  all  cases  of 
intestate  succession,  where  any  person  or  persons,  who  at  the  period 
of  the  death  of  the  intestate,  being  next  of  kin,  shall  die  before  con- 
firmation be  expede,  the  right  of  such  next  of  kin  shall  transmit  to 
his  or  her  representatives,  so  that  confirmation  may  and  shall  be 
granted  to  such  representatives  in  the  same  manner  as  confirmation 
might  have  been  granted  to  such  next  of  kin  immediately  upon  the 
death  of  such  intestate."  Under  this  enactment  the  next  of  kin  are 
by  mere  survivance  vested  in  the  right  of  succession,  to  the  effect 
of  transmitting  it,  not  only  to  their  legal  representatives,  but  to 
assignees  (e)  and  creditors.  (/)  Although  the  Statute  is  not  retro- 
spective, yet  the  form  of  expression  "  any  person  or  persons  who 
being  next  of  kin  shall  die  before  confirmation  be  expede,"  mani- 
festly extends  the  benefit  of  its  provisions  to  all  next  of  kin  sur- 
viving the  passing  of  the  Act,  notwithstanding  that  the  succession 
occurred  anterior  to  its  date,  19th  July  1823 ;  and  the  Statute  has 
been  so  interpreted. (gr) 
What  subjects  1689.  Under  the  old  law  there  are  several  recognised  exceptions 

Bion  wit^^the  to  the  rule  that  personal  estate  did  not  vest  without  confirmation. 
6mSiJ.^'  **"  These  it  is  not  necessaiy  to  consider  minutely ;  the  distinction  in 
question  being  now  only  operative,  if  at  all,  in  relation  to  the  use 
of  diligence  by  creditors  of  the  defunct. (A)  The  exceptions  may  be 
reduced  to  three  heads:  Jirst,  by  1690,  cap.  26,(t)  special  assigna- 
tions granted  by  the  deceased,  though  neither  intimated  nor  made 
public  in  his  life,  were  declared  sufficient  to  convey  to  the  assignee 
the  full  right  of  the  subjects  assigned,  without  confirmation  ;  and 
special  legacies  were  held  to  be  equivalent  to  assignations  under 
the  Statute  ;(i)  nor  was  confirmation  necessary  to  vest  the  right 
of  a  beneficiary  or  general  disponee  under  a  testamentary  settle- 
ment(?)  any  more  than  service  is  now  requisite  in  the  case  of  bene- 
ficial interests  in  heritage  similarly  constituted. (tw)  And  accord- 
ingly, the  Act  of  Geo.  IV.,  for  the  better  regulation  of  confinna- 


(e)  Smilh  y.  Thonuu,  9  Feb.  1830,  8  Sh. 
468. 

(/)  Frith  V.  Buchanan,  8  March  1837, 
15  Sh.  729 ;  Mein  v.  M'Call,  7  June  1844, 
6  D.  1112. 

(g)  Cvningham  v.  Farie,  15  Jan.  1856, 
18  D.  312,  This  distinction  appears  to 
have  been  overlooked  in  the  observations 
obiter  of  Lord  Cnrriehill  in  Beatiie'a  Trs. 
V.  Cooper't  Trt.,  24  D.  536. 

(A)  See  Bell  v.  WiUison,  13  Jan.  1831, 9 
Sh.  266;  Innerarity  v.  Qilmore,  7  March 
1840,  2  D.  818,  where  subjects  so  assigned 


were  held  to  be  attachable  by  arrestment 
and  not  by  confirmation. 

(i)  The  effect  of  this  Statute  is  reserved 
by  4  Geo.  IV.,  cap.  98,  ?  3. 

(k)  Gordon  v.  Campbell,  1729.  M.  14.384; 
LyUy,  LyU,  2  Dec.  1842,  5  D.  236;  Wnyht 
V.  Turner,  7  March  1855,  17  D.  629. 

(/)  Bobertwn  v.  Gilchrist,  25  Jan.  1828, 
6  Sh.  446 ;  Christie  v.  i>im,  1806,  M.  "  Pro- 
visions to  Heirs  and  Children,"  App.  No.  5. 

(m)  Greiy  v.  Malcolm,  5  March  1835,  18 
Sh.  607. 
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tions,  is  applicable  in  terms  only  to  the  succession  of  next  of  kin  ab  chaptm  mi. 
tHt€8t4xto,(n)  Secondly,  confirmation  was  not  necessary  on  the  part 
of  the  widow  and  children  to  vest  in  them,  or  transmit  to  their 
next  of  kin,  the  shares  of  the  moveable  succession  accruing  to  them 
by  the  titles  of  Jits  relictce  and  legitim.(o)  But  although  the  rights 
of  the  widow  and  children  vest  ipso  Jure,  no  direct  action  will  lie  at 
their  instance  against  the  debtors  of  the  deceased,  but  only  through 
the  medium  of  the  executor.(j?)  Thirdly ,  such  moveables  as  were 
susceptible  of  actual  possession,  and  were  reduced  into  possession 
by  the  next  of  kin  in  their  lifetime,  were  held  to  vest  without  con- 
firmation.(9)  Whether  a  partial  confirmation  had  the  effect  of  vest- 
ing the  beneficial  interest  in  subjects  not  actually  confirmed,  appears 
to  have  been  a  doubtful  question. (r)  It  maybe  added  that  the  con- 
firmation of  an  executor,  nominate  or  dative,  although  merely  in 
trust  for  the  next  of  kin,  had  the  effect  of  establishing  their  right 
to  the  subject  confirmed  as  effectually  as  if  the  confirmation  had 
been  in  their  own  names.  («) 

1690.  Under  the  former  law,  it  was  held  that  personal  estate  Confinmrtionnot 
situated  in  England  vested  in  the  next  of  kin  by  survivance,  with-  [^n  to  penwMi 
out  confirmation,  in  accordance  with  the  law  of  that  country ;  (t)  ^\^ij^  " 
and  this,  although  both  the  ancestor  and  the  next  of  kin  were  domi-  gl^**^  "*  ®^*" 
ciled  in  Scotland. (w)    How  far  these  decisions  are  reconcilable  with 
sound  views  of  international  jurisprudence  has  been  the  subject  of 
consideration  in  a  previous  chapter,  (as)     The  distinction  on  which 
they  proceed  is,  that  while  the  law  of  the  domicile  determines  the 
right  of  succession,  the  question,  whether  any  and  what  process  in 
the  nature  of  an  adiiio  hodreditatia  is  necessary  to  vest  the  interest, 
falls  within  the  cognisance  of  the  local  law  under  the  authority  of 
which  the  estate  is  to  be  administered.     In  conformity  with  this 
principle  it  is  held,  conversely,  that  probate  granted  by  a  foreign 
court  does  not  vest  the  executor  with  a  title  of  administration  to 
the  personal  estate  situated  in  Scotland,  nor  prevent  the  attach- 
ment of  that  estate  by  executors-creditors,  (y) 

(«)  4  Geo.  IV.,  cap.  98,  g  1.  (r)  Compare  Ersk.  8,  9,  80,  par.  4,  and 

(0)  Chapter  6,  section  2  (Intestate  Sue-  cases  there  cited,  with  Alison  v.  SeoUay's 

oeoBion  in  Moveables).     In   the  case  of  Cra.,  1802,  M.  8922. 

Smith  ▼.  BarloM,  15  Jan.  1867,  19  D.  267,  («)  Ersk.  tU  wpra. 

it  waa  held  that  a  father  sued  by  his  child  (t)  Egerton  y.  Forbes,  27  Nov.  1812,  F.C. ; 

for  the  wife's  share  of  the  goods  in  com*  Craigie  v.  Gatrdner,  12  June  1817,  F.C. 

mimion,  could  not  be  required  to  make  (u)  MiUigan  v.  MiUigan,  9  Feb.  1826,  4 

vp  a  separate  title  by  confirmation  to  her  Sh.  482,  N.  £.  488. 

ahare-  (z)  Chap.  2,  sect.  5  (International  Law). 

{p)  M'Kie  V.  Dvnbar,  1628,  M.  1788.  (y)  Smith's  Trs,  v.  QrmU,  27  June  1862 

{g)  if*  WMrter  t.  Miller,  1744,  M.  14,896.  24  D.  1142. 
Compare  this  case  with  Ogilvie  t.  Hit  Ma^ 
jetiyt  Advocate,  1670,  M.  8916. 

VOL  IT.  L 
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CHAFTKB  till.  1691.  As  to  the  manner  of  obtaining  confirmation,  it  proceeds 
Andcnt  prac-  ^^  evcry  casc  upon  an  inventory  of  the  executry  estate  given  up  by 
tice  in  rdation    ^hc  exccutor  iu  the  Commissarv  Court.     In  the  practice  of  the 

to  connnnfttions  .  .    .  * 

ofperaooai  aucicut  Ecclcsiastical  Courts,  it  was  requisite  that  the  inventory 
should  be  given  in  upon  oath  ;  and  that  it  should  include  the  whole 
of  the  moveable  estate.  In  case  of  failure,  the  next  of  kin,  or 
others  entitled  to  the  office  of  executor,  were  charged  to  confirm 
at  the  instance  of  the  Procurator-Fiscal  of  the  Court ;  as  in  this 
way  only  could  the  right  of  the  clergy  to  their  shares  of  the  suc- 
cession, called  Quots,  be  effectually  secured.  Notwithstanding  the 
abolition  of  quots,  the  practice  of  charging  the  next  of  kin  to  con- 
firm was  continued  until  the  year  1690,  when  it  was  prohibited 
by  Act  of  Parliament.  (2)  From  that  time  until  the  imposition  of 
inventory-duty,  it  was  considered  that  the  executor  did  not  lie 
under  any  obligation  to  confirm  to  more  of  the  estate  than  he 
pleased,  (a) 
By  sutnte,  1692.  But  by  the  Revenue  Statutes,  44  Greo.  III.  cap.  98,  sect. 

now"wni^*the  23,  and  48  Geo.  III.,  cap.  149,  sect.  38,  executors  applying  for  con- 
Se*dc<«w^^^  firmation  are  required,  on  or  before  disposing  of,  or  distributing 
according  to      anv  part  of  the  estate  or  effects,  or  uplifting  any  part  of  the  debts 

inventory.  i  i        i  ^  j  i,  •  i  -         •  i       i 

due  to  the  deceased,  and  at  all  events  witbm  six  calendar  months 
next  after  having  assumed  the  possession  or  management  thereof, 
in  whole  or  in  part,  and  before  confirmation,  to  exhibit  upon  oath 
or  solemn  affirmation  in  the  proper  Commissary  Court  in  Scotland, 
a  full  and  true  inventory,  duly  stamped,  of  all  the  personal  or  move- 
able estate  and  eff'ects  of  the  deceased  already  recovered  or  known 
to  be  existing,  distinguishing  what  is  situated  in  Scotland  and  what 
elsewhere,  together  with  any  testament  or  other  writing  relating  to 
the  disposal  of  such  estate  and  eff'ects,  or  any  part  thereof,  w^hich 
the  executor  exhibiting  the  inventory  shall  have  in  his  custody  or 
power  ;  which  inventory,  together  with  the  testament,  if  any,  shall 
be  recorded  in  the  Books  of  the  Court  upon  payment  of  the  ordinary- 
fees.  By  the  Act  of  Geo.  IV.,  for  the  better  granting  of  Confirma- 
tions in  Scotland,  (6)  it  is  enacted,  that  every  person  requiring  con- 
firmation shall  confirm  the  whole  moveable  estate  of  the  deceased 
person  known  at  the  time,  to  which  such  person  shall  make  oath  ; 

(z)   1690,  c.  26 :   It  is  also   declared  not  confirmed ;  without  prejudice  always 

"  that  where  special  assignations  and  dis-  to  the  competition  of  creditors  and  others, 

positions  are  lawfully  made  hy  the  defunct,  and  of  their  rights  and  diligences  as  for- 

though  neither  intimate  nor  made  publick  merly  before  the  making  hereof."     Krak. 

in  his  lifetime,  they  shall  be  yet  good  and  8,  9,  88. 
valid  rights  and  titles  to  possess,  bruik,  (a)  Ersk.  ut  supra, 

enjoy,  pursue  or  defend,  albeit  the  sums  (6)  4  Geo.  IV.,  cap.  98,  {  8. 

of  money  or  goods  therein  contained  be 
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and  by  the  fourth  section  it  is  provided  that,  in  the  case  of  confir-  chapt»b_liii^ 
mation  by  executors-creditors,  such  confirmation  shall  be  limited 
to  the  amount  of  the  debt  and  the  sum  confirmed,  to  which  such 
creditors  shall  make  oath. 

1693.  By  the  40th  section  of  the  Act  of  48  Geo.  III.,  as  amended  Confirmation  of 
by  4  Geo.  IV.,  cap.  98,  and  16  &  17  Vict.,  cap.  59,  §  8,  provision  is  not^nciud^iu 
made  with  reference  to  the  case  of  estate  afterwards  discovered,  *Jj.ntory!°**  *" 
and  not  included  in  the  original  inventory.     In  this  case,  the  exe- 
cutor is  required  to  give  in  an  additional  inventoiy,  which  must 

specify  the  amount  of  the  whole  succession,  including  what  has 
been  omitted  by  accident  or  error  in  the  previous  schedule.  By  a 
recent  Act,  money  secured  on  heritable  property,  as  also  money 
secured  by  bonds  in  favour  of  heirs  and  assignees,  excluding  execu- 
tors, must  be  scheduled  in  the  inventory ;  and  such  monies  are 
chargeable  with  stamp-duty  in  respect  of  such  inventory  or  equiva- 
lent probate  or  letters  of  administration,  (c)  Funds  invested  in  the  Esut«»  in  tmst. 
name  of  the  deceased  in  trust,  do  not  fall  to  be  included  in  the  in- 
ventory of  his  estate  ;  because  such  funds  are  not  considered  to  be 
a  part  of  his  succession. 

1694.  The  procedure  to  be  followed  in  the  obtaining  confirma-  Forms  of  ob- 
tion  of  personal  estate  is  now  regulated  by  21  &  22  Vict.,  cap.  66,  S^lafonnow 
to  which  reference  is  made  in  the  preceding  section.     Under  this  2?&^v^ct.. 
Statute,  executors  applying  for  confirmation  in  Scotland,  or  probate  <»p-  ^• 

or  letters  of  administration  in  England  or  Ireland,  are  required  to 
confirm  or  prove  the  whole  personal  estate  of  the  deceased  situated 
within  the  United  Kingdom,  and  the  effect  of  such  confirmation, 
probate,  or  letters  of  administration  granted  in  one  part  of  the  king- 
dom, is  extended  so  as  to  give  a  title  of  administration  within  every 
part  of  the  United  Kingdom.  By  section  8(d)  inventories  of  per- 
sonal estates  and  relative  testamentary  writings  may  be  given  up 
and  recorded  in,  and  confirmations  may  be  granted  and  issued  by, 
any  Commissary  Court  to  which  it  is  competent  to  apply  in  virtue 
of  the  provisions  of  the  Act,  for  the  appointment  of  an  executor- 
dative  to  the  deceased. 

1695.  The  Statute  deals,  in  the  next  place,  with  the  efi^ect  to  Confirmation  to 
be  given  to  probate  and  confirmation  by  the  Courts  of  other  parts  d°c^«i'8*p«- 
of  the  kingdom.    By  section  9  it  is  provided,  that  "  it  shall  be  com-  En"^J.^d\^d" 
petent  to  include  in  the  inventory  of  the  personal  estate  and  effects  inland. 

of  any  person  who  shall  have  died  domiciled  in  Scotland,  any  per- 

(c)  2S  ft  24  Vict.,  cap.  15,  {  6.  call  for  special  notice  ;  the  nature  of  the 

(d)  The  Statute  applies  to  every  de-  office  and  estate  of  such  executors  having 
■cription  of  executors;  and  there  is  no-  been  fully  considered  in  the  preceding 
thing  in  the  procedure  in  confirmations  of  section. 

executoTB  ad  amissa,  &c.,  which  seems  to 

2l 
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cmArrTm  li:i  s '1:^!  ^<si^  or  en  v.  I?  "f  il.e  Jtr.tra^-l  >itTiatt-d  ID  England  OT  iTi  Ire- 
^njtif,  ..r  l»-:h;  j»r.«vil-l  that  tLe  |»t^-i^»n  a]»j -lying  for  confirmatioii 
si:  il]  «i!i-fvtLe  C'TuEiis^nr.  aii'l  that  tlie  C-nimi^sajrv  shall,  by  his 
int*'ri'.»  -It  T,  fi\  ]  that  lilt*  «i'-v.iS':d  'lif-J  il«  •niiciiir^l  in  S.^otland,  which 
int^rl'--.*:t'«r  shjill  \*e  c^ii elusive  eA-i-lenee  of  the  fact  of  domicile; 
pr»vilei  ii\>o  that  the  value  vi  sucli  p»ersc»nal  estate  and  effects, 
situatt-d  in  En j'an  1  or  Ireland  resf»ectivelT,  shall  be  separately 
stat*rd  in  sii«"li  invf  ntory,  and  such  inventory  shall  Ire  impressed 
with  a  stamp  corres}N:iiJin^  to  the  entire  value  of  the  estate  and 
eiTect>  in«"lnd- 1  tlRTrin,  wheresover  situated  within  the  United 
Kinir-h-m." 
CoDfiratftkiu  1696,  Section  12  provides,  that  "  when  any  confirmation  of  the 

^u*tbes^*:of  executor  of  a  pers*~»n  who  shall  in  manner  aforesaid  be  found  to 
th^^Oartvf  have  die«J  domiciled  in  Scotland,  which  includes,  l»eside  the  i>er- 
bud.  to  hare  sonal  cstatc  situatcd  in  Scotland,  also  personal  estate  situated  in 
probate.  England,  shall  be  pro«luced  in  the  principal  Court  of  Probata  in 

England,  and  a  copy  there<"»f  dei>osited  with  the  BpCgistrar,  together 
with  a  certified  copy  of  the  interlocutor  of  the  Commissary  finding 
that  such  deceased  person  died  domiciled  in  Scoflofid,  such  confir- 
mation shall  be  sealed  with  the  seal  of  the  said  Court,  and  returned 
to  the  person  producing  the  same,  and  shall  thereafter  have  the 
like  force  and  effect  in  England  as  if  a  probate  or  letters  of  adminis- 
tration,  as  the  case  may  be,  had  been  granted  by  the  said  Court  of 
Idem,  M  U)  Probate,"(^)  The  same  provision  is,  by  section  13,  extended  to  con- 
firmation to  tlie  estate  of  a  person  who  had  died  domiciled  in  Scot- 
laud,  which  includes,  besides  the  personal  estate  situated  in  Scot- 
land, also  personal  estate  situated  in  Ireland,  on  such  confirmation 
being  produced  in  the  Court  of  Probate  in  Dublin. 
Probate,  when  1697.  By  scctiou  14  it  is  pro>'ided,  that  when  any  probate  or 

CommissJy^  *  letters  of  administration,  to  be  granted  by  the  Court  of  Probate  in 
vitent  toTO^"  England  to  the  executor  or  administrator  of  a  person  who  shall  be 
firmation.  therein — or  by  any  note  or  memorandum  written  thereon,  signed 

by  the  proper  officer — stated  to  have  died  domiciled  in  England  ; 
or  by  the  Court  of  Probate  in  Ireland  to  the  executor  or  adminis- 
trator  of  a  person  who  shall  in  like  manner  be  stated  to  have  died 
domiciled  in  Ireland,  shall  be  produced  in  the  Commissary  Court  of 
the  county  of  Edinburgh,  and  a  copy  thereof  deposited  with  the 
Commissary  Clerk  of  the  said  Court, — the  Commissary  Clerk  shall 
indorse  or  write  on  the  back  or  face  of  such  grant  a  certificate  in 

(e)  In  Hawarden  t.  Dttnlop,  81  L.  J.,  the  Statute  was.  he  thought,  to  render  an 

Pr.  AM.   17,   Sir  C.   Creswell  doubted  application  for  probate  unnecessary,   but 

whether,  under  thiR  clause,  the  interlocu-  not  to  exclude  the  parties  from  a  hearing 

tor  of  the  Coramisftory  was  conclusive  on  in  C<»urt  if  desired. 
the  question  of  domicile.     The  object  of 
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the  form  prescribed  in  the  schedule  anuexed  to  the  Act,  and  such  chapteb  tm. 
probate  or  letters  of  administration,  being  duly  stamped,  shall  be 
of  the  like  force  and  effect,  and  have  the  same  operation  in  Scot- 
land as  if  a  confirmation  had  been  granted  by  the  said  Court. 

1698.  By  section  15  it  is  provided,  that  where  the  deceased  shall  Proi»t«,  letten 
be  stated  in  the  probate  or  letters  of  administration  to  have  been  ^  kreDtorj 
domiciled  in  England  or  in  Ireland,  as  the  case  may  be,  such  pro-  JU*cm^JS*KiM. 
bate  or  letters  shall,  for  the  purpose  of  securing  payment  of  the  full  **??72J^p^** 
stamp-duties,  be  considered  to  be  granted  for  the  whole  of  the  per-  datiea. 
sonal  and  moveable  estate  of  the  deceased  in  the  United  Kingdom, 

within  the  meaning  of  the  Act  55  Geo.  III.,  cap.  184,  and  of  all 
other  Acts  relating  to  stamp-duties  on  probates  and  letters  of  ad- 
ministration in  England  and  Ireland  respectively ;  that  the  affidavit 
required  by  law  to  be  made  on  applying  for  probate  or  letters  of 
administration  in  England  or  Ireland  as  to  the  value  of  the  estate 
and  effects  of  the  deceased — and  where  the  Commissary  shall  find 
that  the  deceased  was  domiciled  in  Scotland,  the  inventory  to  be 
exhibited  and  recorded  in  the  proper  Commissary  Court  in  Scotland 
before  obtaining  confirmation,  or  intromitting  with  or  entering  upon 
the  possession  and  management  of  the  estate  in  Scotland — shall  re- 
spectively extend  to  and  include  the  ^Yhole  of  the  personal  and 
moveable  estate  of  the  deceased  in  the  United  Kingdom,  and  the 
value  thereof ;  and  the  stamp-duties  for  the  time  being  chargeable 
on  probates  and  letters  of  administration,  and  on  inventories,  re- 
spectively, shall  be  chargeable  upon  any  probate  or  letters  of  ad- 
ministration to  be  granted,  and  any  inventory  to  be  exhibited  and 
recorded  as  aforesaid  respectively,  for  the  whole  of  the  personal  and 
moveable  estate  of  the  deceased  in  the  United  Kingdom,  and  the 
value  thereof ;  and  the  said  affidavit  shall  also  separately  specify 
the  value  of  the  said  estate  and  effects  in  Scotland.  And  section 
17  provides,  that  in  any  case  where,  on  applying  for  probate  or  let-  Affidavit  of 
ters  of  administration,  it  shall  be  required  to  be  stated  that  the  de-  fn^to  teJcT'^ 
ceased  was  domiciled  in  Ensrland  or  in  Ireland,  the  affidavit  shall  »"fti^>^°t  ^f 

~  '  ^  ^  pur{ios6s  of 

specify  the  fact  according  to  the  deponent's  belief,  which  shall  be  probate  or  cun- 

<M    .  i«i  1  i»i  1  t  urmation. 

sufficient  to  authorise  the  same  to  be  stated  m  the  probate  or  letters 
of  administration.  By  this  section  it  is  also  provided,  that  anj'  such 
statement,  and  the  interlocutor  of  the  Commissary  finding  that  the 
deceased  was  domiciled  in  Scotland,  shall  be  evidence  and  have 
effect  for  the  like  purposes. 

1699.  The  form  of  confirmation  is  regulated  by  section  10  and  Formi. 
relative  schedule,  according  to  which  the  testamentary  instrument 

is  referred  to  as  recorded  in  the  books  of  the  Commissary  Courts.  .    ^^ 

With  respect  to  confirmations  of  foreign  wills,  the  practice  in  tlie  foreign  wiiij^. 
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Double  ooD- 
firmatioD  reqtti< 
site  where  im- 
mediate repre- 
sentative (lies 
unconfirmed ; 


except  in  the 
case  of  confirma- 
tion qttd  next 
of  kin. 


Confirmation 
not  necessary  to 
give  a  title  to 


sue. 


Commissary  Court  of  Edinburgh  is  to  receive  and  record  an  official 
copy,  if  it  has  been  proved  in  the  country  from  which  it  comes.  If 
it  has  not  been  already  proved,  the  original  will  must  be  produced. 
In  either  case,  the  will,  if  expressed  in  a  foreign  language,  must  be 
accompanied  with  a  translation  ;  and  in  doubtful  cases  the  Com- 
missary Clerk  is  authorised  to  call  for  an  opinion  by  a  barrister  of 
the  foreign  country,  certifying  that  the  will  is  valid  and  executed 
in  conformity  with  the  laws  of  that  country.  (/) 

1700.  Where  a  representative  is  to  confirm  to  a  person  who  has 
died  unconfirmed,  a  double  confirmation  is  necessary.  In  cases  of 
testate  succession,  the  executor  (or  assignee)  of  an  executor-nomi- 
nate who  has  died  without  confirming,  confirms  first  to  the  execu- 
tor-nominate deceased  from  whom  his  title  is  immediately  derived, 
giving  up  in  his  inventory  the  beneficial  interest  which  the  deceased 
executor-nominate  had  in  the  estate  of  his  ancestor ;  and  then,  in 
the  second  place,  he  confirms  to  that  ancestor,  as  disponee  or  exe- 
cutor-creditor, giving  up  in  the  inventory  the  debts  or  effects  to 
which  he  means  to  make  up  a  title.  "  As  to  intestate  succession, 
the  relation  of  the  applicant  or  second  executor  to  the  remoter  an- 
cestor is  in  substance  the  same ;  but,  as  the  Statute  of  Geo.  IV. 
gives  to  such  second  executor  or  representative  the  right  to  confirm 
"  in  the  same  manner  as  the  next  of  kin  are  entitled  to  be  confirmed 
immediately  on  the  intestate's  death,"  it  is,  on  this  ground,  the 
practice  to  confirm  at  once. 

1701.  With  reference  to  the  necessity  of  confirmation  to  perfect 
the  executor's  administrative  title,  a  distinction  has  been  recognised 
between  the  title  to  sue  and  the  title  to  discharge.  Under  the  old 
law  an  executor,  nominate  or  dative,  who  was  desirous  of  avoiding 
the  expense  of  confirming  doubtful  debts,  might  obtain  from  the 
Commissary  a  license  to  sue  for  payment,  which  was  granted  upon 
the  condition  that  he  should  confirm  before  decree  of  payment,  (y) 
But  in  our  modem  pra-ctice  an  executor,  nominate  or  dative,  is  held 
to  have  a  title  to  sue  in  virtue  of  his  appointment,  subject  to  the 
condition  of  confirming  the  debt  before  extract.  (A)     "  A  general 


(/)  In  England  the  practice  appears  to 
be  to  grant  probate  of  a  translation  of  the 
will  alone  ;  a  practice  which  seems  open  to 
serious  exception.  In  Wylie  v.  Enohin^  29 
L.  J/Ch.  841,  it  was  doubted  whether  the 
Court  had  power  to  question  the  accuracy 
of  the  translation,  as  the  oiiginal  had  not 
been  proved.  However,  the  Lords  Jus- 
tices put  some  questions  to  witnesses  ac- 
quainted with  the  language  of  the  wil], 
and  bfinp  satiRfied  that   the  translation 


was  accurate,  it  became  unnecessary  to 
consider  the  question  of  competency. 

(g)  Ersk.  8,  9,  89. 

(h)  Bones  v.  Morruon,  21  Dec.  1866,  5 
Macph.  240 ;  Chalmers  Trs,  v.  Watsony  12 
May  1860,  22  D.  1060 ;  Stevenson  v.  Mae- 
laren,  1800,  Hume,  171.  A  foreign  ap- 
pointment is  a  sufficient  title  to  sue,  but 
its  authenticity  must  be  attested  by  the 
signature  of  a  notary,  British  consul,  or 
resident  official  of  the  locality  ;  Dishrotr  v. 
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disposition  unconfirmed,"  as  observed  by  Lord  Ivory,  "  is  a  license  qhaptbb  uh. 
to  sue,  and  so  is  a  decree-dative.  The  title  which  the  trustees  have, 
though  not  a  title  to  discharge,  nor  under  which  payment  could  be 
enforced,  is  in  many  respects  a  perfectly  legal  title,  and  is  so  re- 
cognised in  law,  and  may  have  a  retro-active  effect  at  any  time  before 
extract,  even  to  the  effect  of  legalising  intermediate  diligence,  which 
otherwise  would  be  imperfect."(t)  The  debtor  seems  to  be  entitled 
to  require  that  the  condition  to  confirm  before  extract  should  be  in- 
serted in  the  decree. (i)  The  rule  extends  to  executors-creditors.  (Z) 
Where  an  executor  died  after  obtaining  decree,  and  without  having 
confirmed,  it  was  held  that  the  fund  which  was  the  subject  of  the 
decree  could  not  be  taken  up  by  his  representatives  as  in  bonis 
of  the  executor ;  and  that  the  proper  course  for  the  representa- 
tives w^as  to  appear  in  the  process,  and  obtain  a  new  decerniture 
in  their  own  names.  Baron  Hume,  who  reports  the  case,  observes 
that  a  judgment  thus  qualified,  and  obtained  on  the  title  of  a  de- 
cree-dative, which  evanishes  by  the  death  of  the  pursuer  uncon- 
firmed, is  to  be  considered  as  truly  no  decree  ;  so  that  the  next  of 
kin  may  still  appear  and  have  a  transference,  as  in  the  case  of  a  de- 
pending action,  (w) 

1702.  Confirmation,  however,  is  necessary  to  vest  the  executor  Debtor  is  en- 
with  a  title  to  discharge  ;  and  where  an  executor  sues  for  payment  J^J^matST*'* 
in  full  of  a  debt  which  he  has  valued  at  a  smaller  sum  in  the  in-  J^^^f®  v^j^f 

to  the  executor. 

ventory,  he  may  be  required  before  payment  to  add  to  the  inventory, 
and  pay  duty  on  the  excess.(w)  A  debtor  who  pays  to  an  executor 
or  next  of  kin  unconfirmed  takes  the  risk  of  his  title  ;  and  if  the 
latter  is  found  not  to  have  the  substantial  right,  any  other  person 
having  a  right  and  lawfully  obtaining  confirmation  may  compel  the 
debtor  to  pay  over  again,  (o)  The  rule  is  subject  to  the  exceptions 
noticed  in  treating  of  the  vesting  of  the  succession  by  confirmation 
under  the  common  law  ;  for,  as  confirmation  was  dispensed  with  in 
the  case  of  subjects  specially  assigned  to  the  executor,  or  reduced 
into  possession  without  the  necessity  of  legal  process,  the  possession 
from  which  his  title  was  derived  was  also  deemed  a  sufficient  title 


MaeknUo*h,  27  Nov.  1852,  15  D.  128.  A 
decree  obtained  by  next  of  kin  who  have 
not  been  appointed  execntors  or  obtained 
administration  from  a  competent  court,  is 
bad,  and  no  execution  can  foUow  upon  it ; 
Malcolm  v.  Dick,  8  Nov.  1866,  5  Macph.  18. 

(i)  22  D.  1064. 

(*)  ^y/«  V.  Ferfftuon,  6  July  1842,  4  D. 
1482. 

(/)  Maitland  v.  Cockerell,  28  Nov.  1 827, 


6  Sh.  109 ;  Dickson  v.  Barbour,  27  May 
1828,  6  Sh.  856. 

(m)  Stevenwn  v.  M'Laren^  ut  supra. 

(»)  WiUiamsim  v.  Fraser,  18  Nov.  1882, 
11  Sh.  7 ;  Brown  v.  Moffat,  16  Dec.  1858, 
16  D.  225. 

(o)  Taylor  v.  Sir  Wm.  Forbes  ^  Co.,  9 
June  1827, 5  Sh.  786,  N.  E.  782 ;  Buchanan 
V.  Royal  Bank  of  Scotland,  8  Nov.  1842,  5 
D.  211. 
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oHAPTu  Liii.  for  the  granting  of  discbarges. (jp)  A  general  disposition,  though 
sufficient  by  the  common  law  to  vest  the  beneficial  interest,  is  not 
in  itself  a  title  of  administration,  (g) 

( j9)  See  { 1 689  tupra,  and  authorities  there  of  corroboration ;  WaUon  t.  Marshall,  1 782, 

cited ;  also  Elder  v.  Marthall,  8  Dec.  1880,  M.  7009  ;  or  the  payment  of  interest  on 

9  Sh.  188.    To  this  rule  may  also  be  re-  the  debt,  RoberUon  t.  Gilekrut,  26  Jan. 

ferred  the  cases  where  an  executor's  title  1828,  6  Sh.  446. 

hasbeenheld  sufficiently  established  with-  {q)  See />o6i«y.O;^Aafi<,  1707,  M.  14,890; 

out  confirmation  by  the  granting  of  bonds  Rci>ert»fm  ▼.  OikhrUt^  supra. 
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CHAPTER  LIV. 
OF  THE  OFFICE  OF  A  TRUSTEE. 


I.  DitabiUty  to  enter  into  Personal  Trani- 

aetione. 
II.  Office  it  Joint  and  Tranamite  to  Sur- 

VWOT9. 


III.  7}nutee9  Act  by  a  Majority, 

IV.  Office  at  Common  Law  cannot  be  dele- 

gated. 


SECTION  I. 
DISABILITY  OF  TRUSTEES  TO  ENTER  INTO  PERSONAL  TRANSACTIONS. 

1703.  Trust,  in  the  eye  of  the  law,  is  regarded  as  a  gratuitous  Trust  a  gr»tui. 
oflBce,  being  in  this  respect  analogous  to  the  civil  law  contract  of  g^^^i^'tho 
mandate,  (a)     At  one  time  this  doctrine  was  applied  even  to  trusts  J^^^*"""*** 
in  insolvency ;  (6)  but  since  it  has  been  found  by  experience  that 

trusts  of  this  nature  are  best  managed  by  professional  persons,  bound 
to  give  continuous  attention  to  their  affairs,  it  has  been  usual  to 
stipulate  for  the  remuneration  of  such  trustees  by  commission ;  and 
even  in  the  absence  of  express  stipulation,  custom  has  sanctioned 
the  right  to  remuneration  in  this  form.(c) 

1704.  By  acceptance  of  the  office,  a  trustee  comes  under  an  im-  Ruiethmt* 
plied  obligation,  not  only  to  execute  the  purposes  of  the  trust  fairly  ^auoar  m 
and  discreetly,  but  also  to  maintain  a  disinterested  position  in  all  ^*^«^™* 
transactions  into  which  he  may  enter  for  the  benefit  of  the  estate. 
Accordingly,  trustees,  both  in  England  and  Scotland,  are  held  to 

be  absolutely  precluded  from  entering  into  any  personal  transac- 
tions in  which  the  trust-estate  has  an  adverse  interest. 

1706.  The  principle,  that  a  trustee  cannot  be  atictor  in  rem  Reiwon  of  the 
9uam  has  been  variously  stated  by  writers  of  authority.    Mr  Lewin  ampiMonuap- 
describes  it,  that  there  is  "  a  general  rule  established,  to  keep  trus-  p"®***^°" 
tees  within  the  line  of  their  duty,  that  they  shall  not  derive  any 


(a)  stair  1. 12.  6 ;  Ersk.  8,  3,  82 ;  Bell's 
Pr.  {  1998-6.  Although  not  entitled  to 
charge  for  services  performed  personally, 
tmstees  have,  of  course,  the  right  to  trans--^ 
act  the  husinesa  of  the  trust  through  an 
agent,  and  to  take  credit  for  the  remunera- 


tion paid  to  him ;  Hay  v.  Binny,  19  Feb. 
1861,  28  D.  594. 

(6)  Johneton'8  Tr.  v.  Hie  Ore.,  1738,  M. 
18,407;  Elch.  "Trust,"  No.  6. 

(c)  Bell's  Pr.  §  1993-6. 
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cMArmuT.  perBooal  advaDtage  from  the  a«ImiQistratioD  of  the  property  com- 
mitted to  their  charge.*<//)  Bv  another  writer  it  is  spoken  of  as 
"  the  principltf  which  prevents  the  trustee  from  deriving  personal 
benefit  from  the  tm^t  pp»i»erty,  or  doing  anything  to  place  his  own 
interests  in  competition  with  that  of  the  trust. "(f)  The  assumption, 
that  the  illegality  of  contracts  between  the  trustee  and  the  trust- 
estate  arises  from  or  involves  the  element  of  the  trustee  being 
lucratuH  by  the  transaction,  has  led  to  much  misconception ;  and 
it  must  lie  got  rid  of  before  we  can  form  a  just  estimate  of  the  prin- 
ciple in  its  generality. (y*)  In  the  majority  of  cases  it  is  impossible 
to  determine  whether  the  terms  of  the  contract  are  the  best  attain- 
able in  relation  to  the  interest  of  the  trust-estate.  For  this  reason, 
the  Courts  have  uniformlv  refused,  ever  since  the  decision  in  the 
case  of  the  York  Buildings  Co.,(g)  to  allow  any  question  to  be  raised 
as  to  the  fairness  or  unfairness  of  such  contracts.  "It  is  a  rule  of 
universal  application,"  said  Lord  Cranworth,  "  that  no  one  having 
such  duties  to  discharge  shall  be  allowed  to  enter  into  engagements 
in  which  he  has,  or  can  have,  a  personal  interest  conflicting,  or 
which  possibly  may  conflict^  with  the  interest  of  those  whom  he  is 
bound  to  protect."  Having  regard  to  the  tenor  of  the  opinions  de- 
livered in  this  leading  case,  as  well  as  to  the  question  involved  in 
it,  we  think  the  statement  of  the  principle  might  be  even  further 
generalised.  Of  all  engagements  in  which  the  trustee  (or  other 
functionary  having  a  delegated  duty  to  perform)  enters  as  an  in- 
dividual into  stipulations  with  himself  in  his  fiduciary  character — 
it  may  be  predicated,  that  he  has  a  personal  interest ''  conflicting, 
or  which  may  conflict,  with  that  of  the  trust."  Hence  we  deduce 
the  more  general  rule,  that  trustees  are  under  a  disqualification 
from  entering  into  any  personal  transaction  with  the  trust. 
Doctrine  derired  1706.  The  germ  of  the  principle  is  contained  in  the  following 
h^    ^  passage  from  the  Roman  Digest : — "  Tutor  rem  pupilli  emere  non 

potest :  idemque  porrigendum  est  ad  similia ;  id  est  ad  curatores, 
procuratores,  et  qui  negotia  aliena  gerunt."(A)  In  the  application 
of  the  principle  there  is  no  difference  between  the  English  and 
Scotch  systems  of  jurisprudence ;  the  decisions  of  the  Courts  of 
either  country  being  mutually  available  for  illustration  or  autho- 
rity, (f)  In  the  investigation  of  the  various  applications  of  the  prin- 
ciple, some  cognate  matters  are  necessarily  touched  upon  which  are 

(d)  Levin  on  Trusts,  6ih  ed.  226.  deen  Railway  Co,  t.  Blaiku  Brothen,  20 

{e)  Forsyth  on  Trusts,  p.  116.  July  1854, 1  Marq.  471. 

(/)  HamiUon  v.  Wright,  2  Aug.  1842,  1  (A)  Lib.  18,  tit  1, 1.  84.  7 ;  SUir.  1,  6. 

Bell,  691,  per  Lord  Brougham.  17. 

ig)  York    Buildings    Co.    v.    Mackenzie,  (i)  A  he rdeen  Railway  Company  x.  Blaikit 

infra,  \  1707  ;  j*er  Lord  Cranworth  in  Aber-  Brothers,  1  Macq.  477,  jter  Lord  Brougham. 
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more  fully  discussed  elsewhere.     In  this  chapter  we  shall  merely   qhaptm  «▼. 
indicate  the  different  legal  relations  which  haye  been  deemed  suffi- 
cient to  give  rise  to  the  disqualification  in  question. 

1707.  (1)  A  trustee  cannot  stand  in  the  relation  of  a  purchaser  TmstM  cannot 
towards  the  trust.     The  rule  is  directed  not  only  against  the  pur-  S^ate. 
chase  of  trust  property  by  trustees,  but  is  also  understood  to  pro- 
hibit the  acquisition  of  collateral  rights,  such  as  outstanding  debts 

due  to  the  trust,  (i)  or  property  over  which  the  trust  holds  a  secu- 
rity, (i)  The  cases  are  numerous,  and  embrace  transactions  between 
parties  in  almost  all  the  recognised  relations  of  confidence,  (m) 

1708.  (2)  A  trustee  cannot  contract  in  the  character  of  a  vendor,  Trustee  euwot 
or  put  himself  in  the  position  of  a  creditor  of  the  trust.     Thus,  a  ^tnutMa 
contract  on  the  part  of  the  trustee  to  supply  the  trust  with  goods  ^*"^'- 

is  voidable  as  against  the  trustee.  The  Court  will  not  interfere 
either  to  compel  the  beneficiary  to  take  delivery,  or  to  enforce  pay- 
ment of  the  stipulated  price,  as  was  found  in  the  case  of  the  Aber^ 
deem,  Railway  Co,  v.  Blaikie.{n)  This  was  the  case  of  a  clirector  of 
a  railway  company  contracting  to  supply  the  company  with  iron ; 
the  decision,  however,  did  not  turn  upon  the  provisions  of  the  Com- 
panies Clauses  Act  (which  merely  punishes  the  director  by  depriva^ 
tion  of  office),  but  upon  the  common  law  principles  enunciated 
above.  On  the  same  principle,  if  a  trustee  purchase  a  claim  or 
security  for  which  the  trust-estate  is  liable,  with  the  intention  of 
realising  the  full  value  thereof  from  the  trust,  the  intended  transac- 
tion is  illegal ;  the  security  is  presumed  to  have  been  acquired  for 
the  benefit  of  the  creditors,  or  the  beneficiary  under  the  trust,  and 
the  trustee  may  be  obliged  to  assign  it  in  consideration  of  the  price 
actually  paid.(o)  And  so  a  trustee,  obtaining  abatements  or  eases 
in  settling  the  liabilities  of  the  trust,  must  communicate  the  bene- 
fit to  the  trust-estate,  (p) 

1709.  (3)  Trustees  are  not  entitled  to  lend  money  to  any  of  Trustee  cannot 
their  number.     A  loan  of  trust-funds  by  trustees  to  a  co-trustee  on  fr^uirSSt- 

{i)  MaekeOar  v.  Balmain,  8  Mar.  1817,  (n)  Aberdeen    Railway   Co,,    y.  Blaikie  ^'^*^' 

F.C. ;  Tharintrn  v.  Martin,  8  Jvlj  1853,  15  Brothere,  20  July  1854,  1  Macq.  461. 

D.  845.  (o)  MaxwOl  v.  MaiweU,  1677,  M.  16,166; 

(0  GaUeer.  MaelaehUaCt  R^.,  11  Feb.  Roe  y.  GUua,  1678,  M.  16,170;  OgUvte^, 

1846,  8  D.  487.  Lyon,  1729,  M.  16,200 ;   Wright  v.  Wright, 

(m)  See  York  BuUdmgt  Co,  v.  Mackenzie,  1712,  M.  16,198  ;  E,  of  Crawford  ▼.  Hep- 

18  May  1795,  8  Pai  878 ;  Jeffrey  v.  Aiken,  hum,  1767,  M.  16,208;  Hamilton  v.  Wright, 

16  Jane  1826,  4  Sh.  722,  N.  E.  728 :  Eliae  8  Mar.  1889,  1  D.  668,  reyersed  2  Aug. 

V.  Black,  9  July  1856,  18  D.  1225 ;  Fatdds  1842,  1  Bell  574. 

▼.  CorUt,  2Jb  Feb.  1859,  21  D.  587    See  the  (p)  E,  of  Narthak  v.  Carnegie,  1702,  4 

tniOyais  of  the  English  decisions  in  1  Wh.  Br.  Snp.  529 ;  Anderson  y.  Lauder,  1740, 

4  T.  L.  Ca.,  pp.  187  et  teq.      The  subject  Elch.  "  Trust,"  No.  10. 
is  fully  treated  infra,  chap.  64,  sect.  8. 
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takeftleaaeof 
the  truft-cftate. 


Trnttoenot 
entitled  to  tnde 
with  the  truit- 
foak. 


EzerdMof  the 
right  of  pre- 
sentation bj 
tmtteea. 


personal  security,  is  at  the  pen»oual  risk  of  tlie  trust«fes  wlio  acquiesce 
in  the  transaction  ;  (9)  and  although  a  loan  to  a  trustee  on  first-class 
heritable  security  as  a  bona  fide  investment,  may  not  seem  so  ob- 
jectionable in  principle,  the  transaction  has  been  held  to  be  illegal, 
and  the  co-trustees  found  not  entitled  to  throw  the  loss  on  the 
e8tate.(r)  A  trustee  taking  the  titles  to  securities  in  his  own  name, 
and  not  as  trustee,  is  held  to  guarantee  the  sufficiency  of  such 
8ecuritie8.(«) 

1710.  (4)  A  trustee  cannot  take  a  lease  of  the  trust>e8tate.(0 
And,  conversely,  if  the  trust-estate  comprise  leasehold  property, 
and  the  trustee  should  obtain  a  renewal  of  the  lease  in  his  own 
name,  he  will  be  considered  to  hold  it  for  behoof  the  beneficiaries. (tf) 

1711.  (5)  Trustees  are  not  at  liberty  to  trade  with  the  trust- 
funds.  Although  a  merchant  has  been  appointed  testamentary  trus- 
tee to  his  partner,  without  being  directed  to  withdraw  his  constitu- 
ent's money  from  the  business,  it  is  his  duty  as  trustee  to  do  so ; 
and  if  he  retains  the  money  in  the  concern,  he  will  not  be  exonered 
on  paying  mercantile  interest  as  for  a  loan,  but  will  be  obliged,  in 
addition,  to  contribute  a  share  of  the  profits  of  the  business,  com- 
mensurate with  the  proportion  which  the  trust-funds  may  bear  to 
the  whole  capital  embarked  in  the  concem.(x)  The  trustee  will 
also  be  liable  in  soltdum  for.  losses,  in  the  event  of  the  firm  becom- 
ing bankrupt,  (y)  In  like  manner,  a  trustee  will  be  bound  to  com- 
municate all  profits  acquired  by  speculating  with  the  funds  of  his 
constituent;  e.g.,  by  investments  in  profitable  securities,(z)  or  by 
purchasing  improveable  property,  (a) 

1712.  (6)  The  beneficiary  seems  to  be  entitled  to  exercise, 
through  the  agency  of  the  trustee,  all  personal  rights  and  privileges 
pertaining  to  the  trust-estate.  Thus  it  was  found  in  Brown  v.  John- 
ston,  that  a  minor  was  entitled  to  present  to  a  living; (6)  and  in 

(g)  Sym  v.  CharUtt  Tn.,  18  May  1830,  8  («)  Wihont  v.  WiUon,  1789,  M.  16,876 ; 

Sh.  741;  Gri4ive  v.  Amot*  Ezrt.,  24  June      Bee  v.    WaU<Ket  Exr*.,   1745,  M.   600S. 


1836,  18  Sh.  973.  As  to  loans  on  heritable 
security,  see  Ace.  of  Court  v.  Forsyth^  28 
Jan.  1858,  16  D.  845  ;  Murray  y.  Murray ^ 
80  May  1888,  11  Sh.  668;  Graham  v.  Hvn- 
ter't  Trt.,  4  Mar.  1881,  9  Sh.  543 ;  Thomson 
V.  Christie,  16  June  1852,  1  Macq.  286. 

(r)  Pertton  v.  Pertton's  Trt.,  9  Jan.  1863, 
1  Macph.  245.  Idem  in  the  case  of  magis- 
trates, who  were  official  trustoes,  lending 
trust-money  to  the  corporation ;  Baird  v. 
Magt^of  Dundee,  18  Nov.  1865, 4  Macph.  69. 

(«)  Murray  v.  Borthwick's  Trt.,  1797,  M. 
8287. 

{t)  Ex  parte  Hughes,  6  Ves.  617;  At- 
tomey-Gen,  v.  E.  of  Clarendon,  17  Veb.  500. 


6011;  ParkhiU  v.  Chalmers,  1771.  M. 
16,365,  affirmed  12  Feb.  1778,  2  Pat.  291. 
See  Keech  v.  Sandford,  Sel.  Ch.  C.  61 ;  1 
Wh.  &  T.  Leading  Ca.  3d  ed.  39. 

{x)  Cochrane  v.  Black,  1  Feb.  1855,  17 
D.  321 ;  16  July  1857,  19  D.  1019 ;  Laird 
V.  Laird,  26  June  1855,  17  D.  984. 

(y)  Graham  v.  Keble,  10  Nov.  1818.  2 
Dow,  17;  21  July  1820,  6  Pat.  616. 

{2)  Torrie  v.  Munsie,  81  May  1832,  10 
Sh.  597. 

(a)  Gillies  v.  Maelachlan,  11  Feb.  1846. 
8  D.  487. 

{h)  Brown  v.  Johnston,  9  June  1830,  8 
Sh.  902. 


OF  THE  OFFICE  OF  A  TRUSTEE.  173 

two  previous  cases  the  right  of  a  minor  to  present,  though  a  com-  qhaptbb  lht. 
niissioner,  was  recognised,  (c)  And  in  Grindlay  v.  DrysdalCy  the 
Court,  on  the  report  of  Lord  Moncreiff,  ruled  that  the  reverser  and 
not  the  adjudger  should  present,  during  the  currency  of  the  legal, 
on  the  ground  that  the  possession  of  the  latter  must  be  such  as 
would  go  to  diminish  the  debt.(rf)  "  Although  the  right  of  pre- 
senting," said  Lord  Moncreiff,  "  cannot  be  valued  in  money,  the 
very  fact  that  the  title  is  in  commercio,  and  still  more  the  plain 
sense  of  the  thing,  show  that  pne  act  of  presentation  may  really  be 
of  more  value  to  the  creditor  than  all  his  debt.  He  may  thereby 
provide  for  a  son  or  other  friend  who  would  otherwise  be  dependent 
on  him.  In  this  way  he  would  get  double  payment  for  his  debt." 
The  right  of  presentation  is  undoubtedly  a  valuable,  though  not  a 
saleable  privilege ;  and  although,  in  the  case  of  a  regular  trust  the 
right  to  present  would  vest  in  the  trustee,  he  would  most  probably 
be  held  bound,  as  in  England,  to  adopt  the  nomination  of  the  bene- 
ficiary, (e) 

1713.  On  the  same  principle,  it  is  clear  that  the  trustee  cannot  PriTflegeoi 
appropriate  the  privilege  of  shooting  on  the  trust-estate. (/)  In  be  apart  of  the 
Condie  v.  Macdonaldj  it  is  true,  the  Court  refused  to  hold  a  factor  *'"*■*•***•• 
personally  liable  for  the  value  of  unlet  shootings. (gr)  But  it  has 
since  been  determined  that  the  value  of  unlet  shootings  must  be 
taken  into  account  in  estimating  the  total  rental  over  which  heirs 
of  entail  may  grant  security  for  family  provisions  in  virtue  of  re- 
served powers,  or  under  the  enabling  clauses  of  the  various  Acts  of 
Parliament.  (A)  In  the  case  of  Menzies  v.  Memies,  Lord  Rutherfurd 
observed  that  the  law  holds  that  such  rights  are  not  personal  privi- 
leges only,  but  valuable  accessories  to  the  estate ;  and  "  that  what 
may  be  let,  and  under  ordinary  administration  is  often  let,  shall,  if 
unlet,  be  estimated  by  its  value."(i)  The  principle,  that  the  valu- 
able natiire  of  the  subject  is  the  criterion  of  interest,  has  also  been 
acknowledged  by  the  Legislature  in  Acts  relating  to  taxation.  Hav- 
ing regard  to  usage  and  to  these  sources  of  authority,  while  it  would 
be  too  much  to  say  that  trustees  are  bound  in  every  instance  to  let 
the  entire  shootings,  even  where  the  trust-estate  is  of  great  value, 
we  apprehend  it  would  be  their  duty  to  let  them  in  all  cases  where 
they  were  not  reserved  for  the  use  of  the  beneficiary. 

(e)  BaUlie  v.  Morruon,  28  Feb.  1822,  1  (y)   Condie  v.  Macdonald,  20  Nov.  1834, 
8h.  863,  N.  E.  840 ;  Preaby.  of  Inverness  v.      18  Sb.  61,  see  66,  note. 

Praser,  10  June  1823,  2  Sh.  384,  N.E.  841.  (A)  Menzies  v.  Menzies,  10  Marcb  1862, 

(d)  Orindlay  t.  DrysdaU,  4  July  1883,  14  D.  661 ;  as  to  shootings  actually  let,  see 

11  Sh.  896.  M'Pkerson  v.  M^Pherson,  1  D.  796,  affirmed 

(«)  See  Lewin  on  Trust*,  6th  ed.  226.  18  Aug.  1846,  6  Bell,  280 ;  Sinclair  v.  Lord 

(f)  See  English  cases  of  Webb  v.  E.  Dufvs,  24  Nov.  1842,  6  D.  174. 
oj  ShafUsbury,  7  Ves.  488;  and  Hutchinson  (i)   14  D.  664. 

V.  Morrit.  3  Y.  &  C.  647. 
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1714.  {7)  WLer&  a  }:<T^>n  D:>::Ji^ait<e<J  as  a  trustee  Las  declined 
tlit  ^y^AiAim^ri^t,  Le  w^U  D'.»t  l«e  •jjoiLt-el  juii-.iiJ  incT-jT  on  the 
tm«t-e«tat*r.(i-)  Were  tL^-  i^ra/.tic*  otLermis*,  it  m-<4ilJ  operate  as 
an  iii'iire'-'t  eLcvjr^rem^riit  u^  troi^l***  to  o-nvert  tL^ir  offii^«  into  a 
k^/KTc^  of  prolii.  In  one  case,  where  a  tra^:<*  iras  willing  to  act, 
but  doubts  had  been  sugze«ted  bv  other  j-anies  as  to  the  TaliJity  of 
the  tnut  in  consequence  of  the  troster  baring  lieen  sentenced  to 
transp'^rtation,  the  Court  app*ointexl  the  trustee  judicial  factor  ;(0 
but  in  a  later  case,  where  an  ex-trustee  was  objected  to,  the  Court 
conferred  the  factory  upon  a  neutral  i»er8on.'w)  In  the  exceptional 
case  of  a  trustee  being  appointee!  judicial  factor,  it  may  be  doubted 
whether  be  would  be  entitled  to  a  commission  for  bis  services.  The 
prarrtice  in  similar  cases  is  adverse  to  such  a  claim ;  c.^.,  where  a 
pr^rson  qualified  to  serve  as  tutor-at-law  is  made  curator  bonis  {n) 
or  factor  loco  tuioris,(o)  the  Court  attaches  the  condition  that  he 
must  act  gratuitously. 
Tritt^  Mt  1716.  ^8)  The  office  of  a  trustee  is  essentiall  v  gratuitous,  and  there- 

mm^at^m  im   lorc  a  trustec  who  acts  as  agent  to  the  trust  is  not  entitled  to  cnaige, 
Mrrk<«.  ^y  himself  or  bis  partner,(^)  for  his  professional  labours,  though 

he  may  recover  "  costs  out  of  pocket.''(g)  This  principle,  which 
was  laid  down  absolutely  in  the  earlier  English  decisions,(r)  and  in 
the  ticotch  cases  of  Morrison  v.  Bennie  and  Flotcerdew^is)  was  sup- 
posed to  have  been  shaken  by  Lord  Cottenham's  ruling  in  Cradock 
v.  Pyper.(t)  But  the  authority  of  that  case  was  denied  by  Lords 
Cran worth  and  Brougham  in  Hanson  v.  Baillie.{u)  The  question 
was  afterwards  argued  before  all  the  judges  in  the  Court  of  Session, 
and  determined  as  stated  above.(x)  Tlie  rule  is  now  understood  to 
extend  U)  all  offices  of  trust,  including  that  of  Parliamentary  trus- 
^^iiy)  trustee  for  creditor8,(2)  judicial  factor,  and  curator  bonis.(a) 


(k)  Pennyeook,  Petr.,  20  Dec.  1861,  14 

a  811. 

(/)  Marthall  ▼.  Anderton,  6  June  1841, 
S  \).  989. 

(m)  M'Culloch  ▼.  Famum,  11  Dec.  1861, 
14  D.  811. 

(n)  JaeksM  ▼.  Wiffht,  19  June  1836, 13 
8b.  961. 

(o)  Pet  Rohertton,  14  Jan.  1880,  8  Sh. 
486. 

(p)  Lord  Gray  ▼.  />tmda«,  and  BroughJUm 
r,  Broughton^  t^fra, 

(q)  The  tnutoe  is  entitled  to  interest  on 
his  outlay,  calculated  from  the  end  of  each 
professional  year  for  the  costs  of  that  year ; 
JSremtury,  Mabon,  18  Dec  1837,16  Sh.  213; 
NapUt  ▼.  Balfour,  2  June  886, 18  Sh.  863. 


(r)  RobiMon  y.  Pett,  8  P.  Wms.  249; 
Xew  V.  Jonet,  cited,  9  Jarm.  Prec.  388. 

(f)  Manitan  v.  Roinie,  14  July  1847,  9 
D.  1483,  as  reversed  26  April  1849,  6  Bell 
422;  Flowerdew'a  7V«.,  Petrs.,  22  Dec  1864, 
17  D.  263. 

(t)  Cradock  y.  Pyper,  1  Macn.  &  Qor.  664. 

(ti)  Manson  y.  BaiUie,  19  June  1866,  2 
Macq.  80,  91 ;  see  BroughUm  y.  BrcvghUm^ 
6  De  Oex.  Macn.  ft  G.  160. 

(z)  Lord  Gray  y.  Dumdas,  21  June  1866, 
19  D.  1. 

(y)  Lord  Oray  y.  Dundoi,  nqfra. 

(i)  Lauder  y.  Miller,  16  July  1869,  21 
D.  1368 ;  and  Johnston's  Or,  y.  Johruton't 
Tr.,  4  Jan.  1788,  reprinted  21  D.  1383. 

(a)  Kennedy  y.  Rutherylen,  26  Jan.  1860, 
22  D.  667;  and  cases  of  BaiUie  y.  Mackensie 


OF  THE  OFFICE  OF  A  TRUSTEE. 


175 


1716.  It  would  seem  that  a  trustee  is  entitled  to  act  as  profes-  qhaptbb  lit. 
sional  adviser,  and  to  charge  for  professional  assistance  rendered  to  secui^UvM- 
the  trust  or  to  the  beneficiary,  if  he  is  specially  employed  by  the  b^^Jj/JJ^gST* 
beneficiary  (6)  or  by  the  truster,  (c)    And  where  a  deed  gave  power  or  by  the  bene- 
to  the  trustees  "  to  appoint  agents  and  factors,  either  of  their  own 

number  or  other  fit  persons,"  it  was  held,  Lord  Deas  dissenting, 
that  the  intention  to  allow  remuneration  must  be  presumed,  (rf) 
"When  a  party,"  said  Lord  President  McNeill,  "authorises  the 
employment  by  his  trustees  of  one  of  their  own  number  in  one  or 
other  of  these  offices',  and  does  so  in  the  same  sentence  with  which 
he  authorises  the  employment  of  any  other  person,  I  have  no  doubt 
that  he  must  mean  employment  in  the  ordinary  sense  and  signifi- 
cation of  that  term,  in  the  ordinary  way  in  which  persons  possessing 
that  character  are  employed ;  and  that  being  so,  I  am  clearly  of 
opinion  that  in  this  case  it  is  competent  to  the  trustees  to  employ 
one  of  their  own  number,  with  remuneration,"  And  to  the  same 
effect  Lord  Ivory  observed,  "  It  was  not  necessary,  if  the  factor  was 
to  exercise  his  functions  gratuitously,  that  any  power  should  have 
been  given  in  the  deed  to  the  trustees  to  appoint  any  of  their  own 
number  to  the  office.  It  has  all  along  been  competent  to  do  so,  if 
the  office  is  to  be  exercised  gratuitously."(c) 

1717.  There  is  a  specialty  in  the  case  of  a  tutor  or  curator  ad  Tutor  ad  mem 
litem.    The  very  object  of  such  appointments  being  to  secure  the  honorary  or 
services  of  a  professional  person  competent  to  attend  to  the  interests  5S^^il^»tiJn. 
of  the  ward  in  a  particular  suit,  there  is  no  reason  why  he  should 

not  be  remunerated  for  his  services ;(/)  but  it  is  not  in  accordance 
with  sound  practice  for  a  tutor  ad  litem,  who  is  a  law  agent,  to 
conduct  the  case  of  his  ward  personally,  or  by  a  firm  in  which  he 
is  a  partner,  (gr) 

1718.  (9)  The  principle  of  Home  v.  Pritigle  must  be  held  to  Trustee  cannot 
prohibit  trustees  from  accepting  any  salaried  or  remunerative  ap-  ^^"^^ll^the 
pointment  under  the  trust,  whether  as  factor,  cashier,  or  other-  *'"**• 

wise.  (A)     The  altered  standard  of  opinions  in  our  own  time  makes 


and  Douglat,  Pets.  21  June  1856, 19  D.  1. 
The  rule  does  not  applj  in  any  circum- 
stances to  the  remuneration  of  judicial 
factors  by  commission ;  Aec,  of  Court  v. 
Watt,  2  June  1866,  4  Macph.  772. 

(6)  Handyndet  Trt.  Y.  Scott,  24  Jan. 
1868 ;  Eope  v.  Bape,  12  Feb.  1866,  18  D. 
686',  Dixon  v.  RtUherford,  11  Nov.  1868, 
2  Maq)h.  61. 

(0  See  Lord  Gray,  Petr.,  19  D.  22,  per 
hcftd.  Neaves;  Manaon  y.  BaiUie,  2  Macq. 
86,  per  Lord  Cranworth. 


(rf)  Ooodtir  V.  Camtihers,  19  June  1868 
20  D.  1141. 

(«)  20  D.  1148.  On  the  subject  gene- 
rally, see  chap.  75,  sect.  1. 

(/)  Pet.  Rennie,  27  June  1849,  11  D. 
1201 ;  Pirrie  v.  CoUu,  4  Mar.  1861,  18  D. 
841. 

(g)  See  Johnttone  v.  Beattie,  29  Jan. 
1856,  18  D.  848. 

(A)  H<me  v.  Pringle,  22  June  1841,  2 
Rob.  884 ;  in  this  case  the  House  would 
not  interfere,  as  the  accounts  had  been 
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cHAPTiBLiv.  it  unnecessary  to  advert  particularly  to  those  cases  in  which  agree- 
Oratificatioiis  to  tt^ei^ts  for  the  payment  to  trustees  of  a  direct  bribe,  or  "gratifica- 
trustees.  tion,"  for  mismanaging  the  trust  property,  were  disallowed.  («) 

Trustee  has  no  1719.  Lastly,  there  is  a  legal  presumption  that  no  beneficial  in- 
«t°in*tSj*tro8t-  terest  is  intended  to  accrue  to  trustees;  and  accordingly,  it  is  a 
*'**^-  general  rule  that  a  trustee  has  no  resulting  or  reversionary  right  in 

the  subjects  conveyed  to  him,  in  the  event  of  the  failure  of  the  per- 
sons beneficially  instituted,  or  of  the  purposes  towards  which  the 
trust-funds  are  to  be  applied,  (i) 

SECTION  II. 
OFFICE  OF  TRUSTEE  IS  JOINT,  AND  TRANSMITS  TO  SURVIVORS. 

1720.  Under  the  usual  style  of  destination  by  which  trust  pro- 
perty is  conveyed  to  the  trustees,  and  to  the  acceptors  or  acceptor, 
survivors  or  survivor  of  them,  questions  relating  to  the  title  of  ad- 
ministration are  avoided,  the  office  being  declared  joint  both  as  to 
acceptance  and  survivance.  But  as  trust-deeds  are  occasionally 
met  with  in  which  other  forms  of  destination  have  been  adopted, 
it  is  necessary  to  consider  the  import  of  such  destinations,  with  re- 
ference to  the  title  and  powers  of  the  trustees. 

Different  forms  1721.    I.    DESTINATION   TO  ACCEPTORS   IN  WHAT  CASES   IMPLIED. — 

The  first  topic  of  inquiry  is  that  of  the  legal  effect  of  a  nomiuation 
of  a  plurality  of  trustees,  where  some  of  the  trustees  accept,  and 
others  do  not.  The  consequences  of  a  partial  acceptance  will,  of 
course,  depend  on  the  terms  of  the  nomination.  The  known  modes 
of  nominating  a  plurality  of  trustees  may  all  be  reduced  to  one  or 
other  of  the  following  cases: — (1)  Simple  nomination  ;  (2)  simple 
nomination  with  the  proviso  of  a  quorum;  (3)  nomination  of  A., 
B.,  and  C,  and  acceptors,  with  the  proviso  of  a  quorum ;  (4)  nomi- 
nation of  A.,  B.,  and  C,  when  A.  is  declared  a  sine  qua  non  ;  (5) 
nomination  of  A.,  B.,  and  C,  and  acceptors,  A.  being  a  sine  qua 
non  ;  (6)  nomination  of  A.,  B.,  and  C,  "jointly."  The  effect  of  provi- 
sions for  continuing  the  trust  to  survivors  is  afterwards  considered. 
Simple  nomina-  1722.  (1)  and  (2)  When  a  truster  nominates  a  plurality  of  per- 
tcTjomt^anV"*  SOUS  as  his  trustecs,  without  declaring  whether  the  appointment  is 
several.  ^  joint  OT  a  scvcral  one,  the  nomination  is  said  to  be  simple.     It 

has  been  doubted  whether  such  an  appointment  does  not  fall,  in 
the  event  of  any  ol  the  trustees  declining  to  accept ;  but  the  vreight 

settled;  but  see   WellwoocTt  Tr».  t.  Hill,  (k)    Chapter  48,   section    1   (Resnlting 

17  Dec.  1866,  19  D.  187.  Trusts). 

(a)  See  Mor.  voce  "Pactum   Illicitum," 
p.  9465  et  »«q. 
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of  authority  is  certainly  in  favour  of  the  doctrine  that  a  simple  ohapt»»  tiv. 
nomination  implies  a  destination  to  "  acceptors."  If  so,  then  the 
acceptance  of  a  single  trustee  ought  to  be  sufficient ;  since  the  ap- 
pointment must  be  construed  either  as  a  joint,  or  as  a  several  one. 
A  simple  nomination  of  tutors  vests  the  office  in  the  acceptors  or 
acceptor,  (f) 

1723.  The  opinion  of  Lord  Stair  would  seem  to  point  to  a  dis-  opinioM  of 
tinction  between  trusts  inter  vivos  and  trusts  mortis  catisa  which  is  y^^h^^'  "^ 
scarcely  reconcilable  with  principle.    After  stating  the  general  rule, 

that  mandatories  must  concur  in  the  execution  of  a  joint-mandate, 
he  says : — "  It  may  be  objected,  that  where  there  are  many  execu- 
tors or  tutors,  without  mention  of  a  quorum,  the  death  of  one  makes 
not  the  nomination  to  cease,  nor  the  death  or  non-acceptance  of 
some  of  them  ;  and  therefore,  this  being  the  most  important  trusty 
the  like  must  hold  in  all  other  cases.  It  is  answered,  that  the 
parity  holds  not ;  for  the  deeds  of  defuncts  in  their  latter  wills  are 
always  extended,  that  the  act  may  stand ;  but  in  contracts  it  is 
contrary,  where  words  are  interpreted  more  strictly ;  and,  in  this 
case,  the  difference  is  clear,  that  a  mandate  infer  vivos  giving  power, 
it  is  strictly  to  be  interpreted,  because,  the  power  failing,  returns 
from  the  mandator  to  the  mandant  himself ;  but  a  power  given  by 
a  defunct  in  contemplation  of  death  cannot  return,  and  therefore 
the  defunct  is  presumed  to  prefer  all  the  persons  nominate  to  any 
other  that  may  fall  by  course  of  law.''(m)  Bell,  whose  opinion  was 
probably  influenced  by  English  analogies,  held  the  presumption  to 
be,  in  the  case  of  indefinite  appointments,  that  the  trustees  are  in- 
tended to  act  jointly,  and  that  the  confidence  of  the  truster  is  re- 
posed in  them  only  while  they  continue  together. (w)  But,  accord- 
ing to  Bell,  the  consequences  are  precisely  the  same,  whether  the 
failure  arises  from  death  or  from  non-acceptance.  Mr  Forsyth's 
opinion  appears  to  be,  that  where  any  limitation  of  the  number  of 
the  trustee  is  expressed — as,  for  example,  by  adjecting  a  destina- 
tion to  survivors,  or  by  limiting  a  quorum — the  presumption  for  a 
joint  appointment  is  taken  away,  and  the  alternative  is  presumed, 
namely,  that  of  a  joint  and  several  appointment,  under  which  the 
trust  subsists  if  a  single  trustee  should  accept. 

1724.  This  view  is  supported  by  the  case  of  HaUey  v.  Chwans^  SaUey  v. 
where  a  trust-disposition  for  behoof  of  creditors  was  granted  to  six 
persons  named,  "  and  the  survivors  or  survivor  of  them,  declaring 

(0  Stair,  1,  6,  14;  Ersk.  1.  7.  80;  2  (n)  BeU's  Pr.  g  1993;  Com.  6th  ed.  847. 

Fraser  on  Parent  and  Child,   176,  and  The  passage  referred  to  is  not  in  the  last 

cases  there  cited.  quarto  edition. 

(m)  St«ir,  1,  12.  13. 

VOL.  II.  M 
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oHAPTwi  LIT,  any  two  of  them  a  quomm,  as  trostees,''  and  a  leduction  of  the  trust 
was  brought,  on  the  ground  that  only  three  trustees  had  accepted. 
The  Court  found — "  That  the  said  trust-disposition  did  not  fall  or 
lapse  by  the  non-acceptance  of  a  part  of  the  trustees,  but  that  the 
act  and  deeds  of  a  quorum  of  those  who  accepted  and  acted  were 
valid  in  the  ordinary  administration  of  the  trust,  if  not  challenge- 
able on  the  ground  of  mala  fides^  malversation,  or  on  any  other 
ground  that  would  have  been  relevant  against  the  whole  disponees 
named,  if  they  had  accepted."  (o)     In  this  case  it  will  be  seen  that 
the  Ck)urt  disregarded  Lord  Staii^s  distinction  as  between  testa- 
mentary trusts  and  mandates  inUr  vivos.     The  provision  of  a 
quorum  was  considered  important,  as  showing  that  the  makers  of 
the  deed  did  not  contemplate  having  the  concurrence  of  all  the 
trustees;  but  the  judges  also  discountenanced  the  notion  that  a 
simple  nomination  necessitated  the  acceptance  of  the  whole  body 
of  trustees.     Thus,  Lord  Gunninghame   (Ordinary)  says  in  his 
note(jj) — "  When  a  party  in  Scotland  has  it  in  view  to  constitute 
a  trust,  such  as  the  pursuers  allege  that  they  meant  the  present  to 
be,  it  is  incumbent  on  him  either  to  make  any  favoured  nominee, 
in  whom  he  places  any  peculiar  reliance,  a  sine  qua  non,  or  so  to 
constitute  his  trust  as  to  give  the  nominees  the  power  only  of  act- 
ing jointly.    Bee  the  cases  of  Brummond,  EUts,  and  HunUy.{q)    But 
the  right  of  the  accepting  trustees  is  still  more  clear  when  a  quorum 
is  specified  in  the  trust-deed.     The  acceptance  of  that  quorum  has 
always  been  held  sufficient  to  preserve  the  trust.     See  the  case  of 
Ram>8ay,{r)  and  of  CampbeU  v.  Lord  Momde^ia)  in  both  of  which 
it  was  assumed  that  the  nomination  of  a  quorum  would  have  pre- 
served the  trust.''    Lord  Grillies  said  it  was  the  doctrine  of  law  and 
of  common  sense,  that  where  a  quorum  of  trustees  is  named,  and 
that  quorum  accepts  and  acts,  the  tnist  cannot  be  held  to  have 
lapsed  by  non-acceptance.     And  Lord  Mackenzie  said  it  was  im- 
possible to  believe  it  to  have  been  the  intention  of  the  parties  to 
the  trust,  that  if  any  one  of  the  nominees  should  not  accept,  the 
whole  was  to  fall  and  become  abortive.     The  cases  cited  by  Lord 
Cuninghame  relate  to  the  appointment  of  tutors;   and  if   that 
analogy  may  be  relied  on,  there  can  be  no  doubt  that  a  simple 
nomination  implies  a  several,  and  not  a  joint  appointment. 

Opinion  of  Lord       1726.  To  the  Same  effect,  we  have  the  opinion  of  Lord  Ivoiy. 

Ivory.  ^  mandate,  he  says,  "  will  generally  fall  by  the  death  of  any  one. 

(o)  Hdtley  y.  Oouhxm,  20  Feb.  1840,  2  14,696 ;    Marquis  of  Montrote  y.    Tuton, 

D.  628.  1688.  M.  14,697. 

(p)  2  D.  629.  (r)  Ramsay  y.  Maxwell,  1672,  M.  14,695. 

(9)  Drummond  y.  Feuars  of  Bothhennel,  (a)  CampbeU  v.  Lord  Motme,  1752,  IL 

1671,  M.  14,694 ;  EUis  v.  Scot,  1672,  M.  14,708. 
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But  ihis  rule  holds  only  in  mandates  inter  vivos;  for  in  the  appoint-  oHArraB  ut. 
ment  of  tutors  and  curators,  of  managers  of  a  mortification,  or  of 
any  other  testamentary  trustees,  unless  the  administration  be  ex- 
pressly  declared  to  be  joint,  the  right  to  act  does  not  fall  by  the 
death  or  non-acceptance  of  one  or  more  of  the  indefinite  number.''(Q 
The  cases  of  Findlay(u)  and  Gordon's  Trs.  v.  Eglinton,{x)  deciding 
that  a  simple  nomination  implies  the  right  of  survivorship,  have  an 
important  bearing  on  this  question :  first,  because  survivorship  is  in- 
consistent with  the  supposition  of  a  Joint  nomination ;  and  second- 
ly, on  account  of  the  principle  of  the  decisions,  which  is  founded  on 
the  presumed  will  of  the  deceased,  agreeably  to  the  doctrine  enun- 
ciated in  the  concluding  words  of  our  quotation  from  Lord  Stair,(y) 
and  which  is  generally  applicable  to  all  cases  of  failure  of  trustees, 
whether  by  death  or  non-acceptance. 

1726.  In  a  subsequent  case,  an  application  was  made  to  the  SHon  t.  SHon. 
Second  Division  of  the  Court  to  appoint  a  judicial  factor,  on  the 

ground  that  the  trust  had  fallen  by  the  non-acceptance  of  one  of 
two  trustees.  The  destination  was  to  A.  and  B.,  and  the  survivor 
of  them,  and  to  persons  assumed  to  act  along  with,  or  in  succession 
to  them.  The  application  was  opposed  by  the  accepting  trustee, 
and  the  Court  gave  no  opinion  on  the  merits,  but  superseded  con- 
sideration of  the  petition,  to  allow  the  petitioners  to  bring  a  decla- 
rator that  the  trust  had  fallen.  (2) 

1727.  The  law  of  England,  which  gives  less  latitude  than  our  Doctrine  of  th© 
own  to  individual  action  among  trustees  (e.jr.,  requiring  the  con-  Sj'Je^ItSS^to*** 
currence  of  every  accepting  trustee  to  all  acts  of  administration),  i*'*'**  »ppoint- 
acknowledges  the  right  of  the  continuing  trustee  to  administer  the 

trust  alone  where  the  other  trustees  have  disclaimed  or  resigned. 
The  settlor,  it  is  said,  must  be  presumed  to  know  what  would  be 
the  legal  consequences  of  the  death  or  disclaimer  of  some  of  the 
trustees.  And  where  a  disclaimer  is  executed,  it  operates  retro- 
spectively, and  makes  the  other  trustee  the  sole  trustee  ab  iniiio,{a) 
The  result  of  the  authorities,  English  and  Scotch,  seems  to  be  that 
a  simple  nomination  will  be  effectual  though  only  one  trustee  ac- 
cept ;  but  that  where  a  quorum  is  mentioned,  the  nomination  will 
fail,  unless  a  quorum  of  the  persons  appointed  trustees  are  willing 
to  accept.  Where  a  definite  number  is  required  to  form  a  quorum, 
it  is  obviously  impossible  to  continue  the  trust  unless  that  number 
accept  and  8urvive.(6) 

(f)  It.  Ersk.  662,  note.  (»)  Seton  v.  Setm,  2S  Nov.  1866, 18  D. 

(«)  Findiast,  Petr.,  29  June  1866, 17  D.  117. 

1014.  (o)  Lewin  on  Trusts,  6th  ed.  p.  166. 

(z)  G<frdon'9  Trs.  ▼.  Eglvnton,  17  July  (b)  Ireland  v.  OUut,  18  May  1888,  11 

1861, 18  D.  1381.  Sh.  626. 

(y)  Stair,  1,  12,  18. 
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OUAPtiB  LIT. 

ProTijiion  of  * 
quorum  does 
not  Affect  the 
title  of  wAe 
accepting  trus- 
t<»e. 


Effect  of  ftp- 
poiotment  of  a 
iH  ne  qtta  non. 


Whether  the 
declinature  of 
the  Mfie  aua  rum 
causes  a  lapae. 


Effect  of  Ap- 
pointment of 
trustees  to  act 
"jointly/ 


t» 


1728.  (3)  Under  a  nomination  in  favour  of  A,,  B.,  and  C,  and 
the  acceptors  or  acceptor  of  them,  it  is  immaterial,  as  regards  the 
subsistence  of  the  trust,  whether  a  quorum  is  appointed  or  not 
The  trust  will  subsist  if  a  single  trustee  accept ;  the  provision  as  to 
a  quorum  necessarily  becoming  inoperative  when  the  number  of 
the  trustees  is  less  than  three. 

1729.  (4)  and  (5)  One  or  more  persons  may  be  selected  out  of  a 
plurality  of  trustees,  without  whose  consent  no  act  of  administration 
shall  be  effectual.     Such  a  person  is  accordingly  called  a  sine  qua 
non.     The  utility  of  making  an  arrangement  of  this  nature  may  be 
doubted.     The  practical  effect  of  it  is  the  same  as  that  of  a  joint 
appointment  of  two, — ^a  most  inconvenient  arrangement,  because 
the  collective  vote  of  the  majority  of  the  trustees  is  neutralised  by 
the  single  vote  of  the  sine  qua  non ;  and  because,  in  the  event  of 
differences  of  opinion  arising  between  the  sine  qua  non  and  the  other 
trustees,  the  business  of  the  trust  cannot  be  performed.     At  pre- 
sent, however,  we  are  dealing  only  with  the  effect  of  a  partial  ac- 
cei)tance  under  such  an  appointment.     It  has  been  said,(c)  on  the 
authority  of  an  old  decision,(rf)  that  the  appointment  falls  if  all 
the  trustees-nominate  disclaim,  except  the  sine  qtux  non.    It  has  also 
been  supposed  that  the  disclaimer  of  the  sine  qua  non  nullifies  the 
appointment,  although  the  other  trustees-nominate  should  be  will- 
ing to  act.(e)     We  do  not  think  we  are  required  to  admit  either 
of  these  propositions.     The  more  correct  view  appears  to  be,  that 
the  right  of  veto  is  a  personal  privilege  conferred  on  the  trustee  in 
the  case  of  his  acceptance  ;  whence  it  follows  that,  if  he  decline,  the 
trust  may  be  administered  by  a  quorum  of  the  other  trustees  in  the 
ordinary  way.(/)     This  is  in  conformity  with  the  cases  in  relation 
to  tutory,  e.^.,  Scott  v.  Scott, (g)  Drumrnore  v.  Somei^il^Qi)  Sinclair 
V.  Sutherland.{i)     This  construction  applies  even  more  obviously 
where  the  appointment  is  expressly  limited  to  the  acceptors  or  ac- 
ceptor of  the  trustees,  (i) 

1730.  (6)  Where  the  trust  is  committed  to  two  or  more  trus- 
tees "  jointly,"  all  must  accept,  survive,  act,  and  concur,  in  order  to 
fulfil  the  trust,  each  individual  being  in  effect  a  sine  qtta  non.{l) 


(c)  Fraser  on  Parent  and  Child,  178. 

(d)  Primrote  v.  E,  of  Ronbery^  1715,  M. 
16,886;  see  also  Blair  v.  Ramsay ^  1785,  M. 
14;702,  5  Sup.  688. 

(«)  Pet.  Kinnaird,  1680,  8  Br.  Sup.  848 ; 
Ramsay  v.  Maxwell,  1672,  M.  14,695,  2  Sup. 
617 ;  Marquis  of  Montrose  v.  His  Tutors, 
1698,  M.  14,697;  Johnston  v.  Crawford, 
1751,  Elch.  "  Tutor,"  No.  28.  These  cases 
all  relate  to  tutory. 


(/)  Forbes  v.  Earl  of  Galloway's  7V».,  2 
Feb.  1808,  F.C.,  aflSrmed  81  May  1808.  6 
Pat.  226. 

(ff)  Scott  V.  Scott,  1775,  M.  16,871,  6  Br. 
Sup.  683. 

[h)  Drumrnore  v.  Somennl,  1 742,  M.  14,708. 

(i)  Sinclair  v.  Sutherland,  1777,  6  Br.  Sup. 
634,  Hailes,  752. 

(*)  Forbes  v.  Galloway* s  Trs.,  supra, 

ll)  Stair,  1,  12,  13;  Ersk.  8,  8.  34. 
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But  to  warrant  so  strict  an  interpretation,  the  appointment  must  qhaptbb  liv. 
be  expressly  stated  to  be  joint ;  or,  as  it  is  very  distinctly  put  in  a 
case  of  tutory  reported  by  Kilkerran, — "  Where  A.  and  B.  are  ap- 
pointed tutors,  without  expressing  them  to  be  joint  tutors,  though 
one  of  them  should  not  accept  the  office,  it  would  subsist  with  the 
other ;  for  to  make  a  joint  nomination,  it  must  be  expressed  that 
they  are  to  be  joint  tutors."(m)  In  practice,  it  is  unusual  to  make 
joint  appointments  of  trustees. 

1731.  II.  Destination  to  survivors  in  what  cases  implied. — A  Doctrine  of 
simple  destination  to  trustees  vests  the  estate  and  office  in  the  ac-  ther^pUcaUe*^ 
cepting  truaieeQ  jointly,  so  that  the  right  accrues  to  survivors.    The  *«**™*^ 
doctrine  of  accrescion,  derived  from  the  civil  law,  assumes  that  the 

grantor  of  a  disposition  in  favour  of  a  plurality  of  persons  indicates 
an  intention  that  the  estate  should  go  to  any  one  of  them  rather 
than  to  a  person  not  named  in  the  disposition,  (n)  This  presump- 
tion applies  with  peculiar  significance  to  the  case  of  a  joint  nomi- 
nation or  conveyance  in  trust ;  and  accordingly,  a  distinction  has 
always  been  taken  between  destinations  in  trusts,  and  joint  man- 
dates, wbich  expire  on  the  death  of  the  mandant.  In  the  case  of 
a  joint  appointment  of  tutors-nominate,  Stair  lays  it  down  that  the 
office  survives  ;(o)  and  accordingly,  where  the  office  of  tutors  and 
curators  was  conferred  upon  two  persons,  whom  failing,  upon  certain 
others,  it  was  held  that  the  substitution  did  not  take  effect  by  the 
death  of  one  of  the  persons  nominated  in  the  first  instance.  (/)) 
Erskine  expressly  states,  that  the  office  continues  in  the  person  of 
the  last  survivor,  adding,  "  For  though,  in  deeds  inter  vivos — e.g., 
mandates — ^where  two  or  more  mandatories  are  named  in  general 
terms,  they  are  understood  to  be  named  jointly,  yet  the  favour  of 
last  wills,  and  of  minority,  creates  a  presumption  that  the  father  or 
minor  prefers  any  one  of  the  tutors  or  curators  so  named  to  those 
who  are  pointed  out  by  the  law."(g)  From  this  passage  we  infer 
that  a  disposition  in  trust  to  "  A.  and  B, Jointly"  w^ould,  according 
to  Erskine's  view  of  the  term,  exclude  the  right  of  survivorship, 
contrary  to  the  rule  of  construction  which  has  hitherto  obtained  in 
the  interpretation  of  beneficial  dispositions. 

1732.  The  doctrine  of  accrescion  in  joint  appointments  of  trus-  Snryivorahip  is 
t^es  being  rested  entirely  on  a  consideration  of  delecttis  personce  on  appibtoenuof 
the  part  of  the  testator,  it  will  not  avail  to  keep  alive  an  appoint-  *"*^"* 

{«)  Taunff  V.  WaUon,  1740,  M.  16,846;  (o)  Stair,  1,  6,  14. 

BeU's  Pr.  i  1993-6;  Stoddart  v.  Ruiher-  (p)  Fisher's  Children  v.  Their  Tutors  and 

ford,  30  June  1812,  F.C.  Curators,  1768,  M.  16,861. 

(n)  Pothier,  ed.  Dupin,  torn.  7,  p.  892.  (q)  Ersk.  1,  7,  BO. 

See  Stair,  3,  8,  69  and  79  ;   WrighVs  Exrs. 
V.  Robertson,  27  Jnr.  841. 
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oHAPtKB  LIT,  ment  of  tutors-dative  after  the  death  of  one  of  their  number,  (r) 
This  principle  may  now  be  considered  as  fixed  by  the  decision  of 
the  House  of  Lords  in  Scots  case,  overrulling  an  ahnost  unanimous 
judgment  of  the  Court  of  Session.  Now  that  the  appointment  of 
tutors-dative  is  vested  in  the  Court  of  Session  (by  19  4  20  Vict., 
cap.  56,  §  19),  under  the  same  forms  of  procedure  as  are  applicable 
to  other  appointments  under  the  Pupils  Protection  Act,  it  may 
fairly  be  assumed,  that  the  rule  thus  laid  down  in  reference  to  joint 
tutors  will  extend  to  joint  appointments  made  by  virtue  of  the 
nohUe  officium  of  the  Court  of  Session.  A  similar  rule  is  recognised 
in  practice  in  England ;  testamentary  guardianship  there  continu- 
ing in  the  person  of  the  survivors ;(«)  whereas,  if  the  appointment 
emanates  from  the  Court  of  Chancery,  the  office  is  determined  by 
the  death  of  any  of  the  guardians.  (Q 
Sorvivonihip  1733.  The  qucstiou  as  to  the  implication  of  survivorship  in 

▼eyanoMtoT  trust-destinations  was  considered  by  the  Second  Division  of  the 
pL^Mia'tnig-  Court,  in  the  case  of  Oordon's  Trustees  v.  EgUnton.(u)  A  trust- 
o^don's  Tn.  t  disposition  and  settlement  conveying  property  to  certain  trustees, 
EgUiuon,  and  to  the  survivors  or  survivor  of  them,  was  afterwards  altered  by 
a  codicil,  wherein  certain  other  persons  were  nominated  trustees, 
without  any  provision  respecting  survivance.  The  trustees  made 
up  a  title  by  disposition  from  the  heir-at-law  in  favour  of  themselves 
as  trustees,  and  their  heirs  and  assignees.  It  was  held  that  the 
destination  in  the  codicil  and,  a  fortiori^  the  destination  in  the  con- 
veyance by  the  heir-at-law,  must  be  construed  with  reference  to 
the  original  deed ;  and  therefore,  that  the  original  destination  in 
favour  of  surviving  trustees  must  be  held  as  implied  in  subsequent 
transmissions.  Hence  the  surviving  trustee  was  in  tituh  to  sell 
the  estate  and  to  grant  a  valid  disposition.  Lord  Justice-Clerk 
Hope  expressed  a  very  decided  opinion  in  favour  of  the  existence 
of  the  right  of  survivorship  in  destinations  to  trustees.  **  On  a  more 
general  ground,"  he  said,  "  I  apprehend  it  to  be  quite  clear  that  a 
conveyance  to  trustees,  whether  in  the  truster's  own  grant  in  a 
mortis  causa  deed,  or  in  any  conveyance  in  fulfilment  of  his  deed, 
is  a  grant,  when  it  is  not  otherwise  expressed,  to  the  trustees,  what- 
ever may  be  their  number,  and  does  not  fall  by  the  death  of  one  of 
them.  It  is  said  some  doubts  have  recently  been  thrown  on  this 
point.  Such  doubts  are  quite  unsound,  and  against  the  first  prin- 
ciple on  which  such  trusts  are  construed.     The  true  principle  is 

(r)  Scot  y.  Stewart,  7  April  1884,  7  W.  (t)  Bradshmo  v.  BradOtaw,  1  Riub.  628 ; 

&  S.  211,  reversing  7  Sh.  380.  HaU  v.  Jone9,  2  Sim.  41. 

(*)  Eyrty,  CounUu  of  Shaftetbury,  2  P.  («)  Gordon' 9  Trt,  v.  JSylmton,  17  July 

Wma.  102.  1861,  18  D.  1881. 
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stated  by  Stair,  and  admits  of  no  doubt    So  long  as  one  of  the  onAvnn  lit. 
trustees  is  alive  the  trust  subsists,  and  the  powers  can  be  compe- 
tently exercised  by  that  trustee/'    Lord  Cockbum  thought  this 
question  "  not  free  from  doubt.*' (cc) 

1734.  In  the  subsequent  case  of  FincUay^  an  application  by  a  import  of  the 
surviving  trustee  for  the  appointment  of  a  factor,  on  the  ground  ^°  *° 
that  the  appointment  was  a  joint  one,  and  did  not  contain  a  des- 
tination to  survivors,  was  refused  by  the  First  Division ;  the  Lord 
President  (Lord  Colonsay)  observing,  "  I  think  that  in  a  testamen- 
tary deed,  in  which  trustees  are  appointed,  the  condition  of  sur- 
vivorship is  implied,  on  the  principle  that  a  truster  prefers  that 
any  one  of  the  trustees  nominated  should  manage  the  estate  rather 
than  a  judicial  factor.''(^)  In  England,  where  the  law  of  survivor- 
ship in  trusts  has  been  long  established,  the  same  explanation  has 
been  given  of  the  principle)  and  the  Courts  of  Equity  have  dis- 
countenanced all  attempts  to  abridge  the  generality  of  its  applica- 
tion, (z)  Accordingly,  the  deeds  of  a  surviving  trustee  will  be  up- 
held, notwithstanding  that  the  trust  is  of  a  discretionary  nature, 
and  that  a  power  of  appointing  new  trustees  has  not  been  exercised ; 
and  even  where  the  surviving  trustee  is  a  married  woman.(a) 

1736.  In  practice,  it  has  been  usual  in  Scotland  to  exclude  any  proyision  of 
question  as  to  survivorship,  by  extending  the  destination  in  the  KI  u!^^ 
trust-deed  to  the  survivors  or  survivor  of  the  accepting  trustees ;  ^^o«.of  the 

*        °  accepting  trus- 

and  where  a  quorum  is  appointed,  it  is  provided  as  a  general  rule,  tees. 
and  one  that  it  is  desirable  to  observe,  that  the  major  number 
Aiirviving  and  accepting  from  time  to  time  shall  form  a  quorum. 
Where  the  destination  is  not  so  expressed — e.g.,  where  the  trust- 
deed  simply  declares  that  a  majority  of  the  accq[>ting  trustees  shall 
be  a  quorum — it  may  be  asked  whether  a  majority  of  the  survivors 
of  the  accepting  trustees  would  be  sufficient  ?  We  think  it  would ; 
on  the  ground  that  the  nomination  is  not  joint ;  and  that  upon  the 


(x)  18  D.  1886. 

(y)  Pet.  Fmdlay  ^  Or$,,  80  June  1855, 
17  D.  1014.  Since  the  publication  of  the 
firet  edition  of  this  work,  it  has  been  laid 
down  in  the  Second  Division  of  the  Court, 
in  the  ease  of  Zkmson  y.  Stirton^  4  Dec. 
1818,  2  Macph.  196,  that  in  a  simple  no- 
mination of  tmstees  the  right  of  sarviyor- 
ship  was  not  implied ;  bat  the  prior  autho- 
rities do  not  appear  to  haye  been  cited  to 
the  Court  The  question  was  again  raised 
in  JftZM  y.  The  North  British  Ry.  Co.,  16 
Feb.  1857,  5  Macph.  402,  but  in  the  yiew 
taken  by  the  Court,  it  was  not  necessary 
to  decide  the  point. 


(a)  Per  yice-Chancellor  Wood  in  Lane 
y.  l>06enAam,  11  Hare,  188.  *' If  I  were  to 
lay  down  sach  a  rule,"  he  obseryed,  "it 
would  come  to  this, — ^that  wherever  an  es- 
tate was  vested  in  two  or  more  trustees  to 
raise  a  sum  by  sale  or  mortgage,  you  must 
come  to  the  Court  on  the  death  of  one  of 
the  trustees."  And  the  survivor  may  sue 
the  solicitor  to  the  trust  for  an  accounting, 
without  making  the  representative  of  the 
deceased  trustee  a  party ;  Slater  v.  Wheder, 
0  Sim.  156. 

(a)  Lewin  on  Trusts,  5th  ed.  p.  212. 
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OHAPTKB  LIT,  dcath  OF  resigDatioii  of  a  trustee  he  ceases  to  be  an  accepting  trus- 
tee, because  he  is  no  longer  a  trustee  at  all.  (6) 

Practical  1736.  We  may  add,  that  where  the  authority  of  acting  trustees 

suggestiona.  p^g^g  on  the  implied  condition  of  survivorship,  it  is  desirable,  if  pos- 
sible, to  obtain  the  consent  of  the  whole  of  the  surviving  trustees 
to  all  important  acts  of  administration,  and  especially  where  their 
number  has  been  reduced  below  that  of  a  quorum  of  the  original 
trustees-nominate.  In  the  event,  therefore,  of  a  trustee  refusing, 
in  such  circumstances,  to  concur  with  his  colleagues  in  necessary 
acts  of  administration,  they  may  find  it  necessary  for  their  own  se- 
curity to  raise  an  action  to  compel  him  to  perform  his  duty,  as  was 
done  in  the  case  of  Lynedoch  v.  Otichterlony,{c) 

Implication  of  1737.  It  would  sccm  that  the  office  of  executor  also  enures  to 

Barrivorship  in  •  -r      ,  v  j  •  r         •        i  i  •    x  j. 

appointments  of  survivors.  In  the  ordinary  case,  of  a  simple  or  several  appointment 
executors.  ^£  executors-nomiuate,  this  proposition  is  merely  a  particular  case 
of  survivance  amongst  testamentary  trustees,  executors-nominate 
being  in  the  strictest  sense  trustees,  (d)  It  would  be  more  correct 
to  say  that  the  doctrine  has  been  extended  from  the  case  of  execu- 
tors to  trustees  generally  ;  for  Lord  Stair  affirmed,  both  on  princi- 
ple and  authority,  that  the  office  of  executry  descends  to  survivors. 
Distinguishing  between  the  case  of  a  joint  authority  and  a  nomina- 
tion of  executors  or  tutors,  without  mention  of  a  quorum,  he  says, 
"  A  mandate  inter  vivos,  as  giving  power,  is  strictly  to  be  inter- 
preted, because  the  power  failing,  it  returns  from  the  mandator  to 
the  mandant  himself ;  but  a  power  given  by  a  defunct  in  contem- 
plation of  death  cannot  return ;  and  therefore,  the  defunct  is  pre- 
sumed to  prefer  all  the  persons  nominate  to  any  other  that  may 
fall  by  course  of  law."(e) 
Whether  the  1738.  The  reasons  given  for  Lord  Stair's  opinion,  and  for  the 

tonda*t()*^ecafie  judgment  in  Findlays  case,  quoted  above,  are  inapplicable  to  the 
dativr"*^""  ^^^®  ^^  executors-dative  ;  and  the  decision  of  the  House  of  Lords, 
refusing  to  extend  the  principle  of  survivorship  to  tutors-dative, 
may  be  supposed  to  throw  some  doubt  on  the  title  of  surviving  ex- 
ecutors-dative. The  latest  authorities,  however,  recognise  the  right 
of  survivorship  in  the  case  of  executors-dative,  and,  as  we  think, 
with  good  reason. (/)  Tutors-dative,  it  may  be  observed,  not  only 
derive  no  authority  from  the  will  of  the  testator,  but  they  have  not 
even  a  vested  interest  in  the  property  which  they  manage ;  whereas 

(h)  But  see  BliMefs  Trt.  v.  Hope's  TV*.,  (d)  Bell's  Prin.  §  1899. 

7  Feb.  1854, 16  D.  482,  and  cases  cited  be-  {«?)  Stair,  1,  12,  18 ;  8,  8,  69  and  79. 

low,  as  to  powers  of  a  majority  or  quorum.  (/)  Anderson  v.  Kerr^  16  Nov.  1866,  6 

(fl)   Lynedoch  v.   Owkterlony,  20  Nov.  Macph.  82,  and  see  Bones  v.  Morrison,  21 

1832,  11  Sh.  60;  see  also  Adie  v.  Mitchell,  Dec.  1866,  5  Macph.  240. 
19  Dec.  1835.  14  Sh.  185. 
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executors-dative  may  be  the  actual  proprietors — ^burdened  by  the  qhaftbb  ut. 
trust— of  the  deceased  person's  estate,  and  must  continue  in  posses- 
sion until  divested  of  the  fee  by  one  or  other  of  the  known  forms  of 
transmission.     The  distinction  pointed  at  has  been  recognised  in 
the  law  of  England,  according  to  which  the  right  of  executorship 
and  administratorship  survives,  as  being  an  authority  coupled  with 
an  interest ;  while  the  committees  of  a  lunatic's  estate,  who  have 
but  a  limited  authority,  retain  the  office  only  during  their  joint 
lives,  (gr)     Such  being  the  law  of  England  and  Ireland,  the  results 
of  establishing  an  opposite  doctrine  in  Scotland  would  be  anomalous 
and  inconvenient.     The  effect  of  the  Confirmation  of  Executors 
Act  1858,  is  to  amalgamate  the  offices  of  executor  and  administra- 
tor in  the  different  parts  of  the  United  Kingdom,  and  to  facilitate 
the  administration  of  the  entire  personalty  as  one  estate.     With 
this  object,  it  has  been  provided  that  a  confirmation,  registered  in 
the  Court  of  Probate,  shall  have  the  like  force  and  effect  as  if  pro- 
bate or  letters  of  administration  had  been  granted ;  from  which  it 
would  follow,  that  if  the  decree  of  confirmation  were  to  become 
inoperative  in  Scotland — ^by  reason  of  the  death  of  one  of  the  execu- 
tors— ^it  must  still  subsist  as  a  title  to  the  surviving  executor  in 
England  and  Ireland,  although  utterly  nugatory  within  the  juris- 
diction in  which  it  was  granted.    Another  reason  for  believing  that 
the  office  of  executor-dative  survives  is,  that  the  surviving  executor 
must  still  be  preferable,  according  to  the  rules  of  succession,  to  all 
other  competitors.     We  may  add,  that  in  many  cases  there  would 
be  room  for  the  plea  of  delecttis  personce,  as,  for  instance,  where  con- 
firmation has  been  obtained  by  legatees  or  trust-disponees  not  ex- 
pressly nominated  executors.  (A) 

SECTION  III. 
TRUSTEES  ACT  BY  A  MAJORITY. 

1739.  An  indefinite  nomination  of  trustees  is  qualified  by  the  Power  of  trus- 
imphed  condition  that  the  resolution  of  the  majority  binds  the  ^rum*by  ie 
whole  body  in  matters  of  ordinary  administration.      By  the  Ist  ^'J^^^"'^ 
section  of  the  Trustee  Act  1861  it  is  enacted,  that  all  trusts  con- 
stituted by  virtue  of  any  deed  or  local  Act  of  Parliament  under 

(^)  Lewin  on  Trusts,  5th  ed.  p.  212;  1822,  1  Sh.  621,  N.  E.  481  (referred  to  in 

Hudion  y.  Hudson,  Rep.  t.  Talb.  120.  Juridical  Styles,  Signet  Letters,  voce  De- 

(A)  On  the  cognate  question  whether  claratory  Adjudication);  Campbell  v.  Or- 

the  title  to  estate  vested  in  ex  officio  tnis-  phan  Hotpital,  28  June  1843,  6  D.  1278 ; 

tees  is  continued  in  the  person  of  their  and  Gardner  v.  Trinity  Houte  of  Leithf  23 

successors  in  office,  reference  is  made  to  Jan.  1845,  7  D.  286. 
the  cases  of  Black  v.  Lon'mer,  26  June 
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OHAPTBB  LIT,  whicfa  gTatuitous  trustees  are  nominated,  shall  be  held,  unless  the 
contrary  be  expressed,  to  include  a  proyision  that  the  majority  of 
the  trustees  accepting  and  surviring  shall  be  a  quorum,  (t)  As  re- 
gards the  right  of  trustees  to  act  by  a  majority,  the  Statute  appears 
to  be  merely  declaratory  of  the  common  law  rule  of  administration. 
Whether  at  1740.  The  earlier  authorities  are  not  very  definite,  nor  quite  con- 

Swutore^y  sistent.  Lord  Stair  aflSrms  that  co-executors  cannot  pursue  unless 
act  by  a  quorum,  "concurring  or  Called;"  adding,  however,  that  "if  any  of  the  exe- 
cutors confirmed  will  not  concur  and  contribute  equal  pains  and 
expense,  the  pursuit  will  be  sustained  without  him."(A:)  In  an  early 
case,  where  the  testator  "settles  the  remainder  of  her  goods,  etc., 
upon  her  execTitors  after-named,  to  be  applied  and  disposed  of  in 
such  manner  as  the  survivors  or  survivor  of  them  shall  think  fit, 
and  nominates  A.,  B.,  and  C,  executors  of  this  her  last  will  and  testa- 
ment," action  was  sustained  at  the  instance  of  a  majority  of  the  exe- 
cutors ;(Q  and  it  had  been  previously  held  that  one  executor  could 
not  do  diligence  on  a  bond  "  except  all  the  rest  should  either  con- 
cur in  the  pursuit  or  else  should  refuse  to  assist,  and  that  they  were 
excluded  from  their  office."(w)  Erskine  lays  down  the  principle 
that  executors  hold  oflSce  pro  indiviso  ;(n)  but  in  the  chapter  on 
Mandatories  he  says  that  the  rule  "  ought  not  to  be  rigorously  ex- 
tended to  steps  taken  by  a  lesser  number  in  points  consisting  merely 
in  form,  or  to  such  acts  as  are  a  necessary  consequence  of  what  had 
been  before  resolved  at  a  full  meeting  "(o) 
In  the  case  of  1741.  It  is  uot  therefore  quite  clear  whether  our  law,  as  now  ad- 

natewQ^truR^  ministcrcd,  recognises  any  difference  between  trustees  and  executors 
fat'  uwS^lt^  ^  regards  the  right  of  acting  by  a  majority.  In  the  case  of  trustees 
common  law.  who  are  also  executors,  there  is  no  doubt  as  to  the  common  law  right 
of  the  majority  to  execute  the  trust.  Accordingly,  where  three 
gentlemen  were  made  trustees  for  appointing  to  a  bursary,  and  an 
appointment  was  made  by  two  of  their  number,  the  Court  held, 
"  That  the  nomination  being  indefinite,  the  majority  were  entitled 
to  act  in  the  necessary  absence  of  the  other  examinator  "(^)  And 
in  the  more  recent  cases  of  M^ChMoch  v.  WaUaoe^{q)  and  Blissets 
Trustees  v.  Hope's  TrusteeSy(r)  the  Court  unanimously  found  that  a 
majority  of  atjcepting  trustees  had  a  title  to  pursue  actions  on  be- 

(t)  24  ft  25  Vict,  cap.  84,  }  1 ;  explained  (n)  Ersk.  8,  9,  40. 

by  26  &  27  Vict.,  cap.  116 ;  see  Beid,  Petr.,  (o)  Ersk.  8,  8,  84. 

20  March  1863, 1  Macph.  774.  (p)  Campbell  v.  M'lvUyre,  12  June  1824, 

(*)  Stair,  8,  8,  69.  8  Sh.  126,  N.  E,  86. 

(Z)  Grant  v.  CampbelT*  Reps.,  1764,  M.  (q)  M'CuUoch  v.  Wallace,  12  Nov.  1846, 

14,690;  overruling  Inglu  v.  Mirrie,  1788,  9  D.  82. 

M.  14,690.  (r)   Blitset^e  7V«.  v.  ffope't  Tre,  7  Feb. 

{m)  V.  L.  Lag,  1684,  M.  14,689;  1864,  16  D.  482. 

and  see  Hamilton,  1685,  M.  14,686. 
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half  of  the  trust,  although  no  quorum  was  specified.     In  the  last  qhaptbb  ht. 

case,  Lord  Rutherfurd  observed,  **  Under  a  trust  of  this  nature,  which 

gives  the  trust  not  only  to  the  persons  named  generally,  but  to  the 

acceptors  or  survivors  of  them,  I  have  no  doubt  that  implies  power 

in  the  majority  to  act,  but  especially  against  one  of  their  own  num* 

ber  who  is  recusant/'(*)     A  voluntary  association  or  committee  is 

also  entitled  to  act  by  a  majority.  (^ 

1742.  Executors  qua  next  of  kin  are  entitled  to  sue  separately  for  Exeenton  qua 
their  own  shares.  In  SP Targets  case,  it  was  held  that  an  executor-  sue  sepanu^^ 
nominate  was  entitled  to  sue  the  representatives  of  another  execu-  of't^lm^* 
tor  for  his  share  of  the  succession ;  and  this  although  a  third  exe-  ^^ 
cutor,  who  had  not  intromitted,  refused  his  concurrence,  (w)  In 
JRogerson  v.  Barker  {x)  an  action  of  count  and  reckoning  was  raised 
by  six  co-executors  against  a  partner  of  the  deceased ;  and  two  of 
them  having  afterwards  executed  a  disposition  omnium  bonorum, 
on  the  motion  of  the  defenders  the  action  was  dismissed,  in  so  far 
as  the  bankrupt  executors  were  concerned.  An  objection  having 
been  afterwards  taken,  that  the  title  of  the  four  continuing  execu- 
tors was  bad,  in  respect  that  it  was  necessary  for  the  whole  body  of 
original  executors  to  sue  collectively,  Lord  Corehouse,  after  advising 
with  the  Court,  repelled  the  objection.  Lord  Medwyn,  commenting 
on  this  case,  said  that  the  circumstance  that  the  action  was  originally 
raised  in  the  names  of  the  bankrupt  executors  was  immaterial,  and 
that  the  decision  would  have  been  the  same  if  those  two  had  been 
denuded  of  their  right  (by  the  disposition)  before  action  was  raised, 
and  they  and  their  trustees  had  refused  to  concur,  (y)  And  in  Tor- 
ranee  V.  Bry8on,(z)  in  which  the  previous  authorities  were  carefully 
considered,  the  right  of  one  out  of  a  plurality  of  executors  to  sue 
his  co-executor  for  his  share  of  the  succession  was  unanimously 
affirmed ;  Lords  Moncreiff  and  Medwyn  holding  that  he  might  have 
sued  a  stranger  to  the  same  extent,  in  the  event  of  his  co-executors 
refusing  to  concur.  But  it  has  never  been  decided  that  a  majority 
of  the  executors  can  sue  collectively  for  the  whole  of  the  deceased's 
debts,  though  it  would  obviously  be  expedient  to  establish  this  as 
a  rule  applicable  both  to  trustees  and  executors,  since  in  practice 
the  two  offices  are  conjoined. 

1743.  Where  a  quorum  is  provided  for,  it  is  necessary  that  the  UscuU  powers  of 
required  number  should  not  only  attend  the  meetings,  but  alsoJ^Jg^I^^ 

(jt)  16  D.  4S6.  (x)  Rogersm  v.  Barker,  9  Mar.  1888, 11 

(/}  Fife  j-  Kmro99  Ry.  Co,  y.  Dtiu,  4  Jan.  Sh.  668. 

1869,  21  D.  187.  (y)  FiVfe  4  D.  74,  in  Torramct  v.  Brywn, 

(if)  M'Taarget  y.  M'Target,  12  May  1829,  infra, 

7  Sh.  691,  explained  by  Lord  Medwyn  in  (z)  Torrance  v.  Bryaon,  24  Nov.  1841,  4 

Torrance  v.  Brytoriy  infra,  D.  71. 
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OHAPTKB  LiY.  coBseiit  to  the  acts  of  the  trustees,  (a)  A  quorum  may  consist 
either  of  a  fixed  proportion  of  the  trustees — ^usually  a  majority — or 
of  a  definite  number.  In  the  former  case,  it  is  understood  that  a 
majority  of  the  accepting  and  acting  trustees,  although  less  than  a 
majority  of  those  nominated,  constitutes  a  quorum  ;  but  to  prevent 
disputes,  the  provision  is  usually  so  expressed  in  the  settlement. 
In  an  action  in  which  two  of  the  accepting  trustees  were  called  as 
defenders,  it  was  held  that  a  majority  of  the  remainder  were  en- 
titled to  sue  as  trustees.  (6)  Where  the  quorum  consists  of  a  defi- 
nite number,  as  three,  and  only  two  survive,  the  Court  will  appoint 
a  factor,  (c)  And  where  only  a  quorum  of  three  remained,  and  they 
differed,  action  was  sustained  at  the  instance  of  two  against  the  re- 
cusant trustee,  to  compel  him  to  concur  in  signing  a  discharge ;  the 
Court  holding  that  the  trustee  was  bound  to  submit  to  the  will  of 
the  majority,  unless  Ke  had  conceived  th^  loan  to  be  an  improper 
transaction,  in  which  case  he  ought  to  have  complained  to  the 
Court. (d)  A  declaration  that  the  majority  shall  form  a  quorum, 
does  not  prevent  the  trust  continuing  in  the  persons  of  two  trus- 
tees,(e)  who  in  that  case  must  act  jointly,(/)  or  even  in  the  person 
of  a  sole  accepting  or  surviving  trustee. 
Concurrence  of  1744.  Where  uo  quorum  is  named,  it  rather  appears  that  acts 
jjjj^g^^g^  of  extraordinary  administration,  as  the  alienation  or  ultimate  dis- 
ther  requisite  to  tributiou  of  the  tru8t-estate,(a)  are  not  valid  without  the  concur- 

•cts  of  extra-  '  \*" 

ordinary  ad-  reucc  of  all  the  accepting  trustees.  When  the  number  of  the  trus- 
**  ^'  tees  is  reduced  to  two,  it  is  obvious  that  both  must  concur  in 
everything,  as  the  trust  then  practically  resolves  into  a  joint  ap- 
pointment. (A)  It  has  been  doubted  whether  acts  of  extraordinary 
administration,  as  the  exercise  of  a  power  of  sale,  are  valid  when 
executed  by  a  majority,  even  when  the  trust-deed  declares  the 

(a)  Bell's  Pr.  J  1998-^ ;  Lynedoeh  v.  June  1832,  10  Sh.  727 ;  but  see  observa- 
OuehUrUmy,  16  Feb.  1827,  5  Sh.  358,  N.  £.  tions  of  Lord  Golonsay  on  this  case  in 
882.  As  to  the  powers  of  a  quorum  of  tu-  Bliisefs  Tn,  v.  Hope  8  Tn.^  mpra ;  Pet. 
tors,  see  Fraser  on  Parent  and  Child,  210,  Wylie,  28  June  1850,  12  D.  1110;  Scott  v. 
and  cases  there  cited.  Reid,  16  Feb.  1822,  1  Sh.  882,  N.  E.  808. 

(b)  Shanki  v.  Aitken,  4  March  1880,  8  (A)  MoffcU  ▼.  Robertson,  81  Jan.  1884, 
Sh.  689.  12  Sh.  876,  per  Jjord  Corehouse.     In  Eng- 

(e)  Ireland  v.  OUuSf  18  May  1888,  11  land  the  consent  of  the  whole  body  of 

Sh.  626.  trustees  appears  to  be  requisite  to  all  acts 

(d)  Lynedoeh  v.  OuchierUmy^  supra.  See  of  administration,  even  to  the  autheutica- 
Cumming  v.  Uay^  28  Feb.  1884,  12  Sh.  tion  of  receipts,  unless  special  powers  are 
508 ;  and  Lord  Wood's  opinion  in  Logan  conferred  on  the  majority ;  Hall  v.  Franek, 
V.  MeikUjohn,6'D.  1072.  11  Beav.  519,  18  L.  J.  Ch.  862,  where, 

(e)  Laird  v.  Miln,  7  Dec.  1838,  12  Sli.  however,  the  objection  was  that  the  re- 
187.  ceipt  was  signed  by  one  only  of  two  co- 

(/)  HerioVs  Trs.  v.  Fyffe^  8  Mar.  1886,  trustees.  But  trustees  for  charitable  or 
14  Sh.  670.  public    trusts    may  act    by  a    majority ; 

(g)  Ersk.  supra  ;  Freen  v.   Beveridge,  28      Jjcwin  on  Trusts,  5!h  od.  p.  212. 


OF  THE  OFFICE  OF  A  TRUSTEE.  189 

majority  to  be  a  quorum,  (i)  Where,  as  in  the  Bankruptcy  Act,  qhaptkb  lit. 
the  consent  of  a  majority  in  number  and  value  of  the  creditors  is 
required  to  validate  a  transaction,  the  condition  will  be  strictly  en- 
forced ;  and  so  the  Court  has  reduced  a  trustee's  certificate  for  the 
bankrupt's  discharge,  because  the  signature  of  one  of  the  parties, 
whose  consent  was  necessary  to  make  up  the  statutory  majority, 
had  not  been  adhibited  to  the  concurrence,  (i) 

1745.  Although  no  act  or  proceeding  of  the  trustees  collectively  Minority  m»y 
can  be  valid  unless  assented  to  by  at  least  a  majority  of  their  num-  and  take  pro- 
ber, it  is  equally  clear  that  a  minority,  or  one  of  two  joint  trustees,  ^^^thT* 
are  entitled  to  raise  actions  in  their  character  as  individual  trustees,  protection  of 

the  estate. 

where  this  is  necessary  either  for  the  protection  of  the  estate  or  for 
their  own  exoneration.  (?)  As  an  example  of  the  first  class  of  cases, 
we  may  mention  that  of  lieid  v,  MaxweU,(m)  where  the  Court  passed 
a  note  of  suspension  and  interdict  at  the  instance  of  a  minority  of 
trustees,  to  prevent  the  majority  from  carrying  into  effect  a  resolu- 
tion passed  at  a  meeting  of  trustees,  by  which  they  proposed  to 
assume  additional  trustees,  and  which,  it  was  alleged,  was  objec- 
tionable and  had  been  brought  about  by  unfair  means  and  conceal- 
ment. And  in  the  case  of  Taylor  v.  Noble  (n)  it  w^as  found  that 
one  of  two  joint  trustees  was  entitled  to  raise  a  multiplepoinding 
in  the  name  of  both,  and  to  insist  therein  to  the  effect  of  obtaining 
his  own  exoneration.  But  after  a  majority  of  trustees,  by  whom 
an  action  has  been  raised  on  behalf  of  the  trust,  agree  to  abandon 
the  suit,  an  individual  trustee  is  not  entitled  to  insist  in  it  to  the 
extent  of  his  own  interest  imder  the  tmst ;  though  his  right  to 
raise  a  separate  action  may  be  reserved,  (o) 

1746.  When  a  corporation  is  associated  with  other  parties  in  the  where  a  cor- 
management  of  a  charity,  it  may  be  doubted  whether  the  corpora-  p^^teSTtaaJSe, 
tion,  being  a  distinct  person  in  law,  is  entitled  to  more  than  a  single  ^^^^l^^^ote 
collective  vote.     In  such  cases  the  Court  will  not  interfere  with  individuaUy  or 

collectivelv 

the  established  custom  of  voting,  if  it  is  of  long  standing.  So  it 
was  decided  where  the  usage  had  been  for  "  the  minister  and  re- 
manent members  of  the  kirk-session "  to  vote  collectively,  imder  a 
destination  to  them  and  certain  individuals.  (^)  But  where  the 
destination  is  to  the  heritors,  minister,  and  kirk-session  of  a  parish, 

(0  Seott  V.  Reid,  16  Feb.  1822,  1  Sh.  (m)  Reid  v.  MaxweU,  6  Feb.  1862,  U 

382,  N.  £.  808,  where  a  bill  was  passed  to  D.  449. 

try  the  question.  (n)  Taylor  v.  Noble,  24  Nov.  1886,  14 

(*)  Wylie  4r  Loehhead  v.  Young,  24  Feb.  Sh.  817. 

1869,  21  D.  677.  (o)  Coulter  v.  Forreater,  11  June  1823, 

(0  Seott  T.  Reid,  and  Logan  y.  Meikle-  2  Sh.  387,  N.£.  848. 

/oib,  n^fra ;  Blissel*B  Tn.  v.  Hope's  Trs,,  (/>)  ffalden  v.  Rhymer,  1707,  M.  2887  ; 

16  D.  482.  Pet.  /w?«/i>.  9  June  1814,  F.C. 
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Trust  not 
affected  by 
change  in  con- 
stitution of 
corporation. 


OHAPTBB  nv.  each  individual  is  entitled  to  a  separate  vote  ;  because  a  parish  is 
itself  a  corporation,  of  which  the  minister  and  kirk-session  are  in- 
dividual members.  (9)  And  where  money  was  bequeathed  to  a  dis- 
trict of  a  parish,  to  be  imder  the  management  of  the  patrons  or 
overseers  of  the  poor  of  said  place,  it  was  held,  notwithstanding  an 
adverse  usage  of  eighty  years,  that  the  heritors  of  the  whole  parish 
were  entitled  to  a  joint  management  along  with  the  kirk-session, 
and  not  merely  the  heritors  of  the  particular  district,  (r) 

1747.  Where  the  management  is  vested  in  the  individual  mem- 
bers of  a  corporation  in  conjunction  with  other  parties,  and  the  con- 
stitution of  the  corporation  is  afterwards  changed,  or  the  number 
of  the  corporators  increased,  the  right  of  acting  and  voting  will 
continue  with  the  whole  members  of  the  new  corporation,  («)  unless 
the  number  of  the  trustees  is  expressly  limited  by  the  deed  of  con- 
stitution. (^)  And  where  the  statutes  of  an  hospital  devolved  cer- 
tain duties  on  one  of  the  deacons  of  the  Incorporated  Trades,  who 
were  ex  officio  members  of  the  Town  Council  of  Edinburgh,  and  as 
such  governors  of  the  hospital,  it  was  found  that  the  deacons  were 
no  longer  entitled  to  a  share  in  the  management,  after  they  had 
been  deprived  by  the  Burgh  Reform  Act  of  their  seats  in  the  Town 
Council,  (m)  By  3  a  4  Will.  IV.,  §§  20  A  23,  provision  is  made  for 
the  continuance  of  trusts  vested  in  municipal  corporations  under 
the  old  constitution.  Where  any  trust  is  conferred  on  members  of 
the  municipal  corporation,  under  the  denomination  of  "  old  provost, 
old  bailie,  or  old  dean  of  guild,  or  of  merchant  or  trades  bailies,  or 
merchant  or  trades  councillors,"  the  reformed  town  councils  are  re- 
quired to  elect  trustees.  If,  on  the  other  hand,  the  trust  is  vested 
in  office-bearers  of  trading  corporations,  without  reference  to  their 
municipal  character,  the  right  of  management  is  continued  to  such 
office-bearers. 


SECTION  IV. 


OFFICE  AT  COMMON  LAW  CANNOT  BE  DELEGATED. 


Consequences  of 
irregular  or 
unauthorised 
devolution  of  a 
trust. 


1748.  A  trustee  has  no  power  at  common  law  to  devolve  the 
trust  upon  other  persons,  (x)     Care  must  therefore  be  taken,  in  the 

(q)  E,  of  ChUoway  t.  Kirk-Session  of 
Dairy,  22  Feb.  1810,  F.C. 

(r)  CardrotSt  1789,  note  to  case  of  £.  of 


GhUloway^  supra. 

(s)  Incorporated  Trades  of  Edinr,  y.  Gov, 
ofHerioVs  Hospital,  14  Sh.  879,  per  Xx>rd 
President  Hope. 

{t)  Oov.  of  Gordon's  Hospital  t.  if tn.  of 
Aberdeen,  8  July  1881,  9  Sb.  909. 


(tt)  Trades  of  Edinr,  v.  HerioCs  Hospital, 
8  June  1886,  14  Sb.  878. 

(z)  Stair,  1,  12,  6  &  7 ;  Ezsk.  8,  8,  84; 
Freen  v.  Beveridge,  28  June  1882,  10  Sh. 
727 ;  Renme  y.  RitehU,  25  April  1846,  4 
Bell,  221 ;  Ferrie  y.  Baird,  and  Davidson 
y.  Mackenzie,  infra.  In  England,  the  maxim 
"delegatus  non  potest  delegare''  was  at 
one  time  applied  to  the  actings  of  troa- 
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exercise  of  powers  of  assumption,  not  to  deviate  from  the  conditions  qhaptkh  uy. 
of  the  power,  else  the  nomination  may  be  set  aside  as  a  devolution 
of  the  trust.  If  trustees  should  unfortunately  convey  the  property 
to  successors,  in  circumstances  or  under  conditions  unauthorised  by 
the  deed  of  settlement,  the  consequences  may  be  serious.  Not  only 
wiU  the  conveyance  be  null,  as  amounting  to  a  devolution  of  the 
trust,  but  every  act  of  the  new  body  is  liable  to  be  set  aside  as  ir- 
regular and  ultroneous.  Meanwhile  the  trust  will  be  held  to  subsist 
in  the  persons  of  the  surviving  original  trustees,  who  will  therefore 
be  made  responsible  for  any  loss  which  may  have  been  sustained 
through  the  maladministration  of  their  successors ;  and  before  they 
can  proceed  to  execute  a  valid  deed  of  assumption,  or  to  dispose  of 
the  property  in  fulfilment  of  the  purposes  of  the  trust,  it  will  be 
necessary  to  clear  the  title  by  raising  an  action  of  reduction  of  the 
illegal  deed  of  conveyance,  (y) 

1749.  Thus,  where  a  person  had  acted  as  trustee  for  a  lengthened  YThax  held  to 
period  without  a  sufficient  title,  he  was  not  allowed  to  recover  from  X«?de^o£- 
the  estate  sums  which  he  had  advanced  to  beneficiaries,  except  in  tion  of  the  tmst. 
80  far  as  they  were  made  out  of  the  annual  proceeds  of  the  pro- 
perty, and  in  accordance  with   the  directions  of  the   truster.  (2) 
Where  a  power  was  given  to  supply  places  in  the  trust,  vacant  by 
death  or  non-acceptance — and  there  were  two  such  vacancies — an 
assumption  of  three  new  trustees  was  found  void  as  to  all  the  three, 
the  Court  having  no  means  of  deciding  which  of  the  three  had  been 
nominated  under  the  powers  of  the  trust,  (a)   In  another  case,  where, 
under  a  general  power  of  assumption,  additional  trustees  were  as- 
sumed by  one  of  two  accepting  trustees,  without  the  concurrence 
of  his  colleague,  who  had  refused  to  act,  it  was  held  that  the  as- 
stmiption  was  ultra  mres,  and  that  the  trustees  so  assumed  had  no 
title  to  pursue  an  action,  although  they  had  acted  for  several  years 


ieea  in  a  spirit  of  blind  and  ruthless  ad- 
herence to  the  literal  text  The  suppoeed 
fascination  exerted  over  the  legsd  mind 
by  the  antithetical  terminations  "-^im, 
-are,^*  of  the  phrase,  is  the  subject  of  a 
characteristic  episode  in  Bentham's  Prin- 
ciples of  Legislation.  The  maxim  is  still 
90  far  m  viride  obtervantia  that  a  trustee 
cannot,  as  in  Scotland,  depute  the  active 
management  of  the  estate  to  a  factor ;  but 
he  may  now  transmit  money  to  a  co-exe- 
cutor, or  other  confidential  person  at  a 
distance,  for  the  purpose  of  distribution, 
without  being  held  responsible  for  loss; 
Lewin  on  Trusts,  6th  ed.  p.  207 ;  or  employ 
a  steward  in  case  of  necessity,  at  the  risk 


of  the  estate.  Necessity,  said  Lord  Cotten- 
ham  in  Chuffh  y.  Bondy  8  M.  &  C.  497,  8 
L.  J.  Ch.  61,  would  include  the  regular 
course  of  business.  Yet  in  that  very  case 
the  Lord  Chancellor  held  the  represen- 
tatives of  a  party  liable  for  the  loss  of 
trust-money,  deposited  in  bank  in  the  joint 
names  of  one  trustee  and  of  the  husband 
of  the  other,  on  the  ground  that  the  hus- 
band had  no  right  to  interfere.  So  strictly 
is  delegation  prohibited. 

(y)  Freen  v.  Beveridge^  supra, 

(z)  HerioCa  Trt,  v.  Fyffe,  8  Mar.  1886, 
14  Sh.  670. 

(a)  Feirie  v.  Baird,  81  May  1884,  12 
Sh.  672. 
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tM«  baire  not 
the  poweni  of 
eseeutofs. 


tiy-  without  challenge  in  the  administration  of  the  tni>t/&)  But  Lord 
Mackenzie  said  that  the  question  was  still  open,  whether  homolo- 
gation of  the  deed  bj  the  recusant  trustee  might  not  have  validated 
the  appointment,  that  plea  not  haying  been  raised  on  record. 

1760.  Where  a  power  is  given  of  appointing  new  trustees  in 
place  o/* others  who  may  die  or  resign,  it  would  not  be  advisable  to 
appoint  less  than  the  full  complement.  But  such  powers  ought  to 
be  framed  in  terms  which  entitle  the  surviving  and  accepting  trus- 
tees to  nominate  as  many  additional  trustees  as  they  may  consider 
expedient.  The  Court  will  award  sequestration  of  a  trust-estate 
pending  a  dispute  as  to  the  title  of  the  trustees  to  administer,  (c) 
In  practice  it  is  understood  that  a  power  to  assume  new  trustees 
does  not  entitle  the  assumed  trustees  to  exercise  the  office  of  exe- 
cutor. And  accordingly,  the  Commissary  Courts  do  not  grant  con- 
firmation in  favour  of  assumed  trustees. 

(6)  Davidson  y.  Mackenzie,  9  July  1835,      8h.  538;  see  M^TagjarVs  Rep,  t.  SoberUm, 
1 8  8b.  1082.  25  Jan.  1834, 1 2  Sh^  388 ;  Flueker  ▼.  A"o62e, 

(e)  Home  ▼.  Hunter,  7  Uar.  1888,   11      24  May  1836,  14  Sh.  817. 
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CHAPTER  LV. 

ACCEPTANCE  AND  DISCLAIMER  OF  THE  OFFICES  OF 

TRUSTEE  AND  EXECUTOR. 

I.  Of  Acceptance.  \  II.  0/ ZHeelaimer. 


1761.  The  relation  of  truster  and  trustee  is  completed  by  accept-  TmstM  should 
ance.(a)  Assuming  that  the  trustee  is  qualified  to  act,  he  ought,  SscWmS  ' 
when  the  trust  comes  into  operation,  to  make  up  his  mind  without  ^•*"*'"' 
delay,  whether  or  not  he  will  accept  the  office.  It  can  scarcely  be 
necessary  to  say  that  legal  advice  will  be  of  little  or  no  service  in 
Bettling  a  question  of  this  nature.  Indeed,  the  only  advice  which 
a  lawyer  could  give  to  his  client,  looking  strictly  to  the  interests 
of  the  latter,  would  be,  never  under  any  circumstances  to  accept  a 
trust.  The  duties  of  trusteeship,  accordingly,  are  usually  under- 
taken from  motives  in  which  self-interest  has  little  concern.  While 
the  legal  adviser  may  not  consider  it  necessary  to  dissuade  his  client 
from  accepting  the  trusteeship,  it  will  still  be  his  duty  to  guard 
against  the  possibility  of  allowing  any  doubt  to  exist  in  regard  to 
the  /act  of  acceptance,  and  to  take  care  that  the  resolution  of  the 
tmstee,  whether  to  act  or  to  abstain  from  acting,  should  be  ex- 
pressed in  writing.  (6) 

1762.  The  acceptance  or  declinature  of  trustees  of  testamentary  How  acwptwice 
settlements  is  usually  declared  at  the  meeting  held  after  the  fune-  " 
ral,  which  the  parties  named  as  trustees  are  asked  to  attend,  when 
the  settlements  are  read,  and  directions  given  for  carrying  the  trust 
into  execution.  If  the  trust  is  accepted  by  a  majority  of  the  num- 
ber entitled  to  act,  the  fact  is  set  forth  in  the  minute  of  proceedings. 
It  is  usual  also  at  this  meeting  to  appoint  an  agent  or  factor  to  the 
trust    The  minute  of  acceptance  ought  to  be  signed  by  all  the 

(a)  See  Stair,  1, 12,  5.  defined  by  a  declaration  of  non-acceptance 

{b)  "  PracticaUy  it  is  an  advisable  pre-  on  the  part  of  those  who  decline ;  or  who 

eantion,"  says  Bell,  1  Com.  5th  ed.  p.  81,  even  in  the  meantime  abstain  from  acting, 

note  4,  "  where  the  majority  of  the  tnis-  reserving  in  this  last  case  power  to  resume 

teeg  are  named  as  a  quorum,  that  the  their  place  afterwards." 

nnmher  of  trustees  accepting  should  be 

VOL.  11.  N 
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OHAPTKB  Lv.  occepting  trustees ;  and  if  any  of  the  trustees  hare  resolved  not  to 
accept,  the  declinature  should  also  be  minuted  and  authenticated 
by  the  non-accepting  trustees.  A  minute  of  acceptance  or  declin- 
ature, or  both,  is  frequently  in  practice  indorsed  on  the  deed  con- 
stituting the  trust,  and  recorded  along  with  it.  The  neglect  of  these 
precautions  has  given  rise  to  many  difficult  questions,  both  with  re- 
ference to  such  acts  as  amount  to  constructive  acceptance,  and  also 
as  to  the  effect  of  delay  in  precluding  the  party  from  afterwards 
assuming  the  office  of  trustee.  These  cases  we  shall  proceed  to 
examine. 

SECTION  I. 


Qeneral  rale  as 
to  ncoeptance. 


Ab  to  locus 
pcenitenticB 
after  informal 
acceptance. 


OF  ACCEPTANCE. 

1763.  A  trustee  may  signify  his  acceptance  either  by  signing  a 
minute  or  other  document  to  that  effect,  or  by  completing  a  title  in 
his  person  to  the  trust-estate ;  by  representing  himself  as  a  trus- 
tee to  parties  who  have  dealings  with  the  trust ;  by  executing  any 
power  conferred  by  the  truster ;  or  finally,  by  acting  as  trustee,  or 
permitting  his  name  to  be  used  as  a  party  to  the  trust.  If  a  trustee 
knows  of  his  appointment  to  the  office,  and  allows  any  considerable 
time  to  elapse  without  disclaiming  it,  very  slight  indications  of  ac- 
quiescence in  the  management  will,  in  the  absence  of  proof  to  the 
contrary,  create  a  presumption  that  he  has  accepted,  (c) 

1764.  I.  Express  acceptance  of  the  offices  of  trustee  and 
EXECUTOR. — ^Written  acceptance,  although  usually  expressed  by 
way  of  minute^  may  also  be  by  letter.  Though  a  signed  minute, 
not  holograph,  may  be  good  evidence  of  any  ordinary  resolution  of 
the  trustees,  it  is  more  than  doubtful  whether  such  a  document,  not 
homologated,  could  be  held  sufficient  to  establish  acceptance  against 
a  trustee  resiling  debito  tempore,  so  as  to  infer  liability  for  the  future 
acts  and  deeds  of  his  co-trustees.  Where  the  acceptance  is  by  letter, 
it  has  been  held  that  there  is  locus  pcenitentice  ;  assuming  the  trus- 
tee to  withdraw  before  any  step  has  been  taken  in  consequence  of 
his  provisional  acceptance.  But  a  trustee  will  not  be  allowed  to 
recede  from  his  acceptance  if  he  have  actively  interfered  in  the 
management,  as  by  corresponding  with  his  co-trustees  on  the  affairs 
of  the  trust ;  or  by  giving  directions  for  the  recovery  of  debts  ;(d) 
or  by  attending  a  meeting  of  the  trustees,  and  concurring  in  the  ap- 


(c)  Wise  T.  Wise,  2  Jones  &,  Lat.  408. 
See  also  Paul  y.  Bo^d,  22  Jan.  1888, 11 
Sh.  292;  Loffon  t.  Meikl^'ohn,  26  May 
1848,  5  D.  1066. 


{d)  Daoidaon  y.  MackewU,  9  Jnljf  1986, 
18  Sh.  1082;  MarshaUt  t.  Milne,  1677, 1 
Br.  Sup.  780. 
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pointment  of  a  factor,  (e)  And  where  trustees,  who  were  also  nomi-  qhaptkb  lt. 
nated  tutors  and  curators,  had  given  instructions  to  raise  a  summons 
for  making  up  inventories  of  the  minor's  property,  they  were  not 
allowed  to  disclaim  the  character  of  tutors-nominate,  although  no 
procedure  had  followed  on  the  summons,  and  the  minute  declaring 
their  acceptance  of  the  office  was  unsigned.  (/)  But  it  would  seem 
that  if  the  trustee's  intromissions  have  been  of  a  merely  formal 
character,  he  might,  even  under  the  old  law,  retire  from  the  trust, 
with  leave  of  the  Court  of  Session,  or  with  the  consent  of  his  co- 
trustees, (gr)  although  he  was  not  in  a  position  to  disclaim  the  trust 
at  his  own  hand.  (A) 

1766.  A  trustee  is  presumed  to  have  accepted  if  he  make  up  Acceptance  of 
titles  in  his  person  under  the  trust-disposition,  (t)  For  the  law  will  ^^Si^ap^t^L 
not  permit  him  to  accept  the  conveyance,  except  under  burden  of  ^^^  *""*" 
the  trust  which  is  the  condition  of  the  grant.  The  judgment  in 
Paul  V.  Boyd,  referred  to  by  Mr  Forsyth,  as  throwing  doubt  upon 
this  doctrine,  (A;)  merely  asserted  that  an  instrument  of  sasine  is  not 
conclusive  and  irrefragable  evidence  of  the  fact  of  sasine  having  been 
given  to  the  disponee.  If  he  can  prove  that  the  notary  who  exe- 
cuted the  instrument  in  his  favour  acted  without  authority,  then 
there  is  evidence  to  the  Court  that  the  trustee,  in  point  of  fact,  had 
not  entered  into  possession,  and  had  not  in  that  way  given  proof  of 
having  undertaken  the  trust.  But  we  apprehend  that  trustees  could 
not  more  effectually  signify  their  acceptance  of  a  trust  of  heritable 
estate,  than  by  recording  a  sasine  or  notarial  instrument  in  their 
favour.  With  respect  to  moveable  property,  any  person  obtaining 
confirmation  as  executor  becomes  a  trustee  for  all  concerned  ;(Z)  and 
ajbrtioriy  an  executor-nominate,  who  confirms  as  general  disponee 
under  a  trust-deed,  must  be  bound  to  carry  out  the  purposes  of  the 
trust.  The  same  result  will  follow  from  his  taking  out  probate ;  and 
where  probate  is  taken  in  t^rms  of  the  21  and  22  Vict.,  cap.  56,  it 
is  imniaterial,  with  reference  to  liability,  whether  the  property  to 
be  administered  to  is  wholly  in  England  or  partly  in  Scotland,  for 
an  executor-nominate  is  bound  by  the  laws  of  both  countries  to 
execute  the  purposes  of  the  trust  if  he  proves  the  will.(m) 

1756.  Sometimes  no  more  than  a  right  of  action  is  vested  in  Acceptance  bj 
trustees,  as  in  the  case  of  trustees  for  execution  under  marriage-con-  tj^^^*^/ 

(#)  Lc^an  V.  MeaUjohn,  wujyra,  prohibited  by  the  trust-deed.   Jnfra,  chap-  execution  in 

(/)  Mollimm  t.  Murray,  19  Dea  1888,  ter  66,  section  8.  tnlcts?*'*^" 

12  Sh.  287.  (0  Ownmmg  T.  Hay,  28  Feb.  1884,  12 

(^)  Lagan  t.  Mdklefokn,  per  Lord  Justice-  Sh.  508. 
CJerk  Hope  and  Lord  Wood,  6  D.  1072-8.         (k)  Paul  v.  Soyd,  22  Jan.  1888, 11  Sh. 

(A)  And  now,  under  the  Trustee  Acts,  292 ;  Forsyth  on  Trusts,  p.  72. 
the  tntstee  may  resign  at  any  time,  if  not         (I)  Bell's  Com.  666,  6th  ed.,  2,  81. 

(m)  Lewin  on  Trusts,  6th  ed.  p.  166. 
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cHArrra  i.y.  tracte.  In  England,  it  has  been  held  that  parties  appointed  in  this 
character,  with  their  consent,  may  sue  for  specific  performance  with- 
out declaring  their  acceptance  in  writing,  (n)  The  trustee  under  a 
Scotch  contract  of  marriage  would  put  himself  in  titulo  by  register- 
ing the  contract,  with  an  acceptance  indorsed  thereon  for  execu- 
Ac<y^iuiice  bj  tion.(o)  In  England,  if  an  executor  be  also  constituted  trustee  of 
^ng  as  ext-     ^j^^  ^^^j  ^g^j^^^^  j^  jg  jj^j^j  ^ jjj^^  j^g  acting  as  executor  is  equivalent 

to  acceptance  of  the  entire  trusteeship.  (/)) 
Whether  com-         1757.  A  morc  difficult  question  arises  where  trustees  are  also 
the*Siisi^Ip*  appointed  executors,  and  some  of  them  are  desirous  of  accepting  the 
uiddeciine  the  trustecship  and  declining  the  executiy.  This  point  is  of  considerable 
importance  in  practice,  as  parties  may  be  quite  willing  to  act  as  trus- 
tees, who  will  not  consent  to  confirm  as  executors,  when  the  deceased 
may  be  largely  interested  in  joint-stock  companies,  and  the  accept- 
ance of  the  executry  may  involve  unlimited  liability  to  creditors. 
In  such  cases  it  may  happen  that  one  of  the  trustees  is  also  an  heir 
under  the  settlement,  and  is  willing  to  take  the  risk  of  confirming 
as  executor-nominate.     If  this  is  done,  the  title  to  the  shares  or 
other  trust  property  stands  in  the  books  of  the  company  in  the  name 
of  the  accepting  executor,  and  no  claim  could  be  maintained  against 
the  persons  of  the  other  trustees  on  the  ground  that  they  were  share- 
holders. 
Trustee  eumot         1758.  Uuless  it  could  be  showu  that  the  powers  of  the  executor 
confiraiM exe-  in  the  casc  supposcd  would  come  into  conflict  with  those  of  the 
^^^*  tnistees,  we  do  not  see  that  any  objection  could  be  taken  to  the 

position  of  the  latter,  or  that  any  liability  could  attach  to  them  as 
executors.  The  case  is  quite  distinct  from  that  of  an  executor- 
nominate  wishing  to  decline  the  trusteeship.  Confirmation  as  exe- 
cutor may  amount  to  constructive  acceptance  of  the  trust ;  but  ac- 
ceptance of  the  trust  cannot  bind  the  trustee  to  accept  the  execu- 
torship, no  person  being  obliged  either  to  confirm  as  executor  (g) 
not  liable  as  a    or  to  take  probate  (r)  against  his  will.     Nor  can  it  be  said  that  the 

TitlOaS  intro-  itii-ii  i  i-  e       *    '  •  .. 

Dfiitter  for  act-  trustecs  would  be  liable  to  the  penalties  of  vitious  intromission  if, 
Uon^wXthe*^  instead  of  actually  taking  possession  of  the  moveable  estate  of  the 
deceased,  they  merely  concurred  with  the  executor  in  giving  direc- 
tions as  to  its  disposal.  Indeed  their  title  as  trustees  would  be  a 
sufficient  defence  to  the  charge  of  vitious  intromission.  («)  Apart 
from  any  apprehension  of  risk  to  the  trustee  (for  which  we  can 
discover  no  grounds),  there  is  no  technical  difficulty  in  allowing 

(n)  Cook  V.  Fryer,  1  Hare,  498.  (q)  Bellas  Com.  6th  ed.  2,  82. 

(o)    Soe  MelvilUf  Petr.,  8  March  1866,         (r)  Williamfl  on  Executors,  6th  ed.   p. 

18  D.  788.  268. 

(p)   Ward  V.  Butler,  2  Moll.  688.  («)  Bell's  Com.  6th  ed  1,  661 ;  also  2;  85. 
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the  title  to  the  trust-funds  to  stand  in  the  name  of  the  executor,  qh  ap  ti  r  lt. 
while  the  administration  is  under  the  control  of  the  entire  body  of 
the  trustees.     The  ofiBce  of  trustee  is  per8onal,(<)  and  is  constituted 
by  the  act  of  acceptance,  although  no  title  may  have  been  made  up 
to  the  property. 

1769.  To  illustrate  this  point,  where  trustees  under  a  general  Anaiogoas  case 
settlement  are  directed  to  hold  heritage  for  a  specified  time,  and  ^ing*up*Hie 
thereafter  to  convey,  it  has  never  been  doubted  that  they  might  SJtioM  o?!?" 
permit  the  heir-at-law  to  make  up  a  title  to  the  property,  to  hold  tf«*' 
it  subject  to  the  purposes  of  the  trust,  and  thereafter  to  convey  it 
to  the  beneficiary  directly, — the  trustees  meanwhile  drawing  the 
rents  and  consenting  to  the  ultimate  conveyance.     Tlie  accepting 
executor  in  the  case  supposed  is  substantially  in  the  same  position 
as  an  heir-at-law  holding  property  at  the  pleasure  of  the  trustees  ; 
executors  being  bound  by  the  nature  of  their  office  to  preserve  the 
testator's  funds  for  the  uses  which  he  has  appointed,  even  when  not 
intrusted  with  the  execution  of  those  uses.    For  example,  an  execu-  Case  of  executor 
tor  who  confirmed  as  such  in  ignorance  of  the  existence  of  a  trust-  j^oiSw^ofa 
settlement  afterwards  discovered,  would  hold  the  personal  estate  ^"^ 
subject  to  the  control  of  the  trustees.     Of  course,  if  the  trustees 
were  to  require  the  executor  to  apply  the  fund  to  a  purpose  which 
he  conceived  to  be  unauthorised,  he  would  be  at  liberty  to  decline 
to  pay  or  apply  it  without  the  protection  of  a  decree  of  exoneration 
of  a  competent  Court. 

1760.  The  point  in  question  has  never  been  expressly  raised  opinions  of 
either  in  the  English  or  Scotch  Courts,  but  the  authorities,  so  far  LS^da  and 
as  they  go,  support  the  opinion  which  we  have  expressed.  Lord  ™J]!?^^® 
St  Leonards,  on  the  authority  of  an  early  case,  says  that  executors 
who  have  renounced  probate  may  execute  a  power  under  the  will.(w) 
Mr  Justice  Williams  considers  that  this  doctrine  is  of  doubtful 
authority,  except  in  the  case  where  the  power  is  given  to  them  in 
their  proper  names,  and  without  reference  to  their  office  as  execu- 
tors. The  learned  author  does  not  advert  to  the  case  which  is  most 
likely  to  arise  in  practice, — ^namely,  where  the  power  is  given  to 
them  as  trustees,  (x)  But  if  a  trustee  who  has  not  confirmed  may 
execute  all  the  powers  of  the  settlement,  it  is  reasonable  to  conclude 
that  he  may  also  give  directions  to  the  accepting  executor  regard- 
ing the  distribution  of  the  funds.  Indeed  the  settlement  itself 
would  be  binding  on  the  executor  as  regards  the  destination  of  the 
estate  ;  the  question  of  the  trustee's  right  to  execute  powers  being 
in  reality  the  only  difficulty  which  the  case  presents. 

{t)  stair,  1,  12, 17.  (x)  Williams  on  Executors,  6th  ed.  p. 

(u)  1  Sugden  on  Powers,  7th  ed.  p.  189.      275. 
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1761.  In  the  law  of  Scotland  we  have  no  direct  aathority  on  the 

Trvtee  aiK       point ;  but  the  law  of  guanlianship  presents  an  argument  from 
pointed  tat**      aualoeT.fv)     Not  only  is  a  trustee  entitled  to  decline  the  guardian- 

and  curate  iviC      ,  .      ^-    ^^,  ,        •  .  _  :■  v 

bomid  to  aooept.  ship,  but  wbere  the  same  party  \»  appointed  tutor  and  curator,  he 
may  accept  the  office  of  tutor  and  decline  that  of  curator,  the  matter 
being  regulated  bj  the  Statute  1696,  cap.  8.    In  an  old  case,  where 
a  testator  appointed  several  executors,  and  constituted  one  of  them 
"  universal  intromitter,"  the  title  of  the  latter  to  sue  without  the 
concurrence  of  his  colleagues  was  sustained,  "  by  reason  that  he 
was  constituted  only  intromitter ;  and  towards  the  rest  of  the  exe- 
cutors in  this  case,  that  their  office  was  frustrate,  and  of  no  avaiL*(2) 
^wenhy  where  If  the  same  parties  are  nominated  trustees  for  two  distinct  trusts, 
^MuS^iaibe  *^<^  ^^c  two  convcyancces  are  embodied  in  one  settlement,  it  would 
••»«  "^         seem  that  in  England,  if  they  accept  the  one,  they  will  be  held  to 
have  accepted  both.(a)     This  conclusion  may  be  deduced  from  a 
consideration  of  the  great  inconvenience  of  allowing  a  separation 
of  trusts  in  such  cases  ;  there  being  in  almost  all  settlements  some 
special  and  limited  trust  distinguishable  from  the  general  inherit- 
ance.   But  the  point  has  never  been  decided  in  Scotland.  (A) 
Truteci  not  1762.  Trustecs,  who  are  at  the  same  time  nominated  tutors  or 

Jj^^^J**  ■•  curators,  are  entitled  to  decline  the  guardianship ;  for  there  is  no 
necessary  identity  between  the  relation  of  guardian  and  that  of 
trustee.  But  the  intention  to  disclaim  the  offices  of  tutor  and 
curator  ought  to  be  distinctly  stated  in  the  minute  accepting  the 
trust,  or  in  a  separate  minute  executed  debiio  tempore  ;  else  the 
presumption  would  be  for  a  general  acceptance,  (c)  That  presump- 
tion, however,  could  scarcely  be  supposed  to  hold,  if  the  children 
had  other  guardians,  or  a  father,  entitled  to  act  for  their  interest.  (<2) 

Effect  of  aflsmn-       1763.   II.  CONSTRUCTIVE  ACCEPTANCE  OF  THE  OFFICE  OF  TRUSTEE. 

S^moveST*^  It  has  never  been  held  that  acceptance  of  a  trust  is  to  be  presumed 
effect!.  in  consequence  of  the  trustee  having  taken  possession  of  the  pro- 

perty or  effects  viafucti^  until  a  legal  custodier  can  be  found.  But 
possession  of  such  a  nature  as  would  in  the  ordinary  case  infer  a 
passive  title,  wiU,  when  the  possessor  is  a  trust-disponee,  go  far  to 
prove  an  intention  to  accept  the  office ;  the  question  of  acceptance 
being  merely  one  of  fact,  the  proof  of  which  is  not  restricted  by 

(y)  MoUisan  T.  Murray,  19  Dec.  1838,         {d)  Although  there  are  two  old  deci- 

12  8h.  287,  infra,  I  1762.  sions,  finding  that  tutors  nominated  by  a 

(z)  Hamilton,  1666,  M.  14,686.  stranger  are  bound  to  make  up  inyentories 

(a)  Urch  V.  Walker,  8  My.  &  Cr.  702.  as  Buch—^i/^aindfc  ▼.  Maealpme,  1798,  M. 

(6)  As  to  the  application  of  the  doctrine  16,881 ;  Jffamilton  t.  Hawkint,  there  cited — 

of  approbate  and  reprobate,  see  Black  t.  the  better  opinion  seems  to  be,  that  such 

Watson,  9  Feb.  1841,  8  D.  622.  tutors  are  mere  trustees;  Fraser  on  Parent 

(e)  MoUiton  y.  Murray,  19  Dec.  1838,  and  Child,  174;  Morels  Notes,  85,  86. 
12  Sh.  237. 
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any  special  rules  of  evidence.  It  may  be  asked,  whether  taking  qhap tib  lt. 
possession  on  a  lease,  in  virtue  of  the  general  conveyance  in  a  trust-  Taking  posses- 
settlement,  is  not  an  acceptance  of  the  grant  ?    If  the  trustee  has  J[h"th"  Ampwt- 

intimated  the  assignment  in  his  favour,  or  has  recorded  a  notarial  mg  acceptance 

til         .         •         TiiAi*  irttrr  •.  of  the  trustee- 
instrument  -where  the  lease  is  registered  under  the  Act  of  1857,  it  ship. 

would  seem  that  there  is  legal  possession  in  virtue  of  the  trust- 
conveyance.  If  there  has  been  neither  intimation  nor  registra- 
tion, the  intention  of  the  trustee,  as  regards  acceptance,  must  be 
looked  to. 

1761.  Amongst  the  acts  of  administration,  inferring  construe-  AcceptMce  by 
tive  acceptance  and  liability  as  trustee,  are  the  concurring  in  the  o? trust ^mis- 
appointment  of  a  factor, (e)  and  the  giving  directions  to  recover*'****^ 
debts.  (/)     So  also,  if  the  trustee  sist  himself  as  a  party  to  an 
action  in  place  of  the  truster,  or  allow  his  name  to  be  used  in  legal 
proceedings  without  entering  a  disclaimer  on  record,  (gr)  or  concur 
in  signing  a  discharge,  (A)  or  a  receipt  for  money,(i)  or  authorise 
the  uplifting  of  fund8,(ft),  or  give  directions  to  his  co-trustee  to 
realise  the  trust  property,  (Q  he  will  be  deemed  to  have  acted  under 
the  trust,  and  will  incur  liability  accordingly. 

1766.  In  the  case  of  Blain  v.  Pat€r8on,{m)  one  of  three  trust  dis-  Acceptance  not 
ponees  declined,  in  the  first  instance,  to  accept ;  but,  after  the  death  exe^ise  ^^ 
of  one  of  the  acting  trustees,  accepted  the  trusteeship  to  the  e^-fS^Sionto 
tent  of  joining  in  a  deed  of  assumption,  which  assumption  was  «j*^^e  trust  to 
made  in  virtue  of  the  provisions  of  the  trust-deed,  and  on  the  nar- 
rative that  doubts  had  been  entertained  as  to  the  power  of  a  sole 
trustee  to  execute  a  valid  assumption  in  terms  of  the  deed.     It  was 
held  that  there  were  no  grounds  for  subjecting  the  non-acting  trus- 
tee in  Uabihty.    In  this  case  the  learned  judges  seem  to  have  given 
more  than  the  ordinary  weight  to  the  declaration  of  immunity  in 
the  settlement.    Again,  if  the  interference  of  the  trustee  is  clearly 
referable  to  causes  not  importing  acceptance  of  the  trust,  as  in  Mit* 
cheU  V.  Damd8on,(n)  where  the  pursuer  had  acted  as  clerk  to  the 
trust,  but  disclaimed  the  character  of  trustee,  liability  will  not  be 
presumed.    And  it  is  not  to  be  inferred  that  a  disponee  has  accepted 
the  trust  by  reason  of  his  having  sent  the  trust-deed  to  the  record 
for  preservation.    A  trustee  is  entitled  to  the  interim  custody  of 

(«)  Lojf€m  Y.  Meikl^'ohn,  26  May  1848,  (t )  Blain  y.  Patenor^  infra, 

5  n.  1066.  (k)  M'MiOan  T.  Armttrong,  6  Dec.  1848, 

(/)  DantUon  T.  Maeketmi,  9  July  1885,  11  D.  191. 

18  8h.  1082.  (I)  Seton  v.  Dawson,  18  Dec.  1841,  4  D. 

iSf)  Oaom  y.  Kirkpatriek,  80  May  182G,  810. 

4  8h.  629,  N.  £.  637 ;  Logan  y.  Meikl^'ohn,  (m)  Blain  y.  Paierson,  28  Jan.  1886, 14 

wpro.  Sh.  861. 

(A)  Waison  y.  Craweow,  9  June  1848,  5  (n)  Mitchell  y.  Davidton,  20  Dec.  1856, 

D.  1182.  18  D.  284. 


ITU   Ir  Till  ':#t  ir  "kT^fiir.  nrin  "iiti  "i'ii«  r    r  "lie  i»-:i:=i«.iis  in  xe- 


Jk^*-'^j'3tm'^ 


v.*.k  -v/.i.m  :''Ii»^r  par^^e^  ir-  i*^.«:ia.Tr*i  in.  Tie  m:*c.  rltje*  himself 

ir.  *  rr-r'.litr  2i;ui:ier:  '".♦riz^  lit'  Ltt.  ;c.  :le  -jii;  iaji.L  to  be  excluded 
hj  ;...-*  -»-^r:L^*fT*^  fr.Li  *  T.L^e  13.  ilieir  i-rli'ienici*:!:^ :  ani  on  the 
^^r.rr,  r/>  :,#^  callt^tl  t»>  ii:«2':iiz.-  i.r  i.::*  .f  rr. •>ri.t::.t:?fci«fiit,  to  which 
K^  rr.aj  ?,*:  j.re^':r.^rr'i  to  Lit^  lifr^nreiL  rL'rtwirliiitjji  iinz  tis  enforced 

p'^wi •••.♦> '\/  1787,  Tm.- *>:*!:«  wlo  LLCT'i-niit  wi:Ii  movealle  pr^p-erty  of  a  de- 

, f U..W  ,-*^  mm-  fir.^t  wir,hont  cor.dnnir.z  aa  eiecutors*  or  rei^orlinz  prjtate  within 
jn^o^'M  .7  a  y^:ar  an^^l  d^y,  are  in  •lander  of  STir.je::ing  themselTes  to  the 
T^.t.^.nf  ft'iv.ft^   y:u^Ui(:n  hi  yitioTw  introioisaion,  and  thus  incurring  uniTeisal  lia- 


•^^^pv/1.  hiJif.y  for  the  tnwter's  debts, — not  on  the  ground  of  fraud,  but  in 

4u*ii<*'.(^r\(',u(:f.  of  "  jKrssfrSsion  btring  taken  ctjutxary  to  the  due  order 
fA  J;i  w,"  (o)  And  trustees  who  assume  the  offices  of  tutors  and 
cuTffUrrn  without  having  the  inventories  of  the  minors  estate  judi- 
f'jfiWy  aiithcnticated,  are  bound,  notwithstanding  the  existence  of  a 
proUf'Xiup;  clause,  to  account  under  the  liabilities  of  the  Act  1672, 
(Alp,  *Z.(p) 
f^^rt^tir.An^)^^  1708.  If  executors-nominate,  under  a  settlement,  choose  to  dis- 
"^  ^'"'Xf'**'''"^.  ('hiun  i\u\  trnnt,  and  allow  another  party  to  confirm  as  executor,  the 
M/'trf*.  ih**  r,rf'ruf<n''<i/Uive  is  8aid  to  become  a  trustee  for  all  concerned  in  the 
mu'('f'nn'u)U,{q)  By  this  expression  we  are  not  to  understand  that 
tlio  (^X(U'}\U)T  tliorehy  assumes  the  character  of  a  trustee  for  the  exe- 
(ttiticin  of  tlio  purposes  of  the  settlement.     He  holds  the  position 

(n)  fi'tfrffP*  V.  forftft,  12  June  1888, 2  Sb.         (q)  Bell's   Com.  688,  6th   ed.  2.   82  ; 

mn,  N.  tC.  HM,  Ktrl^HOriek  v.  Irmes,  17  Mar.  1880,  4  W. 

(/O  l^f»ffi*on  V.  Murray ,  10  Doc.  1888,  k  S.  bb.perhoiA  Wynford. 
l«Hli.yH7. 
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of  a  trustee,  as  explained  by  Mr  Lewin,  in  no  other  sense  than  as  qhaptib  lw. 
taking  the  surplus  assets  after  the  ordinary  administration,  with 
notice  of  a  trust,  (r)  Any  duty  devolving  upon  him  in  relation  to  the 
succession  will  therefore  be  discharged  by  raising  a  multeplepoind- 
ing,  and  consigning  the  balance  in  process.(«)  If  there  are  trust 
purposes  remaining  to  be  carried  out,  the  beneficiaries  may  apply 
for  the  appointment  of  a  judicial  factor,  who  will  take  up  the  fimd 
for  the  purposes  of  administration  and  distribution.  Again,  if  trus- 
tees should  neglect  to  record  a  conveyance  of  lands  in  their  favour, 
or  an  instrument  of  possession  following  upon  it,  and  the  heir-at- 
law  makes  up  a  title  by  service,  such  heir  is  merely  a  trustee  for  the 
purpose  of  disponing  to  the  trustees  under  the  settlement,  and  does 
not  incur  any  liability  as  the  representative  of  the  truster.  (^) 

1769.  Where  a  person  becomes  a  trustee  by  mistake,  as  by  Tnutee  infeft 
being  infeft  without  his  consent,  it  has  been  held  that  he  is  bound  bJiiSTto*^^ 
to  grant  a  conveyance  to  the  party  in  right  of  the  fee  ;  but  he  will  •  r«»n^ey"»c«« 
not  thereby  incur  liability  as  an  accepting  trustee.  (t«)    Nor  will  an 
heir-at-law,  who  has  entered  by  service,  not  knowing  that  his  rights 

are  excluded  by  deed,  be  held  to  have  incurred  a  passive  title, 
though  he  will  be  bound  to  account  for  his  intromissions,  (x)  and 
to  grant  a  conveyance  of  the  estate  to  his  ancestor's  di8ponees.(y) 
Where  an  estate  was  conveyed  to  a  purchaser  by  assigning  an  un- 
executed precept,  and  the  friends  of  the  purchaser,  with  the  view 
of  protecting  the  estate  against  the  risk  of  forfeiture,  caused  the 
vendor  to  be  infeft  without  the  knowledge  of  either  of  the  parties, 
it  was  found  that  the  rights  of  third  parties  were  not  prejudiced  by 
the  arrangement;  and  the  vendor  having,  as  trustee  for  all  con- 
cerned, granted  a  conveyance  in  implement  of  an  assignation  by 
the  purchaser — ^an  infeftment  upon  the  trustee's  conveyance  was 
sustained  as  constituting  a  preference,  although  the  first  purchaser 
had  been  made  bankrupt  in  the  interval  between  the  dates  of  the 
uncompleted  assignation  and  the  infeftment.  (2) 

1770.  When  a  trustee  has  accepted  the  office,  he  must  bear  in  Every  tmtee  is 
mind  that  he  is  not  to  sleep  upon  it,  but  is  required  to  take  an  ac-  ^,^e*"  ^^^^ 
tive  part  in  the  execution  of  the  trust,  (a)     The  distinction,  if  there 

be  any,  between  acting  and  non-acting  trustees,  is  a  very  slender 
one  ;  and  trustees  who  rely  too  confidently  upon  the  customary  ex- 
emption from  liability  for  omissions,  rarely  find  in  it  an  adequate 

(r)  Lewin  on  Trusts,  6th  ed.  p.  168.  («)  Dallaiy.LeUhman,  1710,  M.  16,191 ; 

(t)  See  Forhet  v.  Campbell,  17  July  1846,      BeU*8  Com.,  6th  ed.  1,  81 ;  Pr.  §  1998,  8. 
7  D.  1068.  (x)  Mercer  v.  Scotland,  1746,  M.  9786. 

(t)  Aytotm'e   Ort,  ▼.  Aytouriy  1784,  M.  (y)  Fraser  v.  Frater,  Hume,  886. 

9782.  («)  Bealan  v.  Mackenzie,  1787,  M.  1160. 

(a)  Lewin  on  Trusts,  6th  ed.  p.  170. 
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B  LT.  prot€^'tion  against  the  conse^iuences  of  neglect  of  duty.     When  a 


non-acting  trustee  authorises  certain  acts  to  be  done  through  the 
intervention  of  the  acting  trustee,  he  is  responsible  for  the  due  exe- 
cution of  his  mandate,  as  much  as  if  he  had  b^ren  the  agent  him- 
self ;  as,  for  example,  if  he  give  autliority  to  his  co-trustee  to  real- 
ise the  trust  property,  or  deliver  a  receipt  as  a  warrant  to  uplift 
funds,  and  the  proceeds  are  afterwards  misap»[ilied.(A)     When  a 
Dotjof  MMBed  trustee  has  been  assumed  into  the  management  of  a  subsisting  trust, 
tioaTfeTretiriMr  ^^  <wight  at  ouce  to  inquire  into  the  position  and  circumstances  of 
tn^^tm.  the  estate,  and  have  the  accounts  audited  and  settled  as  at  the  date 

of  his  assumption.  Where  accounts  were  not  so  settled,  the  assumed 
trustees  were  found,  in  an  action  raised  by  the  representatives  of 
one  of  the  beneficiaries,  to  be  liable  to  give  an  account  of  the  intro- 
missions of  their  predecessors  in  so  far  as  not  audited,  as  well  as 
of  their  own  intromissions  with  that  part  of  the  estate  conveyed  to 
them  ;  and  the  Court  reserved  the  question  as  to  the  liability  of  the 
assumed  trustees  for  any  deficiency  arising  out  of  the  intromissions 
in  question,  (c) 

SECTION  u. 
OF  DISCLAIMEB. 

A  peraon  nomf-  1771.  "  A  tnist,"  says  Bell,  '^  cannot  be  constituted  in  the  per- 
Dut^nd^  **  son  of  another  without  his  consent,  to  the  effect  of  obliging  him 
accept  the  tnist  ^q  do  any  act,  however  innoxious  to  himself,  or  easy  to  be  done."(^) 
And  although  it  is  not  unusual  before  executing  a  settlement,  es- 
pecially if  it  be  a  marriage-contract,  for  the  truster  to  obtain  the 
consent  of  his  friends  to  their  nomination  as  trustees,  yet  an  ac- 
ceptance signified  before  the  trust  comes  into  operation,  is  not 
considered  to  import  a  legal  obligation  to  undertake  the  duties  of 
the  office.  There  is  always  locus  pcenitentiod  until  the  time  when 
it  becomes  necessary  to  carry  the  trust  into  effect.  If  the  law  were 
otherwise,  inexperienced  persons  might  easily  be  entrapped  into 
accepting  a  position  of  responsibility,  the  nature  of  which  could  not 
be  accurately  known  whilst  the  property  remained  in  the  custody 
of  the  truster.  The  principle  was  thus  explained  by  Lord  Redes- 
dale  in  the  Irish  case  of  Doyle  v.  Blake :  "  Though  a  person  may 
have  agreed  in  the  lifetime  of  a  testator  to  accept  the  executorship, 
he  is  still  at  liberty  to  recede,  except  in  so  far  as  his  feeUngs  may 

(b)  BUUn  T.  PaUraon,  2S  Jan.  1886, 14         (c)  SomerviUe'i  Trt,  y.  Wemesa,  8  Bee 
8h.  861 :  Seton  v.  Dawioti,  18  Deo.  1841,  4      1854, 17  D.  161. 

D.  810.  (d)  1  BeU's  Com.,  5th  ed,  p.  81 ;  Pr.  { 

1998,  8. 
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forbid  it ;  and  it  will  be  proper  for  him  to  do  so  if  he  finds  that  his  qhaftm  l^. 
charge  as  executor  is  different  from  what  he  conceiyed  it  to  be 
when  he  entered  into  the  engagement; "(e)  and,  as  regeurds  move- 
able settlements  at  least,  this  is  now  understood  to  be  the  law  of 
the  United  Kingdom.  It  must  be  remembered  that  the  duty  of  a 
marriage-contract  trustee,  as  protector  of  the  contract,  begins  as 
soon  as  the  marriage  is  contracted,  although  he  may  have  no  active 
duties  to  perform  during  the  lives  of  the  spouses. 

1772.  It  is  doubtful  whether  a  trustee  who  means  to  disclaim  is  Whether  non- 
entitled  to  accept,  in  the  first  instance,  with  the  view  of  concurring  t^enutfed'to 
in  the  assumption  of  new  trustees.  It  was  held  at  one  time  by  the  "  w^^tloo. 
Court  of  Session  that  it  was  the  duty  of  a  trust-assignee,  in  whose 

favour  sasine  had  been  taken  without  his  knowledge,  to  reconvey 
on  receiving  payment  of  all  expenses  and  being  discharged  of  all 
warrandice.  (/)  But  this  must  be  considered  as  questionable  law ; 
because  the  disponee — ^who  had  never  accepted  the  trust — ^was 
actually  not  in  a  position  to  take  infeftment ;  and  the  sasine,  having 
been  given  without  a  mandate,  was  a  nullity.  In  such  a  case  we 
see  no  good  reason  for  compelling  the  disponee  to  grant  a  deed  in 
a  character  which  he  had  never  assumed,  and  which  did  not  law- 
fully belong  to  him.  A  reduction  of  the  instrument  would  seem  to 
be  the  more  appropriate  remedy,  (gr)  In  any  view,  a  trustee  infeft 
by  mistake  could  not  be  deemed  to  have  incurred  responsibility  by 
merely  denuding  in  favour  of  the  proper  party.  As  to  the  assump- 
tion of  new  trustees  by  a  party  under  no  obligation  to  act,  the 
authorities  are  favourable  to  the  exercise  of  such  a  power  by  non- 
accepting  trustees  ;  and  after  the  decision  in  Blain  v.  Pateraon, 
to  which  we  shall  immediately  refer,  and  Lord  Brougham's  dictum 
in  Miller  v.  Black's  Tra.^  it  would  be  impossible  to  object  to  a  dis- 
claimer on  the  ground  that  the  trustee  had  concurred  in  executing 
a  deed  of  assumption. (A) 

1773.  The  rule  of  the  common  law  (prior  to  the  recent  Trustee  a  trustee  who 

aa\  1  ii-i*  -i-iiAx  A      "■*  intromitted 

Acts)  was,  that  a  trustee  who  had  intromitted  with  the  trust-estate,  cannot  discuim 
or  done  any  act  implying  acceptance,  was  understood  to  waive  his  '^*P®°*^  *  ^^* 
privilege  of  disclaiming  the  office,  and  that  he  could  not  thereafter 
(unless  empowered  to  resign)  withdraw  from  its  responsibilities, 
however  onerous  these  might  prove  to  be.(t)     But  the  rule  is  an 

(0  DoyU  ▼.  Blake,  2  Sch.  &  Lef.  289.  July  1837,  2  S.  &  M'L.  889,  per  Lord 

(/)  DaUtu  ▼.  Leithman,  M.  16,191 ;  2  Brougham. 
DL  645 ;  see  1  Com.  5th  ed.  p.  81.  (i)  Bell's  Pr.  }  1998,  4 ;  Lard  Lynedock 

(^)  See  Paul  t.  Boyd,  22  Jan.  1888, 11  t.  OuefUerlony,  15  Feb.  1827,  5  Sb.  858, 

Sh.  292.  N.  E.  882,  7  July  1880,  4  W.  &  S.  148 ; 

(A)  Blain  t.  Paierson,  28  Jan.  1886,  14  Cfumming  ▼.  Hay,  28  Feb.  1884,  12  Sh. 

Sh.  861.    See  Miller  y.  Blaek'i  Tn,,  14  508 :  Logan  ▼.  Meikl^'ohn'i  Trs,,  26  May 

1848,  5  D.  1066. 
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equitable  one,  and  is  not  to  be  enforced  oppressivelj.  And  there- 
fore, when  a  trustee  who  had  intimated  that  he  would  accept,  but 
had  differed  in  limine  with  his  co-trustees  as  to  the  management  of 
the  trust,  afterwards  declined  to  act,  his  declinature  was  sustained 
as  competent  and  timeous.(i)  And  in  a  case  previously  referred  to, 
where  one  of  several  trust-disponees  declined  to  accept,  but  after- 
wards concurred  in  the  assumption  of  a  new  trustee  in  place  of  one 
deceased,  and  the  deed  contained  the  usual  clause  of  immunity,  it 
was  held  unanimously  that  the  joining  in  this  formal  act  of  ad- 
ministration, for  the  purpose  of  enabling  the  trust  to  be  carried  on, 
did  not  infer  liability  for  intromissions  either  prior  or  subsequent 
to  the  deed  of  assumption.  (Z)  And  a  trustee  who  had  merely  con- 
curred in  executing  a  discharge — his  concurrence  being  necessary 
to  make  up  a  quorum — ^and  had  afterwards  gone  abroad,  was  held 
not  to  have  undertaken  a  general  responsibility  as  trustee,  (m)  In 
England  the  weight  of  authority  tends  to  support  the  view,  that 
the  mere  fact  of  subscribing  a  conveyance  to  the  legal  estate  in 
favour  of  the  parties  on  whom  it  would  legally  devolve,  does  not 
import  acceptance  of  the  trusteeship ;(»)  Lord  Eldon  having  held, 
in  a  leading  case,  that  where  the  intention  was  to  disclaim  the 
trust,  the  instrument  ought  to  receive  that  construction,  though  it 
was  a  conveyance  in  form.(o) 

1774  The  simplest  mode  of  declining  a  trust  is  to  abstain  from 
accepting,  and  from  acts  importing  an  acceptance.  It  has  been 
observed,  however,  that  a  trustee  who  merely  abstains  from  acting 
may  afterwards  assume  the  oflSce  ;(jp)  while  one  who  expressly  dis- 
claims the  oflSce  is  held  to  have  forfeited  his  position  as  an  original 
trustee. (g)  But  it  is  not  very  easy  to  determine  what  modes  of 
declinature  shall  preclude  a  trust-disponee  from  afterwards  taking 
part  in  the  administration.  In  Blains  case  there  was  a  written 
refusal  to  accept,  yet  the  same  person  afterwards  joined  in  a  deed 
of  assumption,  and  no  objection  was  taken  to  the  competency  of 
tliis  proceeding.  Yet,  if  the  refusal  to  accept  has  been  made  matter 
of  solemnity,  it  ought  to  be  treated  as  final ;  there  being  no  autho- 
rity for  holding  that  a  deliberately  executed  renunciation  of  a  trust 
is  revocable  by  the  trust-disponee.  When  the  trust-disposition 
conveys  the  estate  to  certain  parties,  and  to  the  acceptors^  as  trustees, 


(Jc)  Lady  Bannerman  v.  Bannerman,  1 
Dec.  1842,  6  D.  229. 

(0  Blain  v.  Paterwm,  28  Jan.  1886,  14 
Sh.  861. 

(m)  Watson  v.  Craweour,  17  Feb.  1844, 

6  D.  688. 


(n)  Lewln  on  Trasts,  5th  ed.  p.  161. 
(o)  Nieolson  v.  Wordsworth,  2  Sw.  872. 
(/))  Darling  ▼.  Watson,  11  May  1826. 1 
W.  &  S.  188;  Blain  y.  Patsrson,  supra, 
(q)  Forsyth  on  Tmsta,  p.  71. 
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and  some  of  their  number  execute  a  minute  of  disclaimer,  while  a  qhaptm  lt. 
quorum  of  the  trustees  agree  to  accept,  it  is  evident  that  the  non- 
accepting  trustees  become  disqualified,  under  the  terms  of  the  con- 
yeyance,  from  afterwards  coming  in  as  original  trustees.  For  the 
condition  as  to  acceptance  is  purified  as  soon  as  each  trustee  has 
declared  his  resolution ;  and  the  conveyance  will  immediately  take 
effect  in  favour  of  the  accepting  trustees,  to  the  exclusion  of  non- 
acceptors. 

1776.  The  case  is  equally  clear  where  the  name  of  a  trust-dis-  Tni8te«aUowing 
ponee  has  been  omitted,  with  his  sanction,  in  the  deeds  or  proceed-  a^dwUhom 
ings  necessary  for  vesting  the  estate.  And  accordingly.  Prof.  Bell  S^Sm?'*^' 
has  affirmed  (r)  that  the  refusal  by  a  trustee  to  allow  his  name  to  be 
inserted  in  infeftments,  would  be  equivalent  to  a  refusal  to  accept ; 
and  he  adds  that  the  infeftments  so  completed  would  be  prvma  facie 
evidence  of  non-acceptance.  When,  on  the  other  hand,  a  trustee  is 
aware  that  his  name  is  being  used  by  his  co-trustees  in  taking  in- 
feftment,  or  as  a  party  to  legal  proceedings,  and  he  takes  no  means 
to  interpel  them,  the  question  whether  he  has  not  accepted  resolves 
into  an  issue  of  fact.  Thus,  in  the  case  of  Logan  v.  Meiklejohn^{8) 
a  trustee  who  had  renounced  the  office  after  infonning  himself  of 
the  stato  of  the  trust  affairs,  was  held  not  to  be  entitled  to  relief  from 
liability  for  law  expenses,  inasmuch  as  he  had  neglected  to  record 
a  disclaimer.  Lord  Justice-Clerk  Hope  observed — "  I  think  it  ne- 
cessary that  the  pursuer  should  show  either  the  concurrence  of  the 
trustees  to  his  resignation,  or  that  he  had  subsequently  intcrpelled 
them  from  using  his  name.  His  dissatisfaction  with  the  manner 
in  which  the  trust  was  conducted  makes  against  him ;  for  it  made 
the  necessity  the  greater  for  him  to  come  forward,  and  interpel  them 
from  the  use  of  his  name ;  but  although  for  years  his  name  is  used, 
he  enters  no  proper  disclaimer." (0 

1776.  In  Paul  v.  Boyd  an  attempt  was  made  to  challenge  a  ciongtnictiTe 
sasine  that  had  been  executed  twenty-five  years  previously,  on  the  JS^^f  f»Jt. 
allegation  that  one  of  the  trustees  had  never  accepted.  Lord  Core- 
house,  Ordinary,  observed  that  possession  of  a  disposition  by  the 
attorney  of  a  disponee  "  creates  a,  presumptio  Juris  that  the  disponee 
accepts  of  the  disposition,  and  authorises  sasine  to  be  given  to  him 
in  terms  of  it,  and  under  its  conditions.  This  presumption  may  be 
redargued  by  evidence ;  but  no  such  attempt  is  made  here.''  And 
accordingly  the  interlocutor,  to  which  the  Court  adhered,  sustained 
the  sasine  as  valid  and  effectual,  in  the  absence  of  any  attempt  to 
prove,  extrinsic  of  the  deed,  either  that  the  trust  had  or  had  not 

(r)  1  Ben's  Com.  845,  6th  ed.  p.  82.  (0  6  D.  1078. 

(f)  Lcffon  T.  Meikhy'ohn,  26  May  1S48,  5  D.  1066. 
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been  accepted.(if)  On  the  other  hand,  in  the  case  of  MiicheU  t. 
Damd$on,  a  tnist^disponee  who  had  attended  a  meeting  of  trastees, 
and  had  written  out  a  minute  of  the  proceedings,  in  which  he  stated 
that  he  *'  declined  giving  any  opinion  or  Tote,  or  incurring  any  re- 
sponsibility," was  assoilzied  from  an  action  of  accounting  directed 
against  himself,  in  conjunction  with  the  other  trustees.  The  Lord 
Justice-Clerk,  adverting  to  a  Chancery  case,(x)  observed,  that  such 
cases  were  not  to  be  determined  upon  legal  presumptions ;  they 
were  matters  of  evidence  in  which  the  facts  were  of  the  greatest 
moment  (y)  In  the  English  case  of  Wise  v.  W{9e,(z)  it  was  ruled 
that  the  presumption  in  such  cases  was  for  acceptance ;  Lord  St 
Leonards  observing,  *'  that  where  an  estate  was  vested  in  trustees 
who  knew  of  their  appointment,  and  did  not  object  at  the  time,  they 
would  not  be  allowed  afterwards  to  say  they  did  not  assent  to  the 
conveyance,  and  it  would  require  some  strong  act  to  induce  the 
Court  to  hold  that  in  such  a  case  the  estate  was  divested.  He  spoke 
with  respect  to  the  effect  upon  third  parties ;  every  Court  and  every 
jury  would  presume  an  assent.* 

1777.  A  trust  may  be  judicially  disclaimed,  upon  cause  shown, 
by  an  accepting  trustee  against  whom  action  is  raised  to  enforce  his 
concurrence  in  the  admini8tration.(a)  And  a  /orttori^  if  a  trustee 
has  not  accepted,  he  is  entitled  to  put  in  a  defence  of  disclaimer 
when  sued  for  implement  of  the  trust  ;(b)  or  he  may  apply  to  the 
Court  for  authority  to  withdraw,  if  the  fact  of  his  non-acceptance 
is  disputed,  (c)  If  all  the  trustees  disclaim,  in  an  action  of  reduction 
of  the  trust^eed,  the  Court  wiU  not  allow  the  action  to  proceed 
until  the  beneficiaries  have  been  sisted  or  called  for  their  interest.  ((2) 
If  an  original  trustee  have  once  accepted,  it  appears,  according  to 
English  practice,  that  his  heir  is  not  entitled  to  disclaim  ;(e)  this 
rule  having  been  introduced,  it  is  said,  to  prevent  the  legal  estate 
from  falling  to  the  Crown  as  tdiima  hoeres.  This  rule  evidently  has 
no  place  in  the  law  of  Scotland. 

1778.  With  respect  to  the  legal  effect  of  disclaimer,  it  is  to  be 
observed  that  any  act  of  the  nature  of  renunciation  or  disclaimer 
which  is  sufficient  to  free  the  trustee  from  responsibility,  will  also 
suffice  to  vacate  his  personal  right  to  the  estate.     The  right  con- 

(tt)  Paul  ▼.  Boyd,  22  Jan.  1S88,  11  Sh.         (h)  Dmndton  t.  Mackeime,  9  July  1836, 
292.  13  Sb.  1082. 

(e)  Batmerman  v.  Bannemum,  1  Dec.  1842, 
6  D.  229,  per  Lord  Cuninghame,  235; 
Logan  v.  Meiklttjohn,  tupra. 

(d)  Meggti  T.  Thornton,  8  Deo.  1827,  6 
Sh.  224. 

(e)  Lewin  on  Trusts,  6tli  ed.  p.  161. 


(z)  Conyngham  v.  Conyngham,  1  Ves. 
sen.  622. 

{y)  MiteheU  y.  Damdton,  20  Dee.  1856, 
18  D.  284. 

(«)  WiuY.  Wise,  2  Jones  &  Lat.  408. 

(a)  Diek'e  Tre.  v.  Pridie,  9  June  1855, 
17  D.  885. 
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ferred  on  the  individual  trastee  is  so  far  conditional,  that  it  only  oHAPrim  tY. 
Tests  upon  acceptance.     Failing  such  acceptance,  the  right  lapses, 
and  the  entire  fee  of  the  trust-estate  vests  in  the  persons  of  the 
accepting  trustees.    Where  infeftment  is  taken  or  confirmation  ex- 
pede  in  the  names  of  the  accepting  trustees,  there  can  be  no  doubt 
that  the  inchoate  title  of  those  who  have  not  accepted  is  extin- 
guished.   The  eifect  of  disclaimer  upon  the  title  will  depend  on  the  Effect  of  dis- 
terms  of  the  trust-destination.     If  there  are  other  trustees  entitled  the  tit[e°o?Uie 
to  accept  and  to  act  by  themselves,  they  may  proceed  at  once  to  JJS?^'**^  *""" 
make  up  titles,  by  means  of  which  the  trust-estate  may  be  vested 
in  their  persons  to  the  exclusion  of  the  non-accepting  trustees.    In 
the  preceding  chapter  we  have  had  occasion  to  consider  what  terms 
are  sufficient  to  vest  the  estate  in  a  limited  number  of  accepting 
and  surviving  trustees.   We  refer  to  another  chapter  (/)  for  a  fuller 
investigation  of  the  manner  of  completing  the  title  to  a  succession 
under  a  lapsed  trust;  premising  that  our  observations  upon  the 
effect  of  a  lapse  by  death  or  resignation  are  equally  applicable  to 
the  case  of  trusts  which  are  in  abeyance  in  consequence  of  the  de- 
clinature of  the  trustees. 

1779.  A  trustee  who  has  debito  tempore  declined  the  appoint-  Non-«!oepting 
ment  may  afterwards  be  employed  as  a  factor,  commissioner,  or  ^^^.y. 
agent,  though  it  has  been  doubted  whether  he  could  claim  remune-  JJJ^"^^' 
ration  for  his  services  if  the  objection  were  taken.     The  Court  will 

not  appoint  a  trustee  who  has  declined  the  trust  to  be  judicial  fac- 
tor on  the  trust-estate,  (gf)  The  case  of  Mitchell  (h)  suggests  a  warn- 
ing to  professional  men  nominated  as  trustees,  to  abstain  from  all 
interference  with  the  administration  of  the  trust  if  they  intend  to 
renounce ;  since  anything  approaching  to  an  act  of  administration 
may  be  seized  hold  of  at  some  future  time  for  the  purpose  of  rear- 
ing up  a  case  of  constructive  acceptance,  which,  if  established  to 
the  satisfaction  of  the  Court,  would  not  only  disentitle  the  trustee 
to  professional  remuneration,  but  might  even  subject  him  to  re- 
sponsibility for  the  acts  of  his  co-trustees. 

1780.  The  question  has  been  raised,  whether  an  executor  or  trus-  whether  a  non- 
tee-nominate  may  decline  the  trust,  and  at  the  same  time  claim  a  J^mayljw^" 
legacy  in  his  favour.     Mr  Lewin  is  of  opinion,  but  with  hesitation,  J?^*^^jy  "^^^ 
that  he  may.(i)    A  somewhat  different  opinion  is  expressed  by  Mr  Opimona  of 
Eoper,  who  8ay8,(lfc) — "  Bequests  to  individuals  who  are  executors  Roper. 

are  considered  prima  facie  to  be  given  to  them  in  that  character ; 

(/)  Chapter  61.  (h)  MiteheU  ▼.  Davidton,  20  Dec.  1866, 

(^)  Pet  Permycook,  20  Dec.  1861,  14  D.  18  D.  284. 

811 ;  Pet.  M'CuUocK  11  Dec.  1861,  14  D.  (i)  Lewin  on  Trnsts,  6th  ed.  p.  162. 

311.  (k)  Roper  on  Legacies,  780. 
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oHAPTiB  Lw.  a  presumption  to  be  repelled  by  the  nature  of  the  legacies  or  other 
circumstances  arising  in  the  will."  It  is  not  easy  to  discover  any 
definite  principle  in  the  cases  bearing  on  this  point ;  though  the 
tendency  of  the  later  decisions,  both  Scotch  and  English,  is  to- 
wards the  view  expressed  by  Mr  Lewin.  In  Reid  v.  Devaynes  (Z) 
legacies  given  to  persons  by  the  description  of  "  my  very  good 
friends,"  who  in  another  part  of  the  will  were  desired  "  to  act  as 
executors,"  were  found  not  to  be  due  in  consequence  of  the  lega- 
tees declining  to  act.  In  Stackpoole  v.  HotveU  (m)  a  testator  dis- 
poned his  estate  upon  trust  to  three  individuals,  and  appointed 
them  executors.  He  made  two  codicils,  in  which  he  gave  these 
three  persons  legacies,  not  expressly  as  trustees  and  executors,  but 
by  their  names  and  descriptions.  The  legacies  in  both  cases  were 
classed  together,  and  of  equal  amount.  The  legatees  renounced 
.  probate.  Sir  W.  Grant  said,  the  question  was,  whether  it  was  not 
necessary  to  find  circumstances  to  show  that  the  legacy  was  in- 
tended for  the  executor  in  a  distinct  character,  otherwise  there  was 
a  prima  facie  presumption  that  it  was  intended  to  be  given  him  as 
executor ;  and  that  there  was  something  in  the  circumstance  of  the 
legacies  being  classified  together  and  of  equal  amount.  It  seemed  to 
him,  therefore,  that  the  testator  had  considered  the  legatees  in  the 
character  of  executors. 
Legacy  may  be  1781.  We  shall  uow  refer  to  the  cases  in  which  the  Courts  have 
i^pti^  «ecu-  given  the  legacies  to  non-accepting  executors.  In  Dix  v.  Reid(n) 
**^ven*to  him*m  *  tcstator  bequeathed  to  two  individuals  £50  each,  upon  condition 
the  special  of  their  acting  as  executors.  In  a  subsequent  part  of  the  will  he 
bequeathed  "  unto  my  cousin,  Thomas  King,  the  sum  of  £50,  whom 
I  appoint  as  joint  executor  in  trust  in  this  my  will."  King  declined 
to  act.  The  Master  in  Chancery  reported  that  the  legacy  was  due. 
Exception  having  been  taken  to  his  judgment.  Sir  John  Leach 
overruled  the  exception,  and  considered  that  the  gift  was  intended 
to  be  bestowed  rather  in  respect  of  relationship  than  of  his  oflBce. 
He,  however,  considered  the  case  very  doubtful.  In  CockereU  v. 
Barber(p)  a  testator,  after  giving  a  legacy  to  Mr  Palmer,  '*  his 
friend  and  partner,"  appointed  him  one  of  his  executors,  and  made 
other  devises  and  bequests  in  his  favour,  so  that  he  was  entitled  to 
much  greater  benefit  under  the  will  than  any  of  the  other  exe- 
cutors. By  a  codicil,  in  which  Mr  Palmer  was  described  as  one  of 
the  executors,  a  further  legacy  was  bequeathed  to  him.  Sir  John 
Leach,  V.-C,  held  that  the  legacy  was  not  given  to  him  in  the 

(l)  Ready.  Devayne9,  8  Br.  Ch.  Ca.  96.  (o)  CockereU  v.  Barber,  2  Buss.  Ch.  Ca. 

(m)  StackpooU  y.  Howell,  18  Ves.  417.        5S5. 
(n)  Dix  V.  Reed,  1  Sim.  &  St.  287. 


OFFICES  OF  TRUSTEE  AND  EXECUTOR.  209 

character  of  executor,  and  that  he  would  be  entitled  to  it  whe-  chapteb  ly. 
ther  he  accepted  or  not.  This  decision  was  confirmed  by  Lord 
Eldon.  A  similar  decision  was  given  in  a  recent  case,  under  an 
application  to  the  Lords  Justices  in  Chancery  for  their  opinion  and 
direction. (p)  The  bequest  was  in  these  terms:  "I  give  to  my 
friend,  J.  T.,  banker's  clerk,  and  one  of  the  executors  of  this  my 
will,  £50."  J.  T.  having  renounced  probate,  it  was  argued  for  the 
representatives  of  the  executry  estate,  on  the  authority  of  the  cases 
of  Stackpoole  v.  Howell  and  Reid  v.  Devaynes,  already  mentioned, 
that  the  money  was  given  to  the  legatee  in  his  character  as  exe- 
cutor, and  upon  the  implied  condition  that  he  would  discharge  the 
duties  of  the  office.  But  their  Lordships  were  of  opinion  that  the 
legacy  was  not  conditional  on  acceptance  of  the  office  of  executor, 
and  made  an  order  declaring  the  legatee  entitled  to  payment. 

1782.  The  above  are  cases  relating  to  executry  alone.     In  An-  Extension  of  the 
drew  V.  Trinity  HaU^q)  the  principle  was  extended  to  trusts  of  a  case'of  discre-*' 
discretionary  nature.     The  testator  had  devised  to  the  corporation  ^""*'^  *™^- 
of  Trinity  Hall,  Cambridge,  certain  valuable  property,  couplisd  with 

the  condition  of  founding  certain  fellowships  ;  and  by  the  same  wall 
he  give  £100  and  some  plate  to  the  College.  The  corporation  de- 
chned  to  be  a  party  to  the  institution  of  the  fellowships  on  the 
terms  proposed,  and  consequently  did  not  accept  of  the  trust  of  the 
real  property.  However  Sir  William  Grant  decided  that  they  were 
entitled  to  the  legacy  of  personalty,  holding  that  the  principle  of 
election  did  not  apply,  since  no  legatee  was  disappointed  by  their 
refusal  of  the  endowment ;  and  that  it  was  fair  to  presume  that  the 
testator's  respect  for  the  fellows,  and  his  hope  that  they  would  com- 
ply with  his  wishes,  had  induced  him  to  make  them  a  present  of 
£100  and  the  plate. 

1783.  Professor  More,  in  stating  the  import  of  the  Scotch  au-  Authoritiw  in 
thoritieB,(r)  says,  that  where  it  appears  that  the  testator  meant  to  iwid. 
give  the  legacy  without  regard  to  the  acceptance  of  the  office,  it 

will  not  lapse.  In  two  old  cases(«)  it  was  found  that  legacies  left 
to  relatives  appointed  tutors  in  a  settlement  were  not  due  when 
they  did  not  accept  the  office,  though  it  did  not  appear  that  their 
acceptance  was  made  a  condition  of  the  bequest.  A  different  judg- 
ment was  obtained  where  a  testator  made  the  following  provision 
in  his  settlement :  "  My  said  trustees  are  hereby  requested,  each  of 
them,  to  accept  of  the  sum  of  £500  stg.  as  a  mark  of  my  friendship, 

(p)  In  re  Dendy,  81  L.  J.  Ch.  184.  (r)  1  Notes  on  Stair,  87. 

{q)  Andrew  v.  Trinity  Hall,  9  Ves.  525.  («)  Serimzemtrv.  Wedderbum,  2  Feb.  1675, 

See  Vice-ChanceUor  Wood's  remarks  on  M.  6857;  Leckie  v.  Renny,  7  Dec.  1748,  M. 

this  case  in  Warren  v.  RudaU,  1  Johns.  &  6847. 
Hem.  1.  29  L.  J.  Ch.  548,  546. 
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cBAPTu  IT.  and  the  further  sum  of  £105  each  to  purchase  a  hogshead  of  claret, 
as  a  recompense  for  their  trouble  in  the  management  of  my  affairs, 
and  as  a  further  testimony  of  mv  affection  for  tliem."  One  of  the 
trustofs  did  not  accept,  and  a<Imitted  that  he  had  no  right  to  the 
leixacy  of  £1^5.  But  the  Lord  Ordinary  (Meadowbank)  found  him 
entitled  to  the  £5lK^  and  the  Court,  by  a  majority,  adhered.  The 
maj'jrity  consisted  of  Lord  President  Hope,  and  Lords  Craigie  and 
Balgray.  The  two  latter  thought  that,  unless  it  could  be  shown 
that  the  performance  oi  the  duty  of  a  trustee  was  a  condition  of  the 
bequest,  the  legacy  would  Ik?  due  whether  they  accepted  or  not. 
Lords  Hermand  and  Gillies  were  of  a  different  opinion,  and  thought 
l>oth  legacies  were  left  to  the  trustees  in  their  character  as  8uch.(0 
In  the  case  of  Davidson  v.  JIackemie{H)  a  doubt  was  expressed  by 
Lord  Gillies  as  to  the  competency  of  disclaiming  a  trust  after  the 
trustee  had  accepted  a  legacy ;  but  we  are  left  in  ignorance  of  the 
terms  of  the  trust-deed  under  which  the  election  fell  to  be  made. 
Doctrine  of  1784.  The  solution  of  this  question,  in  relation  to  the  law  of 

wprow,  whe-  Scotland,  appears  to  depend  upon  the  extent  to  which  the  doctrine 
to  wicE'osm'*    ^^  Approbate  and  Reprobate  is  applicable  to  the  appointment  of 
trustees.     If  applicable,  it  rests  on  the  assumption  that  the  legacy 
in  question  is  given  upon  condition  that  the  legatee  accepts  the 
disposition  of  the  testators  property,  and  such  conditions  are  not 
to  be  established  by  mere  inference  or  conjecture,  but  only  upon 
the  clearest  implication,  (j)     Now,  the  grant  of  a  legacy  to^a  trus- 
tee does  not  seem  necessarily  to  imply  that  the  legacy  is  given  con- 
ditionally on  his  accepting  the  trust,  unless  there  are  words  denot- 
ing that  it  is  given  in  acknowledgment  of  his  services.     Trustee- 
ship being  at  common  law  a  gratuitous  office,  the  presumption 
rather  is,  that  the  legacy  was  not  given  in  consideration  of  services 
in  that  capacity  ;  and  as  the  trust  does  not  lapse  by  the  failure  of 
the  trustees,  there  is  the  less  reason  for  maintaining  that  the  in- 
tentions of  the  testator  would  be  defeated  by  reason  of  such  failure. 
On  the  contrary,  there  may  be  very  good  reasons  why  a  beneficiary 
should  renounce  the  trusteeship ;  since,  in  the  event  of  a  conflict 
of  interest  between  himself  and  the  other  beneficiaries,  he  could 
hardly  be  expected  to  hold  an  even  balance.     To  these  considera- 
tions we  may  add,  that  next  of  kin — ^w^ho  are  executors  at  common 
law — are  not  obliged  to  confirm  as  a  condition  of  claiming  the  suc- 
cession. 

(0  Henderson  v.  Stuart,  18  Dec.  1825,  4  («)  Davidson  v.  Mackemie,  18  Sh.  1084, 

Sh.  306,  N.  E.  809.  note. 

(t)  1  Bell's  Com.  5th  ed.  p.  150. 
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CHAPTER  LVr. 

ASSUMPTION,  NEW  APPOINTMENT,  AND  RESIGNATION 

OF  TRUSTEES. 


I.   Assumption  and  Nominatum  of  New 
Trustees. 


II.  Appointment  of  Trustees  by  the  Court. 
III.  Resignation  of  Trustees. 


SECTION  I. 
ASSUMPTION  AND  NOMINATION  OF  NEW  TRUSTEES. 

1786.  By  the  provisioiis  of  the  Trustee  Act  (a)  there  is  now  im-  Awumption  of 

.J..  xijj*  -L'-L  ^'j.  XX  •    trustees  under 

ported  into  every  trust-deed  in  which  gratuitous  trustees  are  nomi-  the  provisions  of 
nated  a  power  to  the  trustee  (if  there  be  only  one),  or  to  the  ^g^^^^ '^^^ 
trustees,  or  a  quorum  of  them,  to  assume  new  trustees.     The  same  Constitution  of 

.  ,  powers  of 

power  has  been  very  generally  conferred  by  trusters  in  private  set-  assumption. 
tlements ;  and  where  a  power  is  given  in  special  terms,  the  special 
power  will  supersede  that  of  the  statutory  enactment,  which  is  only 
to  be  operative  where  the  contrary  is  not  expressed.  Care  should 
therefore  be  taken,  where  a  power  of  assumption  is  given  per  ex- 
preasum,  that  the  special  power  should  be  at  least  as  broad  as  that 
which  is  conferred  by  the  Statute.  Powers  of  assumption  are  usu- 
ally given  by  a  special  clause,  but  they  may  be  conferred  by  words 
of  destination  in  the  dispositive  clause,  as  in  a  destination  to  such 
persons  "  as  may  be  assumed  by  my  said  trustees  to  act  along  with 
them/'(*)  Powers  of  assumption  are  discretionary,  and  therefore 
the  acts  of  original  trustees  cannot  be  disputed  merely  on  account 
of  their  having  delayed  to  fill  up  vacancies  in  their  number.  It 
does  not  appear  to  be  very  material  whether  the  power  is  expressed 
in  words  directory  or  imperative.    But  the  truster  can  effectually 

(a)  24  &  26  Vict.,  cap.  84,  explained  by  (b)   M'Leish's  Trs.  v.  M'Leish,  25  May 

26  &  27  Vict.,  cap.  116.     See  the  English      1841,  8  D.  914. 
Act,  23  &  24  Vict.,  cap.  145.  I  27,  as  re- 
stricted by  I  84. 
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OHAPTBB  LVI. 


Whether  a  non- 
ftccepting  trus- 
tee maj  exercise 
a  power  of 
assumption. 


Quomxn,  whe- 
ther requisite 
for  purposes  of 
assumption. 


Powers  of 
assumption,  in 
what  manner 
exercised. 


enforce  observauce  of  a  direction  to  assume,  by  providing  that  no 
act  of  the  trustees,  other  than  that  of  assumption^  shall  be  lawful, 
unless  assented  to  by  a  specified  number  of  trustees.  This  form  of 
clause  is  recommended  as  preferable  to  a  simple  proviso,  that  a 
specified  number  of  trustees  shall  be  requisite  to  form  a  quorum  ; 
for,  supposing  their  number  to  be  reduced  by  death  or  non-accept- 
ance to  less  than  a  quorum,  the  effect  of  such  a  proviso  would  seem 
to  be,  that  no  deed  of  assumption  could  be  executed  for  want  of  a 
quorum  to  sign  it.  There  is,  however,  some  authority  of  a  contrary 
tendency,  (c) 

1786.  In  the  case  of  Blain  v.  Paterson  (d)  the  Court  refused  to 
find  a  trustee  liable  for  intromissions  who  had  merely  accepted  to 
the  eff'ect  of  concurring  in  a  deed  of  assumption,  his  acceptance 
being  necessary  to  make  a  quorum ;  and  again,  in  Miller  v.  Black's 
Trs.y  Lord  Brougham  observed  that,  "  though  the  trustees  are  only 
empowered  to  assume  on  vacancies,  that  is  quite  suflBcient  for 
continuing  the  trust,  and  would  make  it  their  duty  to  continue  it, 
even  if  they  altogether  decline  themselves."(e)  Such  a  devolution 
of  the  trust  may  perhaps  be  regarded  as  analogous  to  the  convey- 
ance of  an  estate  by  the  heir-at-law  to  his  ancestor's  disponee ; 
since  it  is  a  duty  which,  according  to  Lord  Brougham,  he  cannot 
refuse,  and  for  the  exercise  of  which  he  cannot  of  course  be  made 
responsible.  The  provisions  of  the  Trustee  Acts,  enabKng  trus- 
tees to  resign,  furnish  the  means  of  avoiding  liability  for  concurring 
in  acts  of  assumption,  or  other  formal  proceedings. 

1787.  While  the  failure  to  obtain  a  quorum  of  accepting  trus- 
tees would  raise  no  obstacle  to  the  assumption  of  others  in  their 
room,  the  failure  of  a  quorum  by  death  may  create  a  diflSculty.(y) 
It  seems  best,  therefore,  to  leave  powers  of  assumption  to  be  exer- 
cised, when  necessary,  by  a  sole  accepting  or  surviving  trustee ;  al- 
though to  other  effects  a  sole  trustee  may  very  properly  be  prohi- 
bited from  acting. 

1788.  The  assumption  of  trustees  is  effected  by  deed  of  appoint- 

(c)  If  the  power  is  directory,  the  but-     that  where  a  quorum  for  election  was  spe- 


viTors  seem  to  be  entitled  to  appoint,  al- 
though numerically  below  the  standard  of 
efficiency,  as  has  been  found  in  several 
English  charity  cases.  Thus,  in  Att.-Oen. 
V.  Floyer,  2  Vem.  748,  where  six  trustees 
were  empowered,  when  reduced  to  three, 
to  fill  up  the  vacancies,  and  all  died  but 
one,  it  was  held  competent  to  the  survivor 
to  execute  the  appointment,  which  he  was 
bound  to  have  made  at  an  earlier  period. 
To  the  same  effect  is  the  dictum  of  Chief 
Baron  Eyre  in  Dupleix  v.  Roe,  1  Anst.  86, 


cified,  the  trustees,  when  reduced  to  that 
number,  were  compellable  to  elect  See 
the  Scotch  cases,  tn/ra,  p.  265.  On  the 
construction  of  special  clauses  in  powers 
of  assumption,  see  Lewin  on  Trusts,  6tli 
ed.  pp.  459-476. 

{d)  Blain  v.  Paterson,  28  Jan.  1886,  14 
Sh.  861. 

(e)  Miller  v.  Black's  Trs.,  2  S.  &  M*L.,  p. 
889. 

(/)  But  see  infra,  if  1805,  1806. 
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ment,  which  is  effectual  though  executed  on  deathbed,  (gr)  Mere  qhaptkb  lyi. 
Domination,  however,  confers  only  a  personal  right  to  the  estate  ; 
the  title  of  assumed  trustees  must  be  completed,  like  that  of  other 
singular  successors,  by  a  proper  deed  of  conveyance.  The  usual 
mode  of  investiture  is  by  deed  of  assumption  and  conveyance,  where- 
by the  new  trustees  are  formally  nominated  and  appointed,  and 
the  trustr-estate  is  conveyed  by  the  original  trustees,  or  by  such 
number  of  them  as  are  entitled  to  act  in  the  trust,  to  and  in  favour 
of  themselves  and  the  persons  assumed,  with  the  like  destination 
and  the  same  provisions  for  a  quorum  as  are  contained  in  the  original 
trust-deed.  (A)  If  lands  are  conveyed,  the  deed  of  assumption  will  con- 
tain the  usual  clauses  of  resignation  and  registration,  and  the  title 
will  be  completed  by  recording  the  deed  or  a  notarial  instrument  upon 
it  under  the  Titles  to  Land  Acts.  The  position  of  assumed  trustees, 
as  regards  title  and  interest,  is  similar  to  that  of  additional  trustees 
nominated  by  the  truster  himgelf ;  and  therefore,  where  the  original 
trustees  have  only  a  personal  right,  the  title  of  the  new  body  will 
fall  to  be  completed  in  the  same  way  as  that  of  a  mixed  body  ot 
original  trustees,  consisting  of  disponees  and  also  of  trustees  ap- 
pointed by  simple  nomination.  In  a  case  of  this  nature,  Lord 
Cowan  observed,  "  I  have  generally  thought  it  the  safer  course  for 
the  surviving  trustees  to  execute  a  disposition  in  favour  of  the  addi- 
tional trustees,  and  for  the  whole  body,  original  and  additional,  to 
obtain  infeftment  under  the  feudal  clauses."(t)  Where  the  whole 
original  trustees  have  predeceased  the  grantor,  his  Lordship  added 
that  the  additional  trustees  would  make  up  their  title  by  constitu- 
tion and  adjudication ;  which  proceeding,  or  rather  a  declaratory 
adjudication,  (£)  would  seem  also  to  be  appropriate  to  the  case  of 
assumed  trustees,  in  whose  favour  no  valid  disposition  has  been 
executed  by  the  original  trustees.  However,  a  majority  of  the 
judges  in  Mackilligin'a  case  were  of  opinion,  that  as  regarded  trus- 
tees nominated  by  the  truster,  they,  at  all  events,  were  entitled  to 


(^)  BeU'sPffcl  1998-6;  RougheadyMun- 
Ur,  5  March  1S33,  11  Sh.  516. 

(h)  See  Martin  v.  Wight,  8  Feb.  1841,  8 
I>.485. 

(t)  MackilUgin  t.  MaekiUigin,  21  Nov. 
1855,  18  D.  96.  In  Warburton  v.  Sandyt, 
14  Sim,  622, 14  L.  J.  Ch.  481,  Sir  L.  Shad- 
weU  expressed  his  opinion  to  the  efTect 
that  an  assumed  trustee  was  not  invested 
with  the  character  of  trustee  until  he  had 
been  duly  nominated,  and  the  trust  pro- 
perty had  also  been  duly  conveyed  or  as- 


signed. But  Sir  J.  Rom  illy  has  since 
decided  that  a  transfer  of  the  fund  is  not 
necessary  to  perfect  the  appointment,  or  to 
give  the  assumed  trustee  a  title  to  sue  for 
payment  of  the  trust-fund ;  m  re  Law^  4 
Beav.  509,  11  L.  J.  Ch.  118 ;  and  it  is  the 
general  opinion  in  England  that  an  as- 
sumed trustee  may  exercise  a  power  of 
sale,  although  the  property  has  not  been 
vested  in  his  person  by  conveyance ;  Lewin 
on  Trusts,  5th  ed.  p.  460. 

(Ar)  Parker  on  Adjudications,  p.  86. 
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cHAPTKB  LTi.  take  infeftmeut  along  with  the  original  trustees  upon  the  deed  of 

settlement.  (/) 
Titles,  how  1789.  The  personal  property  of  the  trust  will  be  carried  to  the 

p^ns  of"  *  new  trustees  by  the  general  disposition  and  assignation  in  the  deed 
■OTttmcd  trus-  ^f  assumptiou.  Public  stock  and  shares  should  be  transferred,  in 
the  books  of  the  company,  into  the  names  of  the  new  body.  If  the 
original  trustees  have  also  been  confirmed  executors,  it  is  considered 
that  their  functions  as  executors  terminate  with  the  collection  of 
assets,  payments  of  debts,  etc. ;  after  which,  the  character  of  exe- 
cutor becomes  merged  in  that  of  trustee, — as  is  evident,  indeed, 
from  the  maxim,  that  an  executor,  after  payment  of  debts,  is  a 
trustee  for  all  concerned.  There  is  no  necessity,  therefore,  for  any 
new  appointment  of  executors,  nor  does  such  an  appointment  ap- 
pear to  be  competent. 
Whether  a  1790.  Where,  in  consequence  of  supervening  incapacity  or  non- 

Bumption  may  residence,  a  quorum  of  the  accepting  and  surviving  trustees  cannot 
less^than  «  ^  ^^  g^t  to  coucur  in  an  assumption,  the  question  arises,  whether  the 
tnS^^'*'**  surviving  acting  trustees  or  trustee  are  entitled  to  execute  a  deed 
of  assumption?  In  Nisbet  v.  Eraser ^{pi)  one  of  two  surviving  trus- 
tees having  gone  abroad,  the  Court  appointed  a  judicial  factor, 
holding  that  the  trustees  were  bound,  by  the  directions  of  the  deed, 
to  have  executed  an  assumption  as  soon  as  their  number  became 
reduced  to  two,  and  that  there  were  doubts  as  to  the  power  of  the 
resident  trustee  to  act  alone.  In  a  subsequent  case,  where  the 
validity  of  a  deed  of  assumption  executed  by  one  of  two  surviving 
trustees  was  questioned,  the  other  trustee  having  gone  abroad,  the 
Second  Division,  on  the  report  of  Lord  Cuninghame,  decided  that 
the  assumption  was  valid ;  and  Lord  Justice-Clerk  Hope  referred 
to  the  case  of  Nisbet  v.  Eraser  as  establishing  that  a  party  resident 
out  of  the  country  was  not  to  be  considered  as  a  trustee  to  the  effect 
of  the  trust  being  taken  to  be  full.(7i)  But  in  two  subsequent 
cases  (o)  it  was  held  that,  where  the  acting  trustees  had  been  re- 
duced to  the  number  of  two,  and  there  were  other  trustees  resident 
abroad  permanently,  a  deed  of  assumption  by  the  acting  trustees 
was  invalid.  Where  a  power  to  assume  was  conferred  in  case  of 
non-acceptance  or  failure,  "  before  the  purposes  of  the  trust  are  ful- 
filled," and  certain  of  the  trustees  had  predeceased  the  testator,  the 
accepting  trustees  were  found  entitled  to  assume  others  in  place  of 

(/)  Soe  the  opinion  of  Lord  Justice-Clerk  (n)  WcUsonv,  Crawcoury  17  Feb.  1S44,  6 
Hope,  18  D.  90.  i).  687. 

(m)  Nisbet  v.  Fraser,  81  Jan.   1886,  18  (o)  Smith  v.  Smith,  20  March  1862,  24 

Sh.  884.  D.  888  ;  Kelland  v.  Douglas,  28  Nov.  1863, 

2  Macph.  150. 


RESIGNATION  OF  TRUSTEES.  215 

those  who  had  died.(j5)    A  similar  construction  of  powers  of  as-  chapter  lvi. 
sumption  has  been  adopted  in  England,  (g) 

1791.  Powers  of  assumption  are  frequently  combined  with  a  pro-  Powers  of  resig- 
vision  for  enabling  the  trustees  to  resign.  Where  this  is  the  case,  mad?cOTXioLi 
it  may  be  incumbent  on  the  retiring  trustee  to  see  to  the  appoint-  on  ^sumption  of 

^  ^  o  r  r  new  trustees. 

ment  of  his  successor ;  as  it  might  be  held  that  the  exercise  of  the 
right  to  retire  was  conditional  on  filling  up  the  vacancy,  (r)  A 
testator  may  be  unwilling  to  confide  in  the  discretion  of  a  very 
limited  number  of  trustees ;  and  while  he  may  be  desirous  of  giving 
facilities  for  retirement  on  reasonable  grounds,  he  is  entitled  to  ex- 
pect that  means  will  be  taken,  in  conformity  with  the  powers  which 
he  confers,  to  have  the  proper  number  kept  up.  Sometimes  there 
is  a  direction  to  trustees  to  convey,  at  the  expiration  of  a  specified 
period,  to  persons  of  a  certain  class,  who  are  to  hold  the  property 
for  purposes  charitable  or  public.  Such  persons,  who  may  be  de- 
nominated trustees  of  the  second  order,  are  usually  ex  officio  trustees, 
and  are  not  considered  as  personce  delectce.  Although  the  position  Assumed  trus- 
of  an  assumed  trustee,  while  he  continues  to  hold  the  oflBce,  is  pre-  ^^^^^^^^ 
cisely  the  same  as  that  of  an  original  trustee,  yet  it  has  been  ob- 
served that  the  Court  will  more  readily  entertain  an  application  for 
the  removal  of  an  assumed  trustee  than  of  an  original  trustee,  be- 
cause they  are  not  then  interfering  with  the  appointment  of  the 
testator.  («)  On  the  other  hand,  the  Court  will  not  in  general  ap- 
point a  factor  on  a  trust-estate  where  the  deed  provides  the  means 
of  continuing  the  trust  by  the  assumption  of  new  trustees.  (^) 

1792.  By  section  11  of  the  Trusts  (Scotland)  Act  1867,(w)  it  Appointment  of 
is  enacted,  that  **  when  trustees  have  the  power  of  assuming  new  ^onarti^tees 
trustees,  such  new  trustees  may  be  assumed  by  a  deed  of  assump-  ^y  ^^^  ©^ 

.,-  assumption 

tion  executed  by  the  trustee  or  trustees  acting  under  such  trust- under  the  Trusts 
deed,  or  by  a  quorum  of  such  trustees,  if  more  than  two,  in  the  ^^' 
form  of  the  schedule  (B)  to  this  Act  annexed,  or  to  the  like  effect ; 
and  a  deed  of  assumption  so  executed,  in  addition  to  a  general  con- 
veyance of  the  trust-estate,  may  contain  a  special  conveyance  of 
heritable  property,  and  in  such  case  may,  with  the  necessary  war- 
rant of  registration  thereon,  be  recorded  in  the  Eegister  of  Sasines, 
and  when  so  recorded  shall  be  eff*ectual  as  a  conveyance  of  the  herit- 
able property  belonging  to  the  trust-estate,  so  far  as  specially  con- 
veyed, in  favour  of  the  existing  trustees  and  the  trustees  so  to  be 

(p)  Stevenson  v.  Eunnff,  12  Dec.  1849, 12         (*)  Pet.  Macpherson,  18  Dec.  1840,  3  D. 

D.  840.  816. 

(q)  Lewin  on  Tmsts,  5th  ed.  p.  465.  (0  Pet.  Dtmlop,  11  Mar.  1886,  13  Sli. 

(r)  See  the  provisioEs  on  this  point  of  681. 
W  &  31  Vict.,  cap.  97,  sect.  10  {infra,  §  (k)  30  &  31  Vict.,  cap.  97. 

1827). 
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CHAPTSB  Lvi.  assumed ;  and  such  deed  of  assumption  shall  also  be  effectual  as  an 
assignation  in  favour  of  such  existing  and  assumed  trustees  of  the 
whole  personal  property  belonging  to  the  trust-estate ;  and  in  the 
event  of  any  trustee  acting  under  any  trust-deed  being  insane,  or 
incapable  of  acting  by  reason  of  physical  or  mental  disability,  or  by 
continuous  absence  from  the  United  Kingdom  for  a  period  of  six 
calendar  months  or  upwards,  such  deed  of  assumption  may  be  exe- 
cuted by  the  remaining  trustee  or  trustees  acting  under  such  trust- 
deed  :  Provided  that  when  the  signatures  of  a  quorum  of  trustees 
cannot  be  obtained  it  shall  be  necessary  to  obtain  the  consent  of 
the  Court  to  such  deed  of  assumption  on  application  either  by  the 
acting  trustee  or  trustees,  or  by  any  one  or  more  of  the  beneficiaries 
under  the  trust-deed/'(t;)  Section  13  of  the  same  Statute  provides 
that  "  trustees  appointed  by  the  Court  shall  not  have  the  power  of 
assuming  new  trustees,  unless  such  power  is  expressly  conferred 
upon  them  by  the  Court." 
Election  of  new  1793.  In  trusts  of  lengthened  endurance,  it  is  not  unusual  to 
Hc^trn^^may  "  make  provisiou  for  continuing  the  trust  by  other  means  than  by  a 
TOrpora^on*  powcr  of  assumptiou  given  to  the  trustees  themselves.  Allusion 
!>«»^ficiary,  or  has  already  been  made  to  the  vesting  of  trust  property  in  corpora- 
tions, or  in  public  officers  and  their  successors.  Another  mode  of 
continuing  trusts  is  by  giving  a  power  of  nomination  to  the  bene- 
ficiary, or  to  some  neutral  party.  Where  property  is  destined  to 
the  use  of  a  religious  association,  or  to  augment  a  charitable  fund, 
the  nomination  of  new  trustees  may  be  intrusted  to  the  members 
or  office-bearers  of  the  association.  Where  the  destination  is  to  trus- 
tees nominatim,  whom  failing  to  any  person  to  be  nominated  by 
the  Court  of  Session,  the  Court  will  not  consider  themselves  bound 
to  appoint  a  trustee  under  the  powers  of  the  trust-deed ;  but  may, 
0X1  the  application  of  the  parties  interested,  appoint  a  judicial  fac- 
tor, with  the  usual  powers,  (x)  Provisions  for  the  election  of  trus- 
tees in  permanent  trusts  are  liberally  construed.  Thus,  where  a 
chapel  trust-deed  provided  in  general  terms  for  the  election  of  new 
trustees,  the  Court  remitted  to  the  male  members  of  the  congre- 
gation to  make  an  election,  and  afterwards  confirmed  the  appoint- 
ment, (y) 
Election  of  new        1794.  By  the  74th  section  of  the  Bankruptcy  Act  (2)  the  credi- 

trustees  in  bonk- 

ruptcj.                   (1,)  Under  section  12,  see  g  1808,  infra.  chapel  tnists  could  be  fiUed  up  either  by 

{z)  Pet.  RoberUoriy  7  Feb.  1838,  ]  1  Sh.  the  surviving  trustees  or  by  the  congrega- 

865.  tion,  if  the  prescribed  period  for  election 

(y)  Pet.  Morisorit  18  Jan.  1884,  12  Sh.  had  passed;   and  thought  that,  in  that 

807;  11  March  1884,  12  Sh.  647.    Lord  event,  the  power  of  appointment  would 

Eldon,  in  deciding  Foley  v.  Wontner,  2  Jac.  devolve  upon  tho  Court. 

&  W.  246,  doubted  whether  vacancies  in  (x)  19  &  20  Vict.,  cap.  79 ;  see  ?}  67-76. 
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tors  upon  sequestrated  estates  are  entitled  to  elect  a  new  trustee  in  qhaftm  lyi. 
the  event  of  a  vacancy  occurring  by  retirement  or  otherwise.  And 
if  a  trustee,  after  being  elected,  refuse  to  accept,  the  Court,  on  an 
application  by  petition,  will  remit  to  the  creditors  to  elect  a  suc- 
cessor, (a)  In  voluntary  trust-deeds  for  behoof  of  creditors,  it  is 
usual  to  provide  for  the  continuance  of  the  trust  by  empowering 
the  creditors  to  elect  a  new  trustee,  if  necessary.  If  it  is  intended 
to  substitute  the  newly-elected  trustee  in  the  place  of  the  original 
trustee,  the  object  will  be  attained  by  a  deed  of  devolution  executed 
by  the  latter  in  favour  of  his  successor.  An  example  of  this  sort 
of  arrangement,  and  of  the  methods  pursued  for  explicating  the 
trust,  will  be  found  in  the  report  of  the  case  of  Earl  of  Lavderdale 
V.  Earl  of  Fife.(h)  While  it  is  certainly  a  most  judicious  arrange- 
ment  in  trusts  for  creditors,  as  well  as  in  treats  to  hold  property  for 
associations,  etc.,  to  vest  the  power  of  changing  the  trustees  in  the 
constituents,  we  cannot  recommend  the  system  as  one  that  is  suit- 
able in  testamentary  or  family  trusts.  Most  gentlemen  would  be 
chary  about  undertaking  a  tnist,  if  they  knew  that  they  were  liable 
at  any  time  to  have  new  trustees  associated  with  them  at  the  plea- 
sure of  the  beneficiaries,  without  regard  to  their  own  wishes,  or  to 
the  probability  of  their  being  able  to  co-operate  with  the  new  trus- 
tees. The  method  of  assumption  by  the  trustees  themselves  is  the 
one  most  likely  to  be  agreeable  to  the  trustees,  and  to  secure  re- 
sponsibility. 

1796.  In  Lindsay  v.  Lindsayip)  aU  the  trustees  under  an  ante-  in  marriage- 
nuptial  contract  having  failed  by  death  or  resignation,  and  an  ap-  SS^JTiSy 
plication  having  been  made  to  the  Court  by  the  spouses  and  their  JJ*^^''*'^ 
children  for  an  appointment  of  new  trustees,  it  was  suggested  by 
Lord  J.-C.   Hope  that  a  sufficient  radical  right  remained  in  the 
trusters  to  entitle  them  to  make  a  nomination  of  new  trustees 
themselves.    An  action  of  declarator  was  accordingly  raised,  at  the 
instance  of  Mr  and  Mrs  Lindsay  against  their  children,  for  that 
purpose ;  and  the  case  having  been  reported  to  the  Inner-House, 
their  Lordships  found  and  declared  that  the  pursuers  had  power, 
and  w^ere  entitled,  to  make  a  nomination  and  appointment  of  new 
trustees,  with  all  the  powers,  privileges,  rights,  and  faculties  con- 
ferred upon  the  original  trustees  by  the  contract  of  marriage  libelled 

(a)  Pet.  Mitchell,  28  Jan.  1860,  22  D.  the  case  of  WiUon,  petr.,  2  July  1864,  2 

682.  Macph.  1804,  it  was  held  that  the  right  of 

{b)  Earl  of  Lauderdale  y.  Earl  of  Fife^  appointment  vaa  not  exhaasted  by  the  no- 

9  March  1880,  8  Sh.  675.  mination  under  a  power  of  appointment 

(e)  Lindeay  v.  Lindsay ,  19  June  1847,  9  of  certain  trustees  who  declined  to  accept 

D.  1297;  Scott  v.  WiUon,  1778,  M.  6686,  the  office. 
Hailes,  528 ;  Tovey  v.  Tennent,  infra.     In 
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Conttnaity  in 
the  trust  dues 
not  import  con- 
tinoitj  of  title 
in  the  trustees. 


on.  In  this  case  the  radical  right  of  the  husband  extended  no  fur- 
ther than  to  the  a^lministrative  part  of  the  tniet,  the  duties  of  the 
trustees  being  to  hold  heritable  pmperty  for  beho^^f  of  the  spouses, 
and  ultimate  I V  to  cunvev  the  fee  to  the  wife  and  her  heirs.  In  a 
later  case,  where  a  trustee  and  9ine  qua  non  under  a  marriage-con- 
tract had  declined  to  accept,  a  declarator  was  brought  to  have  it 
found  that  the  pursuers  had  i)ower,  and  were  entitled,  to  make  a 
nomination  and  appointment  of  new  trustees  under  the  contract. 
The  First  Division,  cow^a  cognita^  and  "in  respect  of  the  case  of 
LindsafjT  decerned  as  craved,  (rf)  As  it  is  now  settled  that  the 
parties  to  a  marriage-contract  have  power  to  nominate  new  trustees, 
it  can  scarcely  be  necessary  in  future  to  resort  to  the  machinery  of 
a  declarator  for  the  purpose  of  having  the  p<)wer  ascertained. 

1796.  In  whatever  form  an  assumption  of  trustees  is  made  there 
is  still  a  continuing  trust  as  regards  administration  and  the  interests 
of  the  beneficiaries.  The  new  trustees  are  bound  to  render  an  ac- 
count of  the  intromissions  of  their  predecessors  as  well  as  of  their 
own.(e)  As  reganls  their  title,  the  new  body  of  trustees  is  distinct 
from  the  old,  to  whom  they  stand  in  the  relation  of  singular  succes- 
sors. In  Martin  v.  Wight  it  was  argued  that  the  infeftment  of 
assumed  trustees  accresced  to  and  validated  precepts  granted  by 
their  predecessors — ^who  had  all  failed — in  the  character  of  supe- 
riors. But  this  doctrine,  founded  on  a  supposed  analogy  be- 
tween trusts  and  corporations,  was  repudiated  by  all  the  judges 
of  the  First  Di^-ision.  (/)  Lord  President  Hope  and  Lord  Fuller- 
ton  considered  that  if  any  one  of  the  trustees  who  had  signed  the 
precept  had  survived,  and  had  been  included  in  the  infeftment  of 
the  new  trustees,  there  would  have  been  considerable  diflSculty  in 
the  question.  Lord  Mackenzie  thought  that  there  might  be  con- 
tinuity of  title  in  trusts  established  by  Act  of  Parliament  or  Royal 
Charter,  though  not  in  private  trusts.  The  opinions  in  this  case 
exhibit  in  a  clear  light  the  distinctions  between  corporations  and 
trusts.  As  regards  the  duration  of  their  oflSce,  the  presumption  is, 
that  the  trust  is  meant  to  continue  in  the  persons  of  assumed  trus- 
tees, notwithstanding  the  failure  of  all  the  original  trustees ;  and  this 
construction  was  accordingly  given  to  a  deed  which  gave  powder  to 
the  trustees  to  assume  others  to  act  along  with  them.(gr) 


(rf)  Tovey  t.  Tennent,  11  March  1854, 
16  D.  866. 

(«)  Somerville't  Trs.  v.  Wemest,  8  Dec. 
1864, 1 7  D.  161.  No  opinion  was  expressed 
AS  to  liability  for  previous  intromissions. 


(/)  Martin  v.  Wight.  8  Feb.  1841,  8  D. 
485. 

(ff)  M'Leish'i  Tn.  v.  M*Leish,  26  May 
1841,  8  D.  914,  per  Lords  Medwyn  and 
Moncreiff. 
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SECTION  ri. 
APPOINTMENT  OF  TRUSTEES  BY  THE  COURT. 

1797.  Probably  no  matter  connected  with  the  administration  of  Whether  the 
trust-estates  is  more  involved  in  doubt  than  that  of  the  power  of  hwthepower^ 
the  Court  of  Session  to  appoint  new  trustees.     Our  opinion  is  that  new^trosteelf*t 
the  Court  of  Session  does  possess  the  power ;  though  we  believe  we  con^on  ^^• 
give  expression  to  the  prevailing  opinion  amongst  the  profession, 

in  affirming  that  the  Court  has  used  a  wise  discretion  in  declining  to 
bring  this  branch  of  this  extraordinary  jurisdiction  into  use  for  the 
purpose  of  providing  for  the  administration  of  ordinary  family  trusts ; 
seeing  that  by  the  machinery  of  a  factory  their  Lordships'  powers 
of  supervision  over  trust-estates  may  be  exerted  more  efficiently 
and  in  a  more  summary  manner.  (A) 

1798.  In  arriving  at  this  conclusion,  we  do  not  attach  much  weight  Early  c«s««, 
to  the  authority  of  some  early  cases,  decided  at  a  time  when  the  ntSiv"  *" 
distinction  between  trusts  and  factories  was  perhaps  not  very  clearly 
defined.     We  may  refer,  however,  to  the  case  of  King*8  College^ 
Aberdeeriy  where  the  Court  authorised  the  investment  of  the  fund 

in  the  name  of  the  masters  of  the  College,  the  said  masters  and 
their  heirs  conjunctly  and  severally  being  bound  to  report  their  pro- 
ceedings to  the  Court  within  six  months,  (e)  In  Macdowall  v. 
Macd(ywal,(Jc)  where  the  Court  refused  a  prayer  for  authority  to  carry 
on  a  private  trust,  on  the  ground  that  the  purposes  had  been  al- 
ready fulfilled,  it  was  observed, — and  this  dictum  is  referred  to  by 
Lord  Brougham  in  the  subsequent  case  of  Miller  v.  Black's  Trs,, — 
that  the  Court  would  interpose  where  no  person  had  any  immediate 
interest  in  the  management ;  and  estates  destined  to  charitable  uses 
were  mentioned  as  an  instance  in  point. 

1799.  The  next  reported  case  is  that  of  Marjoribanks  in  1822,  Authorities  in 
where  an  application  was  made  for  the  appointment  of  additional  ju?^tion.  * 
trustees  for  the  management  of  a  fund  bequeathed  for  the  support 
of  schools.  As  it  appeared  that,  although  some  of  the  original  trus- 
tees had  died,  there  was  still  a  plurality  of  trustees,  the  petition  was 
refused  in  hoc  statu.ij)  In  the  case  of  Moir  the  Court  declined  to 
nominate  a  trustee  on  the  decease  of  one  appointed  by  a  private 
trast-deed,  being  of  opinion  "  that  although  in  cases  where  there 

(h)  1  BeU's  Com.,  6th  ed.,  p.  81 ;  Pr.  §  (Ar)    Macdowall  v.   Macdowal,  1789,  M. 

1998, 2.  7468. 

(0  King'$    College  of  Aberdeen,    1741,  (I)  Pet.  Marjoribanks,  27  Feb.  1822,  1 

Elch.  "TruBt,"  No.  11;   "Jurisdiction;'  Sh.  866,  N.  E.  383. 
No.  21 ;  Hotpiial  of  Large  v.  Earl  of  Wemyse, 
M.  14,722 ;  Pet.  M'Pherton,  M.  6062. 
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cBAPTBB  ivi.  was  an  absolute  necessity  for  their  interference,  the  Court  would 
appoint  a  trustee,  there  did  not  exist  such  necessity  here.''(m)  And 
on  the  failure  of  the  trustees  under  a  mortification,  the  Court  ap- 
pointed the  kirk-session  of  the  parish  "  factors  to  execute  the  will," 
they  having  offered  to  act  as  trustees,  provided  an  allowance  were 
made  to  their  clerk  for  his  services  in  managing  the  fund.(«)  Still 
later,  the  Court,  on  the  authority  of  an  unreported  case,  remitted 
to  the  members  of  a  congregation  to  elect  trustees  for  holding  the 
property  of  their  chapel,  the  provisions  for  a  substitution  of  new 
trustees  under  the  trust-deed  having  become  inapplicable.  On  the 
election  being  reported  to  the  Court,  they  confirmed  it,  and  granted 
warrant  to  the  surviving  trustee  to  execute  all  necessary  deeds  for 
vesting  the  property  in  the  new  body.(o)  It  will  be  observed  that 
this  was,  in  point  of  law,  an  appointment  of  trustees  by  the  Court, 
although  the  suggestion  of  the  individuals  whose  election  was  ap- 
proved of  was  naturally  left  to  the  congregation. 

MiUery.BUusk'i  1800.  In  the  case  of  Miller  v.  Black's  Trs,  there  was  a  destina- 
tion to  trustees  for  charitable  uses ;  and  it  was  argued  that  the 
heir-at-law  was  entitled  to  defeat  the  settlement,  on  the  ground 
that  there  were  no  means  of  continuing  the  trust  beyond  the  lives 
of  the  original  trustees,  and  of  such  persons  as  they  might  assume. 
The  power  of  distribution  being  of  a  discretionary  nature,  could 
not,  it  was  said,  be  exercised  by  a  judicial  factor.  Lord  Brougham, 
in  delivering  judgment,  explained  that  the  powers  of  assumption 
might  be  extended  by  implication  to  the  new  trustees,  and  added, 
"  But  there  is  a  sufficient  power  in  the  Court  of  Session  to  provide 
for  continuing  the  trust,  in  a  case  of  this  description,  had  there 
been  no  such  clause  ;"  a  doctrine  which  his  Lordship  enforced  by 
a  careful  review  of  the  previous  cases,  (p) 

Mdviiu  V.  1801.  The  question  of  jurisdiction  was  very  fully  considered  in 

atr     raion,  ^^^  ^^^^  ^j  Melville  V.  Lody  Baird  Preston. {q)     The  truster  in  this 

case  had  executed  an  entail  of  his  heritable  estates  ;  and  by  a  re- 
lative trust-deed  he  declared  that  the  beneficial  operation  of  this 
entail  should  be  suspended  during  the  lives  of  his  three  nieces, 
during  which  period  the  property  was  to  be  administered  and  the 
rents  to  be  applied  in  fulfilment  of  the  purposes  of  the  trust.  The 
tru8t>4eed  contained  a  general  disposition  of  the  truster's  heritable 
estate,  and  gave  large  discretionary  powers  to  the  trustees,  includ- 

(wi)  Pet.  Moir  and  Others,  6  July  1826, 4  ( p)  MilUr  and  On.  v.  Black's  Trs.,  14  July 

Sh.  801,  N.  E.  808.  1887, 2  S.  &  M*L.  889,  affirming  14  Sh.  555. 

(n)  Pet  FcUeoner,  4  Dec.   1880,  9  Sh.  (q)   Melville  v.  Lady  Baird  PruUm,  8 

142.  Feb.  1888,  16  Sh.  457. 

(o)  Pet.  Morison,  18  Jan.  1884,  and  11 
March  1834,  12  Sh.  807  and  647. 
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ing  a  power  to  fit  up  the  mansion-house  for  the  heirs  of  entail,  chaftkb  lyi. 
with  furniture  and  plate  "  according  to  their  own  discretion,"  and 
also  a  direction  to  hold  a  sum  of  £10,000  at  the  pleasure  of  his 
three  nieces,  and  the  survivor  of  them,  to  be  laid  oiit  in  improve- 
ments. The  trustees  declined  to  accept ;  and  certain  of  the  bene- 
ficiaries, conceiving  that  the  entails  were  merely  burdens  on  the 
trust — as  was  afterwards  decided  by  the  Court — petitioned  for  the 
appointment  of  new  trustees.  The  Court  nominated  and  appointed 
the  parties  suggested  "  to  be  trustees  for  executing  the  different 
powers,  and  carrying  into  eflfect  the  provisions  contained  in  the 
trust-disposition  and  deed  of  settlement  and  will"  of  Sir  Robert 
Preston,  "  and  that  in  room  and  place  of  the  trustees  named  by  the 
said  Sir  Robert  Preston,  who  have  declined  to  accept,  and  with  all 
the  powers  and  faculties  conferred  upon  the  said  original  trustees 
by  the  said  trust-deed."  The  new  trustees  having  brought  a  formal 
process  of  declarator  for  having  the  heritable  property  vested  in 
their  persons,  the  action  was  oj)posed  by  Lady  Baird  Preston  on 
the  ground  that  the  Court  had  exceeded  its  powers  in  making  the 
appointment,  but  the  defence  was  unanimously  repelled.  Lord 
Gillies  said — "  If  it  were  necessary  to  decide  it,  I  am  clearly  of 
opinion  that  we  have  the  power  of  appointing  a  trustee  where  a 
necessity  exists  for  it,  and  that  it  is  very  useful  and  beneficial  that 
such  a  power  should  exist  in  this  Court."  Lord  Mackenzie  ob- 
served— "  We  have  axnple  power  to  appoint  a  trustee  wherever  a 
necessity  exists  for  making  such  an  appointment ;  and  there  was  a 
necessity  for  it  in  this  case."  Lord  Corehouse  held,  that  "  the 
Court  have  a  power  to  appoint  trustees  where  a  case  of  necessity 
emerges  ;"  and  Lord  President  Hope,  while  laying  weight,  in  com- 
mon with  the  other  judges,  on  the  previously  expressed  consent  of 
the  parties,  added — **  And  the  Court  could  have  appointed  trustees 
even  without  the  consent  of  the  parties."  In  the  House  of  Lords 
the  question  seems  to  have  been  decided  on  the  ground  that  the 
appointment  was  res  jvdicata  between  the  parties,  the  proceedings 
under  the  original  petition  not  having  been  opened  up  by  reduction 
or  appeal.  Lord  Cottenham,  C,  said  that  he  thought  it  unneces- 
sary to  consider  whether  the  Court  of  Session  had  power  to  appoint 
new  trustees,  because  in  this  case  the  pursuers  had  been  appointed 
trustees  with  the  consent  of  the  appellant,  and  the  appointment,  he 
said,  "  stands  in  full  force,  and  whilst  it  so  stands  the  title  of  the 
pursuers  under  it  cannot  be  disputed  by  the  appellant."(r) 

1802.  The  later  cases,  which  are  considered  to  have  thrown  Authority  of 
doubt  on  the  authority  of  FrestorCa  case,  appear  to  us  to  leave  the  recognised^ the 

(r)  Pre$t<m  v.  MelvilU,  8  CI.  &  Fin.  p.  IG,  2  Rob.  46.  ST^Vi^l^'"* 
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oHAPTSB  LTi.  prfiiciple  uutouclied ;  the  question  raised  in  these  cases  having  had 
relation  merely  to  the  expediency  of  appointing  trustees  under 
private  trust-settlements.  In  the  case  of  M' Asian,  the  First  Divi- 
sion, with  consent  of  the  beneficiaries,  appointed  trustees,  with  the 
whole  powers  contained  in  the  trust-disposition  ;  the  original  trus- 
tees having  all  died,  and  it  being  represented  that  the  purposes  of 
the  trust  were  such  as  to  render  it  one  of  considerable  endurance.  («) 
And,  in  a  trust  for  behoof  of  married  persons  and  their  children, 
the  Court,  on  the  death  of  the  original  trustees,  appointed  new 
trustees  under  the  disposition,  "with  the  whole  powers  thereby 
conferred  on  the  original  trustees  now  deceased,  they  always  find- 
ing caution  before  extract,  in  terms  of  the  Act  of  Sederunt  anent 
factors." (0  But  where  the  only  obstacle  to  the  termination  of  a 
family  trust  was  the  existence  of  an  annuity,  the  Court  refused  to 
appoint  trustees ;  Lord  President  Boyle  observing — "  We  are  not 
fond  of  appointing  trustees.  We  have  no  good  securities  that  the 
work  will  be  well  done ;  and  in  this  case  I  propose  that  the  party 
should  only  be  nominated  judicial  factor,  with  the  usual  powers."(tt) 
In  Lindsays  case,  which  was  a  marriage-contract  trust.  Lord  Cock- 
burn  said — "  Assuming  that  we  have  power  to  nominate  new  trus- 
tees, it  would  require  a  strong  case  to  make  us  exercise  it ;  and  a 
strong  case  cannot  be  said  to  exist  where  the  parties  can  do  it  for 
themselves.'Xx)  In  another  case,(y)  on  the  failure  of  trustees  ap- 
pointed by  a  marriage-contract,  the  First  Division  declined  to  ap- 
point new  trustees  on  the  application  of  one  of  the  spouses,  but 
nominated  a  judicial  factor. 
Jurisdiction  to  1803.  In  Fcrguson  v.  Marjorihanks  the  Court  were  asked  to 

foMhe^m^umge^  fi^d  that  "  it  is  Competent  for  our  said  Lords  to  nominate  and  ap- 
mratofchari-  poiut  such  and  so  many  persons  as  to  them  shall  appear  fit  and 
proper"  for  the  administration  of  an  endowment  of  a  grammar 
school.  The  Court  held  that  the  original  nomination  of  certain 
parties  and  their  heirs  had  not  failed,  and  the  action  was  accord- 
ingly dismissed  as  unnecessary ;  the  only  indication  of  opinion 
on  the  merits  being  an  observation  of  Lord  Ivory,  to  the  effect 
that  the  Court  of  Session  is  itself  the  trustee  when  a  trust  has 
lapsed,  and  as  such,  assumes  the  right  of  appointing  a  judicial 
factor.(2)  The  diflBiculties  attending  the  appointment  of  trustees 
were  also  alluded  to  by  Lord  Deas  in  a  petition  founded  on  an  an- 
tenuptial contract,  and  praying  for  the  appointment  of  a  judicial 

(«)  Pet.  M'Atlan  and  Others^   17  July  (z)  Lindsay  and  Spouse  y.  Lindsay,  19 

1841.  8  D.  1268.  June  1847,  9  D.  1297.     Supra,  i  1796. 

(t)  Pet.  Glasgow,  6  Dec.  1844,  7  D.  178.  (y)  Pet.JVicAo/»o«,29Jaii.  1850,120.911. 

(w)  Pet.  Bain,  80  June  1846.  8  D.  942.  (2)  Ferguson   v.    Marjorihanks,    1    April 

1858,  15  D.  645. 
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factor  to  hold  a  sum  of  £3000,  which  the  lady's  father  had  become  chaptbb  lti. 
bound  to  pay  at  the  first  term  after  his  death,  for  behoof  of  the 
spouses  in  liferent  and  the  children  in  fee.  No  trustee,  however, 
had  been  nominated  in  the  contract,  and  the  executor  could  not 
secure  the  children's  interest  except  through  the  intervention  of  a 
trust.  The  Court  declined  to  name  a  trustee,  but  appointed  a  judi- 
cial factor  with  the  usual  powers,  (a) 

1804.  The  ground  of  the  refusal  to  appoint,  in  tlie  sequel  of  Court  may  con- 
Prestons  case,  deserves  attention,  from  its  bearing  on  cases  as  to  of^Msumption. 
charitable  administration.  The  Court,  having  already  appointed 
trustees  with  all  the  powers  and  faculties  conferred  by  the  truster, 
including  the  power  of  assumption,  refused  an  application  for  the 
appointment  of  a  new  trustee  to  supply  a  vacancy,  on  the  ground, 
as  stated  by  the  Lord  President  M*Neill,(6)  that  the  surviving 
trustees  nominated  by  the  Court  might  exercise  the  power  of  as- 
sumption, and  that  no  reason  had  been  stated  for  seeking  the  inter- 
vention of  the  Court.  This  consideration  obviously  suggests  a 
reason  for  the  appointment  of  new  trustees  rather  than  a  factor  in 
trusts  of  lengthened  endurance,  e.gr.,  for  charitable  purposes.  By 
appointing  trustees,  the  trust  is  saved  the  expense  of  a  salaried 
management ;  and  the  trustees  may  at  the  same  time  be  enabled, 
under  the  powers  of  the  decree  of  constitution,  to  transmit  their 
office  to  successors,  instead  of  leaving  it,  as  a  factor  must  do,  to  be 
filled  up,  as  accident  might  direct,  by  any  one  who  cared  to  make 
the  necessary  apphcation  to  the  Court.  We  refer  to  a  subsequent  lucent  autho- 
chapter  for  a  statement  of  the  more  recent  cases  in  which  the  "  *^' 
dmit  has  appointed  trustees,  under  the  name  of  managers,  for  the 
execution  of  charitable  trusts. (c) 

1806.  The  observation  of  the  Lord  President  in  Preston  v.  Pres-  jurisdiction  of 
ion's  Trs,y  as  to  the  course  which  might  be  taken  in  the  event  of  *  ^nt  powere  to 
one  of  two  trustees  leaving  the  country, (d)  leads  us,  in  conclusion,  ^™o/^trustwT- 
to  the  consideration  of  a  class  of  cases  in  which  the  Court  has 
empowered  trustees  to  execute  the  trust  alone,  in  consequence  of 
the  death  or  non-residence  of  other  trustees.     The  Court  has  the 
power  of  appointing  an  additional  trustee  to  act  along  with  an 
original  trustee  whose  colleague  has  become  incapable  of  acting. 
This  course  seems  preferable  to  that  of  appointing  a  factor,  on  the 
principle  laid  down  in  Findlays  case,(e)  of  paying  respect  to  the 
nomination  of  the  truster ;  but  we  cannot  point  to  any  case  in  which 
the  Court  has  exercised  the  power  of  nominating  additional  trustees. 

{a)  Pet.  MelviUe,  8  Mar.  1856, 18  D.  788.  {d)  Preiton  v.  Prettan*s  Trs,,  U  D.  1056. 

(6)  Lord  Colonsay,  14  D.  1056.  («)  Pet.  Findlay  and  Ors.,  80  June  1855, 

ic)  Chapter  66,  sect.  4.  17  D.  1014. 
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CHAPTBB  Lvi.  TLc  actiial  course  of  practice  has  not  been  uniform.     In  one  case, 
"where  the  trust-settlement  was  conceived  in  favour  of  tnistees  and 
in  CUM  of  in-     the  suTvivor,  and  one  of  two  surviving  trustees  became  insane,  the 
"*"'  ^'  First  Division  granted  warrant  to  and  authorised  the  petitioner  (the 

acting  trustee)  to  bring  the  trust  to  a  conclusion,  as  sole  trustee 
capable  of  acting  therein,  and  to  act  with  the  full  powers  and 
for  the  purposes  expressed  in  the  trust-deed,  caution  being  duly 
found ;(/)  and  again,  where  one  of  three  trustees  had  died,  and 
another  was  sequestrated  and  refused  his  concurrence  to  the  execu- 
^"nkrnptcy;  tiou  of  a  trust,  the  First  Division,  agreeably  to  their  former  decision, 
authorised  the  third  trustee  to  wind  up  the  trust,  with  the  full 
powers  conferred  on  the  trustees  or  survivor,  on  condition  of  his 
finding  caution.(^)  But,  in  a  similar  case,  where  an  assumed  trus- 
tee prayed  the  Court  either  to  nominate  a  new  trustee  to  act  along 
with  her  in  place  of  an  incapable  trustee,  or  otherwise  to  authorise 
the  petitioner  to  execute  by  herself  the  purposes  of  the  trust,  the 
Second  Division  refused  the  prayer ;  and  Lord  Justice-Clerk  Hope 
observed — "  The  Court  are  here  called  upon  to  exercise  an  extra- 
ordinary power  where  it  is  quite  unnecessary.  The  appointment 
of  a  new  trustee,  I  am  aware,  is  a  thing  which  has  been  done,  but 
it  is  most  inexpedient  and  unadvisable."  A  factor  was  afterwards 
appointed  in  terms  of  an  amended  prayer  to  that  effect.  (A) 
orftbflenoeof  1806.  Where  the  difficulty  arises  from  a  trustee  having  gone 

^^/^™  *  abroad,  we  have  seen  that  the  remaining  trustee  has  been  held  en- 
titled to  act  alone  to  the  effect  of  assuming  a  colleague  in  the 
trust  ;(i)  but  in  a  later  case,  in  which  the  authority  of  the  resident 
trustee  was  doubted,  the  Court  appointed  a  judicial  factor,  (fc)  In 
the  earlier  case  of  Cotvan  v.  Craiv/ord,  it  was  ruled  that  where  the 
beneficiaries  had  an  interest  to  support  the  administration,  it  was 
not  to  be  considered  as  dissolved  even  by  the  death  of  one  trustee, 
the  absence  of  another  from  the  country — to  whom  a  curator  bonis 
{loco  absentia)  had  been  appointed — and  the  bankruptcy  of  the  third. 
The  absent  trustee  might  still  return  and  claim  the  administration, 
as  he  had  never  been  superseded  or  debarred  from  exercising  his 
Soedaitj,  where  office. (Z)  The  Court  wiU  not  readily  appoint  a  new  trustee,  or 
cretioDwy.  authorise  one  of  several  trustees  to  act  alone,  where  discretionary 
powers  are  to  be  exercised,  (m) 

(/)  Pet.  Fraser,  1  March  1887,  16  Sh.  fA)  Zaurfer  v.  Zat«rf«r'»  Tr*.,  12  Nov.  1851, 

692.  14  D.  14. 

{g)  Pet.  MiUar,  19  Jan.  1864, 16  D.  368.  (I)  Cowan  v.  Crawford,  20  Jan.  1837,  15 

(A)  Pet.  WaU,  18  June  1864,  16  D.  942.  Sh.  898. 

(I)  WaU(m  ▼.  Craweour,  17  Feb.  1844,  (m)  BeU's  Pr.  1 1998,  2;  IreiandY.  Gla$t, 

6  D.  687.    But  Bee  the  more  recent  cases  18  May  1888, 11  Sh.  626 ;  Nisbei  v.  Frtuer, 

cited  in  |  1790.  81  Jan.  1886,  13  Sh.  884. 
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1807.  The  appointment  of  trustees  by  the  Court  is  now  regu-  chaptkb  lvi. 
lated  by  the  Trusts  (Scotland)  Act  1867.  (n)  Section  12  enacts,  that  Appointment  of 
"  When  trustees  cannot  be  assumed  under  any  trust-deed,  or  when  th7(jJ^J{*^<{*p^ 
any  person  who  is  the  sole  trustee  acting  under  any  such  trust-deed  the  Tnwte  Act. 
has  become  insane,  or  incapable  of  acting  by  reason  of  physical  or 
mental  disability,  the  Court  may,  upon  the  application  of  any  party 
having  interest  in  the  trust-estate,  after  such  intimation  and  in- 
quiiy  as  may  be  thought  necessary,  appoint  a  trustee  or  trustees 
under  such  trust-deed,  with  all  the  powers  incident  to  that  office ; 
and  on  such  appointment  being  made,  in  the  case  of  any  person 
becoming  insane  or  incapable  of  acting  as  aforesaid,  such  person 
shall  cease  to  be  a  trustee  under  such  trust-deed ;  and  the  Court 
may  on  such  application  grant  a  warrant  to  complete  a  title  to  any 
heritable  property  forming  part  of  the  trust-estate  in  favour  of  the 
trustee  or  trustees  so  appointed,  which  warrant  shall  specify  and 
describe  the  heritable  property  to  which  it  is  applicable,  and  shall 
also  specify  the  moveable  or  personal  property,  or  bear  reference  to 
an  inventory  appended  to  the  petition  to  the  Court  in  which  such 
moveable  or  personal  property  is  specified ;  and  such  warrant  shall 
be  effectual  as  a  conveyance  of  such  heritable  property  in  favour  of 
the  trustee  or  trustees  so  appointed,  in  like  manner  and  to  the  same 
effect  as  a  warrant  in  favour  of  a  judicial  factor  granted  under  the 
authority  of  the  thirty-eighth  section  of  *  The  Titles  to  Land  (Scot- 
land) Act  I860,'  and  shall  also  be  effectual  as  an  assignation  of 
such  moveable  or  personal  property  in  favour  of  the  trustee  or  trus- 
tees so  appointed.''  By  section  13  it  is  declared  that  trustees  ap- 
pointed by  the  Court  shall  not  have  the  power  of  assuming  new 
trustees,  unless  such  power  is  expressly  conferred  upon  them  by 
the  Court. 

1806.  Some  special  provisions  with  reference  to  charitable  in-  Proviso  in  reu- 
stitutions  are  contained  in  section  16,  which  provides,  "  That  when,  tnuts. 
in  the  exercise  of  the  powers  pertaining  to  the  Court  of  appointing 
trustees  and  regulating  trusts,  it  shall  be  necessary  to  settle  a  scheme 
for  the  administration  of  any  charitable  or  other  permanent  endow- 
ment, the  Lord  Ordinary  shall,  after  preparing  such  scheme,  report 
to  one  of  the  Divisions  of  the  Court,  by  whom  the  same  shall  be 
finally  adjusted  and  settled ;  and  in  all  cases  where  it  shall  be  neces- 
sary to  settle  any  such  scheme,  intimation  shadl  be  made  to  Her 
Majesty's  Advocate,  who  shall  be  entitled  to  appear  and  intervene 
for  the  interests  of  the  charity  or  any  object  of  the  trust,  or  the 
public  interest." 

(n)  80  &  81  Vict.,  cap.  97»  sect.  12.    This  enactment  applies  to  the  case  of  a  lapsed 
trust ;  ZoUer,  Petr.,  11  March  1868.    See  {  1817,  ir^a. 

VOL  II.  r 
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Hpw  a  power  to       1809.  To  Complete  the  subject  of  the  devolution  of  the  office  of 
o^t^       trustee,  we  have  to  consider  the  mode  in  which  an  individual  may 
divest  himself  of  the  character  of  trustee  without  thereby  putting 
an  end  to  the  trust.   Three  different  means  have  been  distinguished 
by  which  this  object  may  be  attained :  First,  the  trustee  may  resign 
of  consent  of  all  parties  interested ;  secondly,  he  may  resign  by 
virtue  of  a  special  power  contained  in  the  instrument  creating  the 
trust;  thirdly,  he  may  obtain  a  discharge  by  an  application  to 
the  Court  on  proper  cause  shown.    To  these  sources  of  authority 
we  must  now  bAA,  fourthly,  the  authority  of  Statute.    It  will  after- 
wards be  seen  that  the  interposition  of  the  Court  of  Session,  for  the 
purpose  of  liberating  a  trustee  from  his  engagements,  is  a  remedy 
more  sparingly  granted  by  the  Court  of  Session  than  by  the  Court 
of  Chancery. 
AtoommoDkw        1810.  At  commou  law,  a  trustee,  unless  acting  under  special 
resign  his  office,  powcrs  to  that  eScct,  was  uot  allowed  to  resign  his  office,  even 
upon  reasonable  grounds.     In  the  case  of  Watson  v.  Grawcour,  in- 
deed, permanent  residence  in  a  foreign  country  was  regarded  as 
equivalent  to  resignation.     But  the  report  shows  that,  in  deciding 
the  point,  the  judges  were  desirous  of  putting  that  construction 
upon  the  trustee's  absence  which  would  be  attended  with  least 
disadvantage  to  the  estate ;  and  in  the  case  in  question,  it  was 
necessary  to  hold  him  as  having  resigned,  in  order  that  the  resident 
trustee  might  have  liberty  to  act  by  himself.     At  most,  this  case 
only  shows  that  the  Court  h«w  power  to  supersede  an  absent  trustee, 
or  to  hold  him  as  having  de  facto  resigned ;  it  does  not  warrant  the 
conclusion  that  a  trustee  might  escape  responsibility  for  the  future 
management  of  the  trust  by  merely  quitting  the  country,  without 
being  regularly  discharged  of  his  trust. 
Redgnation  1811.  (1)  As  it  would  be  Contrary  to  equity  to  allow  a  bene- 

thrcoDMiit^f    ficiary  to  complain  of  the  consequences  of  an  act  to  which  he  was 
the  beneficiary.  ^^  asscutiug  party,  it  follows,  that  whcrc  all  the  beneficiaries  are 
suijuri8,{p)  and  all  concur  in  sanctioning  the  resignation  of  a  trus- 


(o)  In  WUkinaon  v.  Pcarry,  4  Rnas.  272, 
the  tnutees  were  bound  by  the  deed,  if 
they  relinquished  the  tmst,  to  transfer  the 
property  to  the  joint  names  of  a  new  trustee 
and  the  continuing  trustee;  and  one  of  the 
trustees  having  retired  without  procuring 
the  appointment  of  a  successor,  Sir  J. 


Leach,  M.-R.,  held  him  responsible  for  the 
misuse  of  the  trust-funds ;  although  it  ap- 
peared that  the  widow  and  such  of  the 
family  as  were  major  had  assented  to  the 
arrangement.  "  Nothing  could  relieve  the 
trustee,*'  said  the  M.-R.,  "from  his  obli- 
gation, but  the  consent  of  all  parties  in- 
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tee,  he  may  retire  without  involving  either  himself  or  his  colleagues  qhaptib  lyi. 
in  any  new  responsibility.  But  in  giving  their  consent  to  the  con- 
templated resignation,  beneficiaries  will  generally  wish  to  be  assured 
that  their  interests  are  not  likely  to  suffer  by  the  arrangement. 
Unless  the  resignation  were  effectual  against  the  public  as  well  as 
against  the  beneficiaries,  it  would  be  worse  than  useless ;  because 
it  would  leave  all  the  subsequent  deeds  of  the  trustees  open  to  chal- 
lenge, as  having  been  executed  without  the  consent  of  a  legal 
quorum.  It  is,  therefore,  important  to  observe  that  the  resignation 
of  a  trustee,  with  concurrence  of  the  beneficiaries,  is  binding  on  all 
parties. 

1812.  Accordingly,  in  the  case  of  Hill  v.  Mitchell^  where  one  of  Em  ▼.  MiuMU 
three  trustees  had  resigned,  and  his  resignation  had  been  accepted 
by  his  co-trustees,  and  thereafter  a  second  trustee  resigned  and  his 
resignation  was  accepted  by  the  remaining  trustee,  who  thereupon 
assumed  two  new  trustees  in  pursuance  of  powers  conferred,  and 
the  whole  proceedings  were  subsequently  approved  and  confirmed 
by  the  testator's  family,  the  beneficiaries  under  the  trust ;  and  it 
was  objected,  on  the  part  of  a  purchaser  from  the  new  body  of 
trustees,  that  they  were  not  in  titulo  to  sell,  the  resignation  being 
conceived  to  be  uUra  vires,  because  not  specially  authorised  by  the 
trust-deed, — the  Court,  "  in  respect  of  the  special  circumstances  of 
the  present  case,  and  likewise  of  the  ratification  and  concurrence 
of  all  those  interested  in  the  trust,''  sustained  the  title,  (j?).  The 
report  of  this  case  does  not  disclose  any  "  special  circumstances," 
except  that  both  trustees  had  a  reasonable  cause  for  resigning,  the 
one  being  in  bad  health,  and  the  other  having  differed  with  his  co- 
trustees.  The  resignations  were  made  by  letter.  The  opinions  of 
the  judges  show,  that  the  concurrence  of  the  beneficiaries  and  of 
the  other  tmstees  was  the  important  circumstance  which  gave 
validity  to  the  resignation.  Lord  Mackenzie,  for  example,  says, 
"  It  is  said  that  there  must  be  an  application  to  the  Court.  No 
doubt  that  is  the  best  course.  We  sustain  all  kinds  of  declarators, 
and  a  declarator  of  that  sort  would  be  a  valid  action ;  but  I  would 
hesitate  to  say  that  it  is  absolutely  necessary.  A  resignation  made 
on  the  one  hand,  and  accepted  on  the  other,  or  a  resignation  called 
for  by  the  other  trustees,  or  by  the  beneficiaries,  and  acceptance 

terested  in  the  trust.    It  waa  not  poseible  care  of  two  tmstees  instead  of  one ;"  4 

to  obtain  such  consent  here,  because  there  Buss.  276. 

woe  infants,  who  were  not  capable  of  con-         {p)  Hill  y.  Mitchell  j*  On^f  9  Dec.  1846, 

aenting,  and  therefore  could  not  be  deprived  9  D.  289;  see  also  Freen  v.  Bvveridgef  29 

of  that  security  which  they  derived  from  Nov.  1888, 12  Sh.  141. 

haring  the  trust  property  confided  to  the 

p2 
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^APTiBLvi.  made  on  that  call,  and  the  trust  going  on  after  the  resignation,  I 
don't  see  why  that  resignation  should  not  be  sustained." (9) 

Resignation  1813.  (2)  The  next  and  most  usual  mode  of  enabling  a  trustee 

rityofthe        to  resigD,  is  bj  a  power  to  that  effect  inserted  in  the  trust-deed. 

truster.  -gy  ^j^^  Trustce  Act  1861(r)  every  private  trust-deed,  unless  where 

the  contrary  is  expressed,  is,  for  the  future,  to  be  held  to  include  a 
power  of  resignation.  Express  powers  are  usually  coupled  with 
provisions  for  enabling  the  surviving  or  continuing  trustees  to  sub- 
stitute new  trustees  in  room  of  those  who  may  die,  or  resign,  or 
become  incapable  of  acting ;  and  the  right  to  resign  is  sometimes 
made  contingent  on  the  consent  of  the  other  trustees  being  obtained. 
Where  such  a  power  is  given,  the  trustee  may  resign  even  after  an 
action  has  been  brought  against  him  ;  and  he  is  entitled  to  be  as- 
soilzied in  respect  of  his  resignation,  if  he  found  upon  it  in  his  de- 
fences. («)  In  practice,  it  is  by  no  means  uncommon  for  a  trustee 
to  retire  during  the  continuance  of  a  trust,  when  such  retirement 
is  authorised  by  the  deed  of  constitution. 

Court  may  1814.  (3)  If  a  trust^c  has  not  received  the  necessary  authority 

grant  authority    ,  -i-..  .  t   >  ii  t-.i  ^ni 

to  resign  in  irom  his  coustitueut,  and  IS  unable  to  obtain  the  consent  of  all  the 
a«»8  o  necMh  tej^gficiaries  to  his  resignation,  he  will  be  allowed  to  retire,  on  cause 
shown,  upon  appUcation  to  the  C!ourt  of  Session.  This  doctrine, 
which  was  first  distinctly  laid  down  in  the  case  of  Hill  v.  Mitchell^ 
has  been  more  recently  acted  on  by  the  First  Division  in  the  case 
of  Gordon^  Petr.,(0  and  by  the  Second  Division  in  Dick's  Trs.  v. 
Pridie,{u)  In  the  latter  case  the  Court  pronounced  an  interlocu- 
tor finding  "  that,  in  the  circumstances  stated  in  the  said  report, 
as  to  the  state  of  health  of  the  defender,  Peter  Hampden  Pridie, 
he  is  entitled  to  be  relieved  from  the  office  of  trustee  under  the 
trust-deed  and  settlement  of  the  late  Mrs  Jean  Dick,  and  therefore 
discharge  and  exoner  him  of  the  said  office,"  etc.  In  GordofCa  case 
the  application  was  by  petition,  stating  that  the  applicant,  who 
was  an  assumed  trustee^  had  gone  to  reside  in  England,  and  was 
desirous  of  resigning  his  office  ;  and  praying  for  authority  to  that 
effect  and  for  exoneration.  Intimation  having  been  made  to  the 
trustees f(x)  the  Court,  "  in  respect  no  answers  to  the  petition  had 
been  lodged,  allowed  the  petitioner  to  resign." 

(q)  9  D.  244.    Where  a  trustee  has  be-  (#)  Gilnuntr  y.  OUmour't  Trt..  7  Feb. 

come  a  party  to  a  litigation,  he  cannot  1852,  14  D.  454. 

withdraw  without  the  consent  of  the  op-  {t)  Pet.  Gordon,  2  June  1854, 16  D.  884. 

posite  party,  although  the  beneficiary  is  (u)  Diek*3  Trt.  y.  Pridie,  9  June  1865, 

willing  to  be  substituted  in   his  place;  17  D.  885. 

StephenaofCa  Trt,  v.  Marq,  of  Ttoteddale,  11  (z)  Intimation  to  the  beneficiaries  was 

March  1828,  2  Sh.  287,  N.  E.  252.  afterwards  directed. 

(r)  24  and  25  Vict,  cap.  84,  {  1 ;  see  26 
and  27  Vict.,  cap.  115. 
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1816.  As  regards  the  circumstances  and  grounds  which  entitle  qhaptek  lti. 
a  trustee  to  be  judicially  discharged  of  his  office,  it  is  understood  j^  ^^^  ^j, 


circuni' 


that  the  practice  in  England  is  more  favourable  towards  trustees  '^*^.*"^ 
than  that  which  the  theory  of  our  law  is  supposed  to  sanction.  The  gnnted. 
doctrine  of  the  law  of  England  was  thus  explained  by  Lord  Bomilly, 
M.-R. : — "  It  is  quite  clear  that  any  circimistances  arising  in  the 
administration  of  the  trust  which  have  altered  the  nature  of  his 
duties,  justify  a  trustee  in  leaving  it,  and  entitle  him  to  receive  his 
costs  ;  but  the  circumstances  must  be  such  as  arise  out  of  the  ad- 
ministration of  the  trust,  and  not  those  relating  to  himself  indivi- 
dually."(y)  Now,  it  is  extremely  doubtful  whether  an  unexpected 
alteration  in  the  nature  of  the  duties  undertaken  by  a  trustee  in 
Scotland  would  be  held  to  entitle  the  Court  to  relieve  him  of  the 
onus.  On  the  other  hand,  the  cases  of  Dick  v.  Pridie  and  Gordon, 
jujst  cited,  rather  tend  to  show  that  changes  in  the  position  of  the 
trustee  himself,  such  as  ill-health  or  non-residence,  unfitting  him 
for  the  performance  of  the  trust,  would  entitle  him  to  obtain  his 
discharge ;  and,  contrary  to  the  English  rule,  he  would  seem  to  be 
entitled  to  have  it  at  the  expense  of  the  trust-estate. 

1816.  (4)  A  trustee  may  now  resign  under  the  powers  conferred  Resignation 
by  24  4  25  Vict.,  cap.  84,  which,  as  interpreted  by  decisions(2)  and  by  towms  of  the 
the  explanatory  Act  of  26  &  27  Vict.,  cap.  116,  applies  to  all  trusts  *""***  ^^* 
in  operation  after  the  passing  of  the  Act,  although  constituted  by 
deeds  of  trust  executed  and  coming  into  operation  prior  to  its  date,  (a) 

1817.   By  Section  10  of  the  Trusts  Act  1867,(6)  "  Any  trustee  Form  of  rcsig- 
entitled  to  resign  his  ofiice  may  do  so  by  minute  of  the  trust  entered  r^^i^der*^"* 
in  the  sederunt  book  of  the  trust,  and  signed  in  such  sederunt  book  J^*"  ^^ 
by  such  trustee  and  by  the  other  trustee  or  trustees  acting  at  the 
time,  or  he  may  do  so  by  signing  a  minute  of  resignation  in  the 
form  of  the  schedule  (A)  to  this  Act  annexed,  or  to  the  like  effect, 
and  may  register  the  same  in  the  books  of  Council  and  Session,  and 
in  such  case  he  shall  be  bound  to  intimate  the  same  to  his  co-trustee 


ijf)  Fonhaw  v.  Higgimony  20  Beav.  486. 
In  Courtenay  v.  Courtenay,  8  J.  &  Lat.  538, 
the  Lord  Chancellor  of  Ireland  (Sir  £. 
Sndgeii)  observed :  A  trustee  applying  for 
anthority  to  resign  was  not  bound  to  show 
that  another  person  was  ready  to  accept 
the  office;  bnt  that,  if  no  one  conld  be 
fotind  to  accept  the  trust,  the  Court  might 
be  obliged  to  retain  the  old  trustee,  but 
would  take  care  to  protect  him. 

(z)  Beid,  Pet.,  20  March  1868, 1  Macph. 

774. 

{n)  On  the  question  whether  the  resig- 


nation of  a  trustee  may  be  withdrawn 
while  res  sunt  integra^  see  BUUrU  Trt,  v. 
Blair,  12  Dec.  1868,  2  Macph.  284. 

(b)  80  &  81  Vict.,  cap.  97.  By  section 
2,  trustees  are  generally  empowered  to  dis- 
charge any  of  their  number  who  haye  re- 
signed, and  the  representatives  of  trustees 
who  have  died;  and  by  section  9,  provi- 
sion is  made  for  the  judicial  exoneration 
in  a  summary  form  of  trustees  or  the  re- 
presentatives of  trustees  who  have  died  or 
resigned,  and  who  are  unable  to  obtain  an 
extrajudicial  discharge. 
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oHAPTiB  LVf.  or  trufitees,  and  the  resignation  shall  be  held  to  take  effect  from 
and  after  the  expiry  of  one  calendar  month  after  the  date  of  such 
intimation,  or  the  last  date  thereof  if  more  than  one,  if  the  trustee 
or  trustees  to  whom  such  intimation  was  given  is  within  Scotland^ 
or  otherwise  within  three  months  from  and  after  that  date ;  and  in 
case,  after  inquiry,  the  residence  of  any  trustee  to  whom  intimation 
should  be  given  under  this  provision  cannot  be  found,  such  intima- 
tion shall  be  given  edictally  in  usual  form,  and  the  resignation  in 
that  case  shall  be  held  to  take  effect  from  and  after  the  expiry  of 
six  months :  and  if  any  trustee  entitled  to  resign  his  office  is  at  the 
time  sole  trustee,  he  shall  not  be  entitled  to  resign  until,  with  the 
consent  of  the  beneficiaries  under  the  trust,  of  full  age  and  capable 
of  acting  at  the  time,  he  shall  have  assumed  new  trustees,  who 
shall  have  declared  their  acceptance  of  office ;  or  he  may  apply  to 
the  Courts  stating  his  wish  to  resign  and  praying  for  the  appoint- 
ment of  new  trustees  or  of  a  judicial  factor  to  administer  the  trust ; 
and  the  Court,  after  intimation  to  the  beneficiaries  under  the  trust, 
or  such  of  them  as  the  Court  may  direct,  shall  thereafter  either  ap- 
point a  judicial  factor,  or,  on  the  application  of  the  beneficiaries  or 
any  of  them,  may  appoint  trustees  in  the  same  manner  as  is  pro- 
vided under  the  twelfth  section  of  this  Act ;  and  after  such  appoint- 
ment either  of  judicial  factor  or  of  trustees,  the  petitioning  trustee 
will  be  entitled  to  resign  ;  and  any  retiring  trustee  or  trustees  who 
may  have  already  retired  shall  be  bound,  when  required,  and  at 
the  expense  of  the  trust,  to  execute  all  deeds  necessary  for  divest- 
ing them  of  trust  property,  conveying  the  same  to  the  trustees  or 
trustee  or  judicial  factor  acting  in  the  execution  of  the  trust." 
Resignation  of  1818.  By  Sectiou  18  of  the  same  Statute  it  is  enacted,  that ''  in 

aiawexwator.  all  cases  where  a  trust-deed  appoints  the  trustees  to  be  also  execu- 
tors, the  resignation  of  any  such  trustee  shall  infer,  unless  where 
otherwise  expressly  declared,  his  resignation  also  as  an  executor 
under  such  trust-deed."  But  by  Section  1  an  exception  is  admitted 
in  the  case  of  a  trustee  receiving  a  remunerative  legacy,  it  being 
thereby  provided  "  that  no  trustee  to  whom  any  legacy  or  bequest 
or  annuity  is  expressly  given  on  condition  of  the  recipient  thereof 
accepting  the  office  of  trustee  under  the  trust,  shall  be  entitled  to 
resign  the  office  of  trustee  by  virtue  of  this  or  of  the  said  recited 
Acts,  unless  otherwise  expressly  declared  in  the  trust-deed." 


COMPLETION  OP  THJS  TRUSTEE'S  TITLE  TO  TflE  ESTATE.  231 


OHAPTIB  LTII. 


CHAPTER  LVII. 

COMPLETION  OF  THE  TRUSTEE'S  TITLE  TO 

THE  ESTATE, 


1819.  In  order  that  a  trust-conveyance  of  heritable  property  Completion  of 
may  be  rendered  effectual,  the  estate  must  be  vested  either  in  the  nnderthe  Titles 
whole  body  of  the  trustees,  or  in  some  of  their  number,  to  be  held  ^  ^^^^  ^^' 
subject  to  the  acts  and  directions  of  the  others,  (a)  As  regards 
trusts  of  heritable  estate,  the  title  of  the  trustee  may  be  said  to  be 
complete  when  he  has  taken  infeftment  by  registration  of  the  trust- 
conveyance  or  other  document  of  title.  If  the  lands  have  been 
specially  conveyed,  nothing  more  is  requisite  than  the  registration 
of  the  trust-deed,  or  of  such  parts  of  it,  including  the  description  of 
the  lands,  as  may  be  specified  in  a  clause  of  direction  under  the 
provisions  of  the  Titles  to  Land  Acts  1858  and  1860.(6)  If  the 
deed  contain  no  clause  of  direction,  and  it  is  desired  to  prevent  the 
trust  purposes  entering  the  record,  a  notarial  instrument  may  be 
executed  and  registered  in  terms  of  the  immediately  preceding 
sections.  In  completing  a  title  to  lands  acquired  under  a  general 
trust-conveyance,  recourse  is  had  either  to  the  old  form  of  adjudi- 
cation in  implement,(c)  or — ^whether  the  truster  held  under  a  feu- 
dal (cQ  or  a  personal  title(e) — ^to  a  notarial  instrument  under  sections 
12  and  14  of  the  Titles  to  Land  Act  1868,  setting  forth  the  con* 
veyances  to  the  different  subjects,  and  the  series  of  titles,  including 
the  general  disposition,  by  which  the  trustee  acquired  right  to  the 
property.  Security  titles  will  be  completed  either  under  the  Acts 
of  1858  and  1860,  or  under  the  corresponding  provisions  of  the 
Acts  8  and  9  Vict.,  cap.  31,(/)  and  10  and  11  Vict.,  cap.  50.(gr) 

(a)  BeU's  Pr.  i  1994 ;  1  Com.,  5th  ed.,  (d)  See  i  12,  Act  of  1858,  as  to  notarial 

p.  34.  instruments  upon  general  conveyances  of 

{b)  21  &  22  Vict.,  cap.  76,  J  8 ;  28  &  24  lands  in  which  the  granter  was  infeft,  and 

Vict.,  cap.  148,  §5.  §  8,  Act  of  1860, 

{e)  The  conclusions  for  constitution  and  (e)  21  k  22  Vict.,  cap.  76,  i  14 ;  28  ^ 

adjudication  may  be  combined  in  one  sum-  24  Vict.,  cap.  148,  {  10. 

mons,  whether  the  heir  renounce  or  not.  (/)  See  §§  4,  5,  and  6, 

See  21  &  22  Vict.,  c.  76.  J  27 ;  23  &  24  (g)  See  i  10, 
Vict.,  c.  143,  t  16. 
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Effect  of  the 
completion  of 
the  trustee's 
title. 


Completion  of 
title  where  the 
tnutee's  title  is 
ex  facie  abso- 
Inte 


1820.  If  the  trust  is  an  express  condition  of  the  conveyance, 
the  property  is  secure  against  the  diligence  of  the  trustee's  credi- 
tors, whether  the  conveyance  is  recorded  or  not.  (A)  But  where  the 
declaration  of  trust  is  embodied  in  a  separate  unrecorded  back-bond, 
such  declaration  is  an  effectual  qualification  of  the  trustee's  title, 
only  so  long  as  the  title  continues  personal.  If,  therefore,  it  is  in- 
tended that  the  trustee's  right  should  be  made  real  by  recording 
the  conveyance  in  his  favour,  the  declaration  or  back-bond  should 
also  be  recorded  in  the  Register  of  *  Sasines  and  Reversions ;'  other- 
wise the  beneficiary  will  have  no  security  over  the  estate,  (t) 

1821.  Where  property  is  vested  by  ex  facie  absolute  disposition 
in  a  trustee  for  behoof  of  the  truster's  creditors,  it  is  a  question  of 
expediency  whether  the  trustee  should  be  required  to  complete  a 
title  in  his  person.  In  the  prospect  of  the  estate  turning  out  in- 
solvent, it  would  be  desirable  that  the  trustee  should  take  infeft- 
ment  for  the  purpose  of  preventing  the  acquisition  of  preferences 
by  adjudgers.  But  in  the  case  of  a  private  trust  for  sale  by  a  sol- 
vent proprietor,  the  completion  of  a  title  by  infeftment  is  to  be 
avoided,  especially  if  the  trust  is  likely  to  be  continued  for  some 
time.  Infeftment  on  an  ex  facie  absolute  disposition  puts  the  pro- 
perty within  the  power  of  the  trustee's  personal  creditors ;  and  this 
risk,  which  attaches  of  necessity  to  all  recorded  ex  fade  absolute 
conveyances,  is  obviated  by  leaving  the  trustee's  title  to  the  lands 
personal  upon  the  trust-disposition.  The  preferable  course  is,  that 
the  disposition  should  be  declared  to  be  in  trust  for  purposes  which 
may  be  specified  in  a  separate  writing.  In  this  way  only  are  the 
creditors  of  the  trustee  excluded  under  all  circumstances,  (i)     The 

(A)  See  also  the  provisions  of  80  &  81      estate  for  the  trustee's  debts.    The  estate 


Vict.,  cap.  97,  {  11,  as  to  the  completion  of 
titles  by  assumed  trustees  by  deed  of  aa- 
sumption  in  the  form  scheduled,  and  of 
{  12,  as  to  the  completion  of  titles  by  trus- 
tees appointed  by  the  Court. 

(i)  Stat.  1617,  cap.  16;  KHUi  y.  Max^ 
weU,  1796,  Bell's  Fol.  Ca.  284. 

(k)  "Where,"  says  Bell,  "the  convey- 
ance of  the  estate  is  expressly  a  diapontion 
in  trusty  for  certain  uses  and  purposes,  and 
the  precept  and  procuratory  are  so  con- 
ceived, the  completion  of  the  title  in  the 
person  of  the  trustee  by  sasine,  recorded 
with  its  condition,  while  it  vests  the  fee  in 
him,  leaves  to  the  person  for  whose  behoof 
it  is  intended  an  effectual  and  secure  es- 
tate, or  jtu  erediti  as  a  real  burden  on  the 
trust-estate.  The  consequences  of  this 
are  important:  1.  The  creditors  of  the 
trustee  have  no  right  to  attach  the  trust- 


in  him  is,  in  its  nature  and  origin,  a  limit- 
ed and  qualified  estate ;  it  is,  in  regard  to 
his  own  creditors,  a  mere  formal  right, — 
a  deposit  for  the  benefit  of  others ;  and  the 
estate  in  all  its  forms,  and  even  the  i»o- 
ceeds  of  it,  if  sold,  while  they  can  be  iden- 
tified (as  bills  or  bonds  of  the  purchaser, 
lands  exchanged  or  excambed  for  the  ori- 
ginal trust-estate,  etc.),  belong  exclnsively 
to  those  having  right  under  the  trust,  and 
can  neither  be  attached  nor  divided  by  the 
trustee's  creditors.  2.  The  maxim  of  law, 
that  a  fee  cannot  be  m  pendente^  is  satis- 
fied by  the  vesting  of  the  estate  in  the 
trustee ;  so  that  for  persons  yet  unborn,  or 
otherwise  incapable  of  hoMing  the  fee,  an 
effectual  contingent  right  may  be  consti- 
tuted in  the  meanwhile,  which  in  due  time 
may  be  completely  available  ;'*  1  Com., 
6th  ed.,  p.  84 ;  and  see  Pr.  f  1994. 
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completion  of  titles  by  trustees  upon  sequestrated  estates,  and  liqui-  qhapteb  lyh. 
dators  of  joint-stock  companies,  is  regulated  by  the  22d  and  15th  Trustees  in 
sections  of  the  Acts  of  1858  and  1860  respectively,  and,  in  the  case  y^^JJJonu  ^' 
of  judicial  factors,  etc.,  by  the  38th  section  of  the  Act  of  1860. 

1822.  Sy  the  13  k  14  Vict.,  cap.  13,  as  extended  by  23  and  24  Completion  of 
Vict.,  cap.  143,  sect.  32,(Z)  provision  is  made  for  vesting  heritable  JJrty  of^ros- 
estate  in  trustees  for  the  maintenance,  support,  or  endowment  of  J|^^^J^'^** 
ministers  of  religion,  missionaries,  or  schoolmasters,  or  for  the 
maintenance  of  the  fabric  of  churches,  chapels,  meeting-houses,  or 

other  places  of  worship,  or  of  manses  or  dwelling-houses,  or  offices, 
for  ministers  of  the  Gospel,  or  of  school-houses  or  schoolmasters' 
houses,  or  other  like  buildings,  in  such  a  form  as  to  confer  upon  the 
trustees  the  right  of  perpetual  succession,  and  to  obviate  the  neces* 
sity  of  renewing  the  investiture  when  the  trust  devolves  upon  suc- 
cessors. These  provisions  are  applicable  to  feu-duties,  heritable 
securities  and  other  heritable  property,  as  well  as  to  lands  and 
houses,  (m)  §§  1  and  3  of  the  Act  of  13  k  14  Victoria  provide  for 
the  vesting  of  the  estate  in  the  trust-disponees  and  their  successors ; 
and  by  §  2  it  is  enacted  that,  unless  a  special  agreement  shall  have 
been  made  with  the  superior  for  a  periodical  payment  in  lieu  of  com- 
position, it  shall  be  lawful  for  the  superior,  at  the  death  of  the  ex- 
isting vassal,  and  at  the  expiration  of  every  period  of  twenty-five 
years  thereafter  during  the  continuance  of  the  trust,  to  demand 
from  the  disponees  a  sum  corresponding  to  the  casualty  or  compo- 
sition, which  would  have  been  payable  upon  the  entry  of  a  singular 
successor. 

1823.  Trust-disponees  are  liable  in  payment  of  composition  as  Entry  and 
singular  successors  if  they  enter ;  although  the  trust  is  for  the  ^*°p<»»*"°*»- 
benefit  of  the  heir.(n)    But  if  the  heir  is  willing  to  enter  for  the 
purpose  of  saving  the  trustees  a  year's  rent,  the  superior  must  re- 
ceive him.(o)     This  rule  holds  of  course  a  fortiori,  if  the  superior 

has  called  the  heir  as  a  co-defender  with  the  trustees  in  a  declarator 

of  non-entry,(p)  which,  it  would  seem,  the  superior  is  bound  to  do 

if  required  by  the  trustees,  (g^)     Where  property  is  vested  in  a  cor-  Completion  of 

poration  for  charitable  purposes,  the  title  may  be  taken  in  name  of  «tate  ve7tld"S 

the  corporation,  subject  to  such  periodical  payment  in  name  of  *  ^'Po»t»«n. 

composition  as  may  be  agreed  upon ;  or,  if  the  parties  do  not  agree, 

{T)  Provisions  of  a  similar  nature  have  (o)  Piggott  y.  Colvill,  9  Dec.  1829, 8  Sh. 

been  introdnced  into  the  Friendly  Societies  218. 

Consolidation  Act,  18  &  19  Vict.,  cap.  68,  {p)  HiU  ▼.  Mackay,  6  Feb.  1824,  2  Sh. 

JJ  11  and  17.  681,  N.E.  574. 

(«)  28  &  24  Vict.,  cap.  148,  §  82.  {q)  Mags,  of  Hamilton  v.  UaH'M  Trs,,  2 

(fi)  Grindlay  v.  Hill,  18  Jan.  1810,  F.C.  Feb.  1864,  16  D.  487. 
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oHArwB  LTii.  the  title  may  be  taken  in  name  of  a  trustee  or  trustees  for  behoof 
of  the  corporation ;  in  which  case  the  renewal  of  the  investiture 
will  take  place  in  accordance  with  the  ordinary  rules  of  feudal 
law.(r) 
Sinnkritkt  1824.  We  procced  to  inquire  how  far  the  ordinary  modes  of 

^i^JJ^  ^  completing  a  title  are  susceptible  of  adaptation  to  singularities  in 
the  title  of  trustees,  connected  with  the  form  of  their  appointment. 
In  all  such  cases  the  object  of  the  Court  is  of  course  to  give  effect 
to  the  appointment,  notwithstanding  the  omission  of  words  of  ex- 
press conyeyance  in  the  deed  of  settlement ;  and  to  avoid  the  ex- 
pense of  adjudication,  the  rule  has  been  laid  down,  that  a  supple- 
mentary appointment  shall  receive  effect  in  the  same  manner  as  if 
the  names  of  the  trustees  had  been  inserted  in  the  original  convey- 
ance. The  rule,  however,  is  understood  in  practice  to  be  restricted 
to  the  case  of  settlements  executed  intuitu  mortis,  as  there  is  nothing 
in  the  authorities  to  warrant  its  extension  to  trusts  which  are  in- 
case of  tnuteet  tended  to  take  effect  during  the  lifetime  of  the  truster.  In  the  note 
Mtlwrit/from  *o  ^^  iutcrlocutor  in  the  case  of  Ma€killigin,(8)  quoted  below.  Lord 
•deed of  nomin-  Curriehill  observcs,  that  the  execution  of  an  instrument  containing 
a  formal  dispositive  clause,  while  it  does  not  impair  the  truster's 
rights  of  ownership,  "  in  effect  enables  him  thereafter  to  test  upon 
his  heritable  property  in  any  way  he  may  think  proper,  by  giving 
directions  to  his  trustees  (if  the  settlement  be  a  trust),  or  by  mak- 
ing such  additions  to,  or  alterations  or  revocations  of,  his  donations 
as  he  may  think  proper,  at  any  future  period  during  his  lifetime.''(^) 
If  the  trust-estate  consist  of  moveable  property,  a  mere  nomination 
as  executor  and  universal  intromitter  with  the  estate  will  vest  the 
right  to  the  property  in  the  trustee,  so  as  to  entitle  him  to  obtain 
confirmation,  which  in  this  case  serves  to  supply  the  want  of  a  con- 
veyance in  his  favour.  And,  on  the  same  principle,  the  appoint- 
ment of  a  party  as  trustee  for  the  distribution  of  heritable  property 
previously  disponed,  will  receive  effect  as  a  conveyance ;  the  law 
supplying  a  fee  in  the  person  nominated  as  trustee,  wherever  a 
beneficial  interest  has  been  created  by  trust-disposition. 
Madniiiginr.  1826.  Until  the  dccisiou  in  MackiUigin'a  ca8e,(tf)  it  had  been 

*^*"'  thought,  in  practice,  than  an  adjudication  was  necessary,  or  a  con- 
veyance from  the  trustees  first  appointed ;  and  it  had  even  been 
maintained  that  the  nomination  of  new  trustees  was  an  absolute 

(r)  See  HiU  v.  Merchant  Ch.  of  Edin.,  («)  MachUligin  f  Ort,  v.  MaekilUffin,  23 

17  Jan.  1816,  F.C. ;  Univertity  of  GUugow  Nov.  1856,  18  D.  83. 

V.  HamiUm,  1713,  M.  9296,  and  16,075,  {t)  18  D.  87. 

as  reversed  on  appeal,  overruling  Church,  (u)  See  the  arguments  in  MackiUigifi» 

etc.  of  Aberdeen  v.  King'e  College^  1712,  M.  case,  tupra, 
15.084. 
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nullity  as  regards  the  right  to  heritage,  unless  accompanied  by  ohaptbb  lth. 
words  importing  a  conveyance  in  their  favour.  This  last  proposi- 
tion, however,  was  evidently  untenable;  for  it  had  been  already 
ruled,  by  a  unanimous  judgment  in  Robertson  v.  Ogtlvie's  Tr8.,(x) 
that  a  trustee  was  validly  constituted  although  not  named  in  the 
dispositive  clause  of  the  settlement;  a  decision  which  has  been 
confirmed  in  two  later  cases.  (^)  In  Mackilligin's  case,  the  terms 
of  the  destination  to  trustees  were  altered  by  two  codicils,  of  which 
the  first  revoked  the  appointment  of  three  of  the  original  trustees, 
and  appointed  a  new  trustee  to  act  along  with  those  remaining. 
The  second  codicil  not  only  renewed  the  destination  tinder  the 
former  codicil,  but  revoked  all  prior  nominations,  so  that  none 
of  the  trustees  could  claim  to  take  the  estate  in  virtue  of  the  ori- 
ginal  disposition.  In  these  circumstances,  it  was  held  by  Lord 
Justice-Clerk  Hope  and  Lord  Wood,  that  although  the  nomination 
of  trustees  in  the  original  deed  had  fallen  by  the  effect  of  the  re- 
vocation, yet  the  dispositive  clause  operated  as  an  effectual  convey- 
ance to  all  parties  who  might  be  afterwards  nominated  to  the  office ; 
the  names  of  the  trustees  subsequently  appointed  being  held  to  be 
imported  into  the  original  deed,  upon  which  they  were  accordingly 
entitled  to  take  infeftment  directly.  The  Lord  Justice-Clerk  ob- 
served that  a  conveyance,  although  blank  in  the  names  of  the  trus- 
tees, might  be  sustained  if  the  names  were  afterwards  supplied  by 
a  codicil.  Lord  Cowan,  on  the  other  hand,  held  that  any  such  ap- 
pointment could  only  receive  effect  as  an  obligation  to  convey, 
transmitting  against  the  heir  of  the  truster.  The  more  correct 
view  appears  to  be,  that  the  codicil  will  vest  the  property  in  favour 
of  the  new  trustees  if  the  original  disposition  is  in  favour  of  trus- 
tees specifically  named,  and  of  such  as  may  be  thereafter  named. 
But  it  is  against  principle  to  hold  that  a  disposition  solely  to  trus- 
tees named  should  operate  as  a  conveyance  to  those  named  in  a 
subsequent  codicil ;  and,  in  practice,  we  should  think  a  conveyance 
from  the  original  trustees  or  from  the  heir-at-law  a  necessary  step 
in  the  title. 

1826.  Mistakes  or  defects  of  specification  in  the  designation  of  Effect  of  con- 
the  trustees  will  not  prevent  the  estate  from  vesting,  unless  the  J^^^der  a™ 
intention  is  totally  obscured.     On  this  subject  we  refer  to  a  pre-  ^^J!^^^' 
vious  chapter  on  the  subject  of  uncertainty  in  wills.  (2)    A  designar 
tion  of  ex  officio  trustees  is  good,  although  the  individuals  holding 
the  offices  at  the  time  are  not  named  in  the  trust-deed.     In  the 

(x)  Robertton  ▼.  Ogilvie's  Trs.,  20  Dec.         (y)  MackiUigin^  Royal  Infirmary  v.  Lord 
1844,  7  D.  286.  Adv,,  28  D.  1218. 

(2)  Chapter  18. 
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CHAPTSB  LTII. 


Completioii  of 
title  where 
troftees  are 
denguated  bat 
not  named. 


Completion  of  a 
title  ay  the  heir 
of  the  last  siir> 
viving  trustee. 


case  of  Wylie{a)  it  was  held  that  there  had  been  a  valid  appoint- 
ment of  tnistees  for  the  management  of  a  charitable  fund,  where 
one  of  the  trustees  was  designed  in  the  settlement  as  *'  the  proprie- 
tor of  the  lands  of  Nellfield  for  the  time  being."  The  proprietor 
being,  as  it  happened,  a  minor,  the  Court  would  not  allow  the  other 
trustees  to  act  without  him,  and  appointed  a  judicial  factor  to  ad- 
minister the  trust. 

1827.  A  difficulty  is  sometimes  experienced  in  practice  with 
respect  to  the  mode  of  making  up  a  title  in  the  persons  of  trustees 
who  are  designated  without  being  named.  (6)  Sometimes,  as  in  the 
cases  of  Wylie  and  Boe  y.  Anderson,  there  is  a  general  disposition 
to  trustees  nomincUim,  upon  trust  to  convey  certain  subjects,  or  to 
pay  over  a  certain  sum  to  persons  designated  descriptively,  as  trus- 
tees in  perpetuity.  In  such  a  simple  case  the  investiture  will  of 
course  be  completed  by  the  testamentary  trustees  conveying  to  the 
parties  answering  to  the  description,  and  to  their  successors,  etc. 
(as  in  the  original  destination),  upon  the  narrative  that  the  dispo- 
nees  named  and  designed  are  the  persons  for  the  time  being  holding 
the  office  or  position  in  question.  But  where  there  is  a  direct  con- 
veyance to  trustees  designed  but  not  mentioned  nominatim,  it  may 
be  doubted  whether  the  trustees  could  take  infeftment  on  the  dis- 
position without  having  first  constituted  their  right  by  declarator, 
or  having  obtained  a  warrant  for  infeftment  in  their  own  names  in 
an  action  of  declaratory  adjudication.  In  such  cases,  trustees  will 
naturally  be  desirous  of  obtaining  the  security  of  a  decree  in  their 
favour ;  and  it  is  perhaps  right  that  they  should  have  it.  We  do 
not  think,  however,  that  any  w^ell  founded  objection  would  lie  to 
a  title  by  infeftment  on  the  trust-disposition.  The  trustees,  in  the 
case  supposed,  are  properly  conditional  institutes,  the  condition 
being  that  the  person  is  magistrate  (or  whatever  the  office  may  be) 
for  the  time  being.  Under  the  old  system  of  conveyances,  a  notary 
was  entitled  to  give  sasine  to  a  conditional  institute,  on  being 
satisfied  by  reasonable  evidence  of  the  failure  of  the  disponees 
named  in  the  first  instance. (c)  By  parity  of  reasoning,  we  infer  that 
a  trustee  nominated  descriptively  would  be  entitled  to  indorse  a 
warrant  for  registration  in  his  own  favour  upon  the  conveyance, 
which  we  think  would  suffice,  when  executed,  to  vest  the  estate  in 
his  person. 

1828.  To  complete  the  subject  of  the  vesting  of  the  legal  estate 
in  the  trustee,  we  may  now  direct  attention  to  the  case  arising 


(a)  WyUe,  Pet.,  28  June  1850,  12  D. 
1110. 


(6)  Wylie,  supra;  Boe  v.  Anderson^  11 
Nov.  1857,  20  D.  11,  7  March  1852. 
(c)  Fogo  V.  Fogo.  26  Feb.  1840,  2  D.  651. 
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upon  a  lapsed  trust,  with  a  destination  to  the  heirs  of  the  last  sur-  chaptib  lvh. 
viving  trustee.  In  this  case  the  heir  of  the  surviving  trustee  is 
held,  as  regards  both  heritable  and  moveable  property,  to  mean  the 
heir-atr-law,  who  must  be  called  in  any  action  of  adjudication  at 
the  instance  of  the  beneficiaries,  or  of  a  judicial  factor,  (d)  It 
would  seem  that  in  England  a  surviving  tmstee  may  devise  his 
trust-estates  by  will ;  but  no  such  practice  has  ever  been  recog- 
nised in  Scotland ;  nor  would  it  be  attended  with  any  obvious  ad- 
vantage, because  the  powers  of  a  trustee  who  succeeds  merely  in 
the  character  of  heir  to  a  surviving  trustee,  are  necessarily  very 
circumscribed.  The  heir  of  a  last  surviving  trustee  may  indeed 
make  up  titles  to  the  trust-estate  and  convey  it  to  a  factor,  or  to  the 
beneficiaries;  but  it  is  doubtful  whether  a  trustee  by  succession  can 
execute  the  discretionary  powers  of  the  trust ;  and  it  is  clear  that 
the  beneficiaries  are  entitled  to  have  the  heir  superseded  in  the  trust 
by  the  appointment  of  a  judicial  factor.  Professor  Menzies  distin- 
guishes between  the  case  where  heirs  are  called  by  the  destination 
and  where  they  are  omitted,  as  it  is  only  in  the  event  of  the  heir 
being  called  that  he  is  said  to  be  entitled  to  execute  the  trust,  (e) 
In  practice,  the  distinction  between  the  two  cases  is  understood  to 
be  very  slender.  If  the  heir  is  called  by  the  destination,  he  may, 
as  already  explained,  make  up  a  title  by  service  as  heir  of  provision, 
for  the  purpose  of  conveying  the  estate  to  others ;  while  an  heir  not 
called  is  understood  to  have  no  title  to  interfere,  and  is  merely  called 
pro  forma  as  defender  in  the  process  of  declaratory  adjudication. 

1829.  The  view  here  taken  of  the  position  of  a  trustee  by  sue-  Hdr  succeeds  to 
cession,  is  supported  by  the  opinion  of  Lord  Justice-Clerk  Hope  in  not  to  the  office 
Chyrdon'a  Tra.  v.  Eglinton.{f)     The  trustees  in  that  case  had  made  °^  ^*^  ^"^^ 
up  a  title  by  disposition  from  the  truster's  eldest  son,  whereby  the 
estate  was  conveyed  to  the  "  trustees  under  the  trust-disposition 
before  specified,  and  their  heirs  and  assignees  whomsoever."    The 
Lord  Justice-Clerk  observed,  "  It  is  true  that  under  this  disposi- 
tion, by  which  it  was  intended  entirely  to  divest  the  eldest  son  and 
his  heirs,  the  title  to  the  lands  would  be  carried  on  after  the  death 
of  the  trustees  into  the  persons  of  their  heirs,  so  as  to  prevent  the 
right  reverting  to  the  eldest  son,  or  to  support  the  acts  of  any  per- 
son who  might  be  appointed  to  act,  if  all  the  three  had  died.     But 
the  heirs  would  not  have  been  trustees  in  any  other  sense  than  that 
their  title  would  have  been  burdened  with  the  obligation  to  hold 

(d)  Parker  on  Adjudications,  86 ;  Dalziel  (e)  Menzies  on  Conveyancing,  8d  ed., 

T.  DahUl,  1756,  M.  16,204;  Drummmd  y.  p.  705. 

ir«?ifc«i««,  1758. M.  16,206;  i>.o/irafnitt<^n'#  (/)  Gordon's  Tra,  v.  EgUrUon,  17  July 

Cr.  T.  E,  of  Selkirk,  1740,  Elch.,  "  Tmet,"  1851,  18  D.  1881. 
No.  9. 
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OHAPTEB  LTii.  foF  the  purposes  of  the  trust,  and  to  denude  when  duly  called  upon. 
The  powers  of  the  office  of  trustee  would  not  have  passed  by  the 
law  of  Scotland."  (g^)    With  this  opinion  it  may  be  useful  to  com- 
pare the  case  of  M^LeUKa  Tra,  v.  iPLeiah,{h)  in  which  a  destina- 
tion to  aaaiffneea  was  held  to  confer  a  power  of  continuing  the  trust 
by  assuming  new  trustees. 
Effect  of  destin-       1830.  In  Oordon'a  case  the  judges  of  the  Second  Division  were 
"their  hein  and  all  of  Opinion  that  a  destination'  to  trustees  and  tJieir  heirs  meant 
aastgnees.         ^.j^^^^  ^.j^^  j^^j^.  ^j  ^^^  ^^  survivor  should  succccd  aloue,  the  title  of 

predeceasing  trustees  being  held  to  have  lapsed  altogether,  in  ac- 
cordance with  the  doctrine  of  survivorship.  But  where  the  inten- 
tion of  the  truster  is  to  create  a  permanent  trust,  it  would  appear 
that  a  general  destination  to  "  trustees,  their  heirs  and  assignees," 
carries  the  estate,  not  to  the  heirs  of  the  last  survivor,  but  to  the 
heirs-at-law  of  all  the  trustees.  In  the  case  of  Ferguaon  v.  Marjori- 
banka,{i)  the  truster  conveyed  his  estate  to  trustees,  their  heirs  and 
assigns,  for  the  purpose,  inter  alia,  of  founding  and  maintaining  a 
grammar  school.  All  the  trustees  having  died,  it  was  maintained 
that  the  succession  had  vested  by  the  law  of  England  in  the  de- 
fender, as  heir  of  the  last  surviving  trustee ;  and  the  Court  was  in- 
vited to  make  a  new  nomination,  on  the  ground  that  this  gentleman 
was  disqualified  by  bankruptcy.  Lord  Butherfurd,  before  whom  the 
case  came  in  the  first  instance,  seems  to  have  assumed  that  the 
law  of  Scotland  would  carry  the  trust,  under  the  given  destination, 
to  the  heirs  of  dU  the  trustees ;  and  his  only  difficulty  was  in  decid- 
ing whether  the  decision  must  be  governed  by  the  law  of  England 
or  that  of  Scotland. 
Lord  Coionaay's  1831.  Lord  President  Colonsay,  while  adhering  to  the  Lord 
opimon.  Ordinary's  decision,  as  being  in  accordance  with  the  expressed  in- 

tention of  the  testator,  that  there  should  be  more  than  one  continu- 
ing trustee,  would  not  say  that  the  law  of  Scotland  differed  from 
that  of  England  as  to  the  construction  of  a  general  destination  to 
trustees  and  their  heirs.  Distinguishing  between  those  duties  of 
the  trustees  which  are  properly  executory,  and  those  which  relate  to 
the  permanent  management  of  the  school,  he  remarked,  *'  Assum- 
ing, as  to  the  first  part  of  the  trust,  that  the  party  who  is  to  receive 
and  invest  this  fund  in  the  event  of  the  failure  of  the  persons  named, 
would  be  the  heir  of  the  laat  aurvivor  of  them,  that  does  not  neces- 
sarily solve  the  question,  who  are  the  parties  to  have  the  govern- 
ment of  the  school  afterwards  ?"(i)    Looking  to  the  peculiar  cir- 

(ff)  18  D.  18S5.  (i)  Ferffuson  t.  Mmjoribanks,  1  AprU 

(A)  M'LeufCt  Tra.  v.  M^Leish,  26  May      1868,  16  D.  687. 
1841,  8  D.  914.  (*)  16  D.  642. 
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cnmBtances  of  this  trust,  we  do  not  think  ttiat  the  decision  can  be  qhaptkb  lth. 
regarded  as  overruling  that  of  Chrdon  v.  Eglinton  in  the  case  of 
ordinary  family  trusts.  It  certainly  would  lead  to  most  anomalous 
consequences,  if  the  mere  use  of  the  general  expression  "  their  heirs" 
were  to  be  held  to  entitle  the  heir  of  each  deceasing  trustee  to  take 
his  place  in  the  trust  along  with  the  surviving  original  trustees,  or 
even  to  join  in  the  ultimate  conveyance  to  the  beneficiaries. 


2¥^ 
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CHAPTER  LVIII. 


POWERS  INCIDENT  TO  THE  OFFICES  OF  TRUSTEE 

AND  EXECUTOR. 


Dtftinetioii  be- 
tween the  usual 
or  implied 
powen  of  tms- 
tees,  «iid  special 
powers. 


Identity  of 

Ewers  in  re- 
icHi  to  trus- 
tees, judicial 
<^ficer8,  and 
execotors. 


Powers  in  re- 
lation to  the 
payment  of 
debts. 


1832.  The  powers  of  trustees  and  executors  are  either  such  as 
are  inherent  in  the  office,  termed  usual  or  ordinary  powers,  or  such 
as  are  conferred  on  them  hy  express  grant,  termed  special  powers. 
The  latter  are  in  some  cases  held  to  be  given  by  implication,  e^g., 
in  the  case  of  an  authority  to  execute  a  special  purpose,  where  the 
powers  incident  to  the  fulfilment  of  the  trust-purpose  are  held  to 
be  implied  in  the  direction  or  authority  for  its  execution. 

1833.  I.  Common  Law  and  Statutory  Powers. — Under  this 
head  we  purpose  to  give  an  account  of  the  powers  that  are  inherent 
in  the  office  of  a  trustee  or  executor,  or  that  have  been  annexed  to 
these  offices  by  statute,  observing  that  the  powers  of  judicial  officers 
are  substantially  the  same  as  those  of  trustees  appointed  by  testa- 
mentary disposition.  It  is  not  always  possible  to  determine  with 
certainty  whether  a  particular  power  is  given  by  implication  ;  and 
to  avoid  such  questions  it  is  usual  and  proper  to  insert  in  trust- 
settlements  a  grant  of  such  powers  as  are  conceived  to  be  necessary 
in  order  to  the  due  fulfilment  of  the  purposes  contemplated  by  the 
truster. 

1834.  The  fulfilment  of  the  truster^s  antecedent  obligations  is, 
of  course,  the  primary  purpose  of  a  testamentary  trust.  Irrespective 
of  any  special  direction,  it  is  apparent  that  every  trustee  has  the 
power  of  defraying  out  of  the  proceeds  of  the  trust-estate  all  debts 
and  charges  which  can  be  shown  to  affect  it,  agreeably  to  the 
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maxim,  that  a  trustee  may  voluntarily  do  everything  that  he  might  chaptib  lvih. 
be  compelled  to  do  by  action,  (a)  Where  the  estate  appears  to  be 
sufficient,  he  may  lawfully  pay  primo  venienti;  and  if  he  does  so, 
acting  in  good  faith,  he  will  be  protected  although  the  estate  should 
ultimately  prove  insuflBcient.(6)  This  rule  will  not  of  course  apply 
to  trusts  created  expressly  for  behoof  of  creditors.  Trustees,  like 
executors,  are  not  bound  to  pay  except  on  decree ;  and  where  there 
is  reasonable  doubt  as  to  the  existence  of  the  debt,  or  the  sufficiency 
of  the  funds,  it  will  be  their  duty  to  decline  to  pay  except  under 
judicial  authority,  leaving  the  debtor  to  constitute  his  claim,  or  to 
bring  an  action  of  distribution.  Among  the  debts  which  a  trustee 
is  bound  to  discharge,  may  be  included  the  obligation  to  aliment 
the  truster's  family  which  devolves  upon  the  trustees  as  his  legal 
representatives,  (c)  The  Court  has  even  granted  authority  to  trus- 
tees to  make  payments  out  of  capital  for  this  purpose,  ((i) 

1836.  For  the  management  of  a  trust-estate  of  any  considerable  Powers  incident 
extent  it  will  be  necessary  to  retain  a  certain  sum  in  bank,  and  to  ment*o?^r?*' 
operate  upon  the  account  for  the  purpose  of  obtaining  temporary  *^^  *"****' 
credit,  etc.  The  granting  of  bills  will  in  many  cases  be  a  necessary 
act  of  administration  ;  and  in  the  course  of  winding-up  a  business, 
or  completing  arrangements  for  the  improvement  of  property,  it 
may  be  requisite  to  enter  into  contracts  with  third  parties.  The 
miscellaneous  class  of  duties  which  we  have  here  indicated,  and 
which  vary  with  the  nature  of  the  trust  purposes,  may  be  executed 
competently  and  with  propriety  by  trustees  armed  merely  with  the 
ordinary  powers  implied  in  the  trust-conveyance.  Trustees  are  of 
course  entitled  to  grant  discharges  to  the  debtors  of  the  estate,  which 
will  have  the  effect  of  binding  their  constituents,  and  on  receiving 
payment,  to  grant  such  abatements  or  deductions  as  may  be  reason- 
able. A  specific  direction — as,  for  example,  a  direction  to  sell 
lands,  and  to  accumulate  the  profits  for  particular  purposes — ^will 
imply  a  power  commensurate  with  the  direction,  (c)  And  in  carry- 
ing out  the  truster's  directions,  trustees  are  entitled  to  take  into 
consideration  letters  or  memoranda  written  by  the  truster  on  the 
subject  of  the  trust.  (/) 

1836.  Trustees  of  heritable  property  are  empowered,  by  neces-  Power  of  mak- 
ing up  titles  to 
heritable  estate. 
(a)  Lewin  on  Trusts,  6th  ed.  p.  415.  10  Feb.  1842,  4  D.  662 ;  Pet.  Taylor,  5 

(i)  1  BeU's  Com.  6th  ed.  p.  88 ;  Ranken  Feb.  1860, 11  March  1861, 18  D.  949. 

Y.  Gardner,  1741,  M.  16,201 ;  Aluon  v.  £.  cf  {d)  Pet.  Taylor,  supra, 

Jhmdtmald^M  Tr$,,  1798,  M.  16,211 ;  Foffon  («)  CampbeU  v.  CampbeU,  19  Nov.  1862, 

V.  EaUm,  17  Jane  1828,  2  8h.  126,  K.  E.  16  D.  27 ;  and  see  Pet.  Kwloeh,  17  Dec. 

117.  1869,  22  D.  174. 

{e)  Bidden  t.  RiddeU,  6  March  1802,  M.  (/)  Milne'e  Trt.  y.  Cowie,  26  Jan.  1868, 

"  Aliment,"  App.  No.  4 ;  M'Ewm  v.  M'Ewen,  16  D.  821. 
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lu^iv.  in  the  c?iv;  of  Edmf/nd  v.  BlatkUAm)  lit  -EriKOi***  w^re  found 
eucir.ItrJ  to  tak<;  crf;^lit  for  the  expense  of  certeTr.  iirtiniiiije  operations 

J    Dmmhf  r^  Crawprfd^  'Mi  Mmy  1M9,  is  Sir  EL  Sor^diiL^  &«32Biia  at  Kt^a^  t. 

11  D.  1062.  Keaimg,  LL  4  G.  1«L 

ihf  Ktsr^,  Ru$9dl,  7  Xh/i.  yWM,  1  D.  1 79.  (Jt)  See  Pet.  %v*'  Tktan.  II  JqIt  1848, 

H)  In  ^n»i#  r.  Jo^ktim,  %  Hun.  217,  fhe  10  D.  1474 ;  PeC  WmiUSi  19  FeK  1851, 

Vic«-Ch«n/;«'n//r  erf  KngJand   (Bhadwcll)  18  D.  789. 

held  it  \f*  U;  U;'!  cU;ftr  fnr  argument  that  a  (0  ProeUfr  t.  ggrJi,  31  Jan.  1824,  2 

trustee  UfT  the  mU  of  hfritabln  property  8h.  659,  N.  £.  553. 

was  not  eotithyl  to  fp-ant  a  lease  of  it,  that  (m)  Ker  f.  GnsAsm^  2H.,  21  Dec  1827, 

iDConsistifnt  with  the  purpose  of  im-  6  Sh.  270. 

e  distribution.    To  the  same  effoct  (n)  Edmond  t.  Blaikie^  16  Not.  1860,  23 

P.  21. 
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amounting  to  upwards  of  £1100,  although  the  amount  was  some-  qhaptm  lvhi. 

what  in  excess  of  the  sum  contemplated  by  the  truster.     A  trustee 

is  not  entitled  at  his  own  hand  to  undertake  any  extensive  system 

of  improvement  of  landed  estate,  but  it  will  be  his  duty  to  lay  out 

such  sums  as  are  necessary  for  ordinary  maintenance  and  repair.(o) 

The  Court  has  been  in  the  practice  of  granting  authority  to  trustees  RennndatioQ  of 

for  minors  to  renounce  leases  when  circumstances  rendered  this^**^* 

course  necessary  or  clearly  expedient.     An  example  presents  itself 

in  the  case  of  Turner's  Tr«.,(j?)  where  trustees  and  tutors  nominated 

by  a  trust-settlement  were  authorised  to  renounce  a  lease,  on  the 

ground  that  the  minor  was  not  possessed  of  sufficient  capital  to 

carry  on  the  farm. 

1838.  Trustees  under  family  settlements  are  usually  empowered  Power  to  sp- 
to  appoint  factors  and  agents ;  and  even  where  there  is  no  express  ^d Lwag«nts, 
power,  yet,  as  their  office  is  gratuitous,  they  are  entitled  at  common 

law  to  avail  themselves  of  the  paid  services  of  professional  persons 
for  the  discharge  of  such  duties  as  are  not  of  a  discretionary  cha- 
racter, (g)  There  can  be  no  doubt  that  trustees  are  entitled,  at  the 
expense  of  the  trust,  to  obtain  legal  advice  and  assistance  in  all 
matters  of  difficulty  and  importance.  The  delegation  of  ordinary 
duties  of  administration,  such  as  the  collection  of  rents,  the  tem- 
porary custody  of  money,  etc.,  would  not,  in  the  general  case,  ren- 
der the  trustees  personally  liable  for  the  defalcation  of  the  factor  or 
agent  to  whom  those  duties  were  intrusted,  if  the  appointment 
were  unobjectionable,  and  there  were  no  marked  neglect  in  calling 
the  party  to  account. (r)  Trustees  are  not  entitled  without  a  spe- 
cial power  to  supersede  a  factor  appointed  by  the  truster,  («) 

1839.  Trustees  have  not  only  the  power  of  changing  the  secu-  Powers  in  reia- 
rities  and  investments  of  the  money  committed  to  their  care,  but  it  v^°tment  of° 
is  their  duty  to  do  so  whenever  the  existing  securities  are  such  as  *"»8*-^^<^- 
the  Court  would  not  approve.     This  rule  applies  emphatically  to 

the  case  where  the  trust-estate  consists  of  money  invested  in  trade. 


(o)  See  OnUckskank  v.  Ewing,  22  Dec 
1864,  3  Macph.  802.  In  England  it  ia 
held  that  a  tmatee,  like  a  mortgagee,  may 
take  credit  for  suma  expended  in  reason- 
able improrements  and  repairs ;  Trimle- 
ftone  y.  Bammll,  1  Ball  &  B.  9S&;  London 
Y.  Hooper^  6  Bear.  248;  but  he  cannot 
subject  the  trust  to  the  expense  of  making 
omfmeatal  improvements;  Brtdgey^Brcwn^ 
2  y .  &  C.  Ch.  Ga.  181 ;  nor  of  making  such 
extensive  alterations  as  absorb  a  large  pro- 
portion of  the  value,  which  has  been  termed 
**  improving  the  owner  out  of  his  estate." 


(/>)  Tumer't  Trs,,  Petrs.,  1  March  1862, 
24  D.  946,  and  cases  cited  infra,  U  184&-9. 

(q)  Bell's  Com.  6th  ed.  848;  Sym  v. 
Charles,  18  May  1880,  8  Sh.  741 ;  Hay  v. 
Binny,  19  Feb.  1861,  28  D.  694. 

(r)  Cameron  v.  Andervm,  12  Nov.  1844, 
7  D.  92 ;  Thomson  v.  CampbeU,  16  Feb. 
1888,  16  Sh.  560;  Ainslie  v.  Cheape,  6 
Feb.  1885,  18  Sh.  417.  See  chapter  74, 
section  4  (Liability  for  Factors). 

(0  Fulton  V.  Macalister,  16  Feb.  1881, 
9  Sh.  442. 

Q2 
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cBArru  Lviii.  In  the  two  recent  cases  of  Laird  and  Cochrane  v.  Blaek,{t)  trustees 
were  made  personallj  liable  for  the  profits  accruing  on  the  invest* 
ment  of  trust  money  in  their  own  business.    Trustees  are  also  indi- 
vidually responsible  for  any  loss  resulting  from  such  investments, 
•whether  personally  interested  in  the  business  or  not.(tt)     Trustees 
expressly  authorised  to  invest  money  on  personal  security  are  not 
entitled  to  lend  money  to  individual  beneficiaries,  beyond  the  amount 
of  their  shares,  on  bills  or  promissory  notes.  Personal  security  means 
the  security  of  personal  property;  not  of  a  personal  obligation.   Un- 
less authorised  by  special  powers,  trustees  can  only  invest  in  herit- 
able securities  or  the  Funds,  (x) 
Powers  of  tn».        1840.  The  right  of  action,  being  a  privilege  pertaining  to  every 
^  drfST^    subject,  in  relation  to  all  matters  not  expressly  withdrawn  from  the 
•«**«*  jurisdiction  of  the  Courts,  may  be  exercised  by  trustees  and  factors 

as  such  ;(tf)  and  they  are  of  course  entitled  to  retain  the  expenses 
of  reasonable  litigation  out  of  the  estate.  It  is  unnecessary  to 
multiply  references  in  support  of  a  doctrine  so  well  established. 
But  we  may  remark,  that  even  where  the  validity  of  the  deed  of 
appointment  is  itself  the  subject  of  action,  as  in  the  case  of  a  reduc- 
tion of  a  settlement  ex  capite  lectin  trustees,  though  unsuccessful, 
have  been  held  entitled  to  the  expenses  Of  their  defence,  unless 
they  conduct  it  in  a  litigious  spirit,  and  so  as  to  create  unreason- 
able expense.  (2)  In  the  prosecutions  of  actions,  trustees  have  full 
power  to  act  upon  their  own  opinion  and  responsibility,  and  can- 
not be  compelled  by  the  beneficiary  either  to  carry  on  proceedings 
at  their  own  risk,  or  to  lend  their  names  to  an  action  raised  or 
AetioDB  broogbt  maintained  at  the  instance  of  the  latter,  (a)  And,  conversely,  a 
theronSStaOTt.  trustee  may  not  only  carry  on  actions  to  which  his  constituent  was 
originally  a  party,  (6)  but  may  institute  actions  in  the  name  of  the 
constituent  without  his  consent,  and  maintain  them  notwithstand* 
ing  his  disclaimer,  (c)  The  trustee's  general  power  of  pursuing 
actions  has  been  sustained  as  a  sufficient  title  to  present  an  appli- 

(0  Laird  y.  Laird,  26  June  1855,  17  D.  OiherM  t.  MarahaU  and  Othera,  22  Nov. 

984;  Cochrane  ▼.  Black,  1  Feb.  1856, 17  1860,  28  D.  41. 

D.  821.  (a)  Duke  o/Bvekinffham  y.  Breadaibane"* 

(u)  Oraham  y.  KOU,  10  Not.  1818,  2  Tr:,  17  Jan.  1844,  6  D.  408. 

Dow,  17 ;  21  July  1820»  6  Pat  616.  (6)  Mein  y.  M^Catt,  7  June  1844,  6  D. 

(z)  Chapter  68,  section  4  (Inyestments).  1112. 

(y)  Bell's  Pr.  i  199a   See  Bayne  y.  Earl  {e)  Carrick  y.  Huteheeon,  12  June  1844« 

of  Sutherland,  18  Feb.  1750,  1  Cr.  8t.  &  6  D.  1148;   Piteaim  y.  Fraaer,  21  June 

Pat  454,  and  JMbrow  y.   Mackintosh,  27  1884, 12  Sh.  769.    As  to  the  right  of  the 

Noy.  1852,  15  D.  128,  as  to  the  eyidence  remaining  trnsteee  to  carry  on  an  action 

necessary  to  instmct  a  title  to  sue  on  the  after  the  others  haye  withdrawn,  see  Jfor- 

part  of  a  foreign  executor  or  guardian.  rieon  y.  Maclean's  TVs,,  27  Feb.  1862, 24  D. 

(s)  Morrison  y.  Morrison's  Trs.,  28  Dec  625. 
1848,  11  D.  297;  see  also  Oraham  and 
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cation  for  the  constitution  of  entail  improyements  ;(d)  but  not  to  ohapt«b  lvih. 
institute  an  action  of  division  of  commonty.(c) 

1841.  It  is  settled  that  a  judicial  factor  has  the  power  of  com-  CompromiM  of 
promising  doubtful  claims  and  actions ;  and,  unless  perhaps  in  cases  whether  within 
of  great  importance,  the  Court  would  neither  give  special  authority  {,^£7*'  ^  * 
to  enter  into  a  compromise,  nor  interfere  with  the  discretion  of  the 

factor  after  it  had  been  exercised.  (/)  Professor  Bell  expresses  the 
opinion  that  trustees  have  the  same  power  at  common  law.(gr)  There 
being  no  reason  for  a  distinction  between  the  powers  of  factors  and 
those  of  trustees  in  relation  to  this  matter,  the  authority  of  Professor 
Bell,  in  conjunction  with  the  cases  just  cited,  may  be  regarded  as 
conclusive.  The  general  power  of  compounding  includes  of  course 
the  particular  case  of  accepting  a  dividenld  or  composition  in  bank- 
ruptcy. (A) 

1842.  At  common  law,  trustees  are  not  entitled  without  special  Arbttntions 
powers  to  refer  a  question  of  importance  to  arbitration,  though  itpow^to^^' 
would  seem  the  rule  would  not  apply  to  claims  for  tradesmen's  ac-  ^^' 
counts  and  the  like,  where  the  question  is  as  to  the  amount  and  not 

as  to  the  liability  of  the  trust-estate,  (i)  The  authorities  respecting 
compromises  are  not  analogous.  It  may  be  a  prudent  and  judicious 
act  of  management  to  settle  a  doubtful  claim ;  but  the  propriety  of 
superseding  the  action  of  the  regular  tribunals  by  arbitration  is  not 
so  apparent.  (2;)  It  is  clear,  notwithstanding,  that  trustees  are  at 
liberty  to  carry  on  proceedings  in  arbitrations  which  have  been 
entered  into  by  their  constituents,(Z)  for  it  cannot  be  their  duty  to 
submit  to  an  adverse  decision  to  the  prejudice  of  the  beneficiary. 
By  section  176  of  the  Bankruptcy  Act  1866,  the  trustee  on  a  se- 
questrated estate  is  empowered  to  compound  and  transact  or  refer 
to  arbitration  questions  regarding  the  estate ;  and  the  creditors  and 
the  bankrupt  are  bound  by  the  result  of  such  transaction  or  re- 
ference, (m) 

1843.  In  exercising  any  personal  privilege  attached  to  the  trust-  Franchise, 
estate,  the  trustee  must  act  under  the  instructions  of  his  con- 

{d)  Fraaar  y,  Lovai,  24  June  1S62,  14  (t)  Ersk.  8,  8,  89 ;  BoU  on  Arbitration, 

D.  916.  98,  107 ;  Thonuori's  Trt.  v.  Thfmwri i  Exrt,, 

(e)    QrahainCa   Trt.  t.  Botwell,  2  Deo.  18  Dec.  1867. 

1880,  9  Sh.  121.  {h)  See  More" 9  Exra,  v.  Malcolm,  24  Jan. 

(/)  See  Anderwn,  29  Jan.  1857,  19  D.  1885,  18  Sh.   818 ;  and  the  opinion  of 

829 ;  Andtrton,  7  March  1855,  17  D.  596 ;  Lord  Curriehill  in  Anderson* a  case,  mpra. 

MacdougaU,  24  June  1853, 15  D.  776 ;  Aik-^  (J)  Barbour  v.  Wigkt,  21  Nov.  1811,  F.C. ; 

man,  17  July  1868,  1  Macph.  1140.  Orani  v.  Oirdwood,  28  June  1820,  F.C. ; 

(g)  BeU,  Pr.  §  1998 ;  Maekintoth  v.  WO-  Bell  on  Arbitration,  98  et  wg. 

Uamson,  4  July  1849,  11  D.  1246 ;  Kennedy  (m)  As  to  the  powers  of  a  trustee  for 

V.  Kennedy,  15  Nov.  1848,  6  D.  40.  creditors  under  a  private  trust,  see  Mackin- 

(A)  Bell's  Pr.  aupra  ;  Walton  v.  Morrison,  toeh  v.  Mackintosh,  10  Nov.  1868,  2  Macph. 

27  June  18^,  10  D.  1414.  48. 
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oHAPTiB  Lviii.  stituent.(fi)  How  far  this  principle  applies  to  voting  has  not  been 
expressly  determined.  Trustees  and  executors,  although  uncon- 
firmed, may  vote  as  creditors  in  the  election  of  a  trustee  on  a  se- 
questrated estate,  or  at  a  meeting  for  considering  an  offer  of  com- 
position, (o)  And  it  would  seem  they  may  vote  as  shareholders  in 
railway  companies  upon  their  own  responsibility,  though  this  has 
been  questioned,  (p)  Trustees  are  disqualified  by  the  Eeform  Act 
from  voting  in  the  election  of  members  of  Parliament. 
Powers  of  tnis-  1844.  In  the  case  of  Campbell,  Petr.,(9)  trustees  of  an  entailed 
to  promoting"   cstatc  worc  found  entitled  to  the  expenses  incurred  by  them  in 


meat."*  ^^^^  Opposing  a  bill  before  Parliament,  which  they  believed  to  be  in- 
jurious to  the  estate,  on  the  ground  that  they  were  bound  to  pro- 
tect the  property.  But  trustees  and  statutory  commissioners  are 
not  entitled,  at  the  expense  of  the  estate,  to  seek  an  extension  of 
their  powers  from  Parliament,  (r)  Accordingly,  in  the  case  of  Mac- 
kintosh's Trs.  V.  Mackintosh,  where  the  magistrates  of  a  burgh  who 
were  trustees  of  a  mortification  had  incurred  expenses  in  promoting 
a  bill  for  extending  the  operation  of  the  charity,  which  was  unsuc- 
cessful, and  their  successors  in  office,  disapproving  of  the  bill,  agreed 
to  pay  the  expenses  of  opposing  it  out  of  the  trust-funds,  the  Court 
granted  interdict,  on  the  application  of  the  truster's  representative, 
against  the  intended  application  of  the  funds  for  that  purpose.  («) 
So  also  statutory  trustees  and  railway  directors  (^  have  been  in- 
terdicted from  applying  the  funds  of  the  shareholders  towards  pay- 
ment of  the  expense  of  applying  to  ParUament  for  extension  of 
their  powers,  (w) 

(n)  See  cases  noted  ont^o,  chap.  64,  sect  mitted  to  their  care ;  and  although  there 

1  (Office  of  Trustee).  was  no  direct  authority  in  their  Act  of 

(o)  Chalmers'  Trt.  v.  Watsonj   12  May  Parliament  for  the  application  of  the  funds 

1860,  22  D.  1060.  to  the  proposed  purpose,  he  thought  it  was 

(/>)  Blackburn  v.  Findlay^  4  Feh.  1848,  incident  to  the  powers  given  to  the  com- 

10  D.  690.  missioners  and  the  duties  imposed  on  them ; 

(q)  Pet.  CampbeU,  12  Jan.  1847, 9  D.  897.  16  L.  J.  Ch.  268.    The  same  principle  was 

(r)  Pet.  MyUt,  18  Dec.  1866,  18  D.  206.  affirmed  by  the  Queen's  Bench  in  Ee^.  v. 

(#)  Mackintosh' t   Trs.  v.  Mackintosh^  80  Norfolk  Comrs,  of  Sewers;   the  criterion 

June  1862,  14  D.  928.  being  that  the  proceedings  are  necessary 

(0  ^rown  y.  Adam,  19  Feb.  1848,  10  D.  and  reasonable ;  16  Q.  B.  R.  640,  20  L.  J, 

744.  Q.  B.  121.    On  the  other  hand,  the  Court 

(u)  The  same  distinction  has  been  taken  of  Chancery  will  grant  an  injunction  to 

by  the  English  Courts.     Thus,  in  Bright  preyent  the  funds  of  parliamentary  trustees 

T.  North,  2  Phil.  220,  16  L.  J.  Ch.  266,  from  being  applied  to  the  promotion  of  a 

trustees  for  the  conservation  of  a  river  were  bill  for  additional  powers.  Of  this  we  have 

found  entitled  to  the  expense  of  opposing  an  example  in  Attorney-Gen,  v.  Andrews,  2 

a  bill  for  a  project  likely  to  prove  injurious  M'N.  &  G.  226,  19  L.  J.  Ch.  197,  where 

to  the  banks  under  their  superintendence,  the  late  Vice-Chancellor  of  England  was 

Lord  Cottenham   said  that  the  trustees  clearly  of  opinion  that  the  trustees  could 

were  entitled  to  the  proper  and  necessary  not  claim  the  benefit  of  the  principle  laid 

expense  of  protecting  the  property  com-  down  in  Bright  v.  North.    See  on  this 
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1846.  By  Section  2  of  the  "  Trusts  (Scotland)  Act  1867  "(x)  it  qhaptm  lyih. 
is  enacted,  with  reference  to  all  trusts  constituted  by  virtue  of  any  ^^^^  ^ven  to 
deed  or  by  private  or  local  Act  of  Parliament,  that  "In  all  s^ch l^ij^^J ^® 
trusts  the  trustees  shall  have  power  to  do  the  following  acts,  where  1867. 
such  acts  are  not  at  variance  with  the  terms  or  purposes  of  the 
trust,  and  such  acts  when  done  shall  be  as  effectual  as  if  such 
powers  had  been  contained  in  the  trust-deed,  viz. : — 

"1.  To  appoint  factors  and  law  agents,  and  to  pay  them  a 

suitable  remuneration : 
"  2.  To  discharge  trustees  who  have  resigned,  and  the  repre- 
sentatives of  trustees  who  have  died : 
*'  3.  To  grant  leases  of  the  heritable  estate  of  a  duration  not 
exceeding  twenty-one  years  for  agricultural  lands,  and 
thirty-one  years  for  minerals,  and  to  remove  tenants : 
"4.  To  uplift,  discharge,  or  assign  debts  due  to  the  trust- 
estate  : 
"  5.  To  compromise,  or  to  submit  and  refer  all  claims  con- 
nected with  the  trust-estate : 
"  6.  To  grant  all  deeds  necessary  for  carrying  into  effect  the 

powers  vested  in  the  trustees : 
"  7.  To  pay  debts  due  by  the  truster  or  by  the  trust-estate 
without  requiring  the  creditors  to  constitute  such  debts, 
where  the  trustees  are  satisfied  that  the  debts  are  proper 
debts  of  the  trusts." 
1846.  By  Sections  6  and  6  of  the  same  Act,  the  powers  of  trus-  Provision  eav- 
tees  in  relation  to  the  investment  of  trust  money  are  also  extended,  (y)  Swim/*^ 
In  the  construction  of  these  sections  it  is  necessary  to  keep  in  view 
the  19th  section,  which  provides  that  "  nothing  in  this  Act  con-^ 
tained  shall  be  construed  as  innovating,  revoking,  or  restricting  any 
express  powers  or  directions  given  to  trustees  acting  under  any 
trust-deed,  or  shall  affect  the  decision  of  any  question  which  may 
at  the  passing  of  this  Act  be  the  subject  of  a  depending  action ; 
and  none  of  the  powers  and  incident*  by  this  Act  conferred  or  an- 
nexed to  the  office  of  trustee  shall  take  effect  or  be  exercised  if  it 
is  declared  in  the  trust-deeds  that  they  shall  not  take  effect ;  and 
when  there  is  no  such  declaration,  then  if  any  variations  or  limita- 
tions of  any  of  the  powers  or  incidents  by  the  Act  conferred  or  an- 

point,  Vrniee  v.  £ast  Lanccuhire  Ry,  Co,^  8  secnting  a  bill  before  Parliament  at  their 

K.&J.60;  Att.-Om.Y.Ouardiansof8otUh-  own  risk;   Stevens  v.  S,  Devon  Ry.  Co., 

ampUm,  17  Sim.  6, 18  L.  J.  Ch.  898 ;  Att.-  mpra;  Anetruther  v.  £!<ut  of  Fife  Ry.  Co., 

Gtn,  T.  Corp.  of  Norwich,  16  Sim.  225 ;  19  April  1852,  1  Macq.  98. 

SUvm»  V.  8.  Devon  Co.,  18  Beay.  48,  20  L.         (x)  80  &  81  Vict.,  cap.  97. 

J.  Ch.  491.  The  Ck)nrt8,  howeyer,  will  not         (y)  See  chapter  68  (Administration  of 

restrain  tnutees  or  directors  from  pro-  Trusts  of  Personal  and  General  Estate). 


2-|ft  p-'-TTEis  LS-m-EST  x: 


«>wtrm  sT-.r.  r^xai  iT^  •:■::: tAi^-^i  JL  si-1  tn.^-i-rir'L  «^'.L  p>weis  or  incidents 
*Lill  tdk-r  rr5-r.t  If  ie  excr.Lsrr-i  ihIt  *-c-'o:«  to  such  Tmriations  or 

rM  5.r  :3w  1M7.  II.  WhETHZS  THE  Ol-CKT  GT  Se5&T«>S  CAIT  GRA5T  P0WKB8TO 

Cnr:  ^^xn  Tvr^TYXs^. — I:  ^arii  *:  -ii^  tin-r  i^rlirTei  tLit  the  0>^irt  of  Session  er 


i:.  ois*^  of  ii-=:»:'r^::T.  TL-rrr  are  «*.Eie  ens:  ierAti«.»ns  in  favour  of 
ihl*  view.  We  •!>  t-.-t  rrfer  :o  tLe  <r.kses  in  which  the  Court  has 
err:;*:'irere'l  trrL-iire*  to  re:?::ra  ca  the  gr-i'tiiils  of  aJ"«ence  from  the 
o. II. try.  ii.£n:J:j,  ai.i  the  like  ;  i-.r  >T:ch  an  aathori^tion  may  be 
frill  to  l-e  mer-irly  a  n*  -ie  cf  ^rai-iiiiz  exoi*erativn  to  tmstees  who 
l*ave  be«»iiie  dtj^rjo  in-iiij^'  le  of  p«rn\rming  the  duties  pertaining 
to  th-ir  o:£:e.  Bit  wLen  it  is  corisi iere«l  that  the  Court  has  the 
{K/wer  of  ap  poiLti&z  trustees  with  the  same  p«>wers  as  jodicial  fac- 
tors, and  th<it  it  is  matter  of  ojinmon  practice  for  the  Court  to 
grant  special  p->wer5  to  jc^iioial  factors  on  trust-estates  appointed 
by  themjrt:Ive5,  there  d«jes  not  seem  to  be  any  valid  objection  in 
principle  to  the  exercii^e  by  the  C«.«ort  of  the  functions  of  granting 
corresponJiiig  p^jwtrs  to  trustees  ajj-jinted  by  a  testator. 
Prwrtio!  ia  r»!»-  1848.  Tutors-nominate,  who  may  be  regarded  as  giia»t^tnistee8, 
^J^  fj^«»^  have  occasionally  been  aiJetl  by  the  Court,  though  not  without  con- 
totou^n.  siderable  hesitation.     In  the  case  of  BtUamy.{z)  the  First  Division 

of  the  Court,  upon  consideration  of  a  report  in  which  all  the  pre- 
cedents were  brought  forward,  granted  authority  to  tutors-nominate 
to  borrow  money  on  the  security  of  the  trust-estate ;  and  not  long 
after,  the  same  Division  acceded  without  difficulty  to  an  applica- 
tion by  a  tutor-nominate  for  authority  to  seU  heritage  for  the  pur- 
pose of  pacing  off  heritable  debts,  (a)  Again,  in  the  petition  of 
Morrmnis  Tutors, {b)  tutors-nominate  were  empowered  by  the  same 
Division  to  let  a  farm  on  a  nineteen  years'  lease.  On  this  occasion 
an  objection  was  taken  by  Lord  Deas  to  the  course  of  procedure,  on 
the  ground  that  tutors-nominate  do  not  find  caution  for  their  ad- 
ministration ;  but  the  jurisdiction  of  the  Court  was  held  to  be  estab- 
lished by  previous  decisions,  and  similar  powers  have  since  been 
regularly  granted,  (c) 
Wh«tb«rtbe  1849.  The  qucstiou  of  the  competency  of  supplementing  the 

ntrcim  of  tto     powers  of  trustees  was  referred  to  the  whole  Court  in  the  case  of 
2cuilft'ni«r^   JTtntocA,  Petr.,  which  was  an  application  by  testamentary  trustees 

grant  powen  to 

Xmau^.  ^^^  BeUamy  and  Othen,  Petrs.,  80  Nov.  (h)  Monruon's  Tutart,  Petre.,   20  Feb. 

1884,  17  D.  lid.  1867,  19  D.  498. 

(a)  Mackenzie,  Petr.,  27  Jan.  1866, 17  D.  (c)  BrowrCe  Tutare,  Petrs.,  16  July  1867, 

814.  6  Macph.  1046. 


OF  TRUSTEE  AND  EXECUTOR.  249 

for  authority  to  borrow  money  on  the  security  of  the  trust-estate,  (cl)  chapter  ivm. 
The  opinion  of  the  judges  was  requested  in  answer  to  the  question 
— "  On  the  assumption  that  the  trust-deed  does  not  by  construction 
or  implication  empower  the  trustees  to  borrow  money  on  the  secu- 
rity of  the  trust-estate,  .  .  .  Whether  it  is  competent  for  the 
Court,  by  the  exercise  of  its  nobile  officium^  to  confer  on  the  trus- 
tees power  to  borrow  money  on  the  security  of  the  trust-estate  ?  " 
The  judges  were  unanimous  in  answering  this  question  in  the 
negative,  while  at  the  same  time  they  reserved  to  the  petitioner 
the  right  of  bringing  an  action  of  declarator  for  determining  whether 
the  settlement  contained  a  grant  of  such  a  power  by  construction 
or  implication. (e)  The  Court  will  not  determine  any  question  in- 
volving the  right  to  the  beneficial  interest  under  an  application  by 
a  trustee  or  factor  for  authority  to  distribute.  (/) 

By  the  Trusts  (Scotland)  Act  1867,  jurisdiction  is  conferred  statutory  ezten- 
on  the  Court  of  Session,  enabling  the  Court  to  grant  certain  extra-  "^.^^  Jo™<i»«- 
ordinary  powers  to  trustees,  (gr) 

(i)  jri>ilocAafu;0«.,Petr8.,7DeclS59,  beU,  Petr.,  17  July  1867,  5  Macph.  1068, 

22  D.  174.                                           '  and  cases  there  cited. 

(«)  It  would  seem  that  such  power  may  (/)  Drew^  Petr.,  14  June  1867, 5  Macph. 

stiU  be  granted  by  the  Court  in  the  exer-  892 ;   and  see  Hepburn's  Tutor,  19  July 

cise  of  their  common  law  jurisdiction  totrus-  1866,  4  Macph.  1089, 

tees  who  are  also  tutors-nominate ;  Camp-  {g)  See  chapter  69,  tn/ra,  {{  1880-1. 


2.^  -  ^ 
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i.m^a  if  «r.  UW.  LriT-rrz^'::  "n't  :•  c-  I--l  -l  :•:  iLf  :LAz:'fr  f.T*  statement 
.c  iLr  **^*-zT  'rr  -Lj-^L.i:-  a  THii-r  irl:..l  tl-e  C-zix  is  enabled  to 
f:::  I  IfTn.TC_i  "iLrr  T«-'w-rrj  .-:  rr2>:i-fw  vr  ir.^^eei  :o  iLe  o:<nsidention 
cc  iL*:  «z:-'^:-  :c  mi^if  :c  >i*r*:lj^  i»:v-r5  :t  trasteis  or  testatora. 
A*  r:  j».  v^r?  :  •.L-. .  -wz  L^tt  ilrf  l  it  fee-  iLai  ihe  power  of  realis- 
ii-Z  tl-*  j»rrs»  1.-1  e^':Jk:r  i^  A  r.t-:-e>>iC7.  t-i  th-eref-.Te  an  implied, 
hLL/::.!.  :f  ;lr  .:r  :^  ::  rrz^<\:^  Were  it  z;.:  >:•.  trusters  would  be 
Mi^i:  I-r  ;..  i^n'.m.  li-r  r-  li^:  : rii-irir  i:i:ies  c:  the  trust,  snob  as  pay- 
cei.:  •.:  dr :  if.  r  ^i:!  irfcwii^:  ilr  trcst  niviiev  fp>m  insecure  in- 
Teiti>.ei.ts^  X:r  :-.::Ii  iLej  ef-xriiAllT  cany  c-ut  the  purposes  of 
•ii^trf-  izi.n  •:  i^t-ez:^ "it-^i  ty  ti^e  t^titor. 
ix  wix  ««  m  185L  A  dif vr-ri.:  r:ile  his  I  i-z  j  r^TjileJ  legaiding  tbe  rigbt  of 
X^Z.t*^js^  tmstee*  to  d:>j»:«5<-  •:•:  heri:^: le  jr:;itrny.  Indnenced,  perhaps,  by 
arv*^  '7  ji'-  the  frar  iLit  at-z^estril  f»r:  j-erly  mi^Li  l^  needlessly  sold,  and  partly 
ly  a  n-'.-tioiL.  now  exj.I>iei,  that  sc:L  sal?:*  n^ight  alter  tbe  character 
of  the  te5tat*:*r's  sucoe-ssiv-n,  the  c:»Tiits  of  law,  both  in  £ngland  and 
S'X'tland,  have  frc»m  the  first  viewed  ^"iib  great  jealousy  every 
assTiini'tion  by  trustees  of  real  estate  of  powers  not  speciaUy  con- 
ferred upon  them,  (a)  In  the  case  of  trusts,  the  strict  application 
of  the  principle  that  heritage  c^»uld  not  be  sold  without  special  au- 
thority, would  have  led  to  absurd  consequences,  calling  for  remedial 
legislation;  and  the  modified  doctrine  was  accordingly  received, 
that  a  power  of  sale  might  be  inferred  by  implication  from  the 
nature  of  the  trust  purposes,  although  not  granted  per  expressum. 
Accordingly,  in  the  cases  of  Er8ttne{b)  and  Henderson  v.  Somer- 
ville,(c)  it  was  decided  that  trustees  authorised  to  sell  certain  por- 
tions of  the  truster's  estate,  might  proceed  to  sell  the  remaining 
estate  when  the  produce  of  the  subjects  to  which  the  power  was 

(a)  Enk.  8,  8,  89.  (c)  ffenderton    y.  SomervOU,  22  June 

(b)  Ertikine  y.  Wemyu,  18  May  1829,  7      1841,  8  D.  1049. 
Bh.  694. 
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applicable  proved  insiiflScient  for  the  payment  of  the  trust-debts.  ohapt«b  ux. 
It  is  true  the  authority  of  these  cases  was  somewhat  shaken  by  the 
judgment  of  Lord  Brougham  in  AUan  v.  Olasgou/s  Trustees  ;{d) 
yet,  while  affecting  to  doubt  the  existence  of  implied  powers  of 
sale  in  the  deeds  which  were  the  subject  of  construction  in  those 
cases,  Lord  Brougham  did  not  hesitate  to  adopt  the  principle  of 
those  decisions,  that  a  power  of  sale  may  be  inferred  from  the  pur- 
poses of  the  deed.  Accordingly,  it  was  subsequently  found  that  a  . 
trust  of  heritage  for  payment  of  debts  implied  a  power  of  selling  so 
much  of  the  estate  as  might  be  necessary  for  that  purpose,  (c) 
Trustees  for  charitable  purposes  have  been  held  entitled  to  dispose 
of  snperiorities  for  the  benefit  of  the  trust-estate.  (/)  But  com- 
panies vested  with  authority  to  carry  through  compulsory  purchases 
of  property  cannot  enforce  the  sale  of  superiorities,  (y)  Where  the 
power  to  sell  depends  on  implication,  we  would  recommend  trustees 
not  to  sell  without  first  having  their  powers  fixed  by  a  decree  of 
declarator  pronounced  caiisa  cognita.  It  may  be  inferred  from  the 
decision  in  KitUoch's  case(%)  that  the  Court  would  not  entertain 


(d)  Allan  v.  Glasgow's  Trs^  1  Sept.  1835, 
2  S.  &  M*L.  883,  850;  CampbeWs  Trt.  7. 
CampbeU,  4  Dec.  1888, 1  D.  168. 

{e)  Graham  y.  QrakanCt  Trt.^  21  Dec. 
1860,  13  D.  420;  and  see  MeUcUmCt  Trt, 
y.  Mrt  Meiklam't  Trt.,  2  Dec  1862,  16  D. 
169;  Adv.'Gen.  y.  SmUh,  1  Mar.  1862, 
14  D.  686  and  1  Macq.  760.  It  has  neyer 
been  doubted  in  England  that  a  testator 
charging  his  real  estates  i^iih  payment  of 
his  debts,  gaye  thereby  an  implied  autho- 
rity to  the  devisee  of  the  estate  to  sell  for 
payment  But  on  the  question  whether 
an  executor,  in  whom  the  legal  estate  was 
not  yeeted,  had  the  power  of  selling,  consi- 
derable diyersity  of  opinion  exists.  Baron 
Parke,  in  the  Ck>urt  of  Exchequer,  laid 
down  that  in  such  a  case  the  executor 
could  only  enforce  the  power  by  proceed- 
ing against  the  devisee,  if  the  estate  were 
deyised,  or  against  the  heir-at-law  if  the 
property  devolved  upon  him  by  inherit- 
ance (Doe  d.  J  ones  y.  Hughes,  6  Exch.  228, 
20  L.  J.  Ex.  148) ;  though  he  allowed, 
upon  the  authority  of  Forbet  v.  Peacock 
(12  Sim.  628,  18  L.  J.  Ch.  46),  and  the 
other  Chancery  cases,  that  the  executor 
might  sell  if  clothed  by  implication  with 
a  power.  The  Lords  Justices  have  since 
affirmed  the  power  of  the  executor  to  sell 
in  all  cases  where  the  real  estate  is  charged 


with  payment  of  debts;  Robinson  v. 
Lowater,  17  Beav.  692,  28  L.  J.  Gh.  641 ; 
Wrigley  v.  Sykes,  21  Beav.  887,  26  L.  J. 
Ch.  468.  But  these  decisions  are  disap- 
proved by  I^rd  St  Leonards,  who  says 
(Vend.  &  P.  18th  ed.  p.  646),  that  it  would 
not  be  safe  to  rely  on  their  authority. 

In  any  use  that  may  be  made  of  those  de- 
cisions by  the  Scotch  lawyer,  it  must  be 
kept  in  view,  (1)  that  the  heir-at-law  can- 
not be  burdened  with  payment  of  debts  by 
testament ;  (2)  that  a  disponec  may ;  (8) 
that  a  power  to  sell  heritage,  given  to  an 
executor  in  the  most  express  terms,  not 
being  annexed  to  a  conveyance  of  the  es- 
tate, is  only  a  mandate,  and  is  therefore 
ineffectual,  on  the  principle  that  a  man- 
date ccmnot  be  exercised  after  the  death 
of  the  mandant.  In  the  event,  therefore, 
of  the  disponee  refusing  to  concur  in  a 
sale,  the  executor,  it  would  seem,  must 
either  pay  the  debts  and  bring  an  action 
of  relief,  or  leave  the  creditors  to  enforce 
their  claims  against  the  heir  as  the  party 
primarily  liable. 

(/)  Moore's  Trs.  v.  Wilson,  26  June 
1814,  F.  C. 

(g)  Todd  v.  Cfyde  Trs.,  29  Nov,  1848, 
6  D.  108. 

(A)  Infra,  §  1867. 
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OHAPTKB  Lix.  the  questloii  under  a  petition ;  but  the  expense  of  an  unopposed  de- 
clarator would  not  be  materially  greater,  (t) 

Powers  of  sale         1862.  In  the  caso  of  tutors  and  judicial  officers  holding  only 

judicuTofficen.  general  powers,  the  rule  which  prohibits  the  disposal  of  heritage  has 
been  very  rigidly  enforced.  To  justify  a  sale  there  must  be,  as 
observed  by  Lord  Deas,  a  "  legal  necessity," (i)  This,  we  presume, 
is  equivalent  to  saying,  that  when  the  existence  of  the  trust  is  en- 
dangered— e.g.y  by  dilapidation  of  the  property,  the  use  of  diligence, 
etc. — a  power  of  sale. will  be  granted.  The  cases  have  been  collect- 
ed by  Mr  Thorns,  (i)  It  would  serve  no  good  purpose  to  recapitu- 
late them ;  as  they  import,  in  substance,  nothing  more  than  a  natu- 
ral reluctance  on  the  part  of  the  Court  to  sanction  the  disposal  of 
trust  property,  shown  by  the  substitution  of  an  ideal  "  necessity  " 
in  place  of  that  sound  discretion  which,  in  ordinary  matters,  must 
determine  the  course  of  trust-administration. 

Power  some.  1863.  As  a  purposo  of  distribution  amongst  legatees  may  imply 

times  equiyalent  .  t-.v  j.   .  i  fi 

to  a  direction,  a  power  of  rcalismg  the  estate,  so,  conversely,  a  power  of  sale  may 
be  so  expressed  as  to  manifest  an  absolute  intention  in  the  mind  of 
the  testator  that  the  property  should  be  sold ;  and  may  thus  be 
equivalent  to  a  direction.  The  criterion  of  intention  to  sell,  in 
questions  as  to  the  conversion  of  the  succession,  is  whether  the 
exercise  of  the  power  was  indispensable  to  the  carrying  out  of  the 
trust.  This  test  was  proposed  by  Lord  Fullerton,  and  sanctioned 
by  the  House  of  Lords,  in  Buchanan  v.  Young,(m)  If  trustees  ex- 
ercise a  power  of  sale  upon  reasons  of  expediency,  although  there 
is  no  breach  of  duty  on  their  part,  the  succession  remains  uncon- 
verted, (w) 

1864.  The  execution  of  powers  of  sale  being  the  subject  of  dis- 
cussion in  another  chapter,  (o)  we  merely  note  here  that  trustees 
acting  within  their  powers  are  not  subject  to  any  personal  liability 
on  the  alleged  ground  that  the  sale  was  unnecessary,  or  that  the  es- 
tate was  sold  for  an  inadequate  price.  The  leading  cases  are  Cfei- 
land  V,  Brodiey{p)  where  the  question  was  tried  at  the  instance  of 
a  beneficiary;  and  Fleming  v.  Campbell,{g)  an  action  at  the  in- 
stance of  a  partner  against  directors  of  a  trading  company.     On 


Exercise  of  a 
power  of  sale. 


(t)  An  example  of  an  action  of  declara- 
tor of  powers  will  be  found  in  the  case  of 
Cam&rm'B  Tra.  ▼.  Cameron,  8  Dec  1869,  8 
Macph.  200. 

(*)  Pet.  Maconochie,  8  Feb.  1867,  19  D. 
866;  Law9on,  Petr.,  20  Feb.  1868, 1  Macph. 
424. 

(2)  Thorns  on  Judicial  Factors,  p.  242 
et  teq.  An  express  power  may  be  exercised 


by  a  judicial  factor.  See  Mtdler'M  case, 
if\frck 

(m)  Buchanan  ▼.  Angta,  16  May  1862, 
4  Macq.  874,  reversing  22  D.  979. 

(n)  See  chapter  11  (Constructive  Con- 
version). 

(o)  Chapter  64. 

( p)  Clelland  v.  Brodie,  20  Nov.  1844,  7 
D.  147. 

(q)   Fleming  v.  Camphdl,  26  June  1846, 
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the  question  of  power,  it  is  important  to  observe,  that  the  revo-  qhaptkb  ux. 
cation  of  a  trust  purpose  carries  with  it  a  revocation  of  a  power 
given  with  a  view  to  the  execution  of  that  purpose,  (r) 

1866.  Purchasers  of  trust-property  ought  to  satisfy  themselves  Puwhisew 
that  the  trustees  have  power  to  sell,  otherwise  they  run  the  risk  of  themadTM  »s  ^ 
losing  their  money.     Ignorance  of  the  purposes  of  the  trust  will  {he^J,^^  ^^^ 
not  avail  as  a  defence  to  an  action  of  reduction.     The  case  of  the  ^- 
MagistrcUes  o/Airdrie  v.  Smithes)  illustrates  the  danger  of  purchas- 
ing incautiously  from  trustees.    The  committee  of  management  of 
a  public  school  attached  to  the  chapel  of  ease  in  Airdrie  had  sold 
the  school-house  to  a  private  purchaser,  with  the  intention  of  ap^ 
plying  the  proceeds  in  payment  of  the  debts  of  the  chapel.     This 
pious  fraud  was  resisted  by  the  magistrates  of  the  burgh,  who  suc- 
ceeded in  having  the  sale  set  aside ;  the  purchaser  being  left,  as 
Lord  Mackenzie  observed,  to  get  back  the  price  if  he  could, — if 
otherwise,  to  bear  "  the  penalty  of  entering  into  a  bargain  which 
he  knew  he  was  not  entitled  to  make."(0     ^^^  ^  purchaser  mil 
not  be  permitted  to  take  advantage  of  immaterial  deviations  from 
the  terms  of  the  trust-provisions  for  the  purpose  of  getting  quit  of 
his  bargain,  (m)     As  a  contrast  to  such  cases,  we  may  mention  the 
case  of  l>uff,  in  which  the  ground  of  reduction  was,  that  the  seller, 
a  curator,  had  sold  the  property  after  the  death  of  his  ward,  and 
when  he  "was  necesBaxilj  Jiincttis  officio,  (x) 

1866.  It  may  easily  be  shown  by  an  examination  of  the  autho-  Powers  of  tnu- 
rities,  that  there  is  no  limitation  of  the  powers  of  trustees  at  com-  to  borrowing  on 
mon  law  in  the  matter  of  borrowing  money  for  the  purpose  of  carry-  ^^  J^atStioe. 
ing  into  effect  the  provisions  of  the  trust.    If  the  money  is  required, 
and  can  be  obtained  on  the  personal  credit  of  the  trustees,  the  sum 
received  will  of  course  be  placed  to  the  credit  of  the  trust ;  and,  on 
repayment  with  interest,  it  will  form  a  proper  charge  against  the 
fund  available  for  distribution  amongst  the  beneficiaries.  (^)     In 
transactions  of  this  kind,  it  may  be  said,  in  a  sense,  that  the  secu- 
rity of  the  trust-estate  is  pledged ;  because  all  debts  properly  and 
bona  Jide  incurred  for  the  benefit  of  the  estate  form  a  preferable 

7  D.  986.    The  question,  whether  trustees  (/)  12  D.  1229. 

have  the  power  of  selling,  may  he  tried  in  (u)  Sinclair  y.  Trail,  17  July  1847,  9 

the  form  of  a  suspension  of  a  threatened  D.  1615.    See  Midler  t.  Dixon,  11  Feh. 

charge  for  the  price.   See  Hay  v.  Morrison,  1864, 16  D.  686,  where  a  judicial  factor 

7  July  1888,  16  Sh.  1278 ;  Macgrtgor  ▼.  upon  a  marriage-contract  trust  was  held 

Gordon,  1  Dec.  1864,  8  Macph.  148.  entitled  to  exercise  a  power  of  sale. 

(r)  Cfrmdlay  v.  King,  8  Nov.  1868, 16  D.  (z)  DuffY.  Gorrie,  28  May  1849,  11  D. 

27.  1064, 

(«)  Magt.  of  Airdrie  v.  Smith,  18  July  (y)  Beirs  Pr.  i  1998. 
I860,  12  D.  1222;  see  MiteheU  v.  Mt^'or, 
12  Nov.  1866, 19  D.  80. 
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cBAPm  LIZ.  charge  upon  its  revenues.  Indeed,  we  feel  warranted  in  saying, 
though  we  cannot  refer  to  any  recent  authority  on  the  subject,  that 
a  trustee  obtaining  advances  on  his  own  credit  for  a  necessary  pur- 
pose— ^as,  for  example,  to  complete  buildings  begun  by  his  consti- 
tuent, or  to  pay  off  creditors  who  are  threatening  to  attach  the 
property — is  entitled  to  retain  the  estate  as  against  the  beneficiaries 
until  relieved  of  his  obligations,  (z)  But  he  could  not  burden  the 
property  without  special  authority.  The  distinction  is  a  substantial 
one.  The  beneficiary  is  entitled  not  only  to  the  value  of  the  suc- 
cession left  to  him,  but  to  the  corpus  of  the  estate,  if  he  chooses  to 
take  it  with  its  liabilities.  Now,  borrowing  upon  security,  more 
especially  if  a  power  of  sale  is  added,  is  a  sort  of  alienation.  It 
gives  the  creditor  facilities  for  attaching  and  disposing  of  the  pro- 
perty without  notice  to  the  beneficiary,  which  are  altogether  in- 
compatible with  the  right  of  the  latter  to  obtain  specific  delivery 
of  the  estate. 
Power  to  borrow  1867.  The  right  to  borrow  on  security  must  therefore  result 
BowTrom^  from  authority  specially  conferred  by  the  truster;  and,  according 
trmtcr.  ^  ^^^  docisiou  of  the  whole  Court  in  Pet.  Kinloch,(a)  such  autho- 

rity may  be  deduced  from  the  terms  of  the  trust-deed,  "by  construc- 
tion or  implication."  We  have  already  referred  to  the  more  im- 
portant aspect  of  this  case,  as  settling  the  doctrine  that  the  Court 
cannot  supplement  the  powers  of  voluntary  trustees.  The  judg- 
ment in  this  case,  while  overruling  some  decisions  of  doubtful  au- 
thority, does  not  imply  any  dubiety  as  to  the  competency  of  con- 
ferring special  powers  upon  factors  or  guardians  appointed  by  and 
subject  to  the  control  of  the  Court  of  Session.  (6) 
A  power  of  1868.  The  principles  upon  which  a  power  to  borrow  may  be  de- 

■ecurrty°mi^be  duccd  by  implication,  have  already  been  noticed  in  connection  with 
piiwUoJ.'"  the  subject  of  powers  of  sale.  Their  application  to  the  case  of  bor- 
rowing cannot  be  attended  with  any  peculiar  difficulty;  and  we 
are  not  aware  of  any  case  in  which  such  powers  have  been  esta- 
blished by  declaratory  decision.  Where  a  trust-deed  contemplates 
the  retention  of  landed  property  in  the  hands  of  trustees  for  any 
considerable  period — with  an  ultimate  purpose,  not  of  division,  but 
of  specific  conveyance — ^and  at  the  same  time  authorises  an  expen- 
diture of  money,  during  the  continuance  of  the  tnist,  greater  than 
the  revenues  of  the  estate  will  afford,  we  should  consider  that  a 

(g)  Dewar  y.  Ro9a,  1767-8,  Beira  Oct.  541,  where  a  power  to  borrow  was  held  to 

Ca.  641 ;  2  BeU's  Com.  6th  ed.  84.  give  by  implication  the  right  of  granting 

(a)  Pet  Kifdoeh  and  Ors.,  7  Dec.  1859, 22  dispositions  in  security. 

D.  174;  Ker,  Petr.,  8  March  1855,  17  D.  (b)  Per  Lord  Colonsay.  22  D.  177 ;  see 

565.     See  Dewar  y.  Rom' 9  7V«.,  1792,  Bell,  also  Pet.  White,  7  Mar.  1855,  17  D.  599. 
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power  of  borrowing  upon  security  was  implied.  If  trustees  are  oHAmB  ux. 
authorised,  either  expressly  or  by  implication,  to  borrow  on  the 
security  of  the  estate,  it  follows  that  they  have  power  to  grant  a 
bond  and  disposition  in  security,  which  necessarily  contains  a  power 
of  sale.  Without  such  a  power,  a  loan  could  not  be  obtained  ex- 
cept at  high  interest,  and  with  collateral  security,  (c) 

1869.  It  has  been  determined,  in  conformity  with  the  opinion  Power  of  tutors, 
of  both  Divisions  of  the  Court,  that  the  tutors  of  an  heir  of  entail  SSteJ^oTper- 
cannot  exercise  the  power  conferred  by  the  21st  section  of  the  Act  ******  ***^* 
11  and  12  Yict.,  cap.  36,  of  granting  a  bond  and  disposition  in 
security  over  the  property.  This  decision  will,  we  presume,  apply 
to  the  case  of  testamentary  trustees  charged  with  the  management, 
during  minority,  of  property  either  entailed  or  to  be  entailed  under 
the  powers  of  the  settlement.  We  are  not  aware  that  any  special 
authority  is  requisite  to  enable  trustees  to  borrow  money  upon  the 
security  of  moveable  property,  such  as  ships,  stock-in-trade,  etc. 
The  ordinary  powers  of  realising  and  changing  securities,  inherent 
in  the  office  of  a  private  trustee,  would,  in  the  absence  of  an  express 
direction  to  the  contrary,  entitle  him  to  raise  money  by  the  sale  of 
moveable  property.  Should  circumstances  render  an  immediate 
sale  inexpedient,  he  would,  a  fortiori^  have  the  power  of  pledging 
the  property  in  security  of  advances. 

1860.  In  the  administration  of  funds  appropriated  to  charitable  Powers  of  tnu- 
or  other  permanent  objects,  it  may  sometimes  be  necessary  or  ex-  J^^tabi™'^ 
pedient  to  incur  liabilities  beyond  the  amount  of  the  income  for  the  ^b^L^chMit- 
year.     Advances  made  to  meet  a  temporary  exigency  will  be  sus-  *^i«  <>'  P"^^« 
tained  to  a  moderate  extent,  as  a  charge  upon  the  trust-estate ;  but 
the  trustees  cannot,  without  a  breach  of  trust,  make  such  inroads 
uxK)n  the  capital  as  will  impair  the  efficiency  of  the  fund  cus  a  source 
of  permanent  revenue.     "  I  have  no  conception,"  said  Lord  Med- 
wyn  in  the  case  of  M^Lei8hy{d)  "that  if  the  trustees,  on  their  own 
responsibility,  borrow  money,  or  lay  out  a  large  sum  on  repairs  in 
any  year,  they  will  be  bound  to  make  the  whole  a  deduction  from 
the  receipts  of  that  year,  so  far  diminishing  the  payments  to  the 
objects  of  the  charity;  or  that  they  may  not  pay  off  such  sums  by 
instalments  in  subsequent  years." 

1861.  Where  trustees  of  a  fund  mortified  for  the  benefit  of  the 
poor  of  the  town  of  Forfar  overdrew  their  bank  account  to  the  ex- 

(c)  See  Stewart  y.  Kirkcaldy ,  14  Not.  off  debts  and  legacies ;  Lawacn,  Petr.,  20 

1849,  12  D.  78.      In  a  recent  case  the  July  1864,  2  Macph.  1422. 
Court  refused  to  grant  authority  to  the         (d)  M'Leuh's  Trs.  y.  M^Leishj  25  May 

euratCT  bonis  of  an  heir  of  entail  to  borrow  1841,  8  D.  922. 
money  on  the  security  of  the  estate  to  pay 


i>*  oiisTS  :^  sTicixL  f»:  mss  to  tkcstees. 


t^-t  cf  EFearlj  £-:•»  .  •Ji-^ir  ai:!.:!*!  nrX'tz^zie  amiouting  at  that  time 
M-  jEr.*-:-.  56-  -  f  :r  tl-r  p-Tir^-  •5*  ::  rraiinnz  relief  at  a  period  of  un- 
1:5:1*1  iii^rr^.  :Lr  C.iT^  r^rif^i  ::■  rr.  i  iLat  the  lands  of  the  morti- 
£:a:::a  wer^  a:;- Lr-rAi'e  ::r  lie  i-tu  I -t  sustained  the  expendi- 
tw^e  a«  a  cL^^e  ::;•.:*  lie  tni^i-riii: Is,  ar.1.  of  ojosent,  allowed  the 
d-rli,  witL  i.::z^iz,z  ii.:ere?^,  T«>  t-e  jaiI  hx  instalments  out  of  the 
reTenie^  TLe  O.  ::rt  wrr>c  ii:.i:iiii. .  iislv  of  opinion  that  they  could 
e:-i  alliw  tLe  oaj::aI  m-  l-e  ei.:r  ci  Le-l  cj-.»n:  Lord  Jeffrey  remark- 
el,  iLit  if  the  n^iz-i^ers  Lsl  l*eei*  dealing  with  a  usurer  of  the  Shy- 
lock  class.  wLo  wv-ull  insist  on  immediate  payment,  they  might 
have  been  miie  fier^-nally  resp -nsille.  The  observation  was  not 
intenie-1.  as  we  read  it.  to  tLr>:-w  any  doubt  on  the  right  of  the 
mana^rs  ulrfiiiitelv  to  obiain  relief  out  of  the  revenues  of  the 
charity.(^)  The  case  <.-f  Brc/ir»  v.  ThoM9om(/)  shows  that  the 
Court  will  not  give  encouragement  to  personal  actions  against  the 
managers  of  foun-iations. 
OjMgqyaeiEs  <i€        1862.  ^Vlieu  m».'iiey  is  borrowed  without  authority  on  the  seen- 


"^^onbT"  rity  of  heritable  jj^.^j-erty,  risk  attaches  both  to  the  borrower  and 


ETu^ihT^    lender.     If  the  sum  has  been  uecefsarily  expended — ^that  is,  in  ac- 
*»«*«•  cordance  with  the  trusters  intention — it  will  form  a  charge  against 

the  beneficiaiy  in  so  far  as  the  value  of  the  property  has  been  in- 
creased by  the  expenditure.  But  the  beneficiary  may  renounce  the 
succession ;  and  if  the  debt  is  in  excess  of  the  value  of  the  property, 
the  trustee  will  be  liable  for  the  deficiency,  as  was  found  in  the 
case  of  Laurson  v.  Walker,(g)  On  the  other  hand,  the  creditor  may 
lose  his  recourse  against  the  trust-estate  in  the  event  of  the  money 
being  improvidently  expended  or  misappropriated.  This  was  the 
principle  of  the  decision  in  McMillan  v.  Armstrong ^{h)  in  which  the 
security  was  held  good  only  to  the  extent  of  the  sum  which  could 
be  shown  to  have  been  applied  in  fulfilment  of  the  trust  purposes. 
Lord  Moncreiff  dissented  from  the  judgment,  on  the  ground  that 
the  property  disponed  in  security  was  not  part  of  the  original  trust- 
estate,  but  was  a  purchase  made  by  the  trustees  for  the  purpose  of 
investment ;  and  he  would  seem  to  have  been  of  opinion  (t)  that, 
although  the  investment  itself  was  not  to  be  approved  of,  yet  the 
powers  of  the  trustees  in  dealing  with  it  would  be  as  extensive  as 
if  the  fund  had  remained  personal :  Surrogatum  sapit  naturam  g'us, 
in  CUJU8  loco  aurrogatur. 
Poweri  of  guar-       1863.  By  the  Act  1696,  cap.  8,  fathers  are  empowered,  while  in 

to  tniftees.  («)  Afhroaih  Bank  ▼.  Stevmaon,  16  June  (ff)  Lawaon  v.  Walker,  2  Dec.  1845,  8  D. 

1847,  e  D.  1228.  282. 

(/)  Brown  ▼.  Thomson,  20  June  1849,  (A)  M'MiUan  v.  Amutnmg,  6  Dec  1848, 

11  D.  1182.  11  D.  191. 

(i)  11  D.  208. 
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liege  poustie,  to  name  tutors  and  curators  to  act  for  their  children  chaptkb  ux. 
after  the  appointer's  death.     "When,  therefore,  a  father  appoints  his  Appointment  of 
trustees  to  be  tutors  and  curators  to  his  minor  children,  the  powers  f^thw^^be* 
of  the  trustees  in  the  matter  of  guardianship  will  be  such  as  the  tutors  wd  cura- 
law  confers  upon  guardians  generally,  with  such  additional  powers  children. 
as  the  deed  may  specially  grant.    Tutors-nominate,  who  do  not  re- 
quire to  find  caution,  appear  to  occupy  virtually  the  same  i)08ition 
as  trustees  with  reference  to  the  source  from  which  their  authority 
is  derived  ;  and  we  apprehend  that  the  Court  would  in  future  con- 
sider itself  bound  to  refuse  applications  for  special  powers  on  the 
part  of  tutors-nominate.     Curators  being  only  required  to  act  as 
consenting  parties  (which  is  almost  necessarily  a  discretionary 
duty),  are  less  likely  to  be  embarrassed  in  consequence  of  the 
omission  to  clothe  them  with  authority  for  any  purpose  of  adminis- 
tration. 

1864.  Any  person  making  a  gratuitous  conveyance  of  property  Appointment  of 
to  a  minor  is  entitled  to  appoint  curators  for  him,  whose  powers,  toJ^^whethw*^ 
however,  are  limited  to  the  management  on  his  behalf  of  the  pro-  competent  to  a 

'  ^   <->  -^         truster  who  is 

party  so  conveyed.  Such  appointments  are  regarded  as  conditions  not  m  hco 
annexed  to  the  gift  of  property,  with  reference  to  its  disposal  and 
management,  and  are  efiEectual  to  exclude  the  management  of 
ordinary  curators  as  to  the  property  so  conveyed  ;  but  it  has  been 
held  that  a  nomination  of  this  kind  does  not  prevent  the  minor 
from  choosing  curators  for  himself,  (ft)  It  is  doubtful  whether  the 
appointment  of  tutors  and  curators  by  a  stranger  gives  a  trustee 
the  powers,  or  imposes  upon  him  the  responsibilities  of  the  office 
of  guardianship.  The  general  opinion  is,  that  it  is  merely  equiva- 
lent to  a  direction  to  protect  the  interest  of  the  minors  to  the  best 
of  his  ability.(Z)  As  the  ofiices  of  trustee  of  an  estate  and  testamen- 
tary tutor  or  curator  are  distinct,  it  has  been  held  that  the  grantee 
may  accept  the  one  trust  though  he  declines  the  other ;  (m)  and 
under  the  Statute  1696,  cap.  8,  the  ofiices  of  tutor  and  curator- 
nominate  may  be  disjoined. 

1866.  Testamentary  curators,  appointed  by  a  stranger,  being  Trustees  excr- 
merely  invested  with  a  quasi  power  of  guardianship,  do  not  seem  tS,  wheThe?^ 
to  be  subject  to  the  statutory  responsibilities  of  legal  guardians.    A  ^^j^^."t|j^^® 
testamentary  tutor,  so  called,  when  appointed  by  a  stranger,  is  in  statute. 
reality  only  a  curator.    His  powers  do  not  extend  to  the  custody  of 

*{*)  WiUon  V.  CampbeU  and  Others,  10  rick  v.  M'Alpine,  1793,  M.  16,881 ;  ffami^ 

March  1819,  F.C.  ton  v.  Hawkins,  there  cited ;  and  see  Hume, 

(0  Fraser,  P.  &  C.  174 ;  8  BeU's  IlL  28 ;  Sess.  Pap.  in  Adv.  Lib.,  "Winter  1789-90," 

More*8  Notes,  86, 86.  However,  it  was  found,  No.  1 1 8. 

in  two  cases,  that  testamentary  tutors  were  (m)  Mollison  v.  Murray ,  19  Dec.  1833, 

bound  to  make  up  inventories ;  Kirkpat-  12  Sh.  287. 

VOL.  IC  It 


258 


GRANTS  OF  SPECIAL  POWERS  TO  TRUSTEES. 


CHAPTU  LUL 


Appointment  of 
guardian  hy  a 
troBter  to  him- 
self. 


Powers  of  mak* 
ing  advances 
oat  of  capital. 


Alimentarj 
advances. 


the  minor's  person  ;  and  it  is  difficult  to  see  in  what  respect  his 
powers  differ  from  those  of  an  ordinary  trustee.  Whether  ap- 
pointed under  the  name  of  tutors  or  curators,  we  apprehend  that 
the  provisions  of  the  recent  Statute,  exempting  trustees  from  joint 
responsibility,  must  be  extended  by  construction  to  such  guardians. 
With  regard  to  the  duty  of  making  up  of  inventories,  it  has  been 
generally  held,  that  as  the  trust-deed  itself  shows  the  extent  of  the 
property  placed  under  their  management,  curators  appointed  by 
strangers  are  not  under  any  obligation  to  comply  with  the  requisi- 
tions of  the  Scottish  Statutes. (n)  The  remarks  we  have  just  made 
regarding  the  powers  of  testamentary  curators,  will  also  apply  to  the 
case  of  pro-curators  charged  with  the  custody  of  property  bequeathed 
to  insane  or  imbecile  persons. 

1866.  In  connection  with  this  subject,  we  may  refer  to  a  special 
case,  which  raised  the  question  whether  a  party  was  entitled  to 
appoint  a  curator  to  himself  in  contemplation  of  his  own  superven- 
ing incapacity.  The  case  came  before  the  Court  in  a  petition  from 
the  parties  so  selected,  to  be  appointed  curators ;  and  the  judges, 
])eing  satisfied  that  the  unfortunate  gentleman  was  in  possession  of 
his  faculties  at  the  time  when  he  foresaw  the  calamity  tliat  ulti- 
mately overtook  him,  gave  effect  to  his  wishes ;  but,  at  the  request 
of  his  relatives,  conjoined  a  third  party  along  with  the  curators- 
nominate,  (o) 

1867.  Powers  of  making  advances  from  capital  for  the  main- 
tenance of  children,  of  increasing  the  allowances  of  liferenters  and 
annuitants,  and  the  like,  generally  imply  a  reference  to  the  discre- 
tion of  the  trustee ;  and  where  the  administration  of  the  trust  passes 
into  the  hands  of  the  Court,  it  has  been  doubted  whether  the  judi- 
cial factor  is  entitled  to  exercise  such  powers  under  reference  to 
the  advice  of  the  Court.  In  a  recent  case  it  was  ruled  that  an  appli- 
cation should,  in  the  first  instance,  be  addressed  to  the  factor,  calling 
on  him  to  exercise  the  power,  before  the  Court  is  appealed  to.(p) 
Discretionary  pow^ers  must  not  be  strained:  trustees  will  not  be 
permitted,  to  take  credit  for  sums  advanced  out  of  the  capital  for 
maintenance  and  education,  where  those  purposes,  by  the  terms  of 
the  settlement,  are  to  be  provided  for  out  of  tlie  income  of  the 
estate,  (g)  Where  a  trust-deed  contains  no  provision,  or  one  which 
is  manifestly  inadequate,  for  the  maintenance  of  the  granter's  family 


(n)  Accordingly,  the  soundness  of  the 
decisions  to  the  contrary  has  been  ques- 
tioned by  Prof.  J.  G.  Bell,  Prof.  More,  and 
Mr  Fraser ;  soe  ^  1864,  tupra. 

(o)  Todrirk  v.  Sibbald,  9  March  1883,  11 
Sh.  561. 


{p)  Mackay  v.  Ewmg,  10  July  1867,  6 
Macph.  1004. 

(q)  Herioft  Trt,  v.  Fyffe,  8  March  1836, 
14  Sh.  670, 
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during  the  period  of  minority,  the  trustees  may  provide  the  neces-  qhaptkb  lix. 
sary  means  out  of  the  estate ;  for  they  are  boimd,  as  the  testator's 
representatives,  to  aliment  his  family,  (r)  Authority  has  sometimes 
been  granted  to  trustees  to  make  advances  out  of  the  capital  of  the 
trust-estate  for  the  maintenance  and  education  of  the  family  ;  but 
the  judges  have  latterly  shown  an  indisposition  to  interfere  with 
the  management  of  private  trusts.  In  the  case  of  Hamilton,  Petr.,(») 
the  Court  authorised  trustees  to  advance  a  small  sum  for  the  cur- 
rent year's  expenses,  and  intimated  that  they  would  entertain  a 
similar  motion  in  future  years,  if  necessary.  But  in  a  more  re- 
cent case  {t)  a  similar  prayer  was  refused,  on  the  ground  that  the 
vesting  of  the  fee  was  rendered  contingent  by  a  clause  of  survivor- 
ship. In  such  circumstances,  payment,  by  way  of  anticipation, 
might  have  the  effect  of  depriving  the  eventual  legatees  of  a  portion 
of  their  succession. (w)  Where  full  powers  are  given  to  the  trustee, 
whether  to  advance  capital  to  a  liferenter,(x)  or  to  restrict  the 
right  of  a  legatee  to  an  alimentary  liferent,  (y)  the  Court  will  not 
be  disposed  to  interfere  with  his  discretion.  But  a  power  of  re- 
stricting a  provision  to  an  alimentary  liferent  cannot  be  used  ca- 
priciously, so  as  to  defeat  the  right  of  an  assignee  for  value. (z)  It 
seems  to  have  been  doubted  by  the  judges  who  decided  Nisbet  v. 
2W,(a)  whether  a  power  of  making  alimentary  advances,  conferred 
by  a  truster,  could  be  exercised  by  a  judicial  factor.  There  seems 
to  be  no  good  reason  why  it  should  not ;  for  such  powers  do  not  in- 
volve the  exercise  of  an  arbitrary  discretion,  but  merely  of  sound 
judgment  applied  to  the  circumstances  and  wants  of  the  family. (6) 

1868.  It  would  be  foreign  to  the  object  of  ordinary  family  trusts  Power  to  t>ur- 
to  allow  purchases  of  property  to  be  made  either  for  investment  TOn^trurtioA* 
or  on  speculation.     It  is  not  enough  that  investments  of  trust-  *°^  ®^®^* 
money  should  be  safe ;  they  must  be  such  as  are  capable  of  being 


(r)  Dunbar' a  Tn,  v.  Shaw,  18  Nov.  1805, 
Hume,  266 ;  Pet.  Taylor,  5  Feb.  1860,  13 
D.  948.  But  a  claim  of  aliment  is  not 
maintainable  in  defence  to  a  reduction  of 
a  pTorision,  as  being  uUra  vires  ;  Logan  v. 
Campbell,  6  Br.  Sup.  388. 

(«)  Pet  Hamilton,  20  July  1859,  21  D. 
1879,  23  May  1860,  22  D.  1096.  See  the 
powers  given  to  the  Court  by  the  recent 
Statute,  infra,  §  1881. 

(0  Pet.  Mundell,  24  Jan.  1862,  24  D. 
827. 

(m)  See  the  English  cases: — Swinnock 
T.  Critp,  Freem.  78,  and  Walker  v.  We- 
therell,  6  Ves.  478.  The  Court  of  Chan- 
cery refused  to  grant  authority  to  make  ad- 


yances  out  of  funds  subject  to  a  destination 
over ;  Lee  v.  Brown,  4  Ves.  862 ;  Worthing- 
ton  V.  M'Craw,  23  Beav.  81,  26  L.  J.  Ch. 
286.  This  is  in  precise  accordance  with 
the  rule  laid  down  in  MttndelVa  case. 

(x)  Hambleton  v.  Uamhleton's  Trt.,  26 
Nov.  1863,  2  Macph.  137. 

(y)  Ker'e  Trs.  v.  Welter,  2  Macph.  871, 
2  March  1866,  4  Macph.  H.  L.  8 ;  L.  R.  1 
Sc.  Ap.  11. 

(ar)  Adam  and  Forsyth  v.  FortytKa  Tr., 
16  Nov.  1867,  6  Macph.  81. 

(a)  Nisbet  v.  Tod,  16  Jan.  1848,  10  D. 
861. 

(b)  Chap.  69  (Anticipation  of  Payment), 

k2 
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cHAPTMLii.  easily  realised.  Accordingly,  investments  of  trust-money  on  landed 
security  ought  to  be  made  by  way  of  loan,  and  not  by  purchase. 
In  the  case  of  eleemosynary  trusts,  indeed,  the  permanency  of 
landed  property  and  its  capacity  for  improvement  marks  it  out  as 
the  best  possible  investment  for  such  purposes ;  and  it  is  probable 
that  trustees  for  charitable  purposes  would  be  held  entitled  to  in- 
vest in  the  purchase  of  land  without  special  authority.  But  trustees 
of  private  trusts  holding  funds  for  the  ultimate  purpose  of  distribu- 
tion,  would  not  be  warranted  in  entering  into  such  transactions 
unless  specially  authorised.  In  the  case  of  McMillan  v.  Arm- 
strong J^c)  Lord  Jloncreiff  strongly  disapproved  of  such  purchases. 
"  It  is  very  clear  to  me,"  he  observed,  "  that  under  this  will  there 
was  no  power  given  to  employ  the  personal  funds  of  the  deceased, 
after  being  converted  into  money,  in  the  purchase  of  a  land  estate. 
The  whole  scope  and  the  plain  terms  of  the  deed  import  the  reverse. 
And  any  such  employment  of  the  money  in  a  speculative  or  ambi- 
tious purchase  was  evidently  a  thing  altogether  different  from  a 
mere  investment  at  interest  for  security,  even  in  a  real  or  heritable 
security." 
Grant  of  power  1869.  A  trust  for  the  execution  of  an  entail  may  be  in  the  form 
conv^^^  cither  of  a  direction  to  entail  lands  conveyed  to  the  trustees ;  or  it 
nnder  the  con-    may  1)6  iu  tlic  uaturc  of  a  trust  for  the  purchase  of  lands  to  be  en- 

ditioiis  of  a  .IT  •/»     1        1  r  1     •  Tk 

strict  entail.       tailed  ou  a  Specified  order  of  heirs.     Powers  to  create  entails  need 
not  be  expressed  in  technical  language,  provided  a  tailzied  succes- 
sion is  prescribed,  either  by  specifying  the  order  of  heirs,  or  by  re- 
ference to  the  destination  of  an  existing  entail. (d)     And  the  effect 
of  an  express  direction  to  entail  is  not  easily  destroyed  by  ambiguous 
expressions  in  other  parts  of  the  settlement,  (e)    Authority  to  exe- 
cute an  entail  may  be  given  by  power  of  attorney.  (/) 
Whether  a  de-         1870.  Until  the  Entail  Amendment  Act  came  into  operation,  an 
mayiSrc^died  1^^^^  posscssing  upon  an  imperfect  entail  had  no  power  to  amend  it, 
trusT^*"*  °'  *    either  directly  or  by  means  of  a  trust ;  the  theory  being,  that  the 
entail  was  binding  inter  hceredeSy  and  that  any  attempt  to  impose 
new  conditions  or  additional  fetters  was  a  departure  from  the  con- 
ditions of  the  grant.     In  the  case  of  BaiUie  v.  Cochrane  (g)  this 
princii)le,  that  every  entail  is  complete  in  itself,  was  finally  esta- 

(c)  M'Millan  v.  ArJMtrcng,  6  Dec.  1848,  («)  Forsyth  t.  Fergtuon,  14  June  1882, 
11  D.  207.                                                          10  Sh.  646. 

(d)  Leny  v.  Leny,  28  June  1860,  22  D.         (/)  Pet.  Napier,  4  March  1837,  15  Sh. 
1272;   ForrenVa  Tra,  v.  Forrest,   14   Dec.      746. 

1845,   8   D.   804 ;   M'Innea  v.  McAllister,  (y)  BaiUie  v.  Cochrane,  12  Maroh  1867, 

29  June   1827,  6  Sh.   862,   N.E.   801;  2  Macq.  629,  affinning  17  D.  669;  Dev^ 

M'Pheraon  v.  M'Pheraon,  11  June  1862,  1  atery,  Dempater,  12  June  1867,  8  Macq.  62, 

Macq.   246 ;  Monerieff  v.  Menziea,  20  D.  and  cases  there  cited,  aupra,  chapter  81 

95 ;  Gordon  v.  Oordon'a  Tra.,  2  Mar.  1866,  (Entails). 
4  Macph.  501. 


GRANTS  OF  SPECIAL  POWERS  TO  TRUSTEES.  2G1 

blished ;  the  House  of  Lords  having  concurred  with  the  Court  of  chapter  ux. 
Session  in  holding  that  an  obligation  to  execute  an  entail,  even 
when  contained  in  a  contract  of  marriage,  did  not  create  a  trust  in 
the  person  of  the  heir  to  execute  an  entail,  because  in  the  marriage- 
contract  itself  an  attempt  had  been  made  to  carry  out  the  purposes 
of  the  obligation  by  means  of  a  procuratory  of  resignation,  in  which 
the  conditions  were  imposed  by  reference.  In  Urquhart  v.  Ur- 
quhjart{h)  a  supplementary  entail  having  been  declared  invalid,  on 
the  ground  that  it  imposed  new  fetters,  the  Court,  in  the  same 
action,  set  aside  the  original  deed,  acting  under  the  authority  of 
the  43d  section  of  the  Statute,  which  provides  that  estates  held 
under  a  deed  of  entail  defective  in  one  particular  may  be  acquired 
in  fee-simple  by  the  heir  in  possession.  It  is  the  less  necessary 
now  to  refer  particularly  to  the  authorities  (a  list  of  which  is  sub- 
joined) establishing  the  proposition,  that  an  entail  defective  in  any 
particular  is  irremediable  by  the  act  of  the  heirs-substitute  \{i)  since, 
by  the  4:3d  section  of  the  Entail  Amendment  Act,  imperfect  entails 
are  now  cut  down  to  simple  destinations,  which  the  heir  of  entail 
may  alter  at  his  pleasure. 

1871.  Powers  of  entailing,  when  constituted  by  reservation,  are  strict  construe- 
strictly  construed ;  and  the  framing  of  such  provisions  is  therefore  a  jj^wers^f  en- 
matter  of  some  delicacy,  demanding  not  only  attention  to  form,  but  ***^"*8- 

an  accurate  knowledge  of  the  principles  of  the  law  of  entail.  We 
may  illustrate  our  meaning  by  referring  to  the  case  of  powers  re- 
served by  marriage-contract  to  entail  property  destined  to  the  heirs 
of  the  marriage,  or  to  impose  additional  fetters  on  the  heirs.  In 
order  that  such  powers  may  be  practically  operative,  it  is  not  enough 
that  the  contracting  party  reserves  the  right  of  making  an  entail, 
either  in  general  terms  or  by  reference  to  the  prohibitory  and  re- 
solutive clauses  which  he  proposes  to  adject.  He  must,  if  he  means 
to  alter  the  destination  of  the  marriage- contract,  reserve  to  himself 
a  power  of  altering  the  order  of  succession ;  otherwise,  the  only  en- 
tail he  wiU  be  permitted  to  execute  under  the  reserved  power  will 
be  one  in  favour  of  the  eldest  son  and  the  heirs  of  his  body,  with 
substitutions  conforming  as  nearly  as  possible  to  the  order  of  legal 
succession.  (A) 

1872.  A  power  to  entail  lands  is  defeasible  under  the  Entail  Powers  to  entail 

A  J  J.    A    J.    'f   i-i-      J*        X*         i-jfj.'         •  pai  defeasible  under 

Amendment  Act,  it  the  direction  be  defective  in  any  of  the  pro-  the  Entail  Act. 

(A)  Urquhart  v.  Urquhart,  18  D.  742,  14  Hume,  681 ;  Meldrum  v.  MaUland,  29  June 

July  1868,  1  Macq.  668.  1827,  6  Sh.  867,  N.E.  796 ;  E.  of  Fyfe  v. 

(»)  See  Wat9<m  v.  Pyot,  1801,  M.  "  Prov.  Duff,  7  March  1828,  6  Sh.  698. 

to  Heirs,"  App.  No.  4 ;  DovgUu  v.  John-  (Je)  Macneil  v.  MacneiVt    Trs.,  27  Jan. 

slon,  1804,  F.C.,  M.  "  Fiar,  Absol."  etc.,  1826,  4  Sh.  893,  N.E.  396;  MacUod  v. 

Apr-   No.  1;  Ormiston  v.  Ormiston,  1809,  MacUod,  1  July  1828,  6  Sh.  1043. 


•J'  J  'ilLVNTS  ',p    -r^ri_VL  POWERS  TO 

.zMxrmu^.  h.;  l:*.  i..-j^  or.  ^^v-i-a  rli«n::h  p*^rf».M:t.  if  the  inttriiJed  institute  is  a 
j  ♦  r-  u  ■.(  :"  ill  .IZ-.  ?•  m  iit.r  the  Lite  .f  the  settlement ;  thoagh  in 
r'...-  !.i.-t  '".iMi  i:  W'  i:lii  tr  r;i'.  Iv  it:  ti.r  'i'ltv  •>£  the  tni:»te€s  to  exe- 
•  'itr:  .iii  *;:.t.iil  in  t..'mi^  -f  rL*-  tnst.  if  th'-*j  were  not  interpelled. 
T:.»*  nji..Li:.»-rv  [r-vM-iI  by  the  Sratute  f -r  vacating  the  trost  is 
,irial. -J' n."*  t»;  tLir  pr'H:e<!?  *A  cJise n tailing ;    it  being  proTided  that 
iinv  p^ir'jr  fT^.'iii^  •.•f  fill  ac\  and  bom  after  the  settlement)  for 
wlx':m  any  lan-k-ti  e-stattr  ii  Lcld  in  trust,  niav  ''  make  application 
by  w.iy  of  ^nmLiary  pttiti..»n  to  the  Court  of  Session,  setting  forth 
the  fin:ts.  and  rHftrmn;r  t«j  tliLs  Act,  and  craving  the  Court  to  pro- 
nounce an  act  and  decree  declaring  him  fee-simple  proprietor  ot 
such  land  or  estate,  and  unaffccteii  by  any  such  conditions,  provi- 
si'-ns,  rtstricti'jns,  or  limitationsrim) 
p.w^Ttoanm-         1873.  Sjui^rtimes  trustees  are  directed  to  accumulate  rents,  or 
m/r.-7  Tr  i-*   the  pr>:ee«ls  of  investments,  for  the  purpose  of  purchasing  lands  to 
jr^'rafot  m       j^  afteFwanls  entailed ;( n)  or  the  trust  may  be  to  sell  landed  pro- 
fKirty  f«;r  the  purj-ose  of  purchasing  other  lands  more  contiguous  to 
the  principal  estate.    Under  a  direction  of  this  nature,  trustees  have 
iK-eu  held  entitled  to  lay  out  an  iminvested  balance  of  the  money 
in  erecting  a  mansion. (o)  or  in  the  purchase  of  superiorities, (/>) 
but  not  in  the  commutation  of  teind  or  feu  duties.(9) 
CoTw^trnrtk^  uf         1874.  Questi<  'US  of  difficulty  have  arisen  in  connection  with  the 
^^]'J^''^,^ii     construction  of  powers  of  sale  in  combination  with  directions  for 
V!^^^'^^X  ^"""^   the  payment  of  debts  and  entailing  the  residue.     We  may  observe, 
pmrhi<^<A       that  in  construing  such  powers  an  important  distinction  has  been 
recognised  between  trusts  for  payment  of  debts,  and  trusts  relating 
to  the  destination  of  residue.     In  the  former  case,  a  power  to  sell 
has  been  held  to  be  implied,  on  the  ground  that  as  the  testator's 
estate  was  liable  to  be  sold  at  the  instance  of  his  creditors,  he  mast, 
in  voluntarily  providing  for  the  payment  of  his  debts,  be  held  to 
have  contemplated  the  exercise  of  such  a  power.     This  is  in  sub- 
stance the  principle  of  the  case  of  Erskine  v.  WemysSyis)  and  sub- 
sequent cases.  (^)     But  an  intention  that  the  estate  should  be  sold 
for  the  purpose  of  adding  the  proceeds  to  a  fund  which  has  been 
subjected  to  the  fetters  of  an  entail,  will  no  more  be  implied,  in  the 

(/)  11  k  12  Vict.,  cap.  36,  J  48.  {q)  PoUetfen  v.  SUaooH,  14  July  1841, 

\m)  11  &  12  Vict.,  cap.  86,  J  47.  8  D.  1215 ;  nee  80  &  81  Vict.,  cap.  97, 

(n)  Beattie  v.  Johnstone,  16  Dec.  1849,  {  8. 

12  I).  357;  Strathmore  v.  Stralhmore's  Trt„  (r)  JBrskine  v.  Wemyu,  18  May  1829,  7 

9  July  1856,  18  D.  1212.  Sh.  594. 

{o)  Sprot't  Trt,  v.  S]frot,  11  March  1830,  (s)  M^Kinnon  Campbell's  Trs.  v.  Camp- 

8  Sh.  712.  bell,  4  Dec.  1838,  1  D.  158;  And  If entlfrton 

(/;)  Shftrpe,  rilr..  11  Feb.  1823,  2  Sh.  v.  SomervilU,  22  June  1841,  8  D.  1049. 
203,  N.  K.  IKO. 
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absence  of  an  express  declaration,  than  an  intention  to  entail  the  qhaptto  lix. 
estate  itself  would  be  implied.  And  therefore,  where  a  trust,  for 
the  purpose  of  creating  an  entail  of  lands,  contains  incidentally  a 
conveyance  of  other  lands,  as  to  the  disposal  of  which  nothing  is 
said,  these,  afterpayment  of  debts,  must  be  transferred  in  fee-simple 
to  the  heir-at-law.  (m)  If,  however,  the  trustees  are  desired  to  con- 
vey the  estate  under  fetters,  the  direction  will  be  binding  unless  set 
aside  by  an  action  of  declarator,  (a?) 

1875.  It  must  be  kept  in  view,  that  trusts  which  provide  for  the  Questions  as  to 
accumulation  of  money,  whether  for  the  purpose  of  creating  entails  ^^^'^^^  ^^ 
or  otherwise,  are  liable  to  be  cut  down  by  the  Thellusson  Act,(y) 

which  now,  by  the  list*  section  of  the  Entail  Amendment  Act, (2) 
is  extended  so  as  to  include  accumulations  of  the  rents  of  heritable 
property  as  well  as  of  the  interest  of  money.  In  the  case  of  Lord 
V.  Colvin{a)  an  opinion  was  returned  to  the  Court  of  Chancery, 
under  the  powers  of  the  Law  Ascertainment  Act,  to  the  effect  that 
implied  accumulations  are  equally  void  as  if  they  were  expressed  ; 
an  opinion  which  is  in  accordance  with  the  most  recent  English 
decisions. (6)  The  mode  of  defeating  accumulations  is  provided  by 
the  Statute  itself ;  the  money  is  to  be  "  received  by  such  person  or 
persons  as  would  have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed."  (c)  The  Act  contains  an  exception  with 
regard  to  accumulations  for  the  payment  of  debt,  or  raising  provi- 
sions for  children. 

1876.  It  is  easy  to  see  that,  in  the  execution  of  a  duty  so  delicate  Duties  of  trus 
and  responsible  as  that  of  creating  an  entail,  many  points  of  diffi-  cases. 
culty  must  occur  which  can  only  be  settled  by  having  recourse  to 
litigation.     From  the  number  of  cases  that  have  arisen  in  the 

course  of  the  present  century,  the  duties  of  trustees  acting  under 
general  powers  are  now  pretty  well  settled ;  but  the  points  arising 
for  consideration  under  special  instructions  as  to  the  destination 
and  conditions,  will  doubtless  continue  to  present  new  features  of 
interest.  In  another  chapter  we  have  treated  fully  of  the  execu- 
tion of  deeds  of  entail  by  trustees  acting  under  the  authority  of 
testamentary  powers.  (cQ 

1877.  By  means  of  a  grant  of  special  powers,  a  truster  may  re-  Power  to  truster 
move,  in  any  particular  case,  the  disability  which  attaches  to  the  to  enter  Into^ 
relation  of  trustee  and  beneficiary  in  regard  to  contracts.      It  is  ?r^^"^ith"the 

(tt)    AUan  V.    Glasgow' b   Trs.,   1   Sept.  (2)  11  &  12  Vict.,  cap.  36.                          trust-estote. 

1886,  2  S.  &  M*L.  388 ;  Trotter  v.  CunrUng-  (a)  L<yrd  v.  Colvin,  7  Dec.  1860,  23  D. 

AoiNtf,  29  May  1849,  11  D.  1066.  Ill  ;  see  chap.  16,  sec.  3  (AccTimulation). 

(z)  Gilmour'a    Trs.  v.   Oilmour,  6  Dec.  (b)  See  Tench  v.  Cheese,  6  De  G.  M.  &  G. 

1866, 19  D.  134.  468. 

(l/)  39  &  40  Geo.  III.,  cap.  98.  (c)  39  &  40  Geo.  III.,  cap.  98,  §  2. 

(rf)  Chapter  66. 


'-''  *  •ri.vNT^  :r  "^'Jjzzal  povzas  to  TsrsTEES. 

'^  •'*''  •  '    -•  :..  *..-.*-•    f  iiTti^-.i^--.  ii^.i  ::  lliv  l^  ci:!>:-t«rikt  with  the  wishes 

•  f  A  :r:-v-r.  :!. it  ::.;:•.:  i-uil  trTL-:».*.>  5L-»iIi  LaTe  p->wer  conferred 
7:;*  r.  :!.•  r;*  r.«  U--  i^-e-  jir  Lii^r^  or  trrnict*  of  the  trust-estate. 
Tr-.-rt-^r**! -n^-.r.t*  :r   ^^.-rrly  erij*  w-r  tLe  trnstees  to  accept  the 

•  S  '-*  :f :  1.-*.  r  ar.  1  ^.'-  :.t  :•:  :L-r  tnat :  tLe  utility  r.f  snch  a  dispen- 
•^*:  n  w::h  t-.-  nl':<  •■:  •r;i:*v  is  el  -re  •p^rstionaWe  in  this  case 
t:.2r.  :r. :!.-  -m-^  «  f  i  jr-iLt  •:■:  i'i:L-.«ritT  to  purchase.  In  either  case 
tr.e  L-  v,vr  will  K-  li'-.-rallv  •:■  r.-tru-Li't) 

y  -r-w^w  1878.  Tr-e  j*  w-rs  tLit  may  l*s  c-jLi-rrel  bv  grant  on  fiduciary 

l^^]  ''  *'**'  'li-j*  :.•>--.  ar*:  evi  i».-r-:!y  a>  Tari  •':«  as  tL«r?e  which  belong  to  a  fee- 
.•-iri.j  I-  jr  fri-tiT.  Sri^t:  •  f  th-s^  have  t^^rnn  referred  to  incident- 
ally, in  tr*:H:;:;2:  of  the  n<-i\l  i-i.wers  «»f  aiimiiiistration«  Such  are 
j*'W*:r?  f*i  f^.-uinc:  au'l  graiitiL^  l**ziz  Kases;  jiowers  to  submit  and 
r^rfvr  acti"ii<  or  claims  :  |-jwers  to  invent  in  precarious  securities,  or 
ti»  «arry  ou  a  mercantile  busirit-^.Cy')  In  all  cases  where  the  power 
of  a  l-n».fi'iary  to  do  a  j^articular  act,  or  class  of  acts,  is  limited  by 
the  common  law,  the  trustee  hoMing  f<jr  his  l>ehr>of  is  subject  to 
the  Fame  restricti4^n ;  a  principle  which  may  l»e  illustrated  by  the 
ca.«e  of  trustees  fur  life-renters,  whi>se  powers  in  regard  to  cutting 
tirnlier  and  wasting  the  substance  will  be  similar  to  those  enjoyed 
by  the  liferenter  unrler  a  direct  dis{K>sition.  It  is  of  course  com- 
jK-tf-nt  to  the  truster  to  extend  the  powers  of  his  trustees  as  he  may 
think  projKir,  in  which  case  the  responsibility  of  the  trustee  will 
]>e  the  same  as  that  of  any  other  gratuitous  mandatory  charged 
with  the  execution  of  the  particular  matter  of  business.  He  will 
not,  in  the  general  case,  be  liable  for  loss  occasioned  by  transac- 
tions involving  risk,  into  which  he  has  entered  at  the  request  or  by 
permission  of  his  constituent.  It  is  impossible  to  define  with 
any  hope  of  success  the  obligations  and  duties  of  trustees  clothed 
p(mnH  Air*»'  with  arbitrary  powers.  For  our  present  pur[>ose  it  may  be  suflS- 
^h^'dl'din^^^  cient  to  advert  to  the  difference  betwixt  powers  directory  and  m- 
<fuwh»'d.  perativCf — a  distinction  which  must  enter  deei)ly  into  questions  of 

liability. 

1879.  A  directory,  that  is,  a  permissive  power,  may  be  given  by 
a  testator  without  any  expectation  that  it  will  be  used ;  and  with 
no  other  object  than  that  of  leaving  the  trustee  free  to  act  in  a  par- 
ticular way  under  circumstances  not  likely  to  occur.  For  example, 
a  power  of  sale  may  be  given  to  meet  possible  emergencies,  although 
the  intention  plainly  is,  that  the  estate  should  be  handed  over  to 
the  heir  unimpaired.     Or  a  power  may  be  given  to  trustees  to  con- 

{p)   Oooditir  V.  Carrulhrnt,  10  Juno  18u8,  (/)  See  Reid  v.  Ain.^Ue,  7  Nov.  1862.  1 

20  I).  11-11  ;  firi'l  po<»  rhajitor  r»4,  P<Ttion  3      Marj)h.  9;    Cameron*  Trs.  t.   Cameron^  8 
(Truhis  for  Snl'j.  Dor.  1849,  3  Macpli.  200. 
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tinue  a  business,  if  expedient,  with  the  view  of  avoiding  the  loss  chaptkb  lix. 
that  might  accrue  from  winding-up  too  suddenly.  It  would  be  a 
great  abuse  of  the  confidence  reposed  in  a  trustee  under  such  cir- 
cumstances, if  he  were  to  interpret  such  powers  as  a  license  to  con- 
duct the  trust  affairs  in  an  imprudent  manner.  The  mere  fact  that 
the  trustee  is  acting  teclinically  within  his  powers,  will  not  always 
relieve  him  from  responsibility  for  improvident  management. (gr) 
But  where  a  power  is  so  worded  as  to  have  the  force  of  a  direction, 
the  trustee  has  no  alternative ;  his  duty  is  to  act  upon  the  opinion 
of  the  truster  in  preference  to  his  own ;  and  the  consequences  of  his 
obedience,  however  unfortunate,  must  be  viewed  as  the  act,  not  of 
the  trustee,  but  of  his  constituent. 

1880.  Under  the  Trusts  (Scotland)  Act  1867  (A)  jurisdiction  is  Powen  which 
conferred  on  the  Court,  enabling  it  to  grant  additional  powers  to  S*teust^*by 
trustees.     The  most  important  sections  are  the  3d,  7th,  and  8th.      SeTiSSJ^Art! 

Section  3.  "  It  shall  be  competent  to  the  Court  of  Session,  on 
the  petition  of  the  trustees  under  any  trust-deed,  to  grant  authority 
to  the  trustees  to  do  any  of  the  following  acts,  on  being  satisfied 
that  the  same  is  expedient  for  the  execution  of  the  trust,  and  not 
inconsistent  with  the  intention  thereof ;  and  the  Court  shall  de- 
termine all  questions  of  expenses  in  relation  to  such  applications ; 
and  where  it  shall  be  of  opinion  that  the  expense  of  any  such  ap- 
plication should  not  be  charged  against  the  trust-estate,  it  shall  so 
find  in  disposing  of  the  application : 

**  1.  To  sell  the  trust-estate  or  any  part  of  it : 

"2.  To  grant  feus  or  long  leases  of  the  heritable  estate  or  any 
part  of  it : 

"  3.  To  borrow  money  on  the  security  of  the  trust-estate  or 
any  part  of  it : 

"  4.  To  excamb  any  part  of  the  trust-estate  which  is  heritable. 
Provided  always  that  when  all  the  beneficiaries  under  the  trust  in 
existence  at  the  date  of  presenting  such  petition  are  of  full  age  and 
capable  of  acting,  it  shall  be  in  their  power,  by  deed  of  consent,  to 
grant  authority  to  the  trustees  to  do  any  of  the  said  acts,  the  same 
not  being  inconsistent  with  the  intention  of  the  trust ;  and  such 
authority  being  obtained,  the  said  acts,  when  done,  shall  be  equally 

(ff)  The  doctrine  of  the  English  law  as  is  bona  fide,  and  their  determination  is 
to  the  responsibility  of  the  donee  of  a  not  influenced  by  improper  motives."  See 
power  is  thus  stated  by  Mr  Lewin  (Trusts,  on  this  point  Cowper  y.  ManieU,  22  Beav. 
6th  ed.  p.  489) — •'  Where  a  power  is  given  281,  and  cases  there  cited, 
to  trustees  to  do  or  not  to  do  a  particular  (A)  80  &  81  Vict.,  c.  97.  See,  as  to  tlie 
thing  at  their  discretion,  the  Ck)urt  has  no  nomination  of  additional  and  new  trustees 
jurisdiction  to  lay  a  command  or  prohibi-  by  the  Court,  Chapter  56,  sect.  2  (Assump- 
tion upon  the  trustees  as  to  the  exercise  tion,  Appointment,  etc.,  of  truBtees). 
of  that  discretion,  provided  their  conduct 
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valid  and  effectnal  as  if  the  acthvritv  of  tLe  Court  for  the  execntion 

_  m 

of  the  same  had  previooslT  bt-t-n  t»btained.' 

188L  By  Section  4,  sales  of  trust-estates  may  be  either  by  public 
roup  or  private  bargain,  and  with   reservations  of  feu-duties  or 
ground-annuals,  and  of  mines  and  minerals. 
04:rt  mAw  Sectiou  7.  ''  The  Court  mav  from  time  to  time,  under  such  con- 

^^t^rA  pvt  ditions  as  they  see  fit,  authorise  trustees  to  advance  any  part  of 
the  capital  of  a  fund  destined,  either  absolutely  or  contingently, 
to  minor  descendants  of  the  truster,  being  beneficiaries  having  a 
vested  interest  in  such  fund,  if  it  shall  appear  that  the  income  of 
the  fund  is  insufficient  or  not  applicable  to,  and  that  such  advance 
is  necessary  for,  the  maintenance  or  education  of  such  beneficiaries, 
or  any  of  them,  and  that  it  is  not  expressly  prohibited  by  the  trust- 
deed,  and  that  the  rights  of  parties  other  than  the  heirs  or  repre- 
sentatives of  such  minor  beneficiaries  shall  not  be  thereby  preju- 
diced." 

By  Section  8  of  the  same  Statute,  entailed  money  may  be  ap- 
plied under  the  authority  of  the  Court  to  the  payment  of  debts  or 
burdens  affecting  lands  destined  to  the  same  series  of  heirs. 
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1882.  The  most  extensive  power  that  can  be  conferred  on  a  per-  ciaasifioition  of 
son  who  has  not  the  plenum  dominium  of  an  estate  is  the  power  of  p^"  ° 
disposal,  which  may  be  defined  to  be  the  faculty  of  regulating  the 
disposition  of  the  estate  in  a  certain  event,  or  under  certain  condi- 
tions. Viewed  in  its  most  general  aspect,  and  as  embracing  every 
case  in  which  rights  of  succession  or  new  estates  may  be  created  in 
virtue  of  powers,  the  subject  comprehends  several  distinct  classes 
of  powers,  and  in  particular  the  three  following : — In  the  first  place, 
the  settlor  or  testator,  while  reserving  or  constituting  a  liferent  in- 
terest in  his  estate,  may  reserve  to  himself,  with  the  liferent,  the 
power  of  disposal  of  the  fee,  or  may  grant  the  like  power  to  the 
liferenter  by  constitution;  secondly,  he  may,  while  disposing  of 
the  entire  estate,  reserve  to  himself,  or  his  heirs  or  disponees,  the 
power  of  granting  family  provisions  to  affect  the  estate ;  thirdly, 
he  may,  while  disposing  of  money  or  estate  to  a  plurality  of  per- 
sons, reserve  to  himself,  or  to  another,  the  power  of  dividing  or  ap- 
portioning the  fund  amongst  the  objects  of  the  gift.  The  present 
chapter  relates  to  the  first  of  the  three  classes  of  powers  which  are 
here  distinguished. 

1883.    I.    EeSEBVATION  of  a  power  of  DISPOBAL  with  the  life-  Power  of  dis- 

RENT. — This  combination  of  rights,  of  which  th§  ordinary  reserva-  ^  t^m- 
tion  in  a  mortis  causa  settlement  is  a  familiar  example,  is  equivalent  ^ui'v^ent  to  a^ 
to  a  fee-simple  estate.     The  settlor  is  held  to  retain  the  full  right  ^e«- 
of  fee,  even  where  the  reservation  in  the  settlement  is,  on  the  one 
hand,  confined  to  a  mere  power  of  altering  the  succession  ;  or,  on 
the  other,  to  a  power  of  disposal  for  onerous  causes. (a) 

1884.  The  rule  has  most  frequently  been  applied  to  cases  of  Principle  and 
liferents  by  reservation,  where  a  general  power  of  disposal  is  also  ^i^oftEe* 
reserved  by  the  grantor  of  the  deed.     Where  a  person  retains  the  '*"^®' 

(a)  Where,  however,  the  limitation  is     be  binding  ez  obligatione;  CoUart  v,  Corrie, 
contained  in  a  marriage>contract,  it  will      26  March  1868,  15  D.  606. 
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a  reserved  power  of  disponing,  and  to  liis  son  in  fee.  This,  although  qhapteb  lx. 
in  form  a  liferent  by  constitution,  was  treated  as  a  reserved  liferent, 
as  the  destination  was  held  to  be  inserted  in  the  title  by  the  autho- 
rity of  the  purchaser.  The  purchaser  having  died  without  exercis- 
ing his  reserved  power,  his  son  was  held  to  take  the  lands  in  the 
character  of  an  heir  of  provision,  and  not  as  a  disponee,  and  to  be 
under  an  obligation  to  collate  the  estate  as  a  condition  of  claiming 
a  share  of  the  moveables. 

1887.  The  cases  above  mentioned  are  examples  of  the  construe-  Effect  of  re- 
tion  of  a  general  power  of  disposal  in  conjunction  with  a  liferent  by  ^h  a  UmitSi 
reservation,  and  with  a  destination  over.     Where  the   reserved  p^  °^  ^' 
power  merely  enables  the  liferenter  to  alter  the  order  of  succession 

but  not  to  sell,  or,  conversely,  to  alienate  for  onerous  causes  but  not 
to  alter  the  succession,  the  argument  for  holding  it  to  be  equivalent 
to  a  fee  is  proportionately  weakened ;  (/)  and  we  shall  see  that, 
even  in  the  case  of  liferents  by  constitution,  the  generality  of  the 
power  is  an  element  of  importance.  Some  cases  on  the  construc- 
tion of  reserved  powers  of  appointment  of  a  more  restricted  nature 
may  now  be  noticed. 

1888.  In  the  case  of  Bamsay  v.  Cowan  {g)  the  truster,  by  his  Liferent  and 
marriage-settlement,  conveyed  away  the  general  residue   of  the  ofdiTpoBSi^Siter 
whole  personal  estate  of  which  he  should  be  possessed  at  his  death ;  "*^* 

but  not  so  as  to  debar  him  from  afiecting  it  "  by  acts  of  fair  ex- 
penditure, or  absolute  disposal,  inter  vivos,  operating  against  him- 
self." This  was  held  to  import  a  liferent  in  the  truster,  with  a 
power  of  disposal,  inter  vivos,  either  gratuitously  or  for  onerous 
causes,  but  not  intuitu  mortis;  and  accordingly,  a  subsequent  deed, 
intended  to  create  interests  of  fee  and  liferent  prejudicial  to  the 
heirs  of  the  marriage-contract,  was  found  to  be  ineffectual  to  alter 
the  succession.  In  deciding  that  the  truster  had  not  an  unlimited 
fee.  the  fact  of  the  power  being  given  in  a  marriage-settlement 
received  considerable  weight.  In  Coltart  v.  Corrie  (h)  a  power  to  Mutual  settle- 
sell,  reserved  in  a  mutual  settlement  by  husband  and  wife,  "  should  ^^^^' 
they  find  it  necessary  for  their  support  to  do  so,"  was  held  to  be 
qualified  by  the  condition  attached  to  it ;  and  a  disposition,  bearing 
to  be  a  recompense  for  past  services,  was  reduced. 

1889.  An  entailer  may  reserve  power  to  nominate  additional  Effect  of  re- 
heirs,  and  such  a  power  may  be  exercised  after  the  completion  of  a  SteTthesIc-  ^ 


cession. 


(/)  See  GUndonwyn  Scott  y.  Maxwell,  22  (g)  Ramtay  y.' Cowan,  11  July  1888,  11 

Majr  1850,  12  D.  938,  affirmed,  1  Macq.  8b.  967. 

791,  a  case  of  a  provision  by  a  wife  to  a  (h)  Coltart  v.  Corrie,  26  March  1853,  16 

husband  under  a  mutual  settlement  sub-  D.  606. 
jpct  to  a  power  of  this  nature. 
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cHAFTOLx.  title  upon  the  original  entail,  (t)  In  the  case  of  Fort€rJi€ld,(k) 
where  a  power  to  nominate  heirs  was  reserved  by  the  entailer,  it 
was  held  that  the  power  was  exercised  by  the  entail  of  another  es- 
tate, declaring  that  the  heirs  therein  called  should  be  the  heirs  of 
the  first-mentioned  entail.  In  this  case,  the  heir  first  called  to  the 
succession  by  the  original  entail  had  made  up  a  title  under  it,  pass- 
ing over  the  deed  of  appointment,  and  possession  was  had  on  that 
title  for  more  than  forty  years  by  persons  who  were  heirs  under 
both  destinations.  But  on  the  succession  opening  to  the  heirs  spe- 
cially called  by  the  deed  of  appointment,  it  was  held  to  be  the  regu- 
lating deed,  and  that  the  right  of  succession  which  it  conferred, 
heiug  Jure  factiUatis,  was  not  affected  by  prescription. 

General  rale.  1890.  The  cascs  ou  powers  by  reservation  were  reviewed  in 

Morris  v.  Tennant(l)  by  Lords  Cran worth  and  St  Leonards,  in 
whose  opinions  the  doctrine  is  explicitly  laid  down,  that  a  liferent 
by  reservation  with  a  power  of  disposal  is  equivalent  to  a  fee. 

CoDTeyaiice  in  1891.  11.  GrANT  OF  POWER  OF  DISPOSAL  TO  A  LIFERENTER  BY  CON- 

^th  i»w?or*  8TITUTI0N. — The  rule  of  construction  in  this  class  of  cases  is,  that 
disposal,  does     a  lifereutcr  by  constitution,  even  when  armed  with  the  most  general 

not  csrry  toe  , 

fee.  power  of  disposal,  is  not  a  fiar ;  and  that  the  appointee  of  the  life- 

renter,  or  failing  such  an  appointment,  the  disponee  under  the  des- 
tination over,  takes  the  estate  not  as  the  heir  of  the  liferenter,  but 
as  the  heir  of  the  granter  of  the  power,  (tw)  In  most  of  the  cases 
we  are  about  to  notice  the  conveyance  was  made,  in  the  first  in- 
stance, to  trustees ;  and  powers  of  disposal,  variously  expressed, 
were  conferred  on  the  parties  to  whom  the  annual  proceeds  of  the 
estate  were  directed  to  be  paid  over.  The  interposition  of  a  trust 
for  the  purpose  of  keeping  the  fee  and  liferent  distinct,  would  of 
course  make  it  more  diflScult  to  suppose  that  a  constructive  fee  Avas 
given  to  the  liferenter ;  but  the  decisions  do  not  appear  to  have 
gone  very  much  on  this  consideration  ;  and  accordingly  we  find,  in 
the  case  of  Baine  v.  Craig,  where  there  was  a  direct  mutual  dis- 
position between  spouses  to  their  own  liferent  use,  fee  to  the  chilJ- 
ren,  subject  to  a  power  of  disposal,  the  Court  did  not  regard  the 
addition  of  the  power  as  equivalent  to  a  fee  in  the  liferenters,  but 
gave  effect  to  the  destination,  according  to  tha  natural  meaning  of 

(t)  Porterfield  v.  Stewart,  1  Sh.  9,  N, E.  {I)  MorntY.  Tennantyin  H.  L.  6 July  1856, 

6 ;  remitted,  2  W.  &  S.  869  ;  opinions,  8  27  Jur.  546 ;  26  March  1858,  80  Jur.  493. 
Sh.  16  ;  judgment  of  affirmance,  28  Sept.  (m)  On  this  principli3,  the  heirs  of  the 

1881,  5  W.  &  S.  515.    See  also  Earl  of  destination  over  were  held  entitled  to  con- 

Straikmare  v.  Strathmore't  Trs.,  15  Sh.  449;  firm  as  executors  of  the  fee,  notwithstand- 

80  July  1840,  1  Rob.  189 ;  Fraser  v.  Lord  ing  the  existence  of  a  partial  power  of  dis- 

Lovat  (Ahertarff),  28  Feb.  1842, 1  Bell,  105.  posal ;  M'Gown  v.  KinUy,  4  Dec  1835,  14 

(*)   Porterfield  v.  Stewart,  supra.  Sh.  105. 
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the  words,  to  the  extent  of  the  one-half  of  the  property  to  which   qhapteb  lx. 
they  assumed  the  wife  had  right.  (») 

1892.  In  the  recognition  of  this  doctrine,  effect  is  given  to  the  EzpUmatioii  of 
reasons  which  the  testator  may  he  supposed  to  have  for  withholding 

the  full  and  absolute  dominion  of  the  property,  while  giving  to  his 
immediate  heir  a  voice  in  the  disposal  of  it.  For  example,  a  tes- 
tator may  wish  the  capital  to  be  left  in  the  hands  of  trustees  dur- 
ing the  lifetime  of  his  widow  or  daughter,  with  the  view  of  consti- 
tuting an  alimentary  provision  in  her  favour,  and  may  at  the  same 
time  be  willing  that  she  should  be  as  entirely  unfettered  in  the  dis- 
posal of  the  fee  as  if  the  property  were  her  own.  Or  he  may  be 
i^-illing  that  any  appointment  of  heirs  by  the  liferenter  should  re- 
ceive effect  in  preference  to  the  rights  of  his  heirs ;  and  may  yet 
prefer  his  own  heirs-at-law  to  the  heirs-at-law  of  the  liferenter,  who 
would  of  course  be  entitled  to  the  succession  if  the  conveyance  were 
absolute.  Again,  it  may  be  desirable  to  give  the  use  of  the  capital 
to  the  liferenter  as  a  fund  of  credit,  with  a  power  of  sale  to  meet 
emergencies  ;  in  which  case  the  power  of  disposal  will  be  a  general 
one.  It  is  on  such  considerations  as  these  that  the  rule  of  inter- 
pretation applicable  to  faculties  of  disposal  mainly  depends. 

1893.  The  effect  of  a  disposition  in  liferent,  with  a  power  of  ap-  ExamiMtion  of 
pointment,  underwent  elaborate  discussion  in  three  leading  cases,  ^^^'^Sf 
each  raising  the  question  in  a  different  way.    In  the  case  of  fVeddeU  J^"  ^^  ^' 
or  Nes8,(o)  a  power  was  given  to  the  testator's  widow  to  appoint  by  BeWeddeiL 
testamentary  deed ;  and  the  power  having  been  exercised,  an  action 

was  raised  in  the  Court  of  Exchequer  to  try  the  question,  whether 
the  estate  was  subject  to  inventory-duty  as  property  of  the  widow. 
In  Morris  v.  Tennant{p)  the  question  related  to  the  exercise  of 
the  power  of  appointment  on  deathbed;  in  AlvesY,  Alves(q)  the 
competition  was  between  the  heirs  of  the  liferenter  and  the  truster's 
residuary  legatees.  The  opinions  of  the  judges  who  decided  Wed- 
deUs  case  are  elaborate  and  instructive.  The  result  at  which  the 
Court  of  Exchequer  arrived  was,  that  an  appointee,  under  autho- 
rity of  a  deed  which  empowered  the  liferenter  to  bequeath  the  fee 
by  testamentary  deed,  was  the  heir  of  the  maker  of  the  power,  and 
not  of  the  party  exercising  it — a  result  which  is  obviously  incon- 
sistent with  the  notion  of  a  fee  in  the  person  of  the  liferenter. 

1894.  In  Morris  v.  Tennant  a  power  was  given  to  a  liferenter  MorrU  v. 
of  certain  funds  under  trust,  to  "  settle,  destine,  and  convey"  the    *"**'*'*'• 

(n)  Bttine  v.  Craig^  8  June  1845,  7  D.  (/?)  Morrit  v.  Tennant,  tupra. 

846.  {q)  Alvet  v.  Alves,  8  March  1861,  23  D. 

(o)  Be  WeddeU,  8  Feb.  1849,  Exchequer  712. 
Reports. 
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could  re-'.eive  ►:nrr«:t  as  an  eienrise  *»i  the  p-:»wer.  or  must  be  regarded 
afi  a  cviiveTiince  of  the  i»re:  the  ar^nmei^t  i-_»r  the  lifencnters  heir- 
at'law  l»eiug,  that  a  lifereiit,  o.-apled  with  a  general  power,  was 
e»|uival^nt  to  a  ft:e-simple,  distinjoi-bing  from  WtddtffM  case,  in 
which  the  power  was  to  be  exercise^l  bv  testamentaiy  deed.  The 
decision,  as  stated  in  Li>rd  St  Le<>narls'  exhaustive  analysis  of  the 
law,  was,  that  a  liferent  coupled  with  the  largest  and  most  general 
ptf^wer  of  disjiosal,  cmd  urith  a  destiMatiom  orer,  could  not  be  con- 
strued as  a  fee. 

1896.  The  construction  of  a  general  power  superadded  to  a  life- 
rent, wUhout  an  uUerior  destinaiioHy  has  not  been  finallf  deter- 
mined. In  the  decisions  referred  to  reliance  was  placed  upon  the 
contingent  interest  of  the  person  instituted,  in  default  of  an  ap- 
pointment under  the  power,  as  sufficient  to  prevent  the  fee  from 
vesting  in  the  liferenter.  The  nearest  approach  to  the  case  of  a 
liferent  with  a  general  power,  but  without  a  destination  over,  oc- 
curred in  the  case  of  Alves  v.  Alves.y)  A  liferent  of  a  certain 
share  of  moveable  succession  was  given  to  the  testators  widow, 
with  a  general  power  of  appointment.  There  was  no  express  desti- 
nation over ;  but  the  Court  were  of  opinion  that  there  was  a  suffi- 
cient residuary  destination  in  a  previous  settlement  to  exclude  the 
next  of  kin,  whether  of  the  testator  or  of  the  liferentrix. 

1896.  The  distinction  between  general  and  limited  powers  of 
appointment  is  very  clearly  drawn  in  the  following  passage,  which 
we  quote  from  the  opinion  of  Lord  Westbury  in  the  case  of  PnrseU 
V.  Elder: — "  If  an  estate  or  sum  of  money  be  given  to  an  indivi- 
dual who  is  8ui  juris,  without  words  of  limitation  or  a  declaration 
of  the  extent  of  his  ownership,  but  with  words  indicative  of  the  in- 
tention of  the  testator  that  he  should  have  the  absolute /u^  dispon- 


(r)  Alvet  T.  Alvea,  tupra.  Lord  St  Lqoii- 
ardtt  observes  (Powers,  8th  ed.,  chap.  4,  sec. 
1|  i  9)>  "  A  devise  to  A.  for  life,  expressly, 
with  remainder  to  such  persons  as  he  shall 
hy  deed  or  will  or  otherwise  appoint,  wiU 
of  course  not  give  him  the  absolute  in- 
terest, although  he  may  acquire  it  by  the 
exercise  of  his  power;  Barford  v.  Street,  16 
Ves.  186;  Huffhea  v.  WelU,  9  Hare,  767; 
and  the  rule  applies  to  personal  estate  as 
well  as  to  real  estate,  Reith  v.  Seymour,  4 
Russ.   268;    Scott  v.  JoMelyn,  26  Beav. 


174.**  And  in  the  same  page  ({  11),  he 
adds,  "  It  is  said  that  where  an  estate  is 
given  absolutely,  without  any  prior  limited 
interest,  to  such  uses  as  a  person  shall  ap- 
point, it  would  be  an  estate  in  fee ;  see 
8  Yes.  470  ;  Lord  Towruend  v.  WindKam,  2 
Ves.  sen.  1 ;  ffalet  v.  Margerum  8,  Ves. 
299 ;  Cook  v.  Duekenfield,  2  Atk.  666.  But 
this  doctrine  refers  only  to  a  devise ;  for 
in  a  conveyance  such  a  limitation  would 
merely  confer  a  power  on  the  party,  and 
not  give  him  an  estate  in  fee.'* 
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endi,  then,  in  any  case,  those  words  are  to  be  taken  as  indicating  qhaptib  x. 
an  intention  that  he  should  be  the  absolute  owner.  Thus,  if  I  give 
an  estate  to  A.  B.,  to  do  therewith  as  he  pleases,  to  give  to  such 
persons  as  he  shall  think  fit,  and  to  deal  with  it  at  his  will  and* 
pleasure,  all  those  expressions  are  nothing  more  than  a  form  of 
denoting  absolute  ownership,  and  the  intention  to  give  absolute 
ownership.  But  if  a  gift  is  made  to  a  feme  covert,  and  provision  is 
made  for  her  children,  and  then  these  words  are  annexed  to  the 
gift,  that  in  the  event  of  her  having  no  children,  the  property  is 
committed  to  her  discretion  alone,  as  she  may  thereafter  think  fit 
to  deal  with  it,  those  are  words  which,  having  regard  to  the  refer- 
ence to  her  discretion,  and  to  the  cause  for  the  exercise  of  that  dis- 
cretion, and  to  the  fact  that  they  are  annexed  to  a  gift  made  to  a 
feme  cwert  who  is  not  mi  juris,  must,  1  think,  in  conformity  with 
every  principle,  and,  so  far  as  I  know,  in  conformity  with  every 
authority,  be  held  to  amount  only  to  an  indication  of  intention  that 
ih%feme  covert  shall  have  a  power  of  appointment  or  of  disposition, 
and  not  to  be  indicative  of  an  intention  that  the  feme  covert  shaU 
become  the  absolute  owner."(«) 

1897.  Where  the  liferent  of  a  sum  of  fixed  amount  is  charged  Abatem«it  of 
on  residue,  so  much  upon  the  share  of  one  child,  and  so  much  on  i^q^oeoHhe 
that  of  others,  and  a  power  of  disposal  of  part  of  the  capital  is  ^^^    ""^ 
added;  then,  in  the  event  of  the  power  being  exercised,  the  residu- 
ary shares  suffer  abatement  in  the  proportions  in  which  the  liferent 
interest  was  chargeable  upon  them  respectively.  (0 

1898.  III.  Exercise  of  powers  of  disposal. — Although  it  is  an  G«n«jrai  dispod- 
established  principal  that  an  appointee  does  not  take  the  estate  as  exercise  of  a 
heir  of  the  donee  of  the  power,  but  as  heir  of  the  grantor  of  the  ^^^^  °^  ^' 
power,  it  has  been  decided  that  the  donee's  general  disposition, 
executed  intuitu  mortis,  and  even  on  deathbed,  (t^)  carries  the  estate, 

on  the  principle  that  it  is  an  implied  exercise  of  the  power  of  dis- 
posal vested  in  him.(a;) 

1899.  In  Smith  v.  M{bne{y)  an  executrix,  under  the  will  of  her  ^SS^prop^ 
husband,  was  directed  to  hold  the  testator's  funds  for  payment  of  subject  to  a 
debts  and  legacies,  and  inter  alia  for  payment  of  an  annuity  to  hei^ 

self  of  £60  per  annum,  subject  to  certain  conditions,  with  a  decla- 
ration, that  "  in  case  she  do  not  again  marry,  she  is  to  be  entitled 
to  dispose  of  the  residue  of  my  fortune  amongst  our  children  after 

(«)  PurseU  y.  Eldery  18  June  1865,  8  obeervations,  p.  189.     Orierson  y.  Miller, 

Macph.  H.  L.  69,  68.  8  July  1862,  14  D.  989 ;  JBaine  y.  Oraiff,  8 

(0  Bogle Y.  BogU,  16  Sh.  1271.  June  1846,  7  I>.  846 ;    Smiths.  MUne,  and 

(«)  Eifik.  8,  8,  98.  Hyalop  y.  Maxwell,  infra, 

(z)  Cameron  y^MaekU,  29  Aug.  1888,  7  (y)  Smith  y.  MUne,  6  June  1826,  4  Sh. 

W.  k  S.  l06.    See  the  Lord  GhanceUor's  679,  N.  £.  686. 

VOL.  n.  s 
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by  InmnjT  pre- 
reroked. 


cuArtKM  Ls.  her  dtrath.  ill  such  prc'(<>rtioiis  as  sLe  thinks  proper.'  There  was 
DO  destination  over ;  and  the  lady,  who  had  nerer  anr  property  of 
her  own,  left  a  will,  apj->intinir  executors,  without  any  reference  to 
the  power  of  app"*intmtrDt  conferred  on  her  by  her  husband,  and 
giving  and  beijueathinc:  ike  tcMe  /rte  rrsidme  of  her  mihjecUamd 
effects  to  her  chiMren  therein  named,  in  certain  proportions.  The 
judges  were  unanimously  of  opinion  that  the  will  was  a  good  exer- 
cise of  the  power  of  appointment ;  and  the  absence  of  any  ulterior 
destination  in  the  husband  s  will  was  adduced  as  explanatory  of  the 
circumstance,  that  the  executrix  had  disposed  of  the  property  in 
her  own  name. 

1900.  So,  also,  where  a  power  was  given  by  a  testator  to  his 
niece,  "  by  will  or  other  deed  under  her  hand,  to  dispose  of  and 
convey  as  she  may  think  proper,  after  her  decease,  the  capital  sum 
of  £2000,  to  be  set  apart  by  my  trustees  for  answering  her  annuity,' 
it  was  held  that  the  niece's  general  settlement  executed  before  the 
death  of  her  uncle  and  therefore  before  his  settlement  took  effect, 
was  sujfficient  to  cany  the  fee  of  the  money  left  subject  to  her  dis- 
po6aL(2)  Powers  of  disposing  of  shares  of  the  price  of  heritable 
property  directed  to  be  sold,  and  of  funds  invested  on  heritable 
security,  have  been  held  to  be  effectually  exercised  by  testa- 
ment; (a)  and  on  principle,  it  may  be  affirmed  that  dispositive 
words  are  not  essentiaL  A  power  of  disposal  conferred  on  trustees 
is  sufficiently  exercised  by  a  deed  disposing  of  the  specific  fund 
The  recital  of  the  power  is  not  essential  to  the  validity  of  the  deed 
of  appointment,  though  in  practice  it  is  never  omitted.  (6) 

1901.  When  a  power  is  reserved  of  altering  the  order  of  succes- 
sion, it  would  seem  that  one  deed  of  alteration  will  not  exhaust  the 
power,  (c)  The  deed  of  appointment  must,  of  course,  be  a  deed  of 
the  nature  contemplated  by  the  truster.  And  therefore,  where  the 
original  deed  of  settlement  reserved  to  the  granter  a  power  of 
affecting  the  property  by  acts  of  fair  expenditure  or  absolute  dis- 
posal inter  vivoB^  it  was  held  that  a  power  in  those  terms  did  not 
entitle  the  granter  gratuitously  to  alter  the  succession  to  the  pro- 
perty, (d)  And  where  a  party,  by  his  antenuptial  contract,  con- 
veyed his  estate  to  the  heirs  of  the  marriage,  and  reserved  a  power 
to  make  an  entail,  prohibiting  alienation  and  the  contracting  of 


limited  powers 
of  disponL 


{ft)  Hytlop  y.  MaxweWs  Tn.,  11  Feb. 
1884,  12  Sh.  418. 

(a)  Qrierton  y.  Miller ^  supra;  Smith  y. 
Tafflar,  17  Feb.  1886,  14  Sh.  502. 

(b)  Cwminghame  y.  M^Leod,  12  Aug. 
1846, 6  BeU,  252,  257,  per  LoidB  Brougham 
and  Campbell. 


(c)  Olendowwyn  ScoU  y.  Maxwell,  22 
May  1850,  12  D.  932;  affirmed,  1  Macq. 
791. 

(d)  Ramaay  y.  dnean,  11  July  1838,  U 
Sh.  967. 
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debt,  it  was  held  that  an  entail  subsequently  executed,  which  pro-    chaptkb  lx. 
hibited  alteration  of  the  succession,  was  ultra  vires  of  the  contract,  (c) 
And  it  was  held  by  Lord  Mansfield  that  a  power  to  settle  an  herit- 
able estate  in  Scotland  on  a  younger  child,  could  not  be  exercised 
by  giving  it  to  a  grandchild.  (/) 

1902.  Where  a  liferenter  is  invested  with  a  general  power  of  Exerdae  of  a 
disposal  by  deed,  a  variety  of  questions  may  occur  regarding  its  Ey^J^^i^ 
execution  inter  vivos,  the  solution  of  which  will  depend  upon  the  ▼eywicem  life- 
nature  of  the  original  settlement.     If  the  property  is  held  under  a 

direct  conveyance  in  liferent,  with  a  general  power  of  appointment 
and  a  destination  over,  it  is  clear  that,  as  soon  as  an  appointment 
is  made  by  a  deed  inter  vivos,  the  fee  will  vest  in  the  appointee 
subject  to  the  burden  of  the  liferent,  and  the  contingent  reversion- 
ary interest  will,  ipso  facto,  become  discharged.      Further,  there  Discharge  of 
can  be  no  impediment  in  the  case  supposed  to  a  discharge  of  the  life-  Siles^'thffee 
rent,  vnth  the  view  of  conferring  an  absolute  fee  upon  the  appointee.  ^^*  abeoiuteiy. 
But  if  we  suppose  the  case  of  a  settlement  which  vests  the  pro- 
perty in  trustees,  with  a  direction  to  pay  over  the  annual  proceeds 
to  the  settlor's  widow  or  daughter  during  her  lifetime,  subject  to  a 
general  power  of  appointment  in  her  favour,  the  question  is  at- 
tended with  greater  difficulty.    We  should  consider  that  in  that  case 
(esi)ecially  if  the  fund  were  declared  alimentary)  the  party  would 
not  be  safe  in  accepting  a  discharge  by  the  liferentrix,  and  trans- 
ferring the  property  to  her  appointee,  (g^)     However,  there  is  room 
for  maintaining  that  the  consent  of  the  lady  and  her  guardians 
would  validate  the  transaction,  on  the  principle  that  there  would 
then  be  no  party  in  titulo  to  call  the  trustees  to  account  as  for  a 
breach  of  trust. 

1903.  The  decisions  of  the  Court,  however,  have  gone  somewhat  if  liferentrix 
beyond  the  line  indicated  in  the  preceding  paragraph ;  and  it  must  fcJ^J'^ap.^' 
now  be  considered  a  settled  point,  that  a  liferentrix  under  trust  poin^e  may 

■*^  '  .  -  demand  a  con- 

may,  at  any  time,  tender  a  discharge  of  her  interest,  and  call  upon  veyance  from 

the  trustees  to  denude  in  favour  of  the  fiar.     In  the  case  of  Martin    ^  "" 

V.  Bannatyne,  which  we  are  about  to  notice,  the  disposition  of  the 

fee  was  contained  in  the  settlement ;  but  the  principle  is  necessarily 

the  same  where  the  fee  is  constituted  by  a  liferenter  acting  in  virtue 

of  a  general  power  of  appointment.     In  the  case  of  Pretty  v.  New- 

bigging,{h)  a  fund  was  conveyed  to  marriage-contract  trustees  for 

the  purpose  of  providing  an  annuity  to  the  widow,  and  after  her 

(e)  MaeneilY,  MacneiTt  7V«.,27  Jan.  1826,  (^)  See  opinion  of  Lord  Deas  in  Balder' 

4  Sh.  898,  N.  £.  896 ;  Macleod  ▼.  MacUod,  Hon  y.  Fulton,  28  Jan.  1857,  19  D.  299. 

1  July  1828,  6  Sh.  1048.  (A)  FreUy  v.  Newlngging,  1  March  1864, 

(/)  Cunynghame  v.  Cunynghame,  mi,  2  16  D.  667. 
Pat.  484. 
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c«^^yT«»"»   death  to  be  divided  among  the  children  of  the  marriage.    The  lady 
garviyed  her  hnsband ;  and  upon  her  only  son  coming  of  age,  she 
renounced  the  liferent  and  obtained  decree  against  the  trastees, 
finding  that  they  were  bound  to  denude  in  faTour  of  her  son.    We 
may  remark,  that  the  settlement,  which  was  nd  alimentary^  con- 
tained a  destination  orer  to  the  truster's  grandchildren  in  case  of 
the  death  of  any  of  his  children  before  the  fund  should  be  paid  or 
become  payable.      Lord  Butherfurd  held,  that  in  a  mortis  causa 
settlement  such  a  clause  would  hare  prevented  the  vesting  of  the 
fee  until  the  expiration  of  the  liferent,  by  reason  of  the  grandchild- 
ren being  called  as  conditional  institutes ;  but  in  a  marriage-con- 
tract, he  thought  the  presumption  was  for  immediate  vesting.    The 
whole  Court  was  eventually  consulted,  and  the  Lord  Ordinary's 
finding  was  adhered  to,  Lord  Justice-Clerk  Hope  dissenting  in  an 
elaborate  opinion.     It  would  seem,  therefore,  that  a  liferenter  with 
a  general  power  of  appointment  may  indirectly  transfer  the  entire 
estate,  by  appointing  to  the  fee  and  afterwards  discharging  the 
liferent. 
Simibr  remit  1904;  In  the  case  of  Martin  v.  Bannatynej({)  the  same  question 

'''**"  ^•'        was  raised  in  a  different  form.    There  was  a  conveyance  in  the 


^efee bj sue-  marriage-coutract  of  thirty  bank  shares  to  the  spouses  in  conjunct 
liferent,  with  a  liferent  to  the  survivor  as  an  alimentary  provision 
for  self  and  children ;  and  failing  children,  to  the  widow,  her  heirs 
and  assignees  in  fee.  There  were  no  children ;  and  accordingly 
Lord  Neaves,  and  afterwards  the  Court,  sustained  the  widow's /tf« 
exigendi  as  fiar  in  an  action  against  the  trustees.  Another  fund 
was  destined  in  similar  terms,  with  this  difference  only,  that  the 
fee  was  vested  in  the  husband,  who,  by  a  testamentary  settlement, 
appointed  his  wife  his  sole  executrix.  With  respect  to  this  fund  also, 
the  Court,  altering  the  judgment  of  the  Lord  Ordinary,  held  that 
the  widow  was  entitled  to  immediate  payment,  on  the  ground  that, 
as  the  liferent  was  made  alimentary  by  marriage-contract,  the  re- 
striction on  the  right  of  alienation  was  intended  to  protect  the  pro- 
perty against  the  husband's  deeds,  and  fell  with  the  dissolution  of 
Exception  when  the  marriage.  Even  in  the  case  of  a  provision  secured  by  a  testa- 
2JSJJf*  "'^  mentary  writing,  its  alimentary  character  wiQ  subsist,  pending  the 
marriage,  notwithstanding  the  union  of  the  liferent  with  the  fee. 
Thus,  in  Balderston  v.  Fulto9h,{k)  where  the  fee  had  vested  (in  de- 
fault of  nearer  heirs)  in  a  lady  who  already  liferented  the  property 
under  a  trust  excluding  her  husband's  y««  mariti,  the  Court  refused 
to  order  the  money  to  be  paid  over  to  her  husband. 

(f )  Martin  y.  Bannatyne,  8  March  1861,  (k)  Balderttim  y.  /Wfon,  28  Jan.  1857, 

28  D.  706.  19  D.  298 ;  see  Tony  Anderson  y.  Buehaman, 

2  June  1887,  16  Sh.  1073. 
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1906.  The  nature  of  the  right  conferred  on  the  party  who  is  in-   qhaptkb  lx. 
vested  with  a  general  power  of  appointment,  would  seem  to  argue  ExerciBc  of 
that  such  powers  may  be  executed  for  the  benefit  of  the  creditors  K^toent^n" 
of  the  donee  of  the  power;  because  there  is,  ex  hypothesis  no  restric-  ^^o'*'  ©^  ca- 
tion on  his  power  of  appointment.   This  was  assumed  in  two  of  the 
earlier  cases,  RoUo  v.  Bollo,(l)  and  Watt  v.  Taw8e,(m)     It  would 
seem,  however,  from  the  decision  in  the  former  case,  that  the  ap- 
pointment must  be  express ;  a  general  disposition  to  creditors  not 
being  eflFectual  to  carry  an  estate,  over  which  the  disponer  has  only 
a  J118  facultatis.     At  the  period  of  that  decision,  the  law  was  still 
unsettled  on  the  question,  whether  a  liferent  with  a  power  of  dis- 
posal amounted  to  a  fee ;  and  the  decision  was  still  further  compli- 
cated by  the  consideration,  that  the  property  was  vested  in  trustees 
for  the  very  purpose  of  protecting  it  from  the  diligence  of  the  donee's 
creditors.     And  the  Court  seem  to  have  been  of  opinion  that  there 
was  no  intention,  on  the  part  of  the  donee  of  the  power,  of  includ- 
ing the  property  in  question  amongst  the  subjects  conveyed  by  his 
general  disposition,  (ri) 

1906.  Another  question  argued  in  the  case  of  BollOy  was,  whether  whether  credi- 
the  creditors  of  the  donee  of  the  power  have  a  preferable  claim  to  Swexecuto d? 
the  property,  and  whether  such  creditors  could  compel  the  donee  IJ^^fOT^^eir 
to  exercise  the  power  in  their  favour.     In  support  of  the  affirma-  own  advantage, 
tive,  reliance  was  placed  on  the  dictum  of  Lord  St  Leonards,  who 
observes,  "  Equity  holds,  that  where  a  man  has  a  general  power  of 
appointment  over  a  fund,  and  he  actually  exercises  the  power ^  whe- 
ther by  deed  or  will,  the  property  appointed  shall  form  part  of  his 
assets,  so  as  to  be  subject  to  the  demands  of  his  creditors,  in  pre- 
ference to  the  claims  of  his  legatees  or  appointees."(o)   These  ques- 
tions are  still  open.     The  doctrine  laid  down  by  Lord  St  Leonards 
in  deciding  the  case  of  Morris  v.  Tennant^^p) — namely,  that  there  is 
no  fee  in  the  donee  of  the  power  under  the  English  or  Scotch  law — 
is  certainly  adverse  to  the  recognition  of  any  claim  on  the  part  of 
his  creditors  as  against  the  appointee.     The  forms  of  procedure  in 
our  law  are  also  opposed  to  the  notion  of  enforcing  a  party  to  exe- 
cute a  deed  which  he  is  merely  under  a  moral  obligation  to  grant. 
It  is  clear,  to  our  thinking,  that  a  discretionary  power  of  appoint- 
ment coidd  not  be  attached  by  adjudication,  so  as  to  enable  the 

{I)  RoUo  y.  RoUo^  26  Jon.  1848,  5  D.  power  cannot  be  exercised  in  favour  of 

446.  creditors ;  ColviUe  v.  Jarnei,  21  Nov.  1862, 

(m)  Wait  T.  TatDte,  21  Nov.  1829,  8  Sh.  1  Maoph.  41. 

107.  (o)  Sugden  onj  Powers,  8th  ed.,  chap.  9, 

(fi)  Where  a  power  of  disposal  is  given  sect.  8,  }  11. 

to  a  liferenter  to  be  exercised  by  a  moriia  (p)  Morris  v.  Tennantf  27  Jur.  646. 
catua  deed,  it  would  seem  that  snch  a 
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ORAPTEB  LZ. 


Exercise  of  a 
general  power  of 
appropnation. 


Whether  a  life- 
rent intt^rpst 
may  be  limited 
in  virtue  of  a 
power  of  dis- 
posal. 


Objection  on 
the  ground  of 
accumulation. 


creditors  to  execute  it  in  favour  of  a  trustee  for  tbemselYes ;  and 
we  suspect  that  the  creditor's  only  remedy  would  be  by  the  use  of 
personal  diligence  for  his  debt,  under  the  pressure  of  which  the 
donee  might  be  induced  to  exercise  the  power,  and  so  to  convert 
his  inchoate  interest  into  a  right  more  directly  available  to  his 
creditors.  (5) 

1907.  Sometimes  a  power  is  given  to  a  liferenter  to  appropriate 
the  fee  of  the  property,  (r)  Such  powers  are  rarely  given,  and  we 
are  not  aware  of  any  case  in  which  a  power  of  this  nature  has  been 
the  subject  of  judicial  construction  ;  but  there  can  be  no  doubt  of 
the  competency  of  conferring  such  a  power.  No  conveyancer  would 
hesitate  to  accept  a  title  founded  on  the  exercise  of  a  power  of  ap- 
propriation. It  is  much  more  common,  however,  to  confer  upon  a 
liferenter  the  power  of  encroaching  on  the  capital,  in  so  far  as  ne- 
cessary for  support.  Such  powers  are  to  be  interpreted  liberally, 
the  extent  of  encroachment  being  in  the  discretion  of  the  party. 
But  a  power  of  appropriating  for  one's  own  use,  without  limitation 
as  to  the  amount,  will  not  entitle  the  appointee  to  dispose  of 
the  property  by  will  or  mortis  causa  disposition.  («)  A  power  of 
appropriation  may  be  restricted  to  a  particular  subject.  For  ex- 
ample, a  testator  having  left  to  a  lady,  resident  in  his  house,  *'  the 
whole  of  the  furniture  in  her  own  bedroom,  and  any  other  she  may 
choose  for  furnishing  her  house,"  this  provision  was  interpreted  by 
the  Court  to  mean  a  power  of  choosing  liberally,  but  fairly,  any 
other  articles  of  furniture  of  similar  extent  and  value  with  the 
furniture  of  her  own  bed-room.  (^) 

1908.  The  question  has  been  discussed,  whether  a  power  of  ap- 
pointment may  be  validly  exercised  by  a  disposition  conveying  the 
liferent  and  fee  as  separate  estates.  The  question  involves  two 
points :  (1 )  As  to  the  lawfulness  of  such  destinations  per  se  ;  and 
(2)  As  to  the  extent  of  the  donee's  authority  under  the  power. 

1909.  The  first  ground  of  objection  arises  from  the  circum- 


(q)  On  the  general  question  of  the  com- 
petency of  attaching  a  power  by  adjudica- 
tion, see  Stair,  8,  2,  16 ;  Ersk.  2,  12,  6 ; 
Wedderbum  v.  Colville,  1789,  M.  10,426; 
JBaird  v.  Morriaon,  1698,  4  Br.  Sup.  96 ; 
and  opinions  in  Cochrane  y.  Bogle,  2  Mar. 
1849,  11  D.  908. 

(r)  It  is  clear  that  under  a  general  power 
the  donee  may  appoint  himself.  "  A  gene- 
ral power,"  says  Lord  St  Leonards  (Pow- 
ers, 8th  ed.,  chap.  8,  sec.  1,  J  4),  "is,  in  re- 
gard to  the  estates  which  may  be  created 
by  force  of  it,  tantamount  to  a  limitation  in 


fee,  not  merely  because  it  enables  the 
donee  to  limit  a  fee,  which  a  particular 
power  may  also  do,  but  because  it  en- 
ables him  to  give  the  fee  to  whom  he 
pleases ;  he  has  an  absolute  disposing 
power  over  the  estate,  and  may  bring  it 
into  the  market  whenever  his  necessities 
or  his  wishes  may  lead  him  to  do  so." 

(«)  Sprot  V.  Penngcookf  12  June  1866, 
17  D.  840. 

(t)  Reed  y.  StratkaUan,  11  Feb.  1884, 12 
Sh.  426. 
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stance  that  the  Legislature  has  prohibited  the  creation  of  liferents  qhaptbb  u. 
to  endure  beyond  the  lifetime  of  parties  in  being  at  the  date  of  the 
settlement,  with  the  addition  of  the  years  of  minority — the  prohi- 
bition being  now  extended  to  settlements  of  heritable  property  in 
Scotland  by  the  47th  section  of  the  Entail  Amendment  Act.  It  has 
been  thought  that,  as  the  estate  of  the  appointee  is  held  to  flow  from 
the  maker  of  the  power,  the  donee  could  not  give  a  liferent  interest 
to  a  party  born  after  the  date  of  the  settlement,  although  in  esse  at 
the  execution  of  the  power.  Lord  St  Leonards  discards  this  view 
as  applicable  to  a  general  power ;  for,  says  he,  "  to  take  a  distinc- 
tion between  a  general  power  and  a  limitation  in  fee,  is  to  grasp  at 
a  shadow  whilst  the  substance  escapes.  By  the  creation  of  the  power, 
no  perpetuity,  not  even  a  tendency  to  a  perpetuity,  is  effected.''  (u) 
"  With  respect  to  particidar  powers,"  observes  the  same  learned 
author,  "  they  have  a  tendency  to  perpetuity,  which  is  not  obviated 
by  their  enabling  the  donee  to  limit  the  fee ;  for  although  the  donee 
can  dispose  of  the  fee,  he  cannot,  through  the  medium  of  a  particidar 
power,  dispose  of  the  estate  as  if  he  were  seized  in  fee  of  it.  It  is 
well  established,  therefore,  that  under  a  particular  power,  as  a  power 
to  appoint  to  children,  no  estate  can  be  created  which  would  not 
have  been  valid  if  limited  in  the  deed  creating  the  power."  (a;) 

1910.  Secondly,  as  to  the  extent  of  the  donee's  authority,  there  Distinction  in 
is  no  reason  to  suppose  that  a  general  power  of  appointing  to  the  ^n«n?^wer. 
fee  of  estate,  whether  given  to  a  liferenter  or  to  a  trustee,  would  not 
authorise  the  limitation  of  a  new  liferent,  (y)    For  the  donee  might 
assume  the  fee,  and  thereafter  dispone  the  property  with  such  limi- 
tations as  he  pleases.     The  recent  case  of  Oxlefj/s  Trs,^  noticed  in 

the  sequel,  merely  decided  that  the  particular  powers  conferred 
by  a  certain  deed  of  settlement  were  not  such  as  to  authorise  a  dis- 
position of  the  liferent  interest  to  one  child  and  the  fee  to  another. 

1911.  The  effect  of  a  failure  to  exercise  a  power  of  disposal,  is  Dimoeai  of  fee 
to  vest  the  reversion  or  fee,  on  the  expiration  of  the  liferent  interest,  exec^  power. 
in  the  person  nominated  in  the  ulterior  destination,  or,  if  there  be 

no  such  person,  then  in  the  residuary  legatee.  (2)  As  already  men- 
tioned, it  has  not  been  decided  whether  the  succession  falls  to  the 
heirs  of  the  grantor,  or  to  the  heirs  of  the  donee  of  a  general  power, 
when  the  settlement  contains  no  residuary  destination. 

(tt)  Sugden  on  Powers,  8th  ecL,  chap.  8,  (a)  Ahe^  v.  AlveSy  18  Mar.  1861,  23  D. 

eect.  1,  ^5.  12 ;    Purtell  y.  Elder,  18  June  1865,  8 

(z)    Powers,  8,  1,  6,   citing  Money  y.  Macph.  H.  L.  59;  4  Macq.  992;  and  see 

BarUm,  7  Ir.  £q.  Bop.  95.  Dundas  y.  Dundaa,  27  Jan.  1837, 15  Sh. 

(y)  Currie  y.  Currie,  22  Jan.  1835,  18  427  ;  Benry  y.  Grant,  19  Feb.  1824,  2  Sh. 

8h.  290.  725,  N.E.  605 ;  McLean  y.  M'Lean,  5  Br. 

Sup.  444. 
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CHAPTER  LXI. 
OF  POWERS  OF  APPOINTING  PROVISIONS. 

I.  Powers  under  Marria^'CorUraetM.     |        II.  Powen  under  Deede  of  EnUul, 


SECTION  I. 


POWERS  RESERVED  UNDER  MARRIAQE-CONTRACTS. 


BachpoweiB 
reserred  by 
implication  in 
testamentary 
aettlementa; 


bat  must  be 
expressed  in 
marriage-con- 


1912.  A  truster  executing  a  settlement  by  wliich  he  places  his 
property  beyond  his  control,  by  settling  it  on  his  heirs,  may  desire 
to  reserve  to  himself  the  faculty  of  making  provisions  out  of  the 
estate  for  other  members  of  his  family.  If  the  settlement  is  upon 
a  series  of  heirs,  as  in  the  case  of  an  entail  or  a  continuing  trust, 
he  may  confer  a  similar  power  upon  those  who  are  to  succeed  him 
in  the  possession  of  the  property,  or  upon  the  trustees  of  his  suc- 
cession. It  is  not  necessary  in  testamentary  instruments  to  reserve 
such  a  power  to  the  granter  himself ;  and  accordingly,  it  will  be 

*r**tafl*^  ^**^  seen  that  the  cases  relating  to  reserved  powers  of  this  description 
have  arisen  chiefly  upon  the  construction  of  marriage-contracts 
and  deeds  of  entail.  The  construction  of  such  powers  is  not  much 
affected  by  the  nature  of  the  deed  by  which  they  are  created ;  and 
we  prefer,  therefore,  to  take  a  general  view  of  the  subject, — distin- 
guishing, however,  between  a  power  of  burdening  the  estate  with 
provisions,  and  a  power  of  division. 

1913.  It  is  a  general  principle  affecting  the  construction  of  all 
deeds  making  provision  for  children,  that,  unless  the  property  be 
conveyed,  and  that  specifically,  the  father  is  understood  to  reserve 

'  the  power  of  affecting  the  property  by  onerous  deeds,  which  will  be 
preferable  to  the  claims  of  the  children,  (a)  In  accordance  with 
this  principle,  it  has  been  held  that  a  destination  of  property  in  a 
marriage-contract  to  the  spouses  in  liferent,  and  the  children  of  the 
marriage  in  fee,  does  not  limit  the  husband's  Jtis  mariti,  or  exempt 
the  property  from  liability  for  his  debts. (6)    Payment  of  provisions 


Qeneral  settle- 
ment by  mar- 
riage-contract, 
whether  incon 
sistent  with 
retention  of 
powers  of  ap- 
pointment 


(a)  Herriee,  Farquhar,  j*  Co.  v.  Brown, 
10  Mar.  1S88, 16  Sh.  94S. 


(6)  Jameton  y.  Strachan,  27  Jan.  1S35, 
18  Sh.  818. 
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granted  to  children  in  pursuance  of  a  reserved  power,  will  therefore  chapteb  lxi. 
be  postponed  to  the  claims  of  onerous  creditors,  even  although  the 
children  may  have  been  infeft  in  security  ;  and  should  they  have 
received  payment  from  the  heir,  they  will  be  liable  for  their  father's 
debts  to  the  extent  of  the  sums  received,  (c)  If  the  provisions 
have  been  secured  by  infeftment  in  the  name  of  marriage-contract 
trustees,  the  order  of  liability  will  resolve  into  a  simple  question  of 
ranking,  creditors  completing  a  prior  title  being  preferred  to  the 
trustee6.((2)  It  has  been  decided  that  a  married  woman,  on  whom 
a  power  of  appointing  to  a  limited  extent  has  been  conferred  by 
marriage-contract,  may  exercise  the  power  without  her  husband's 
consent — ^his  assent  to  the  faculty  being  sufficient,  (e)  A  power  to  ' 
appoint  with  the  husbands  consent,  falls  by  his  death.  (/) 

1914.  The  first  point  to  be  considered  is,  to  whom  an  appoint-  whether  a  n^ 
ment  may  be  made  under  a  power  to  appoint  to  children,  which  in-  Jf^  may  bJ ' 
volves  the  important  and  as  yet  unsettled  question,  how  far  a  father  ^lu^^a 
who  has  conveyed  the  whole  or  the  bulk  of  his  property  to  the  °*?!S^f*"V^ 
children  of  a  first  marriage,  or  to  trustees  for  their  benefit,  can  be 
considered  to  retain  an  implied  power  of  revocation  to  the  extent 
of  making  a  reasonable  provision  for  the  wife  and  children  of  a 
second  marriage,  (y)     In  Guthrie  v.  Gc/wan  or  BeU,(h)  the  father 
having  disponed  his  whole  property  to  trustees  for  behoof  of  the 
surviving  spouse  in  liferent  and  the  children  in  fee,  the  First 
Division  were  equally  divided  on  the  question,  whether  a  post- 
nuptial contract  in  similar  terms  for  behoof  of  the  second  wife  and 
her  children  could  receive  effect  as  an  onerous  obligation.     In  sup- 
port of  the  affirmative,  reliance  was  placed  on  the  authority  of 
Erskine  and  Bell,(i)  to  the  effect  that  a  postnuptial  contract  is 
effectual  against  creditors  to  the  extent  of  a  moderate  provision,  in 
respect  of  the  husband's  natural  right  to  aliment  his  wife.    Minutes 
of  debate  were  ordered,  but  the  case  waa  compromised.     It  has 
since  been  settled  by  a  majority  of  the  whole  Court,  in  Wilson's 
Trs.  V.  Pagan  or  Wilson, (k)  in  construing  a  provision  in  liferent 
and  fee  to  the  widow  and  children  of  a  second  marriage,  that  the 
widow  was  entitled  to  be  ranked  as  an  onerous  creditor,  but  that 

{c)  Poole  y.  Afukrton,  22  Feb.  1884,  12  Nov.   1840,  8  D.  81 ;    Cowan's  case  and 

"Sh.  481.  Wilton* 9  Trt.,  infra.  See  cases  in  1  Fraser, 

{d)  MacgregoT  t.  Maedonald,  9  Mar.  1848,  794. 
6  D.  888.  (A)  Onthrie  v.  Cowan  or  BtU,  21  Nov. 

ifi)  Innes  y.  Farquhanon,  1692 ;  4  Br.  1846,  9  D.  124. 
Snp.  80.  (t)  Ersk.  4, 1,  88 ;  1  Bell's  Com.,  6th 

(/)  Borthwiek  v.  Trades  Maiden  Hoepi-  ed.,  642 ;  and  CampbelVs  case,  there  cited. 
tal,  1787,  M.  4095.  (*)    Wihon'a  Trt,  v.  Pagan  or  Wilson,  2 

(g)  Brodie^s  Trs,  v.  Mowhray^s  Trs.,  12  July  1866,  18  D.  1097. 
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Whether  a 
power  to  ftp- 
point  of  new  is 
equivalent  to 
ft  revocation 
of  existing 
provisions. 


oHAPTiB  Lxi.  the  children  had  no  jua  crediti  in  a  question  with  the  children  of 
the  first  marriage  claiming  legitim,  the  provision  not  having  been 
made  payable  at  a  period  which  might  arrive  before  the  death  of 
the  father.  (Z) 

1916.  In  the  case  of  JUitchelson  v.  Mitchel8on,(m)  a  father  had 
directed  the  trustees  of  his  mortis  causa  settlement  to  pay  £2000 
to  each  of  his  younger  daughters,  and  to  convey  the  estate  to  the 
eldest.  On  entering  into  a  second  marriage,  he  bound  himself  to 
settle  the  estate  upon  the  heirs-male  of  the  marriage,  to  pay  £1000 
to  each  of  the  younger  children  thereof,  and  reserved  power  to  bur- 
den the  estate  with  reasonable  provisions  to  his  daughters  by  the 
first  wife.  Although  the  reserved  power  was  never  exercised,  the 
Court  held  it  to  be  equivalent  to  a  revocation  of  the  fixed  provi- 
sions bequeathed  to  the  daughters  by  the  prior  trust.  We  do  not 
suppose  that  this  case  would  now  be  foUowed  as  a  precedent.  It 
appears  to  be  opposed  to  the  doctrines  laid  down  by  the  House  of 
Lords  in  connection  with  the  ademption  of  legacies  in  the  more 
recent  case  of  Kippen  v.  Darley,(n) 
Appointees  rank  1916.  Where  estate  is  destined  by  marriage-contract  to  the  heir, 
Se  h^r  m  case  subjcct  to  a  powcr  of  burdening  with  provisions  to  younger  children, 
of  thefoSd"^^  bonds  of  provision  granted  in  virtue  of  the  power  are  preferable,  in 
a  competition  with  the  heir.(o)  This  principle  was  strongly  exem- 
plified in  the  case  of  Russell  v.  BusseU.(p)  The  estate  was  there 
destined  to  the  eldest  son,  subject  to  provisions  to  the  extent  of 
£8000  in  favour  of  younger  children  ;  but  in  consequence  of  debts 
afterwards  contracted,  the  free  estate  only  yielded  £6000.  The 
claim  of  the  younger  children  was  sustained,  to  the  entire  exclu- 
sion of  the  heir ;  and  the  shares  of  children  dying  in  minority, 
which  were  declared  by  the  settlement  to  belong  to  the  eldest  son, 
were  charged  with  the  deficiency.  A  power  of  altering  the  amount 
of  a  burden  imposed  on  the  heir  of  the  marriage  is  not  held  to  be 
exercised  by  laying  a  burden  on  him  as  executor.  Both  provisions 
are  exigible,  (g) 

(2)  In  the  English  case  of  Coleman  t.  Sejf- 
mow,  1  VeB.  sen.  209,  a  father  gave  £8000 
to  a  married  daughter  for  the  use  of  her 
younger  children,  to  be  distributed  amongst 
them  as  she  should  appoint;  and  Lord 
Hardwicke  determined  that  the  gift  did 
not  extend  to  her  children  by  a  second 
marriage ;  and  he  was  further  of  opinion 
that  it  extended  only  to  children  living  at 
the  making  of  the  will,  or,  at  furthest,  at 
the  death  of  the  testator.  But  where  a 
liferent  is  limited  to  a  parent,  with  remain- 
der to  hie  unborn  children  at  he  shall  appoint 
(which  is  the  usual  form  in  English  mar- 


liage-fiettlements),  it  would  seem  that  the 
power  embraces  all  the  children;  Sugd. 
Powers,  8th  ed.,  chap.  16,  sec.  1,  }  31. 

(m)  MiteheUon  v.  Mitehelaon^  16  Nov. 
1820,  F.C.  See  Hanulton  v.  ffamiUon,  1741 , 
M.  4187,  11,576. 

(n)  Kippen  v.  Barley,  21  May  1868,  8 
Macq.  208,  affirming  18  D.  1187. 

(o)  Ertkine  v.  JErekine,  24  May  1827,  5 
Sh.  696,  N.  E.  660. 

{p)  RuneU  v.  Ruuell,  26  Feb.  1886, 18 
Sh.  661. 

(q)  Frew  v.  Frnv,  15  Feb.  1828,  6  Sh. 
564. 
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1917.  Provisions  in  favour  of  younger  children  are  regarded  as  qhaptkb  ixi. 
burdens  affecting  the  estate,  if  made  binding  on  the  heirs  generally,  ^^^  of  provi- 
irrespective  of  the  mode  in  which  such  provisions  may  be  consti-  ^jj^°?l^"*°"* 
tuted.(r)     And,  therefore,  in  a  case  where  provisions  to  children  burdens  on  the 
were  constituted  by  personal  bond,  payable  by  the  heirs  succeeding 

the  granter  in  certain  estates,  and  the  heir  first  succeeding  died 
without  having  made  payment,  it  was  found  that  the  debt  was  a 
burden  on  the  heir  next  succeeding,  and  not  upon  the  executors  of 
the  first-mentioned  heir.(«)  In  the  event  of  the  heir  becoming  in- 
solvent at  the  period  when  the  succession  opens  to  him,  the  child- 
ren, whose  provisions  have  been  made  chargeable  against  the  bank- 
rupt heir,  rank  as  personal  creditors  upon  his  estate  pari  passu 
with  other  creditors  ;(^)  and  if  the  provisions  have  been  heritably 
secured,  they  will  be  preferable,  notwithstanding  the  supervening 
bankruptcy  of  the  heir  within  sixty  days  after  the  infeftment.(«^) 

1918.  Sometimes  a  discretionary  power  of  securing  provisions  is  Powers  of  ap- 
conferred  upon  trustees ;  in  which  case  they  must  be  guided  by  the  toumr^,?hd? 
directions  of  the  testator  in  so  far  as  his  intention  has  been  expressed.  J^^™^^  *"* 
A  declaration  by  a  truster  in  the  foUovring  terms, — "  I  am  aware  how 

very  incorrect  all  these  vnritings  are ;  and  I  hereby  empower  my 
brother  to  alter  any  part  of  them  he  may  think  proper," — ^was  held 
not  to  import  a  power  of  altering  the  destination  of  any  part  of  the 
property ;  but  to  be  merely  a  precatory  direction  to  execute  such 
deeds  as  might  be  necessary  for  the  purpose  of  giving  effect  to  the 
intention.(ic)  In  the  case  of  Denniatoun  v.  Dalglei8h^{y)  the  trus- 
tees having  been  directed  to  invest  sums  of  £20,000  for  behoof  of 
each  of  the  testator's  three  daughters,  "  in  such  terms  and  manner 
that  the  relative  writs  or  documents  shall  be  payable  or  prestable 
to  the  said  respective  legatees  themselves,  or  trustees  for  their  or 
her  behoof,  in  liferent,  and  their  or  her  issue  in  fee,"  the  Court 
found  that  the  provisions  were  not  to  be  paid  to  the  daughters,  but 
to  be  secured  for  them  in  liferent,  and  their  children  in  fee.  And 
although  a  power  of  providing  may  have  remained  in  abeyance 
beyond  the  period  when  the  trustees  were  directed  to  exercise  it, 
the  beneficiaries  will  not  lose  the  benefit  of  the  provision,  but  may 
call  upon  the  trustees  to  execute  the  power  while  any  of  their  num- 
ber are  surviving.  («)    And  in  one  case,  where  an  heir  of  entail  en- 

(r)  CUghom  v.  EUiot,  18  Jan.  1888,  11  (z)  MonUath  Douglat  y.  Douglaa'  Tn., 

8h.  259.  80  June  1869,  21  D.  1066. 

(«)   Maedonald  y.  Lord  Maedonald,   29  (y)    Dennutoun  y.   Dalgleuk,  22  Noy. 

May  1882,  10  Sh.  584.  1888,  1  D.  69. 

(t)  Miller  y.  Wright,  6  July  1886, 14  Sh.  (z)  Cowan  y.  Crawford,  20  Jan.  1887,  15 

1087.  Sh.  898.     See  CampbeU  y.  CampbeU,  1788, 

(tt)  Mansfield  y.  Stuart,  18  Feb.  1888, 11  M.  4076,  6849. 
Sh.  389. 
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OHAPTBB  Lxi.  titlcd  to  make  a  limited  provision  for  his  widow  out  of  the  estate 
died  abroad,  in  ignorance  of  the  death  of  the  previous  heir,  whereby 
the  power  had  devolved  upon  him,  the  Court  awarded  to  his  widow 
a  provision  equal  to  that  which  he  might  have  conferred  upon  her 
in  virtue  of  the  power,  (a) 

1919.  Where  a  power  is  violated  or  exceeded  by  giving  a  differ- 
ent estate  from  that  which  it  authorises,  e.g.,  a  liferent  instead  of  a 
fee,(6)  or  by  giving  the  estate  to  the  wrong  person,(c)  the  appoint- 
ment will  be  set  aside  by  the  Court.  Where  a  power  was  reserved 
by  a  husband  in  marriage-articles  to  grant  provisions  to  daughters 
to  the  extent  of  £3000,  and  failing  the  husband  exercising  the 
power,  to  the  wife,  and  the  husband  appointed  to  the  extent  of 
£2000,  an  additional  bond  granted  by  the  wife  to  the  extent  of 
£1000  was  held  to  be  within  the  power,  (d) 


Whether  sp- 
pointment  is 
Yoidable  for 
excess. 


SECTION  II. 


POWERS  CONFERRED  BY  DEEDS  OF  ENTAIL. 


Limits  of  the 
subject 


Power  of 


1920.  The  present  section  is  in  a  great  measure  supplementary 
to  the  chapter  in  which  the  subject  of  marriage-contract  provisions 
is  discussed.  It  is  confined  to  the  subject  of  the  limitation  of  the 
powers  of  granting  such  provisions  which  is  imposed  by  the  nature 
of  the  title  of  an  heir  of  entail  in  possession,  (e) 

1921.  The  statutory  prohibitions  directed  against  alienation, 
to^hide  terof  Contracting  debt,  and  altering  the  order  of  succession,  though  ex- 
*n^effectof      eluding  by  implication  the  power  of  granting  provisions,  do  not 

derogate  from  the  right  of  the  widow  to  her  terce,  that  being  a  pro- 
vision which  accrues  to  the  widow  by  law,  and  is  neither  constituted 
by,  nor  dependent  on  the  will  of  the  heir  in  possession.  Many  en- 
tails, however,  contain  clauses  excluding  the  right  to  terce,  and  such 
clauses  of  exclusion  are  held  to  be  effectual  as  conditions  of  the 
grant.  (/)    Where  the  terce  is  not  excluded,  a  provision,  granted  by 

(a)  Camphdl  7.  Campbell,  25  Feb.  1809,         (e)  The  exercise  of  the  powers  conferred 
E.G.  by  the  yarioos  entail  statutes  does  not  faU 

{b)  D,  of  Northumberland  v.  M'Oregor^     within  our  subject.    In  so  far  as  provisions 
28  Aug.  1846,  6  BeU,  896 ;  Baikie'a  Trs,  v. 
Oxley,  14  Feb.  1862,  24  D.  689. 

(c)  Wight  V.  Wight,  9  July  1818,  Hume, 
689;  Wattony,  Marjimbanfu,  17  Feb.  1887, 
16  Sh.  686. 

{d)  Forbes  v.  /©rft«,  29  Jan.  1766,  2 
Pat.  84.  On  the  subject  of  excessive  exe- 
cution of  powers,  see  Sugden  on  Powers, 
8th  ed.  chapter  10.  As  to  extension  of 
powers  in  favour  of  grandchildren,  see 
the  next  section  of  this  chapter. 


granted  under  such  powers  are  made  real 
burdens  on  the  estate,  and  the  estate  is 
thus  exposed  to  diligence  at  the  instance 
of  the  creditor,  the  subject  has  been  noticed 
incidentally  in  treating  of  the  estate  of  an 
heir  of  entail  (chapter  88,  sect  2). 

(/)  Oib9on  V.  Reid,  1796,  M.  16,869; 
MacOm  T.  Law,  1798,  M.  16,461 ;  FaMe 
V.  Fairlie,  16  June  1819,  F.O.  See  Hay 
Newton  v.  Hay  Newton,  18  July  1867,  6 
Macph.  1066. 
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the  heir  to  his  widow,  in  any  form,  and  even  on  deathbed,  is  effectual  qhapteb  lxi. 
to  the  extent  of  the  terce.(g')  Where  a  jointure  was  granted  by 
an  heir  of  entail  in  possession  in  excess  of  the  widoVs  legal  pro- 
vision, the  Court  found  that  the  bond  of  annuity  was  comprehended 
in  the  prohibitory  clause  in  the  tailzie,  but  sustained  the  said  bond 
in  so  far  as  the  same  coidd  be  supported  by  terce.(A)  In  such  cases, 
it  has  been  observed,  the  Court  will,  in  the  exercise  of  its  discretion, 
restrict  the  annuity  to  a  moderate  and  suitable  provision,(t)  the 
limit  being  the  amount  of  the  provision  which  the  law  gives  to  the 
widow  of  a  fee-simple  proprietor.  Where  an  entail  contained  a 
prohibition  to  alter  the  order  of  succession,  but  no  effectual  prohi- 
bition against  selling  or  contracting  debt,  a  provision  by  way  of 
annuity  was  sustained  to  the  extent  of  the  whole  free  annual  pro- 
ceeds of  the  estate,  (i) 

1922.  Where  the  deed  of  entail  empowers  the  heirs  in  posses-  Effect  of  wi- 
sion  to  grant  provisions  within  certain  limits,  a  provision  granted  Sepow^rwn- 
in  excess  of  the  power  conferred,  will  not  be  void,  but  will  be  re-  ^^^  andthe 
stricted  in  accordance  with  the  power.  (Z)    Where  a  power  was  given  deed  of  provi- 
to  grant  liferent  infeftments  of  such  parts  of  the  estate  as  should  not  of  it 
exceed  in  yearly  value  a  certain  specified  sum,  and  an  heir  in  posses- 
sion granted  an  infeftment  in  terms  of  the  power,  it  was  held  that 
the  widow  was  entitled  to  the  benefit  of  a  subsequent  rise  of  rent 
in  the  lands  in  which  she  was  infeft  in  virtue  of  the  power,  (m) 
And,  on  the  same  principle  of  construction,  an  infeftment  in  locality 
lands  of  the  value  of  half  the  rental  of  the  estate,  granted  in  terms 
of  a  power,  was  sustained,  notwithstanding  that  at  the  death  of  the 
proprietor  the  estate  ^had  been  diminished  by  a  sale  under  the  Act 
of  Parliament  authorising  sales  of  entailed  lands  for  the  redemption 
of  land  tax.(w)     But  where  a  power  is  given  to  provide  annuities 
not  exceeding  a  specified  proportion  of  the  rental,  the  amount  of 
the  annuity  will  depend  upon  the  value  of  the  rental  at  the  death 
of  the  heir  by  whom  it  is  granted,  when  the  provision  becomes 
exigible.(o) 

iff)  Ersk.  8,  8,  80,  97  ;  Schaw  t.  Calder-  7  Sh.  889.    See  £arl  of  Mar  v.  Ertkine,  28 

wood,  1668,  M.  8196;  Straehany,  Baldwin,  Sept.  1881,  6  W.  &  S.  611,  with  reference 

1786,  M.  8227 ;  Cant  v.  Bortkwichy  1726,  to  the  coiiBtruction  of  a  power  to  burden 

M.  15,554.  the  estate  with  provisions  "  such  aa  the 

(A)  Cant  V.  Borthwick,  supra.  estate  would  conveniently  bear  and  al- 

(t)  Sandford  on  Entails,  p.  868,  citing  low." 
Borthwick  v.  Bortkwick,  1780,  M.  15,566,  (m)  Agnevo  v.  Agnew,  12  Dec.  1810,  re- 

and  Ni^de  v.  Dewar,  1758,  M.  15,606.  ported  in  a  note  to  the  case  of  Gordon  y. 

(*)  Cuninffhame  v.  Beaumont,   1778,  M.  Gordon,  24  Jan.  1811  (16  F.O.  161). 
15,526-  (n)  Malcolm  v.  Malcolm,  21  Nov.  1828, 

(/)  MacGm  y.  Zou;,  1798,  M.  15,451 ;  2  Sh.  514,  N.  E.  458 ;  and  see  Earl  of 

Bruce  y.  Caratairs,  11  May  1778,  2  Pat!  Kiniore,  petr.,  13  May  1814,  F.O. 
829;  EarlofRoike9\,Rothes,2939knA^2%         (o)   Graham  v.  Counieu  of  Glencaim,  7 
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oHAPrra  Ln.         1923.  Where  annuities  are  limited  to  a  specified  proportion  of 
Construction  of  ^^^  rental,  the  computation  is  to  be  made  with  reference  to  the  free 
powers  of  gnat- rental,  deducting  real  burdens,  (j?)  but  not  personal  debts  which 
timited  to  »  pro-  maj  be  made  to  affect  the  estate.  (9)    And  where,  under  the  powers 
Ewe'nmtoi.  *     of  an  entail,  provisions  might  be  granted  to  wives  and  children 
not  exceeding  a  specified  proportion  of  rental  *4n  so  far  as  the 
same  shall  be  free  and  unaffected  at  the  time  with  prior  liferents 
and  annualrents  of  real  debts,  and  after  deduction  of  the  annual- 
rents  of  personal  debts,"  it  was  held  that,  in  estimating  the  amount 
of  the  annuity  competent  to  be  granted  to  the  widow  of  an  heir  in 
possession,  the  interest  of  provisions  to  his  children  affecting  the 
rents  was  not  to  be  taken  into  computation,  (r) 

1924.  In  estimating  the  free  rental,  the  land  in  the  natural  pos- 
session of  the  heir  is  to  be  included  at  a  fair  valuation  ;(s)  but  the 
rule  does  not  extend  so  as  to  include  the  mansion-house,  gardens, 
and  policies.  (0  After  much  discussion  and  some  fluctuation  of  ju- 
dicial opinion,(i^)  it  is  now  settled  that,  in  estimating  the  free  yearly 
value  of  an  entailed  estate  with  reference  to  powers  of  granting 
provisions,  the  value  of  shootings  must  be  taken  into  acccount, 
whether  let  or  unlet,  whether  on  highland  or  on  lowland  estates ; 
and  also  the  value  of  fishings  ;(a?)  the  value  being  estimated,  where 
the  subject  was  in  use  to  be  let  by  the  year,  according  to  an  average 
of  the  rents  received  during  a  series  of  years  immediately  preceding 
the  death  of  the  heir,  (y)  And  where  a  locality  had  been  granted 
without  reference  to  shootings,  it  was  held,  in  a  question  with  the 
next  heir,  that  the  value  of  these  subjects  must  be  taken  into  com- 
putation for  the  piu^ose  of  ascertaining  whether  the  locality  did 
not  exceed  the  provision  authorised  by  the  powers  of  the  entail.  (2) 


Mode  of  com- 
putation of 
amount  of  free 
rental 


July  1806,  5  Pat.  184 ;  IhuffUu  y.  DwgUUy 
16  May  1822,  1  Sh.  408,  N.  £.  882.  Also 
Earl  of  Rothea  y.  Rothes,  29  June  1829,  7 
Sh.  889,  where  the  same  principle  was  ap- 
plied to  the  limitation  of  the  proyiaions 
competent  to  he  granted  to  younger  child- 
ren. 

(p)  No  deduction  ia  allowed  for  pro- 
perty-tax; Maclame  y.  Maclaint,  29  Noy. 
1845,  8  D.  150;  nor  in  respect  of  the  statu- 
tory assessments  for  providing  the  minis- 
ter's manse ;  Elliots.  ElUot,  17  Noy.  1818, 
F.C.;  and  for  repairing  churches  and  school- 
houses  ;  Arutruthar  y.  Arutruther,  14  May 
1828,  2  Sh.  806,  N.  £.  269. 

{q)  Lady  Lee  y.  Lee,  1698,  M.  15,552 ; 
Patereon  y.  Patereon,  17  July  1849,  11  D. 
1420. 


(r)  MeruieM  y.  Meturiee,  15  Dec  1852, 15 
D.  287. 

W  EUiot  y.  Elliot,  17  Noy.  1818,  F.C. 

{t)  Leith  y.  LeUh,  10  June  1862,  24  D. 
1059. 

(v)  See5tne2airy.  Xof^Du^,  24Noy. 
1842,  5  D.  174  ;  MacpkeraonY.  Maephenonj 
if^fira. 

{x)  Leith  y.  Leith,  supra, 

(y)  Maepherson  y.  Maepherson,  16  Feb. 
1848,  5  D.  651. 

(2)  Menzies  y.  Menxies,  10  March  1852, 
14  D.  651.  A  right  of  patronage  may 
be  included  in  the  yaluation;  Dyke  of 
Roxburghe  y.  Roxburghe,  25  June  1818, 
F.O. 
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The  interest  of  money  destined  to  the  heirs  of  entail  for  the  pur-  qhaptib  lii. 
pose  of  increasing  the  estate,  must  be  considered  as  part  of  the  an- 
nual value  of  the  estate  out  of  which  provisions  may  be  granted,  (a) 
And,  in  determining  upon  the  same  principle  of  construction  the 
value  of  the  free  rents  or  proceeds  of  entailed  estates  out  of  which 
provisions  might  be  granted  under  the  Aberdeen  Act,  it  was  ruled 
that  such  value  included  feu-duties,  rents  of  estate  forming  part  of 
the  entail,  but  possessed  on  a  personal  title,  and  also  the  profits 
of  coal  mines,  whether  accruing  in  the  shape  of  fixed  rents  or  of 
royalties.  (6) 

1925.  Where,  however,  a  widow's  provision  consists  of  locality  Provisions  hj 
lands  in  which  she  is  infeft,  her  life-interest  is  subject  to  the  same  how  oonstruel' 
limitations  as  that  of  sui  ordinary  liferent^r ;  and  it  would  seem 

that  she  is  not  entitled  to  the  profits  of  mines  or  quarries,  even 
where  these  are  in  operation  at  the  time  the  liferent  right  ac- 
crues, (c) 

1926.  The  cases  in  which  heirs  of  entail  have  been  held  liable  Liability  of  an 
to  aliment  the  widows  of  predeceasing  heirs,  are  for  the  most  part  aSn^t^^ho" 
referable  either  to  the  principle  of  passive  representation  on  the  ^^^^^^^ 
part  of  the  heir,  or  to  that  of  liability  for  entailer's  debts  attaching  heir. 

to  the  estate.  In  those  of  the  first  class  we  cite  CampbeU  v.  Camjh 
b€ll,(d)  where  a  widow  of  an  heir  of  entail  was  found  entitled  to 
aliment  from  her  son  ex  debito  naturaU,  but  not  from  the  heir  of 
entail  succeeding  to  him,  who  did  not  represent  her  husband,  and 
was  not  within  the  degree  of  relationship  which  creates  such  an 
obligation,  (c)  The  rule  that  the  aliment  of  an  entailer's  widow  is 
a  debt  affecting  the  estate,  is  illustrated  by  the  case  of  Lovyther  v. 
Maclai7ie,{f)  In  a  more  recent  ca6e,(gr)  where  the  entail  authorised 
annuities  to  widows  by  way  of  locality,  the  Court  awarded  aliment 
to  the  widow  of  an  heir  who  had  died  without  exercising  the  power, 
but  held  that  they  could  not  grant  aliment  to  the  younger  children. 

1927.  The  construction  of  powers  of  granting  provisions  to  principles  ap- 

plicable to  tne 

(a)  Houston  v.  NieoUon,  1756,  M.  2888.  («)  See  also  Adam  v.  Lauder,  1762-4,  M.  S^^era^^^'^t- 

(6)    Wdlwood  V.  WeUwood,  12  July  1848,  898,  400.                                                          S^  nrovifiiOTS  to 

lOD.  1480;  and  see,  on  the  last-mentioned  (/)  Lowthery,  Maclaine,  1786,  M.  485.  childbren. 

point,  Doufflaa  v.  Douglas,  15  May  1822,  1  The  case  of  Gibton  t.  Reid,  1796,  M.  5891, 

Sh.  408,  N.  £.  882.  illnstrates  a  different  principle.    Here  the 

{e)  Sandford  on  Entails,  p.  872,  citing  entail  was  defective  in  the  irritant  clanse, 

Ersk.  2,  9,  67 ;  SvnnUm  ▼.  Duchesa  of  Rox-  and  the  estate  was  therefore  liable  for  the 

burghe,  1  Feb.  1814,  F.G.,  where  it  was  debts  and  obligations  of  the  heir  in  posses- 

held  that  the  widow  of  an  heir  of  entail  sion,  among  which  the  right  of  his  widow 

in  locality  lands  was  not  entitled  to  work  to  aliment  was  comprehended, 

stone  and  lime  quarries.  (y)  Jackson  v.  Qourlay,  24  Dec.  1886,  15 

(d)  CampbeU  y.  Campbell,  25  Feb.  1809,  Sh.  818. 
F.C.,  and  16  Dec  1818,  F.C. 
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CHAPTMB  Lxi.  jouiiger  children  is  based  upon  principles  similar  to  those  which 
have  been  considered ;  and  the  authorities  bearing  upon  the  one 
class  of  provisions  are  in  many  respects  applicable  to  the  other. 
Prior  to  the  passing  of  the  Aberdeen  Act(A)  provisions  could  not 
be  granted  by  heirs  holding  under  strict  entails  to  their  younger 
children,  except  in  so  far  as  authorised  by  the  deed  of  entail.  (^) 
Such  provisions,  however,  might  be  made  effectual  against  the 
estate  as  debts  of  the  heir  in  possession,  -where  an  entail  was  de- 
fective in  the  prohibition  against  contracting  debt.  (4)  Where 
power  to  make  such  provisions  was  given,  the  estate  was,  and  is 
under  the  existing  law,  to  be  considered  as  unentailed  to  the  ex- 
tent of  the  provisions  authorised  by  the  power ;  and  provisions  in 
excess  of  the  power  are  to  be  restricted  accordingly,  (i)  Where  the 
deed  of  entail  does  not  provide  for  the  apportionment  of  the  pro- 
visions, the  heir  is  entitled  to  divide  the  fund  among  his  children 
as  he  pleases.  A  bond  of  provision  in  favour  of  younger  children, 
existing  at  its  date,  was  held  to  confer  no  right  upon  children  after- 
wards bom  in  the  lifetime  of  the  grantor ;  but  under  reservation  of 
the  right  of  a  posthumous  child,  as  to  which  a  favourable  opinion 
was  intimated  from  the  bench,  (m) 

1928.  Powers  to  grant  provisions  to  children  cannot,  as  a  general 
rule,  be  extended  by  implication.    Thus,  where  a  substitute  heir  of 

^^^^^*"' entail  nominated  under  the  destination,  but  whose  children  were 
not  substituted  to  him  in  the  destination,  executed  a  bond  of  pro- 
vision in  favour  of  his  only  son  and  daughter,  bearing  to  be  granted 
in  pursuance  of  a  power  to  heirs  to  grant  bonds  of  provision  to 
"  their  younger  children  other  than  the  heir  in  the  said  lands,"  the 
bond  was  held  to  be  invalid,  on  the  ground  that  the  power  did  not 
extend  to  the  case  of  a  substitute  who  had  no  child  possessing  the 
character  of  heir  presumptive  to  the  estate,  (o)  But  where  an  en- 
tail enabled  the  heir  in  possession  to  grant  provisions  in  favour 
of  the  children  of  an  **  eldest  son,"  and  the  destination  called  the 
second  son  to  succeed  in  a  certain  event  (which  happened),  it  was 
held  that  a  provision  in  favour  of  the  children  of  that  second  son 
was  a  valid  exercise  of  the  power,  (p)    So  also,  a  power  to  grant 


Powers  of 
grantiDg  proTi- 
Bions  not  to  be 


(A)  5  Qeo.  IV.,  cap.  87. 

(0  Enk.  8,  8,  80 :  "  The  granting  of 
proviBions  to  yonnger  children,  even  when 
moderate  ones,  atnitable  to  the  condition  of 
the  grantor,  has  been  adjudged  a  contra- 
vention npon  this  medium,  that  the  pro- 
viding of  these  is  to  be  accounted  the 
voluntary  deed  of  the  grantor,  seeing 
younger  children  are  not  secured  in  any 


legal  provision  out  of  the  father's  estate 
as  widows  are  out  of  that  of  the  husband." 

(k)  LockhartY.Loekhart,liei,^.l2,S46. 

{[)  MaeOiU  v.  Law,  1798,  M.  16,461. 

(m)  Oliphant  v.  Oliphant,  1798,  M.  6608. 

(o)  Dickson  V.  Dickson,  4  July  1861,  18 
D.  1291 ;  8  Feb.  1862,  14  D.  482;  18  June 
1864,  1  Macq.  729. 

(p)  JSrskine,  2  Feb.  1860,  12  D.  649. 
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provisions  to  "daughters  and  heirs-female"  may  be  exercised  in   chapter m. 
favour  of  daughters  who  are  not  heirs  presumptive  at  its  execu- 
tion, (g) 

1929.  Notwithsta^nding  the  recognition  in  other  cases  of  the  in  what  cases  a 
rule,  that  powers  of  burdening  are  subject  to  a  strict  construction,  ?idlng  younger 
the  Court  has,  by  an  equitable  extension  of  the  conditio  si  sine  ^^f^j^^  ^ 
liberiSf  sustained  bonds  of  provision  granted  in  favour  of  grand-  |JJ^°^  ^^^^' 
children,  being  the  representatives  of  deceased  children  of  the  heir 

in  possession.  Such  bonds  were  held  to  be  within  the  powers  of 
the  heir,  where  the  deed  of  entail  allowed  certain  portions  of  the 
rents  "  to  be  employed,  laid  out,  and  secured,  to  be  a  fund  for  pro- 
visions to  younger  children  of  the  heirs,  or  of  others  of  my  heirs  of 
tailzie  aforesaid,  where  younger  children  are  not  at  all,  or  are  not 
sufiBciently  provided,  or  may  afterwards  happen  to  eyist/Xr)  The 
same  construction  was  admitted  in  another  case,  where  the  deed  of 
entail  empowered  the  heirs  in  possession  to  burden  the  estate  to  a 
specified  extent,  "  for  providing  of  daughters  and  younger  child- 
ren:''(«) 

1930.  It  is  doubtful  whether  a  general  power  of  this  nature  can  whether  grand- 
validly  be  exercised  in  favour  of  a  grandchild  of  the  heir  in  posses-  father ^^h1ng, 
sion  in  the  lifetime  of  the  father.     In  the  case  of  StrathallanAt)  an  ^  »  pj^p*'  ^b- 

'  ^  ''  ject  01  a  provi- 

heir  in  possession  had,  in  the  assumed  exercise  of  a  power  to  bur-  sion  nnder  such 
den  with  provisions,  created  a  trust  for  payment  to  his  son  of  the 
annual  rent  accruing  on  the  capital  of  the  provision  for  a  term  of 
years,  and  thereafter  for  investment  of  the  principal  in  the  pur- 
chase of  lands  to  be  entailed  on  his  said  son  and  his  heirs  in  a  cer- 
tain order.  This  was  held  to  be  invalid,  except  to  the  extent  of 
the  annual  rents  provided  to  the  son  during  his  life.  But  in  the 
case  of  MaocweU  v.  Grieraon^iu)  where  an  heir  in  possession,  for  the 
purpose  of  implement  of  an  obligation  undertaken  in  his  daughter's 
marriage-contract,  granted  a  bond  of  provision  in  the  exercise  of 
the  powers  of  the  Aberdeen  Act,  under  the  declaration  that  it 
should  be  taken  in  satisfaction  of  the  purposes  of  that  contract 
(which  gave  an  interest  to  the  issue  of  the  marriage),  it  was  held 
that  the  bond  was  not  ineffectual,  as  being  in  favour  of  parties  not 
contemplated  by  the  Statute.    The  principle  of  this  case  would  ap- 

(q)  RedhofiM,  Cr%,  of  y.  Glan,  1748,  M.  {f)  Vi9C<nmte99  of  StrathaUan  v.  Duke  of 

2806  ( WaUon  y.  Qlau) ;  Elch.  "  ProTisions  Iforthumberland,  2  D.  840 ;  28  Aug.  1846, 

to  Hein/'  No.  7 ;  5  Dec.  1744, 1  Cr.  St  &  5  Bell,  896  (nom.  Northumberland  y.  Mac- 

Pat.  872.  gregor).     A  power  to  settle  estate  on  a 

(r)  Earl  of  Wemyu  y.  Trail,  28  Koy.  younger  child  cannot  be  exercised  in  fa- 

1810,  F.G.  yonr  of  a  grandchild ;  Cunynghame  y.  Cun- 

{a)  Smollet  y.  SmoUet,  reported  in  a  note  ynghame,  Vl*ll,  2  Pat.  484. 

to  the  preceding  case,  16  F.C.  48.  (u)  Maxwell  y.  Orierton,  12  Dec.  1848, 


6  D.  208. 
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OHAPTBB  Lxi.  peai  to  \}e  equally  applicable  to  provisions  granted  in  pursuance  of 

powers  conferred  by  the  deed  of  entail. 
Doctrine  of  the  1931.  It  appears  to  be  settled  in  the  law  of  England  that  a 
awo  jsjigan  p^^^j.  ^^  appoint  in  favour  of  children  will  not  authorise  an  ap- 
pointment to  grandchildren,  (ac)  In  the  case  of  Doe  d.  Duke  of 
Devonshire  v.  Cavendi8h,(y)  a  contrary  opinion  was  in  effect  pro- 
nounced ;  but  in  the  subsequent  case  of  BrudeneU  v.  Elw€8,(z)  now 
a  leading  authority,  it  w«is  decided  that  a  limitation  in  a  marriage- 
settlement  to  the  use  of  the  children  "  in  such  parts  or  proportions, 
and  for  such  estate  and  estates,  and  with  and  under  such  charges, 
provisions,  conditions,  and  limitations,"  as  the  spouses  should  ap- 
point, was  not  an  authority  to  give  a  share  to  grandchildren.  But 
where,  under  a  power  to  appoint  to  children,  the  father  appointed 
to  them  absolutely,  and  then  declared  that  the  share  of  each  of  his 
daughters  in  the  fund  appointed  was  so  appointed,  and  he  thereby, 
as  far  as  he  lawfully  or  equitably  might  or  could,  ordered  and  ap- 
pointed that  the  same  should  be  held  by  his  trustees  for  the  daugh- 
ter's separate  inalienable  use  during  life,  and  after  her  decease,  for 
her  children  as  she  should  appoint,  etc.,  it  was  held  that  the  words 
of  appointment  were  sufficient  to  vest  the  shares  absolutely  in  the 
daughters ;  that  the  attempt  to  restrict  their  right  by  limitations  to 
their  issue  was  inoperative  ;  but  that  it  was  competent  to  the  donee 
of  the  power  to  settle  the  daughters'  shares  to  their  separate  use, 
and  to  restrain  them  from  anticipation  or  alienation.(a)  A  power 
of  appointing  or  granting  provisions  to  heirs  of  the  body,  or  issue, 
may,  according  to  the  English  authorities,  and  in  principle,  be  exer- 
cised in  favour  of  descendants  in  esse  of  any  degree,  unless  the  con- 
struction is  affected  by  the  element  of  special  intention.  (6) 
Deed  of  provi-  1932.  Where  an  heir  in  possession  is  empowered  by  the  deed 

dated  by^reason  ^^  entail  to  burdcu  the  estate  with  provisions,  the  non-recital  or 
mis-recit^^ "  mis-recital  of  the  power,  or  the  recital  of  the  Aberdeen  Act  and 
the  power.  the  professed  exercise  of  the  statutory  power,  will  not  prevent  a 
deed  of  provision  within  the  prescribed  limits  being  sustained  as  a 
valid  exercise  of  the  power  given  by  the  entail,  (c)  Where  a  power 
was  reserved  by  a  deed  of  entail,  "  to  burden  and  affect  the  said 
lands  and  estate"  with  provisions  in  favour  of  younger  children,  a 
bond  granted  in  implement  of  this  power  was  sustained,  although 

(z)    See  the  cases   cited  by  Lord   St  (a)  Carver  y.^<nr2e«,  2  Buss.  &Myl.  801. 

Leonards  (Powers,  ch.  16,  sec.  1,  J  2-9).  (b)  Sugden  on  Powers,  chapter  6,  sec- 

(y)  Doe  d,  Duke  of  Devonshire  y.  Coven-  tion  1,  {  8-6. 

dith,  4  Term  Rep.  741,  744.  (c)  Crawford^,  HotchkU,  11  March  1809, 

(z)  BrudeneU  v.  Elrne,  1  East,  442 ;  7  F.C. ;  Lockhart  v.  Loekhart,  15  July  1858 

Yes.  882.  15  D.  914. 
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it  bound  not  the  estate,  but  the  heirs  of  entail,  (rf)  In  another  qhaptkblxi. 
case,  it  was  held  competent,  in  the  exercise  of  a  similar  power,  to 
grant  a  bond  burdening  the  heirs  of  entail  only  in  the  event  of  the 
failure  of  the  grantor's  own  issue  male.(e)  And  where  a  power  is 
given  in  express  terms  to  burden  the  entailed  estate,  the  grantor 
is  not  entitled  to  relieve  that  estate  by  requiring  that  the  provi- 
sions shall  be  paid  out  of  the  rents  falling  to  the  next  heir  in  pos- 
session. (/) 

1933.  In  regard  to  the  estimation  of  the  free  annual  rental  or  Estimation  of 
value  of  the  estate,  where  provisions  to  children  are  restricted  to  a  vXe  o°  estate 
certain  number  of  years'  rent,  the  authorities  cited  with  reference  Hol^rffiStcd 
to  widows'  annuities  appear  to  be  applicable.    Whether  an  annuity  *®  »  proportion. 
to  the  widow  of  the  heir  by  whom  the  provision  is  made  falls  to  be 
deducted  in  estimating  the  free  rental,  is  a  question  depending  on 

the  precise  terms  of  the  power,  the  presumption  being  that  the 
annuity  is  to  be  regarded  as  a  burden,  (gr) 

1934.  Where  a  power  of  sale  is  given  by  the  deed  of  entail  for  Powers  of  sale 
the  purpose  of  paying  ofiF  provisions  charged  upon  the  entailed  entS^^^^ebts, 
estate,  it  is  usually  exercised  under  the  authority  of  the  Court  of  ^^^  ^  ^^^^' 
Session,  who,  upon  a  petition  to  that  effect,  authorise  a  sale  of  such 

parts  of  the  estate  as  may  be  suitable,  and  appoint  a  trustee  to 
carry  the  sale  into  effect,  and  to  apply  the  purchase  money.  In 
such  proceedings,  the  holder  of  the  bond  of  provision  is  considered 
as  a  creditor  of  the  entailer.  (A) 

1935.  Powers  of  burdening  entailed  estates  with  provisions  are.  Whether  an 
according  to  the  usual  tenor  of  such  clauses,  granted  in  general  of^SSTLay' 
terms  to  the  heirs  and  members  of  tailzie:  and,  on  a  strict  con-  e«rci8eaiK)wer 

'  *  given  to  neirs. 

struction  of  clauses  so  framed,  it  would  appear  that  the  power  could 
not  be  exercised  except  by  an  heir  in  possession.  Provisions 
granted  by  heirs  expectant  are,  however,  allowed  to  have  operation 
in  the  event  of  the  grantor  afterwards  succeeding  to  the  estate,  and 
are  binding  both  against  the  person  and  the  estate,  (t)  In  virtue  of 
the  Statute  1696,  cap.  24,  provisions  granted  by  heirs-apparent  who 
have  been  three  years  in  possession  are  held  to  be  binding  against 


(d)  CUghom  y.  Elliot,  18  Jan.  1838, 11 
Sh.  259. 

(e)  Howdm  v.  Forierfield,  17  June  1834, 
12  Sh.  734. 

(/)    Viscountess  Strathallan  v.  JDuke  of 
Northumberland,  20  May  1840,  2  B.  840. 
(g)  Macdonaldy.  Lockhart,  18  May  1886, 

14  Sh.  786,  ovemiling  Douglas  y.  Douglas, 

15  May  1822,  1  Sh.  408,  N.  E.  882 ;  but 


see  PaUrson  v.  Paterson,  17  July  1849,  11 
D.  1420. 

(k)  See  Howdm  v.  Porterfidd,  17  June 
1834,  12  Sh.  734. 

(t)  Houston  V.  Nicolson,  1766,  M.  2338. 
In  this  case  the  provision  was  granted  by 
or  with  the  consent  of  the  heir  in  posses- 
sion at  the  time;  but  that  element  does 
not  appear  to  be  material  to  the  question. 

t2 
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cHAPTSBLxi.  the  estate,  (i)  whether  constituted  by  bond  or  by  revocable  deed  of 

settlement.  (Q 
Deeds  of  expect-       1936.  From  a  Consideration  of  the  nature  of  such  powers,  it  is 
wntin^it  on     cvidcut  that  the  efficacy  of  a  bond  of  provision  granted  by  the  heir- 
{*^^J^***"***  expectant,  in  .the  ostensible  exercise  of  the  powers  conferred  by 
the  deed  of  entail,  depends  upon  the  contingency  of  his  surviving 
and  succeeding  to  the  estate.     Unless  he  succeeds  he  is  not  an 
heir  of  entail  in  the  sense  of  the  power  under  which  the  provision 
is  granted.     This  obstacle  to  the  constitution  of  an  effectual  secu- 
rity over  the  entailed  estate  in  favour  of  the  widow  or  children  of 
an  expectant  heir,  may  be  removed  by  the  heir  in  possession  pro- 
pelling the  estate  to  him  under  reservation  of  a  liferent,  a  device 
which  has  sometimes  been  resorted 'to  by  female  heirs  of  entail 
HaSceu  Craigie  in  favour  of  the  eldest  son.    Thus,  in  the  case  of  HdUcett  Craigie  v. 
'"^*'        Craigie^{m)  Mrs  Craigie,  the  heir  in  possession  under  a  deed  of 
strict  entail,  which  authorised  the  heirs  in  possession  to  charge  the 
estate  with  provisions  to  a  certain  extent,  conveyed  the  estate  to 
her  eldest  son,  reserving  not  only  her  liferent  "  but  also  full  power, 
without  the  advice  or  consent  of  her  said  son,  or  the  heirs  of  tailzie 
substituted  to  him,  to  exercise  every  right  whatsoever  respecting 
the  said  lands  and  estates  in  so  far  as  not  restricted  by  any  of  the 
former  settlements  thereof."     In  virtue  of  this  reservation,  Mrs 
Craigie  granted  provisions  to  her  younger  chUdren ;  whUe  her  son, 
being  vested  with  the  fee  of  the  estate,  also  exercised  similar 
powers  in  favour  of  his  wife  and  younger  children  by  a  postnuptial 
contract  of  marriage.     The  son  to  whom  the  succession  was  pro- 
pelled predeceased  his  mother,  and  in  these  circumstances  a  ma- 
jority of  the  judges  decided  in  favour  of  the  validity  of  the  provi- 
sions granted  by  both  the  liferenter  and  the  fiar. 
Maintenance  of         1937.  In  some  csLscs  the  Court  has  thought  it  fitting  to  autho- 
^^*  pro^SSd    ^^^®  money  to  be  borrowed  by  the  tutors  or  curators  of  an  expectant 
'^r  by  authority  heir  of  entail,  for  the  purposes  of  education  and  maintenance.   This 
is  an  act  of  administration  not  within  the  common  law  powers  of 
the  tutors  or  curators  of  a  minor,  and  the  authority  of  the  Court  is 
requisite  in  order  that  the  transaction  may  be  binding  upon  the  ex- 
pectant heir  after  he  succeeds  to  the  estate,  (n) 

(h)  Kennedy  t.  Kmnedy,  11  Feb.  1S29,         (n)  Miller,  26  Not.  1S86,  15  Sh.  147  ; 

7  Sh.  897.  Earl  ofBuehan,  16  Dec.  1887,  16  Sh.  288 ; 

(Q  Muted  ▼.  Rueeel,  7  Dec.  1852, 15  D.  Jackeon  t.  Chnnrlay,  24  Dec.  1886, 15  Sh. 

192.  818. 

(m)  HaUceti  Craigie  v,   Craigie,  4  Dec. 
1817,  F.C. 
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1938.  When  a  sum  of  money  is  settled  upon  minor  children,  it  Purpose  con- 
is  not  unusual  to  confer  upon  the  surviving  parent  a  discretionary  ^ye%n<xf 
power  of  apportioning  the  bequest  among  the  several  members  of  JJJ^ct^o? divi- 
the  family,  according  to  their  necessities  or  deserts.  A  similar  «on- 
power  may  be  reserved  by  the  granter  of  a  marriage-contract  pro- 
vision, where  the  purpose  is  to  secure  a  fixed  sum  to  the  family, 
without  interfering  with  the  fathei^s  discretion  as  regards  the  dis- 
tribution of  the  money.  One  main  object  in  view  in  the  settlement 
of  provisions  by  antenuptial  contract,  is  that  of  conferring  a  Jus 
crediti  on  the  children  of  the  marriage,— an  object  which  can  only 
be  attained  by  the  husband  or  some  other  responsible  party  coming 
under  an  obligation  to  pay  a  fixed  sum  at  a  period  which  may  hap- 
pen during  his  lifetime,  e.g.,  at  the  dissolution  of  the  marriage.  If 
the  husband  is  desirous  at  the  same  time  of  retaining  his  power  of 
testing  upon  the  fund  so  appropriated,  he  may,  to  a  certain  extent, 
accomplish  that  purpose  by  reserving  to  himself  a  power  of  divi- 
sion. The  cases  of  Brovming  v.  Brownings  Trustees  (a)  and  Ood^ 
dard  v.  Stewart  (b)  show  the  importance  of  attending,  in  the  fram- 
ing of  settlements,  to  the  conditions  which  can  alone  secure  a  Jus 
crediti,  namely,  an  absolute  obligation  to  pay,  that  obligation  being 
prestable  at  a  period  which  may  happen  in  the  husband's  lifetime. 

1939.  A  provision  in  favour  of  children,  contained  in  a  marriage-  Doctrme  that 
contract,  is  onerous ;  and,  notwithstanding  the  reservation  of  a  power  robjwt^to  t^^'^ 
of  distribution,  it  vests  in  the  children  as  a  class  from  the  time  at  J^f  y^^ 
which  such  provision  is  made  payable  or  made  chargeable  with  in-  thechudrenaa 
terest.      In  the  case  of  Sivright  v.  Dallas, (c)  where  a  fund  was 
secured  by  postnuptial  contract  to  the  parents  in  liferent,  and  to  the 

(a)  Browning  y.  Browning*9  Trt.,  25  May     6  D.  1018,  see  Lord  MoncreifTs  opinion  ; 
1887,  16  Sh.  999.  Miller  y.  Miller,  infra. 

(b)  Qoddard  y.  Stewart,  9  March  1844,  (c)  Sivright  y.  Dallat,  27  Jan.  1824,  2 

Sh.  648,  N.  £.  548. 
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CHAFTEB  Lxii.  cLildrcii  nascituri  in  fee,  the  Court  seem  to  have  been  of  opinion 
that  a  contingent  fee  vested  in  each  child  at  birth,  defeasible  by 
the  appointer  to  a  certain  extent  during  his  lifetime ;  and  this  ap- 
pears to  us  to  be  the  more  correct  view.  And  accordingly,  although 
the  father  had  executed  a  deed  of  apportionment  giving  the  bulk 
of  the  money  to  his  daughter,  and  she  died,  bequeathing  her  in- 
terest to  her  uncle,  the  Court  sustained  a  revocation  of  the  appoint- 
ment executed  after  the  daughter's  death,  and  held  that  the  pre- 
sumption was  for  an  equal  division.  A  liferent  given  by  a  stranger 
to  a  father  in  conjunction  with  a  power  of  apportionment  among 
his  children,  does  not  import  a  fee  in  the  person  of  the  father. 
This  proposition  may  be  deduced  from  the  general  doctrine  of  life- 
rents with  powers  of  appointment  superadded,  as  explained  in  a 
previous  chapter ;  and  it  was  expressly  laid  down  in  the  case  of 
Miller  v.  MiUer,{d) 
Fowen  of  1940.  A  power  of  division  is  sometimes  given  to  trustees,  which 

to^tr^^e^y*"    may  relate  either  to  the  appointment  of  family  provisions  or  to  the 
selection  of  objects  of  charity  or  benevolence.     Where  a  power  is 
given  to  trustees  of  settling  marriage  portions,  or  advancing  sums 
for  the  establishment  of  children  in  business,  it  is  usual  to  specify 
a  maximum  sum,  which  thus  furnishes  a  rule  of  limitation  for  the 
appointment.    But  in  a  case  where  the  sum  had  been  left  blank,  (e) 
the  Court  authorised  the  trustees  to  fill  up  the  blank  with  such  a 
sum  as  was  just  and  reasonable,  according  to  their  sound  discretion. 
Whether  such    In  the  caso  of  MuiT  V.  MocdonolcCa  Trustees, {/)  a  father  bound  his 
mn^erSse^  trustecs,  ou  his  daughter  attaining  majority,  or  on  her  previous 
the  specified      marriage,  to  lay  out  the  sum  of  £1600  on  heritable  bonds,  or  other 
proper  security ;  but  the  trustees  failed  to  invest  the  money  when 
the  beneficiary  became  of  age,  and  the  lady  afterwards  married. 
In  an  action,  to  which  the  surviving  trustee  was  a  party,  the  Court 
found  that  the  power  had  not  lapsed  by  non-exercise  at  the  period 
appointed  by  the  settlor ;  and  that  it  was  the  duty  of  the  surviving 
trustee  to  execute  the  power. 
Whole  fund  1941.  The  wholc  fund  must  be  divided  amongst  all  the  grantees 

most  be  divided,  ^f  ^^^  settlement ;  and  if  this  is  done,  the  Court  will  not  interfere 
with  the  appointment  on  the  allegation,  that  certain  of  the  shares 
are  inadequate,  unless  the  sum  given  is  so  small  as  to  be  illusory,  (y) 
wiietheran      It  is  Settled  by  two  concurring  decisions  of  the  Court  that  the  ab- 
mM^^uotjec-    solute  cxclusion  of  any  one  child,  or  of  the  representatives  of  any 

WWe  on  that       ^^j  ^.^^  ^   j^.^^^  ^4  j^^^    ^ggg^  ^2  (/)  Muir  v.  Pollock,  9  Dec.  1861, 14  D. 

Sh.  81 ;  and  see  also  Ormuton  t.  OrmUton,  152. 

24  Jan,  1809,  Hume,  631.  (g)  Dunbar's  7V«.  v.  Shaw,  18  Nov.  1806. 

(e)  Stewart  v.  Stewart,  26   Nov.  1818,  Hume,  206;  Wight  v.  Wight,  and   Walton 

Y.Q.  V.  Rohertfon,  infra. 
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child  in  whom  a  jvs  quomtum  has  vested,  nullifies  the  appoint-  qhaptkb  ixn. 
ment.(A)  But  it  has  not  heen  authoritatively  determined  whether 
it  is  a  good  objection  to  a  deed  of  appointment  that  the  division 
is  made  so  as  to  give  only  a  nominal  or  illusory  share  to  some  of  the 
legatees.  This  was  formerly  held  to  be  a  good  objection  by  the 
Court  of  Chancery  in  England.  The  Court  was  in  the  habit  of  English  sutnte. 
setting  aside  unequal  appointments,  as  being  contrary  to  equity, — 
a  system  which  gave  rise  to  much  litigation,  and  ultimately  be- 
came unworkable.  To  correct  this  error,  the  Act  1  Will.  IV.,  cap.  46, 
was  passed,  which  declared  that  appointments  should  be  valid  and 
effectual  "notwithstanding  that  any  one  or  more  of  the  objects 
should  not  thereunder,  or  in  default  of  such  appointment,  take  more 
than  an  unsubstantial,  illusory,  or  nominal  share  of  the  property 
subjected  to  such  power." (t)  The  tendency  of  the  law  of  Scotland 
on  the  subject  is  not  very  well  defined.  In  the  case  of  Watson  v. 
Ma7yoribank8,{k)  a  deed  of  apportionment  was  set  aside,  partly  on 
the  ground  that  the  shares  given  to  two  of  the  legatees  were  illu- 
sory. The  authorities  on  the  question  were  afterwards  reviewed 
in  the  case  of  Cratvcour  v.  Orahamj{l)  by  Lord  Cuninghame,  who 
came  to  the  conclusion,  that  it  was  neither  competent  nor  expedient 
to  interfere  with  the  exercise  of  a  power  of  apportionment  on  such 
grounds.  In  the  subsequent  case  of  Harder* s  Tra.  v.  Harder ^{m) 
a  deed  of  apportionment  of  a  provision  of  £2000 — ^whereby  £50 
was  given  to  one,  and  the  balance  to  the  other  of  two  daughters — 
was  held  not  to  be  open  to  the  objection  of  illusory  appointment. 

1942.  Another  question  has  been  much  agitated,  which  is.  Who  Who  is  entiUed 
are  the  parties  entitled  to  challenge  an  irregular  appointment  ?    In  ^fectwe^-* 
the  case  of  Watson  v.  Harjoribank8,(n)  a  deed  of  apportionment  was  P<»"»*™^nt. 
set  aside  at  the  instance  of  certain  of  the  children,  on  the  ground 
that  two  other  children,  then  deceased,  and  who  were  not  repre- 
sented in  the  process,  had  been  passed  over.     It  was  observed  by 
the  Lord  Ordinary,  and  assumed  in  the  judgment  of  the  Court,  that 
any  of  the  children  would  have  a  legal  interest  to  set  aside  an  irre- 
gular appointment,  although  he  himself  were  not  excluded ;  his  title 
being  his  position  as  a  beneficiary  under  the  settlement  creating 
the  power.    In  the  case  of  Cratvcour  the  action  was  at  the  instance 
of  the  creditors  of  the  excluded  legatees.     The  whole  Court  were 

(A)  Ersk.  3,  8,  49 ;  Wiffhi  v.  Wight,  9  (l)  Oraweour  v.  Oraham,  8  Feb.  1844,  6 

Jtdy  1818,  Httme,  539 ;  Watson  v.  Bobert-  D.  589. 

wn  and  Maryaribankt,  17  Feb.  1837, 15  8h.  (m)  Harder' s  Trs.  y.  Mardsr,  80  March 

586.  1858, 16  D.  638. 

(i)  11  Geo.  IV.  and  1  Will.  IV.,  cap.  46.  (n)   Watwm  v.  Marjoribankt,  supra. 

(k)    Watwn   y.  Maiyoribanks,   17    Feb. 
1837,  15  Sh.  586. 
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oHAPTKBLxii.  coTisulted  OH  the  question  of  title,  and  their  opinion  was  (Lords 
Fullerton  and  Jeffrey  alone  dissenting)  that  the  right  of  challenge 
was  personal  to  the  object  of  the  power,  and  that  it  could  not  be 
put  in  motion  by  his  creditors.     Lord  Justice-Clerk  Hope  pointed 
out  that  the  very  object  of  reserving  a  power  of  distribution  might 
be  to  prevent  the  parent's  money  going  to  the  creditors  of  a  son 
who  was  hopelessly  involved  in  debt,  adding, — "  That  the  actual  in- 
terest of  the  child,  at  the  date  of  the  deed  exercising  the  power  of 
distribution,  is  within  the  duty  of  the  parent  to  consider  and  pro- 
vide for,  can  hardly  be  disputed.    If  that  interest  is  provided  for  in 
the  way  most  beneficial  to  the  child,  and  the  child  adopts  and  con- 
curs in  the  exercise  of  the  power,  there  is  an  end  of  the  question/'(o) 
Fund  Beuied  on        1943.  It  scems  to  be  established  by  some  of  the  older  cases  on 
mai^ri]^!*'  *      marriage-contract  provisions,  that  a  fund  specially  destined  to  heirs 
whether  8^'ect  or  children  of  the  marriage  is  subject  to  an  equitable  power  of  di- 
power  ofdivi-    vision,(p)  which  is,  of  course,  not  validly  exercised  by  conveying 
to  the  heir-at-law.  (j)     In  the  more  recent  case  of  Ponton  v.  Foti- 
ton^r)  the  Court,  adhering  to  Lord  Jeffrey's  interlocutor,  sustained 
a  deed  of  apportionment  of  a  sum  secured  by  antenuptial  contract  to 
the  surviving  spouse  in  liferent,  "  and  to  the  heirs  and  bairns  of 
the  said  intended  marriage  in  fee  ;"  but  we  doubt  whether  this  de- 
cision would  now  be  regarded  as  a  precedent.    In  Dykes  v.  Dykes, (js) 
the  expression,  "  heir  or  heirs'*  of  the  marriage,  in  a  contract  of 
marriage  binding  the  husband  to  convey  heritable  estate,  was  in- 
terpreted to  mean  the  heir-at-law ;  and  a  conveyance  of  part  of  the 
estate  to  a  younger  son  was  held  to  be  ultra  vires,  and  a  fraud  upon 
the  heir.    But  a  power  to  divide  the  price  of  a  wife's  estate  among 
the  "  heirs  and  bairns  of  the  marriage"  was  found  to  be  validly  exer- 
cised by  entailing  the  estate  on  the  eldest  son,  and  charging  it  with 
bonds  of  provision  in  favour  of  the  younger  children.  (^) 
Whether  child-         1944.  On  the  subjcct  of  apportionment  between  children  of  a 
ren  of  second^  ^  first  and  sccoud  marriage,  two  cases  are  reported,  which  sufficiently 
right  to  partici-  exhibit  the  principles  by  which  the  Court  will  be  guided  in  the  de- 
^  '  termination  of  such  questions.     In  the  first  of  these  cases,  the  hus- 

band had  bound  himself  to  pay  to  the  children  in  existence  at  the 
dissolution  of  his  first  marriage  £9000,  divisible  at  his  pleasure,  or 
the  sum  of  £6000,  if  there  should  be  only  one  surviving.  The  wife 
died,  leaving  two  children  ;  and  the  husband, — Shaving  entered  into 

(o)  Orawcour  y.  Graham,  6  D.  696.  (r)  Ponton  v.  Fanton,  14  Feb.  1887, 16 

Ip)  HerrUa  v.  HerrieM,  26  Nov.  1806,  Sh.  664. 
Hume,  628.    See  the  prior  cases  cited  in  1  («)  Dyket  v.  Dykea,  9  Feb.  1811,  F.C. 

Fraaer,  768.  \t)  Erskintt  v.  Erakine,  17  Jan.  1826,  4 

(q)  Ormiston  v.  Ormision,  24  Jan.  1809,  Sb.  867,  N.  E.  862. 
Hume,  631. 
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a  second  marriage,  and  after  the  death  of  one  of  these  children,  a  obafteb  lxh. 
son, — ^indorsed  on  the  contract  a  memorandiim  apportioning  £8500 
as  the  share  of  the  surviving  child,  but  making  no  mention  of  her 
deceased  brother:  the  Court  refused  to  sustain  the  appointment, 
and  found  that  the  surviving  child  had  right  to  the  whole  £6000, 
one-half  in  her  own  right,  and  one-half  as  executrix  of  her  bro- 
ther, (t^)  The  question  in  the  other  case  alluded  to,  related  to  the 
extent  of  a  power  of  apportionment  granted  to  a  lady  over  a  sum 
of  money  left  by  her  uncle  "  for  the  benefit  of  her  children/'  The 
lady,  after  she  became  a  widow,  executed  a  deed  of  apportionment, 
disposing  of  the  whole  property  to  the  children  of  her  late  husband, 
but  reserving  a  power  of  alteration  in  the  event  of  a  second  mar- 
riage. The  Court  refused,  in  a  declarator,  to  sustain  this  deed  as  a 
valid  apportionment,  holding  that  its  validity  would  depend  on 
whether  the  reserved  power  was  or  was  not  executed.  A  new  deed 
was  then  executed,  setting  apart  a  sum  for  the  children  of  any 
future  marriage,  with  a  destination  over  to  her  eldest  son.  A  new 
action  of, declarator  having  been  brought,  the  deed  was  sustained.  («) 

1946.  It  is  immaterial  in  what  form  a  power  of  apportionment  Form  and  man- 
is  exercised.     Thus,  if  the  terms  of  the  power  are  complied  with,  maitin^tSe° 
the  appointment  may  either  be  by  deed  of  appointment,  as  in  Hun-  ^we? of^divi- 
t€T  V.  Eccle8,(t/)  or  as  part  of  a  marriage-contract,  or  by  bond  of  *^®"- 
provision,(2)  or  by  a  will  or  testamentary  disposition  in  which  the 
fund  may  have  been  dealt  with  as  the  appointer's  own  property,  (a) 
The  apportionment  may  be  made  by  appropriating  a  specific  fund  Appointment  hj 
to  one  of  the  children,  and  allotting  the  residue  to  others ;  and  if  legacies  and 
the  fund  so  appropriated  be  irrecoverable,  the  residue  vrill  not  be  '"**^"®- 
chargeable  with  the  loss  sustained  by  the  special  appointee.  (6) 
But  where  a  father,  who  had  conveyed  his  estates  by  antenuptial 
contract  to  the  children  of  the  marriage,  subject  to  a  power  of  divi- 
sion, afterwards  acquired  by  purchase  certain  heritable  property, 
taking  the  titles  to  himself,  his  heirs  and  assignees,  it  was  held  that 
the  taking  the  title  to  the  acquired  property  in  these  terms  was  not 
an  exercise  of  the  power  of  division  in  favour  of  his  eldest  son  and 
heir ;  and  the  estate  was  declared  to  be  subject  to  equal  division, 
along  vrith  the  rest  of  the  settlor's  property. 

(v)  BrotUe's  Trs.  v.  Mowlfray*s  Trs,,  12  (y)  Hunter  y.  Eeelei  7V«.,17  July  1856, 

Nov.  1840,  8  D.  81.  18  D.  1884. 

(z)  BunUr  t.  Eedes*  Ttm,,  7  March  and  (a)  Erakine  t.  Enkine,  17  Jan.  1826,  4 

17   July  1866,   18  D.    778,   1303.     See  Sh.  867,  N.  E.  862. 

Cfuihrie  y.  BeU,  21  Noy.  1846,  9  D.  124,  as  (a)  Milne  y.  Milne,  6  June  1826,  4  8h. 

to  power  to  proyide  for  wife  in  eyent  of  679,  N.E.  686.  And  see  Jardine  y.  Jardine, 

second  marriagQ ;  and  cases  on  Powers  of  22  Jan.  1860, 12  D.  504. 

Disposal,  antea,  chapter  60.  (6)   WaddeU  y.  Waddell,  20  July  and  15 

Dec.  1842,  6  D.  309. 
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CHAPTKB  Lxii.  1946.  Ill  tho  0086  of  Baikie's  Trs.  v.  Oxleyy{c)  the  question  was 
Appointment  by  ^^^^sed,  whether  the  donee  of  a  power  of  division  among  children  is 
giving  a  liferent  entitled  to  Create  a  life  interest  out  of  the  fund.  The  fund  was 
and  a  fee  to  '  £2000 ;  and  the  donee  had  executed  a  deed  of  appointment,  by 
*^  "'  which  she  gave  to  one  of  her  children  £5  down,  and  the  liferent  of 

£1000 ;  and  to  the  other,  £995,  and  the  reversion  of  £1000  on  the 
expiry  of  his  sister's  liferent.  A  majority  of  the  judges  of  the  First 
Division,  concurring  in  opinion  with  Lord  Jerviswoode,  held  that 
the  deed  of  appointment  was  ultra  vires.  Lord  President  M'Neill 
rested  the  judgment  on  the  ground  that  the  direction  in  the  bond 
of  provision,  which  contained  the  power,  was  to  hold  a  capital  sum 
for  behoof  of  the  donee  in  liferent  and  her  children  in  fee,  subject 
to  the  power  of  division ;  and  that,  as  the  share  of  one  daughter 
had  been  given  chiefly  in  the  shape  of  a  liferent,  the  power  had 
been  exceeded.  Lord  Deas  dissented,  on  the  ground,  as  we  under- 
stand, that  the  £5  actually  given  to  Mrs  Oxley  would  have  stood 
as  a  good  appointment  in  itself,  and  that  the  addition  of  a  liferent 
of  £1000  was  not  a  matter  of  which  she  was  entitled  to  complain. 
It  appears  to  us  that  this  reason  would  equally  apply  to  the  case  of 
an  appointment  to  strangers,  if  only  £5  a-piece  had  been  given  to 
the  legatees.  The  answer  is,  that  every  legatee  is  entitled  to  in- 
sist that  the  whole  fund  should  be  distributed  ;  and  he  may  fairly 
enough  presume  that  if  a  larger  share  were  at  the  trustees'  disposal 
for  immediate  distribution,  his  own  share  of  the  fee  would  be  in- 
creased. A  simple  provision  of  a  sum  of  money  to  a  child  will  not 
be  presumed  to  be  made  in  the  exercise  of  a  power  of  distributing 
a  specific  fund  or  estate,  (rf) 

1947.  By  the  law  of  England,  a  bequest  for  distribution  among 
the  testator's  "  relations"  is  divisible,  exclusively,  among  the  heirs 
who  would  be  entitled  to  succeed  under  the  statute  of  distributions, 
that  is,  amongst  the  nearest  of  kin  according  to  the  local  law  of 
succession,  (e)  The  tendency  of  the  older  Scotch  cases  was  towards 
a  more  liberal  construction ;(/)  and  this  view  of  the  law  receives  a 
certain  degree  of  confirmation  from  the  decision  of  Lords  Cran worth 


Power  to  divide 
or  distribute  a 
fund  amongst 
relations. 


(c)  Baikie's  Trs.  v.  Oxley,  14  Feb.  1862, 
24  D.  589.  As  to  whether  a  power  of  ap- 
poifUment  can  be  exercised  by  limiting  a 
liferent,  see  I  1908,  mipra. 

(d)  Qrunock  Banking  Co.  v.  Smith,  17 
July  1844,  6  D.  1840. 

{e)  Sugd.  Powers,  8th  ed.,  chapter  15 ; 
2  Jarman  on  Wills,  8d  ed.,  108.  The 
rule  is  the  same  where  the  bequest  is  to 
"poor  relations;"  Lewin  on  Trusts,  5th 
ed.,  p.  596. 


(/)  Brown's  Trs.  v.  Hit  Belations,  1762, 
M.  2818 ;  Wharrie  ▼.  Wharrie's  Relationt, 
1760,  M.  6599 ;  Murray  y.  Fleming,  1729, 
M.  4076 ;  Dick  v.  Ferguson,  1758,  M.  7446; 
Snodgrass  v.  Buchanan,  1806,  M.  "  Senrice 
of  Heirs,"  App.  No.  1 ;  and  see  Lord  Gif- 
ford's  observations  in  Hill  v.  Bums,  14 
April  1826,  2  W.  &  S.  87 ;  also  CriehUm 
V.  Orierson,  26  July  1828,  8  W.  &  a 
829. 
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and  St  Leonards  in  Scott  v.  8cott,{g)  holding  that  a  bequest  of  re-  ohapteb  lxit. 
sidue  to  "nearest  relations'' would,  according  to  the  testator's  in- 
tention, include  the  children  of  his  half-sister.  But  in  the  subse- 
quent case  of  M'Cormack  v.  Barher{K)  the  point  was  considered 
still  open ;  and  Lord  Colonsay  was  of  opinion,  that,  in  the  absence 
of  expressions  indicative  of  a  different  intention,  the  word  "  rela- 
tions" meant  nearest  relations  or  next  of  kin.(t)  But  it  was  ruled 
by  the  majority  of  the  Court,  that  where  a  discretionary  power  was 
given,  the  trustees  were  entitled  to  distribute  (by  selection)  amongst 
all  who  could  show  a  traceable  and  distinct  relationship  to  the  tes- 
tator ;  though,  in  the  exercise  of  the  power,  the  trustees  had  allotted 
but  a  small  fraction  of  the  estate  to  the  next  of  kin.(y)  According 
to  the  opinion  of  Lord  Curriehill,(ft)  a  bequest  to  "  relations,"  un- 
accompanied by  a  power  of  selection,  might  be  void  for  uncer- 
tainty ;  but  this  view  is  at  variance  with  the  decision  in  Scott  v. 
Scott;  and  the  better  opinion  seems  to  be,  that  the  principle  enun- 
ciated by  the  Lord  President,  of  equal  division  amongst  the  next 
of  kin,  would  apply  to  a  legacy  unaccompanied  -by  a  power  of  dis- 
tribution. 

1948.  A  direction  to  trustees  to  lay  out  trust-money  on  charities  Power  to  divide 
generally,(0  or  to  establish  a  permanent  trust  for  the  benefit  of  ^Sy^lte.^ 
tlie  truster's  descendants, (rw)  is  not  void  for  uncertainty,  for  under 
such  a  provision  a  power  is  implied  of  selecting  objects  of  the  class 
designated  by  the  truster.     But  it  has  been  considered  that  the 
Court  of  Session  will  not  exercise  a  discretionary  power,(7i)  the  case 
of  charitable  trusts  being  the  only  exception,  (o)     It  is  not  quite  Where  Dower 
clear  that  a  power  of  division  appointed  to  be  executed  on  the  oc-  exercSed,  the 
currence  of  a  particular  event,  such  as  majority  or  marriage,  can  £^*°°  "^  ^ 
be  enforced  after  a  considerable  time  has  elapsed  beyond  the  stipu- 
lated period. (jp)     In  default  of  an  effectual  division  under  a  power 
of  this  nature,  whether  by  reason  of  the  failure  to  exercise,  or  of 


(g)  Seott  V.  Seott,  10  May,  1855,  2 
Macq.  281,  affirming  14  D.  1057. 

{h)  M'Cormack  v.  Barber,  25  Jan.  1861, 

28  B.  898. 

(0  28  D.  411. 

\j)  See  28  D.  409,  per  Lord  Deas. 

\k)  28  D.  406.  On  the  general  subjects 
of  Bequests  to  Relations,  reference  is  made 
to  chapter  41,  in  fin, 

Q)  Dundas  t.  Dundas,  27  Jan.  1887,  15 

Sh.  427 ;  and  see  chapter  24  (Charitable 
Bequests). 

(m)  M^NairY,  M^Nair,  1791,  M.  16,210; 
Caimie  v.  Caimie's  Tra.,  14  Nov.  1887,  16 
Sh.  1. 


(n)  Bumsidea  v.  Smith,  10  June  1829,  7 
Sh.  735;  Ireland  y.  Glass,  18  May  1888, 
11  Sh.626;  Macdonald^s  Trs,Y.Macdanald, 

14  Feb.  1842,  4  D.  678;  Nisbst  v.  Tod, 

15  Jan.  1848,  10  D.  861 ;  Muir  y.  Pollock, 
9  Dec.  1851,  14  D.  152;  Campbell  v.  Camp- 
bell,  1788,  M.  4076,  6849. 

(o)  Miller  y.  Black's  Trs.,  14  Sh.  555 ; 
14  July  1887,  2  S.  &  M«L.  866.  See  opin- 
ions in  Kelland  v.  Douglas,  28  Noy.  1868, 
2  Macph.  150. 

(p)  See  Stein  v.  Stein,  8  Dec.  1826,  5 
Sh.  101,  N.  E.  98 ;  Cowan  v.  Crawford,  20 
Jan.  1837,  15  Sh.  898;  Muir  v.  Pollock, 
supra. 
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OHAPTEE  Lxn.  ^he  irTegulaT  exercise  of  the  power,  the  estate  will  fall  to  be  divided 
amongst  the  beneficiaries  in  equal  shares.  (<;) 

(q)  Sivright  v.  DaUoi,  27  June  1824,  2  1698,  M.  14,720.     Ab  to  the  period  when 

8h.  648,  N.  £.  548 ;  WaUon  y.  Maryori-  a  division  ought  to  be  made,  see  Dtmbar's 

banks,  16  Sh.  686,  591;  JiMtdme  y.  JartUne,  Tn.  y.  Shaw,  18  Nov.  1806,  Hume,  265; 

22  Jan.  1850, 12  D.  604 ;  and  oases  in  the  M'Cwmaek  y.  Barber,  26  Jan.  1861,  23  D. 

preceding  note ;  also  Thonuon  y.  Cumber-  898. 
land,  16  Noy.  1814,  F.C.;  More  y.  Grier, 
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OHAPTKB  tXlII. 


PART  IX. 


ADMINISTRATION  OF  TRUST  AND 
EXECUTRY  ESTATES. 


CHAPTER  LXIII. 


ADMINISTRATION  OF  TRUSTS  OF  PERSONAL  AND 

GENERAL  ESTATES. 


I.  BeaUtation  and  ManagaMtU  of  EHaU, 
II.   Of  the  Safe  Custody  of  th4  Etiaie. 


III.  Payment  of  DAte  and  Legaeiee. 

IV.  Of  Itweitments, 


SECTION  I. 


KEALISATION  AND  MANAGEMENT  OF  THE  ESTATE. 


1949.  When  we  speak  of  recdiaation,  personal  estate  alone  is  Realisation  of 
understood  to  be  in  view.     The  sale  of  heritable  estate  is  a  special  *^®  "****" 
trust,  and  will  be  separately  considered,  (a)     Before  the  trustee  can 
proceed  to  realise,  he  must  qualify  a  title ;  and,  in  the  case  of  testa- 
mentary settlements,  the  most  usual  title  of  intromission  is  that  of 
confirmation  as  executor. 

1960.  The  trustee's  right  to  confirmation  is  constituted  by  ac-  Confirmation 
ceptance  of  the  trusteeship,  which,  in  the  general  case,  carries  with  [SSJI^^y*^^ 
it  the  duties  and  responsibilities  of  executorship.    Having  once  de-  *[2^*  ^  ^^^^^ 
clared  his  acceptance  of  the  office,  the  executor  ought  to  lose  no 
time  in  having  his  right  confirmed  ;  because,  without  the  title  con- 
ferred by  confirmation,  he  is  neither  in  a  position  to  insist  for  the 
recovery  of  debts  due  to  the  estate,  nor  to  accept  a  discharge  for  its 

(a)  See  chapter  64. 
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oHAPTiB  Lxui.  liabilities.  (6)  For  example,  it  has  been  held  that  an  executor  or 
administrator  suing  for  recovery  of  a  trust-debt  must  produce  his 
title  upon  demand  ;  the  refusal  to  make  production  being  a  ground 
for  a  sist  of  process,  (c)  The  question  of  the  sufficiency  of  the  in- 
ventory given  up  on  confirmation,  is  not  one  with  which  the  debtor 
is  concerned ;  the  extract  decree  of  confirmation  being  a  sufficient 
title  to  sue  for  all  debts  included  in  the  inventory,  (d)  Should  the 
amount  ultimately  realised  exceed  the  estimated  value  of  the  debt 
as  per  inventory,  it  will  be  the  duty  of  the  trustee  to  give  up  an 
additional  inventory,  paying  stamp-duty  on  the  difference. 
What  titles  of  1961.  By  the  Statute  1690,  cap.  26,  special  assignations  and 

equwlaeot  to^  dispositions  in  favour  of  representatives  are  declared  to  constitute 
confirmation.  ^  g^^^  ^j^^  Valid  title  of  posscssion,  "  albeit  the  sums  of  money  or 
goods  therein  contained  be  not  confirmed."  On  the  construction  of 
this  Statute  it  has  been  held,  that  a  conveyance  in  general  terms  of 
a  share  of  the  capital  stock  in  the  business  of  a  firm,(e)  as  also  a 
bequest  of  all  debts  and  sums  of  money  due  to  the  testator  by  one 
individual,  (/)  were  special  assignations.  If,  therefore,  the  execu- 
tor can  obtain  possession  of  debts  specially  conveyed  without  re- 
sorting to  diligence,  his  title  is  secure  without  confirmation; (9)  but 
he  would  not  be  safe,  in  the  prospect  of  a  litigation,  to  trust  to  the 
security  of  the  assignation ;  because  the  Act  saves  the  diligence  of 
creditors,  and  consequently,  as  Lord  Glenlee  observed,  if  diligence 
were  done  before  possession  or  intimation,  the  subject  would  be 
carried  to  the  creditor.  (A)  The  execution  of  a  bond  of  corrobora- 
tion in  favour  of  the  executor,  (i)  tlie  payment  of  interest,(i)  or  the 
acceptance  of  an  intimation  of  assignation,  (Q  have  been  considered 
effectual,  on  the  principle  of  constructive  delivery,  to  vest  the  pro- 
perty in  the  executor  ;  but  it  may  be  doubted  whether  constructive 
possession  would  be  sufficient  to  exclude  the  interest  of  creditors 
using  diligence  in  funds  not  the  subject  of  a  special  assignation. 
Whether  pro-  1962.  Prior  to  the  passiug  of  the  Confirmation  and  Probate 

Sd^inLtrtti^''^  Act,  1858,  it  was  settled  that  probate  or  letters  of  administration 

constitute  an 
active  title 

(h)  See  21  &  22  Vict.,  cap.  66,  as  to         (d)  Broun  t.  Moffat,  16  Dec.  1868,  16 

Confirmation  of  Executors,  and  grants  of  D.  226. 

Probate  and  Administration.  An  executor  (e)  BeU  v.  WUliiony  13  Jan.  1881,  9  Sh. 

who  has  stated  a  debt  at  its  full  amount,  266. 

but  valued  it  at  less  in  the  inventory  lodg-  (/)  Lyle  v.  Falconer,  2  Dec.  1842,  6  D. 

ed  with  the  Stamp  Office,  and  paid  stamp-  286. 

duty  on  the  lower  amount,  is  entitled  to  {g)  Vobie  v.  Oliphant^  1707,  M.  14,890. 

sue  for,  and  on  obtaining  decree,  to  charge  (A)  BeU  v.  WiUiion,  9  Sh.  267. 

for  the  entire  sum ;  Brown  y.  MiUer'a  Em.,  (t)   Watson  v.  Marshall,  1782,  M.  7009. 

16  Dec.  1868, 16  D.  226.  (k)  Robertson  v.  OUehHst,  26  Jan.  1828, 

(c)  Home  ^  Rose  v.  Ram,  28  Nov.  1848,  6  Sh.  446. 

11  D.  141.  (/)  Shaw's  Bell's  Com.  657. 
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were  equivalent  to  a  license  to  sue  in  the  Scotch  Courts  ;  the  debtor,  ohaptkb  lxih. 
however,  being  entitled  to  insist  on  confinnation  before  extract,  (w) 
Under  the  present  law,(n)  an  executor  founding  on  an  English  title 
would  only  require  to  obtain  an  indorsation  of  the  probate  or  letters 
of  administration  from  the  Commissary  Court  of  Scotland.  In  like 
manner,  the  title  of  a  Scotch  trustee  suing  in  England  or  Ireland 
must  be  perfected  by  registration  of  the  extract  of  confirmation  in 
the  Court  of  Probate,  (o) 

1963.  In  the  discharge  of  his  duty  to  the  truster,  it  may  be  ne-  Redaction  of 
cessary  for  an  executor  not  only  to  resist  proceedings  for  the  reduc-  ^S^tkig,  ^c*' 
tion  of  the  conveyance  in  his  favour,  but  also  to  take  action  against 

vitious  intromitters,  and  parties  claiming  possession  of  the  estate 
in  virtue  of  competing  titles  ;{p)  and  in  the  event  of  a  competition 
as  to  the  possession  of  a  fund  situated  in  Scotland,  the  question  of 
possessory  title  will  be  determined  by  the  lex  loci  ret  8tt(e.(q)  Exe- 
cutors claiming  right  to  a  personal  bond  as  part  of  the  moveable 
estate  of  the  deceased,  have  been  found  entitled  to  reduce  a  bond  of 
corroboration — which  ^had  been  granted  by  inadvertence  to  the 
heir-at-law — after  a  lapse  of  nearly  forty  years  from  the  date  of  the 
bond  of  corroboration,  (r)  It  will  also  be  the  duty  of  executors 
succeeding  to  a  subsisting  executry  trust,  not  wound  up,  to  take  all 
proper  measures  for  calling  the  former  executors  or  representatives 
to  account ;  and  they  will  not  be  entitled  to  exoneration,  as  a  mat- 
ter of  course,  on  accounting  for  the  funds  to  which  they  have  con- 
firmed, should  the  beneficiaries  insist  on  an  investigation  of  the 
previous  management.  («)  The  Court  will  not  award  sequestration 
of  the  estates  of  a  deceased  debtor,  or  appoint  a  factor  under  the 
Bankruptcy  Act,  if  his  executors  are  willing  to  administer.  (<) 

1964.  It  is  the  duty  of  a  trustee,  as  soon  as  he  has  qualified  Recovery  of 
himself  by  confirmation,  to  take  active  measures  for  realising  the  hJJ^e»di&crc^ 
truster^s  assets  and  property.     Executors,  however,  are  not  bound  ^^J^  ^  *^ 
to  engage  in  fruitless  litigation ;  and  in  an  action  against  executors, 

for  neglecting  to  take  proceedings  upon  a  bill  of  exchange  of  which 


(«)  Clerk  V.  Brebn^,  1769,  M.  4471 ; 
Wardlaw  v.  Mcawell,  1716,  M.  4600; 
Frater  v.  Johfuton*M  Trs.,  11  July  1821, 
1  Sh.  122;  Stewart  t.  Maedonald,  21  Nov. 
1826,  6Sh.29,  N.E.  27. 

(n)  21  &  22  Vict,  cap.  66,  §?  9  &  16. 

(o)  21  &  22  Vict.,  cap.  66,  U  12,  13, 14. 

(p)  See  Clelland  v.  Weir,  10  March  1848, 
10  D.  924 ;  Thomeon  v.  CampbeU,  14  June 
1837,  16  Sh.  1138;  Barst&w  v.  Inglis,  6 
Dec.  1867,  20  D.  230;  Anderson  v.  M'Cul- 
loeh,  29  Jan.  1846,  8  D.  419. 


(q)  Donaldson  v.  Ord,  6  July  1866,  17 
D.  1063. 

(r)  Thomson  v.  Campbell,  supra.  See 
also  Gray  v.  Walker,  11  March  1869, 21  D. 
709. 

(*)  Nieol  ^  Camie,  v.  Wilson,  10  June 
1866, 18  D.  1000. 

(t)  MUne  V.  Milne,  13  June  1860,  12  D. 
1007  ;  GUmotir  v.  Mure,  18  July  1860,  12 
D.  1266.  See  Pet.  Maefarlane,  6  March 
1867,  19  D.  666. 
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oHAPTBB  Lxni.  the  troster  was  holder,  it  wes  held  to  be  a  sufficient  defence,  that 
the  executprs  had  information  that  the  bill  was  granted  for  accom- 
modation.    The  fact  that  they  had,  at  the  request  of  the  bene- 
ficiary, raised  an  action  after  the  elapse  of  the  sexennial  prescrip- 
tion, in  which  the  defender,  on  a  reference  to  oath,  deponed  negor- 
tive,  was  considered  immaterial. (t«) 
Heaaing  of  rule        1956.  It  has  been  laid  down  in  works  of  authority,  that  execu- 
2?cS^^"    tors  are  allowed  a  year  for  the  collection  and  realisation  of  the  as- 
i!ft?^**'u*     ^^^  of  the  defunct,  (x)  during  which  time  they  are  not  chargeable 
of  •year.         with  interest.     The  meaning  of  this  rule,  as  observed  by  Lord  Jef- 
frey in  commenting  upon  its  application  to  entail  cases,  is,  that 
they  are  not  to  be  chargeable  for  interest  on  outstanding  debts 
during  the  first  year,  beyond  the  amount  which  they  have  actually 
received,  (y)     After  the  lapse  of  a  year,  they  are  presumed  to  be  in 
default,  and  will  be  charged  with  interest,  unless  they  are  able  to 
show  that  the  failure  to  recover  was  not  attributable  to  their  ne- 
glect. (2) 
Truatce's  right         1956.  With  a  view  to  facilitate]  the  recovery  of  assets,  trustees 
mcSa.^**'^^'*^"  are  entitled  to  the  possession  of  all  documents  of  debt  belonging 
to  the  trust ;  and  they  are  also  entitled  to  call  for  statements  of 
accounts  from  bankers  or  others  alleged  to  be  in  possession  of  the 
trust-funds,  and,  if  necessary,  to  call  for  the  production  of  docu- 
mentary evidence.(a)     But  they  cannot  enforce  the  unconditiChal 
delivery  of  documents  to  which  other  parties  have  a  preferable 
right. 
Compensation  as       1967.  In  the  administration  of  the  trust,  a  demand  made  against 
to  trust-debts.    ^  debtor  to  the  estate  cannot  be  met  by  setting  ofif  a  debt  due  to 
the  debtor  by  the  trustees  who  make  the  demand ;   for  there  is 
here  no  proper  concurstia  debiti  et  crediti.{b)    Neither  is  there  con- 
course where  a  trustee  demands  a  private  debt  from  one  who  is  a 
creditor  under  the  trust.     But  where  a  demand  is  made  by  trus- 
tees for  a  debt  due  to  the  trust-estate,  it  may  be  met  by  a  debt 
due  under  the  trust  to  the  defender.      Again,  where  the  debtor 
of  the  trustee  is  called  on  to  pay  a  private  debt,  he  being  a  creditor 
under  the  trust  and  the  trustee  the  sole  intromitter,  there  is  room 
for  doubt  whether  there  may  not  be  compensation,  (c) 

(tt)  More'M  Ezra,  v.  Malcolm,  24  Jan.  (z)  See  80  &  81  Vict,  cap.  97,  ?  2. 

1885, 18  Sh.  818.    In  the  same  case,  exe-  (a)  Clark  t.  Mitchell,  17  June  1825, 4  Sh. 

cutora  were  held  not  liable  for  referring  a  102,  N.  £.  108 ;  and  see   Wotherspoon  v. 

doubtful  claim  to  arbitration.  Laidlaw,  17  Nov.  1848,  6  D.  88 ;  Madaeh- 

(z)  Shaw's  Bell's  Com.  658 ;  Bell's  Pr.  Ian  v.  Meiklam,  9  July  1857,  19  D.  960. 

i  1900 ;  CampbeU  v.  lUid,  15  June  1840,  (6)  1  BeU's  Com.  5th  ed.  89. 

2  D.  1084.    See  section  8,  u\fra.  (e)  See  Ray  v.  Broum,  22  Dec.  1825,  4 

(jy)  ffotoat's  Tra,  v.  ffowat,  17  Feb.  1888,  Sh.  844,  N.  E.  848 ;  and  cases  in  Shaw's 

16  Sh.  627,  note.  Digest,  voce  '*  Compensation,"  pp.  298-4. 
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1958.  Trustees  cannot  be  too  anxiously  reminded  that  any  delay  qhaptib  lxih. 
in  the  recovery  of  debts  due  to  the  estate  will  be  at  their  own  per-  Diligence  prest- 
sonal  risk ;  the  fact  that  the  testator  had  left  the  money  in  the  **>^e  ^y  trustees, 
hands  of  one  of  their  number,  or  invested  on  personal  security,  being 

no  justification  to  executors  who  neglect  the  primary  duty  of  bring- 
ing the  trust-funds  into  a  position  of  security,  (c?)  A  trustee  will, 
on  the  same  principle,  be  liable  for  any  loss  sustained  by  the  estate 
in  consequence  of  his  discharging  a  security,  or  improperly  consent- 
ing to  the  liberation  of  a  debtor,  (e) 

1959.  In  Formcm  v.  Bumsif)  an  executor  found  among  the  Consojaenccs  of 
securities  of  the  defunct  a  promissory  note  for  £250,  dated  more  r«»very  V 
than  two  years  prior  to  his  death,  and  payable  one  day  after  date.  ^^J®  ®^  *^^ 
Instead  of  immediately  raising  action  on  the  note,  the  executor  al- 
lowed two  months  to  elapse,  and  then  wrote,  through  his  agent,  re- 
questing payment.     The  demand  was  repeated  several  times  in  the 

course  of  the  ensuing  three  months,  and  the  debtor  then  transmitted 
his  brother's  acceptance  for  £280,  as  an  additional  security.  Ulti- 
mately, but  not  till  fifteen  months  after  the  date  of  confirmation,  a 
payment  of  £50  to  account  was  obtained,  and  the  principal  debtor 
soon  after  became  bankrupt.  A  claim  having  been  made  by  the 
representatives  of  the  payee  against  the  executor,  on  the  ground 
that  he  had  neglected  timeously  to  use  diligence  on  the  bill,  it  was 
urged  in  defence,  that,  from  the  executoi^s  knowledge  of  the  cir- 
cumstances of  the  obligant  "  he  believed  that  any  premature  use  of 
diligence  might  greatly  injure  the  chance  of  speedy  or  ultimate  re- 
covery ;"  also,  that  he  was  himself  largely  interested  in  the  estate, 
and  that,  his  office  being  gratuitous,  he  was  not  liable  in  exact  dili- 
gence. The  Court,  with  evident  reluctance,  iound  that  the  executor  no  excuse  that 
was  liable  for  the  consequences  of  his  omission.  Lord  Colonsay  ob-  ^reon2i7in- 
serving,  with  regard  to  his  position  as  a  beneficiary,  that  it  was  no  terestedasa 
excuse  that  an  executor  chose  to  risk  himself  as  well  as  the  exe- 
cutry  fund.  Lord  Fullerton  said,  "  This  is  one  of  the  hardest  cases 
I  ever  met.  The  executor,  on  coming  into  office,  found  this  bill  as 
an  investment  which  the  deceased  himself  had  entered  into  years 
before  his  death ;  and  I  think  he  was  entitled  to  exercise  some  dis- 
cretion as  to  continuing  the  investment,  or  enforcing  payment.  It 
is  true  that  he  gave  time  to  the  debtors  ;  but  I  am  hardly  satisfied 

(d)  Moffat  y.  Robertson^  81  Jan.  1884, 12  preserve   evidence   of  the   amount,  was 

8h.  869 :  Cochrane  t.  Black,  17  D.  822, 19  charged  with  the  whole  sum. 

D.  1019;  MarshaUa  v.  Milne,  1677,  1  Br.  (e)  dbererombie  v.  Innes,  1724,  Bobert- 

Sup.    780;  Forman  v.  Butm,  infra.     In  son,  457;  Stirling  v.  Cunninghame,  1689, 

GourUe  y^  JDumbreek,  1710,  M.  16,192,  a  M.  16,168. 

trustee,  who  admitted  that  he  had  received  (/)  Forman  v.  Bums,  2  Feb.  1858,  15 

a  payment  to  account,  but  neglected  to  D.  862. 

VOL.  II.  U 
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OHAPTIB  LXIII. 


Dilig«iic«  prest- 
able  by  factors 
and  agents. 


Practice  of  the 
Court  of  Chan- 
cery in  relation 
to  the  recovCTj 
of  assets. 


tliat  he  did  so  entirely  out  of  tenderness  for  them.  I  think  he  may 
have  been  in  some  degree  influenced  by  the  hope,  that  if  he  did  not 
press  too  hard,  there  would  be  a  better  chance  of  recovering  the  debt. 
But  executors  must  be  taught  that  they  are  bound  to  exercise  some 
diligence  ;  and  on  that  broad  principle,  I  think  the  safest  course  is 
to  adhere.*'(gr) 

1960.  A  party  in  the  position  of  an  agent,  factor,  or  manager, 
who  is  paid  for  his  services,  is  of  course,  a  fortiori,  liable  for  any 
neglect  in  using  diligence  upon  the  debts  which  he  is  intrusted  to 
recover.  (A)  On  this  principle,  the  trustee  of  a  sequestrated  estate, 
having  neglected  to  present  an  abbreviate  of  adjudication  for  re- 
gistration, as  directed  by  the  Statute,  was  amerced  in  the  expense 
of  an  application  to  the  Court  for  a  special  warrant  for  registra- 
tion, (i)  It  appears  from  the  cases  cited  by  Mr  Lewin,(jfc)  that 
trustees  subject  to  the  jurisdiction  of  the  Court  of  Chancery  are,  in 
like  manner,  accountable  for  the  consequences  of  negligence  in  the 
recovery  of  assets.  In  one  of  the  leading  cases  Sir  Thomas  Plumer 
remarked, — "If  persons  accept  the  trust  of  executor,  they  must  per- 
form it ;  they  must  use  due  diligence,  and  not  suffer  infants  to  be 
injured  by  their  negligence.  If  there  be  crassa  negligentia,  and  a 
loss  sustained  by  the  estate,  it  falls  upon  the  executors.''(2) 


(ff)  15  D.  864 ;  compare  the  English  case 
of  Law9on  t.  Copeland,  2  B.  0.  G.  166. 

(A)  Wemyn  v.  Wilson,  1674,  M.  8688 ; 
Stark  y.  Maekay,  1714,  M.  8640.  See 
contra^  Stewart  v.  Falconer,  14  Dec  1880, 
9  Sh.  178 — a  bad  precedent. 

(0  A.  J5.,  21  Dec.  1866, 18  D.  286. 

(k)  Lewin  on  Trusts,  6th  ed.  p.  286. 

ll)  Tebbt  v.  Carpenter,  1  Mad.  296.  In 
this  case  the  rents  of  certain  real  property 
were  vested  in  executors,  upon  trust,  for 
the  purpose  of  accumulating  the  proceeds, 
and  arrears  were  allowed  to  accumulate 
to  the  extent  of  £1600.  The  executors 
were  charged  with  the  whole  sum,  but 
without  interest.  In  Cqffrey  v.  Darby,  6 
Yes.  488,  trustees  to  whom  a  leasehold 
property,  with  stock-in-trade,  etc.,  had 
been  assigned,  subject  to  the  proviso  that 
the  truster's  husband  should  be  allowed  to 
remain  in  possession  so  long  as  he  paid 
the  instalments  mentioned  in  the  deed, 
were  made  responsible  for  the  loss  accru- 
ing to  the  wife,  in  consequence  of  their 
allowing  the  husband  to  remain  in  posses- 
sion after  he  had  failed  to  pay  up  the 
stipulated  instalments.  In  Booth  v.  Booth, 
1  Beav.  126,  8  L.  J.  Gh.  89,  and  Zinco^n  v. 


Wriffht,  4  Beav.  427,  10  L.  J.  Ch.  881, 
Lord  Langdale  held  co-executors  liable  for 
property  of  the  testator  left  in  the  hands 
of  the  acting  executors.  More  recently. 
Lord  Gottenham,  on  a  careful  review  of 
the  previous  authorities,  and  with  the 
declared  intention  of  settling  the  principles 
of  this  branch  of  law,  pronounced  decree 
against  two  executors  for  the  sum  of 
£12,000  and  upwards,  which  was  due  by 
their  co-executor  to  the  testator  at  the 
time  of  his  death,  and  which  was  loet  in 
consequence  of  the  bankruptcy  of  the  exe- 
cutor six  years  thereafter;  StiUi  v.  Guy,  1 
Macn.  &  G.  422,  19  L.  J.  Gh.  184.  This 
was  a  strong  case,  for  by  the  will  the  trus- 
tees were  not  to  be  "  answerable  for  any 
more  of  the  trust-monies  than  they  should 
respectively  receive,  but  each  for  his  own 
acts,  receipts,  and  wilful  defaults  only;'* 
and  the  direction  was  to  realise  and  get  in 
"securities  for  money  not  approved  by 
them."  But,  said  the  Lord  Ghancellor, 
"  The  direction  in  the  will,  that  the  credi- 
tors should  caU  in  securities  not  approved 
by  them,  must  be  considered  as  referable 
to  securitieB  upon  which  a  testator's  pro- 
perty might,  from  their  nature,  be  invested. 
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1961.  Trustees  are  placed  in  a  most  diflScult  and  trying  position  chaftkb  um. 
when  the  bulk  of  the  trust-estate  consists  of  a  share  in  a  going  busi-  jy^^  ^^  ^^^_ 
ness,  and  no  special  power  is  given  to  them  to  carry  it  on  for  the  ^^.'^^^^^n- 
benefit  of  the  family,  (m)     Where  the  amount  which  could  be  re-  sists  of »  mer- 
alised  by  the  sale  of  the  good-will  and  stock-in-trade  is  small  in  pro-  ^*° 
portion  to  their  value  as  part  of  a  going  concern,  trustees  will  often, 
from  a  regard  to  the  real  interests  of  their  constituents,  elect  to 
continue  the  business,  and  run  the  risk  of  liability  in  the  event  of 
failure.     If  a  trustee  does  not  feel  justified  in  exposing  himself  to 
the  hazard  of  personal  liability,  he  ought,  if  he  believes  that  the 
continuance  of  the  business  is  the  most  prudent  course  of  adminis- 
tration, to  decline  the  trust,  and  leave  the  responsibility  of  man- 
agement to  the  Court.     Should  he,  on  the  contrary,  think  that  the 
ultimate  realisation  of  the  concern  is  more  to  the  advantage  of  the 
family,  he  may  accept  the  oflBce  with  safety ;  for  he  is  under  no 
obligation  to  damage  the  property  by  forcing  on  an  immediate  dis- 
solution of  the  concern.     On  the  contrary,  it  will  be  his  duty  to 
wind  up  cautiously,  and  so  as,  if  possible,  to  secure  full  value  for 
the  capital  and  skill  already  embarked  by  the  truster  in  the  business. 
If  there  are  other  partners,  he  must  take  care  that  his  constituents 
are  allowed  their  full  share  of  profits  while  their  money  remains  in 
the  concern,  and  by  no  means  agree  to  any  arrangement  for  leaving 
it  in  the  business  on  loan.(w)     It  must  be  added,  that  trustees  who 
take  the  management  of  a  business,  even  for  no  other  purpose  than 
that  of  immediate  winding  up,  are  not  entirely  exempt  from  per- 
sonal risk,  because  they  are  not  only  liable  ad  factum  prcestandum 
for  the  fulfilment  of  contracts,  but  may  also  come  under  liability  to 
creditors,  as  parties  to  bill  transactions  and  the  like,  against  which 
they  have  only  the  security  of  the  trust-estate,  (o) 

1962.  Shares  in  joint-stock  companies  do  not  materially  differ  paty  where 
from  partnership  interests  as  regards  their  eligibility  for  the  pur-  g^to  o?^^° 
poses  of  trust  investment.     In  the  present  uncertainty  of  the  law  « joint^stock 
on  this  subject,  trustees  cannot  be  advised  to  continue  such  invest- 
ments, as  even  where  they  are  expressly  authorised  the  trustees 
may  incur  liability  to  creditors.    As  to  the  time  within  which  they 
ought  to  realise,  there  is  no  positive  rule.    In  the  recent  English 
case  of  Httghes  v.  Emp8on^{p)  where  the  testator  died  possessed  of 

and  not  as  authorising  a  kind  of  invest-  984 ;  28  May  1858,  20  D.  972 ;  Outkrie 

ment  which  a  Court  of  Equity  could  not  ▼.  Fatrweather^  16  Dec.  1863,  16  D.  214 ; 

sanction  "  (19  L.  J.  Ch.  187).  Oraham  v.  KOle,  10  Nov.  1818, 2  Dow,  17. 

(m)  See  an  instance  of  such  a  power  in  (o)  ThotMon  v.  Campbell^  16  Feb.  1888, 

Ross  v.  Masson,  8  Feb.  1848,  6  D.  488.  16  Sh.  560 ;  and  see  chapter  78  (Liability 

(ft)  Cochrane  v.  Black,  17  D.  822,  19  D.  of  Trustees  to  Creditors  of  the  Estate). 

1019 ;  Laird  v.  Imrd,  26  June  1865,  17  D.  (/>)  Hughes  v.  Empson,  22  Beav.  181. 
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CHAFTKB  txiii.  Crystal  Palace  shares,  it  was  held  that  the  trustees  had  a  discretion 
not  to  sell  until  the  end  of  twelve  months  ;  and  in  a  previous  case, 
Lord  Cottenham  decided  that  executors  were  justified  in  continu- . 
ing  to  hold  Mexican  bonds  which  they  only  sold  in  the  course  of 
the  second  year  from  the  testator's  decease,  (g) 

1963.  In  the  well-known  case  of  Baird,{r)  the  Accountant  of 
Court,  acting  under  the  authority  of  the  Pupils  Protection  Act,  had 
appointed  the  respondent  to  consign  a  sum  of  upwards  of  £25,000, 
the  property  of  a  minor,  which  had  been  lost  in  consequence  of  the 
tutor  having  neglected  to  sell  shares  of  the  Western  Bank.  But  the 
Court  would  not  presume  that  the  respondent  had  acted  indiscreetly 
in  holding  for  the  period  of  tioo  years ;  for,  as  Lord  Deas  observed, 
there  was  no  rule  requiring  the  tutor  to  sacrifice  the  estate  by  im- 
mediate realisation ;  and  where,  as  in  this  case,  the  estate,  valued  at 
more  than  £150,000,  consisted  mainly  of  shares  of  joint-stock  iron 
and  other  companies,  which  could  not  have  been  thrown  at  once 
into  the  market  and  disposed  of,  except  at  a  ruinous  sacrifice,  liis 
Lordship  thought  it  would  have  been  a  positive  dereliction  of  duty 
to  sell  with  precipitation.  (») 

1964.  A  less  rigorous  view  of  the  responsibility  of  trustees  has 
been  taken  with  reference  to  charges  of  alleged  omission  or  neglect 
in  the  collection  of  arrears  of  rents,  or  debts  prestable  during  the 
continuance  of  the  trust.  In  realising  the  truster's  assets  there  is 
little  room  for  discretion  or  forbearance,  the  executor  having  an  im- 
perative duty  to  perform,  namely,  to  reduce  into  possession  the  whole 
of  the  truster's  available  means  and  estate  as  it  exists  at  his  entry 
on  the  duties  of  his  oflSce.  But  in  the  case  of  a  continuing  trust, 
other  considerations  come  into  view.  A  trustee  of  heritable  pro- 
perty must  act  as  a  prudent  landlord,  administering  the  trust-pro- 
perty in  the  same  manner  as  he  would  manage  his  own ;  and  it 
must  always  be  a  matter  of  discretion  in  the  management  of  pro- 
perty, whether  to  press  for  immediate  payment  at  the  risk  of  crip- 
pling the  resources  of  the  tenant.  The  management  of  an  estate, 
although  infinitely  less  speculative  in  its  nature  than  that  of  a 
mercantile  business,  carries  with  it  the  risk  of  occasionally  making 
bad  debts ;  and  if  the  Court  is  satisfied  that  the  management  has 
been  on  the  whole  beneficial,  it  will  not,  and  it  would  be  unjust 
that  it  should,  enforce  the  rules  of  strict  diligence  against  trustees 
in  respect  to  any  arrears  of  moderate  amount  which  they  may  have 
failed  to  reduce  into  possession.  (^) 

(y)  BtaUon  v.  Buxton,  1  M.  &  C.  80 ;  (*)  20  D.  1184-5. 

and  see  Orr  v.  Newton,  2  Cox,  276.  (t)  Cameron  v.  Anderson,  12  Nov.  1844, 

(r)   AccL  of  Court  v.  Bavrd,   29   June  7  D.  92 ;  Miller's  Trs.  v.  Miller,  28  Feb. 

1868,  20  D.  1176.  1848,  10  D.  765.     See  Ersk.  8,  8,  83. 
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1966.  On  this  principle  it  was  held  that  trustees  had  not  ex-  chapter  lxih. 
ceeded  the  bounds  of  discretion  in  discharging  certain  arrears  of  Examples. 
rent,  when  such  discharge  was  made  one  of  the  conditions  on  which 
the  tenant  agreed  to  accept  a  renewal  of  his  lease  at  an  increased 
Teiit(u)  The  Court,  however,  have  disapproved  of  a  course  of 
management  under  which  the  tenant  was  allowed  to  be  systemati- 
cally in  arrear,  the  trustees  taking  bills  for  the  rents ;  and  should 
loss  result  from  indulgence  of  this  kind,  there  can  be  little  doubt 
the  trustees  would  be  liable  for  the  deficiency,  (oj)  In  the  granting 
of  abatements  to  tenants,  and  of  allowances  for  improvements, 
trustees  will  use  the  same  discretion  as  fee-simple  proprietors,  (y) 

1966.  A  trustee,  whether  acting  under  a  testamentary  disposi-  Trustees  adopt- 
tion  or  for  behoof  of  creditors,  ought  to  be  careful  not  to  enter  iSkbiii^^for"^"' 
rashly  into  the  possession  of  tacks  or  leasehold  interests ;  both  "^®*"  °^  '^^'"^* 
because  the  management  of  a  farm  or  of  subjects  leased  in  connec- 
tion with  a  going  business  is  attended  with  hazard  to  the  estate, 
and  because  the  unconditional  adoption  of  a  lease  will  render  the 
trustee  himself  personally  liable  for  arrears  of  rent  due  prior  to  the 
period  of  his  entry.  (2)  In  one  of  the  cases,  a  landlord  had  accepted 
bills  for  the  unpaid  arrears  prior  to  the  date  of  sequestration ;  and 
it  was  argued,  but  unsuccessfully,  for  the  trustee  on  the  seques- 
trated estate,  that  he  had  thereby  abandoned  his  personal  recourse 
against  the  trustee  as  assignee  of  the  lease,  and  was  therefore  only 
entitled  to  rank  as  a  creditor:  Lord  Justice-Clerk  Hope  observed :  (a) 
"  The  known  rule  of  law  must  apply,  that  the  assignee  of  a  lease  is 
liable  for  unpaid  arrears  of  rent ;  that  is  the  burden  which  attaches 
to  the  assignee  of  a  lease — ^in  the  same  way  as  hability  for  unpaid 
feu-duties  attaches  to  the  purchaser  of  property.  It  is  the  corre- 
sponding duty  of  each  to  see  that  the  property  is  clear  of  all  bygone 
claims ;  if  he  does  not  do  so,  it  is  at  his  own  risk."  The  trustee 
will  therefore  consult  his  own  safety  by  arranging  with  the  land- 
lord to  waive  any  preference  for  prior  arrears,  or  by  obtaining  his 
accession  to  the  trust — which  has  been  held  to  imply  a  waiver  of 
such  preference.  (6)   A  trustee  may  render  himself  liable  in  damages 


(«)  Edmond  v.  DingwaWa  2V«.,  16  Nov. 
1860,  28  D.  21.  In  the  same  case  the 
tnifltees  were  foand  entitled  to  take  credit 
for  a  considerable  sum  expended  in  drain- 
ing the  estate. 

(z)  Per  Lord  Justice-Clerk  Hope  in 
Dunda»  v.  Morrison,  20  D.  228. 

(y)  GUI  V.  Earl  of  Fife'9  Trt,,  8  July 
1828,  2  Sh.  460,  N-E.  412;  see  Kay  v. 
Miln,  4  Feb.  1830,  8  Sh.  487.     As  to  the 


trustee's  power  to  execute  improvements, 
see  chapter  68. 

(a)  FairUe  v.  NeiUon,  18  Dec.  1821,  1 
Sh.  222,  N.E.  211 ;  Stead  v.  Cox,  20  Jan. 
1836,  18  Sh.  280 ;  Dundas  v.  Kirkealdy*s 
Trs.,  21  June  1868,  15  D.  752 ;  4  Dec. 
1867,  2a  D.  226. 

(a)  Dundas  v.  Kirkcaldy's  Trs,,  20  D. 
228. 

(b)  McGregor  v.  Uunter,  21  Nov.  1850, 
13  D.  90. 
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to  the  lanJlord  by  retaining  poesesaion  of  the  subjects,  and  refasing 
to  concur  in  an  arrangement  for  a  lease  to  a  third  party,  even  in 
circumstances  which  do  not  imply  an  adoption  of  the  lease,  (c) 

1987.  When  money  is  paid  to  a  hAj  of  trustees,  whose  concur- 
rent receipt  and  acknowledgment  is  necessary  to  warrant  payment 
and  to  discharge  the  debtor,  the  payment  is  made  equally  to  all,  not 
only  in  the  estimation  of  law,  but  in  fact.(c{)  However,  as  both 
trustees  cannot  actually  receive,  although  they  both  must  join  in 
signing  the  receipt,  the  money  may  be  uplifted  by  one,  for  the  pur- 
pose of  immediate  investment,  without  responsibility  on  the  part  of 
concurring  trustees.(e)  But  if  the  sum  is  large,  the  safer  course  is, 
that  it  should  be  at  once  deposited  in  bank,  and  placed  to  the  ac- 
count of  the  trust-estate  without  being  paid  to  either  trustee  per- 
sonally ;  otherwise,  in  the  event  of  the  money  being  retained  by 
one  of  them  for  any  length  of  time,  his  colleagues  will  undoubtedly 
be  liable  for  the  failure  of  their  co-trustee ;(/)  a  liability  from  which 
no  clause  of  indemnity  for  acts  of  omission  can  afford  protection.  ((^) 

1968.  By  the  law  of  Scotland,  executors  confirmed  have  power 
to  grant  effectual  discharges  for  all  moveable  funds  or  effects  of  the 
defunct  ingathered  by  them.  Debtors  are  therefore  safe  to  pay  on 
demand,  without  requiring  to  see  to  the  application  of  the  money.  (A) 
And  it  would  seem  that  a  debtor  paying  to  an  English  administra- 
tor whose  title  is  unexceptionable,(i)  is  safe  from  any  claim  at  the 
instance  of  a  Scotch  executor  afterwards  appointed.(it)  In  the 
event  of  the  death  of  one  of  several  executors-creditors,  the  debtor 
is  not  bound  to  pay  to  the  survivors,  but  may  insist  on  confirmation 
being  expede  to  the  share  of  the  deceased  creditor,  in  order  that 
his  executor  may  be  made  a  party  to  the  discharge.  (Q 

1969.  It  must  be  understood,  however,  that  the  executor's  re- 

(e)  Stead  t.  Coz^  $ypreu 
\d)  Per  Lord  J.-G.  Hope  in  8eUm  t. 
Daweon,  4  D.  820. 


(«)  Urquhart  y.  Brawn,  7  Jane  1848,  5 
D.  1142 ;  bat  see  Maenair  ▼.  Bloomfidd,  24 
Jane  1880,  8  Sh.  969,  and  infra,  chap.  74, 
sect.  8,  a«  to  the  general  question  of  joint 
liability. 

(/)  M'Clynumt  v.  ffuffliee,  14  Feb.  1827. 
5  Sh.  846,  N.E.  821 ;  Kennedy  v.  Wight- 
man,  28  June  1827,  5  Sh.  852,  N.E.  792. 

(ff)  Moffat  T.  Robertson,  81  Jan.  1884, 12 
Sh.  869 ;  Seton  v.  Daweon,  18  Dec.  1841, 
4  D.  810. 

(A)  In  England  there  seems  to  be  some 
doubt  as  to  the  power  of  a  trustee  to  grant 
a  discharge  which  will  relieve  the  debtor 
from  the  necessity  of  inquiring  as  to  the 


application  of  the  money.  The  tendency 
of  the  recent  cases  respecting  payment  of 
personalty  debts  is  towards  the  recognition 
of  the  Scotch  doctrine ;  but  the  law  as  to 
payment  of  the  price  of  real  estate  is  stiU 
iuTolTed  in  uncertainty.  See  this  subject 
considered  in  connection  with  Trusts  for 
Sale,  chapter  64,  sect.  2. 

(i)  See  Lewin  or  Trusts,  4th  ed.  228 ; 
and  cases  of  Glymt  v.  Locke,  8  Dro.  &  War. 
11 ;  Femie  v.  M'ChUre,  6  Ir.  Eq.  R.  187,  & 
Ford  V.  Ryan,  4  Ir.  Ch.  R.  812,  there  re- 
ferred to. 

(k)  Hutehiaon  ▼.  Aberdeen  Banking  Co,, 
9  June  1887,  16  Sh.  1100. 

(0  Marria  v.  Stewart,  28  Feb.  1852,  14 
D.  576. 
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ceipt  will  not  protect  the  debtor  from  liability  if  he  has  been  parti-  ohaptkb  ixm. 
cipant  in  a  misappropriation  of  the  fund,  or  has  knowingly  paid  it  on 
the  order  of  the  executor  to  the  individual  account  of  the  latter,  (w) 
In  the  case  of  Taylor  v.  Sir  William  Forbes  dk  Co,,  the  executor 
was  partner  in  a  concern  which  was  largely  indebted  to  the  same 
bank  in  which  the  trust-funds  were  deposited.  Being  pressed  for 
payment,  the  executor  ordered  the  trust-funds  to  be  transferred  to 
the  account  of  the  company  of  which  he  was  a  member ;  and  that 
company  having  soon  afterwards  become  insolvent,  an  action  was 
raised  against  the  bankers  by  a  beneficiary  under  the  will  to  recover 
the  money  which  had  been  thus  fraudulently  transferred.  The 
bankers  were  assoilzied  by  the  Court  of  Session,  on  the  ground  that 
they  were  not  bound  to  inquire  into  the  terms  of  the  trust-settle- 
ment ;  but  the  House  of  Lords,  being  satisfied  that  the  law  agents 
of  the  banking  company  were  actually  cognisant  of  the  trust,  re- 
versed the  interlocutor,  and  directed  an  issue  to  try  the  question, 
whether,  when  the  respondents  received  the  money,  they  knew 
that  it  was  part  of  the  estate  of  the  defunct,  and  that  the  executor 
held  it  subject  to  the  trusts  declared  by  his  will.(n)  This  decision 
may  be  supported  on  the  general  principle,  that  the  beneficiary  is 
entitled  to  follow  the  trust-funds  into  the  hands  of  any  party  re- 
ceiving them  in  wilful  contravention  of  the  trust  purposes ;  a  prin- 
ciple which  was  distinctly  recognised  in  our  older  practice,  (o) 

1970.  The  consideration,  on  the  one  hand,  of  the  great  import-  iCaDagement  of 
ance  (viewed  in  relation  to  the  comfort  and  well-being  of  families)  fl^i^  ^d  ^^ 
of  insuring  the  acceptance  of  trusts  by  persons  of  the  truster's  own  JJ-e^enStied to^ 
selection,  or  appointed  by  those  who  possessed  his  confidence ;  and,  delegate 
on  the  other  hand,  of  the  inconvenience  and  hazard  inseparable 
from  the  continued  administration  of  trust-estates  by  gratuitous 
trustees,  unable  to  give  more  than  an  occasional  and  intermitting 
attention  to  the  interests  of  the  trust,  have  led,  in  Scotland,  to  the 
introduction  of  the  system  of  management  through  the  intervention 
of  paid  factors,  under  the  supervision  and  subject  to  the  control  of 
the  trustees.     Trustees  are  generally  empowered  to  name  a  factor 
by  the  terms  of  the  trust-settlement ;  and,  independently  of  special 
authority,  they  seem  to  have  the  power  at  common  law.  (p)    Some- 

(wi)  Taylor  v.  Sir  W,  Forbes  ^  Co.,  14  expressly  given  by  Statute  30  &  31  Vict., 

Dec.  1830,  4  W.  &  S.  444,  reversing  6  Sli.  c.  97,  §  2.    In  trusts  where  the  appoint- 

786;  BarMt  y,  Duncan,  14  Dec.  1831,  10  ment  of  a  factor  may  not  he  considered    ' 

Sh.  128.  necessary,  the  trustees  are  stiU  entitled  to 

(n)  4  W.  &  S.  455.  perform  the  duties  of  the  office,  so  far  as 

(o)  Tait  V.  Kay,  1779,  M.  8142 ;  Alison  not  discretionary,  through  the  instrumen- 

V.  Fairholme,  1766,  M.  16,182.  tality  of  a  paid  agent;  Hay  v.  Binny,  19 

(p)  8ym  V.  Charles,  18  May  1830,  8  Sh.  Feb.  1861,  23  D.  694. 
741 ;  Beirs  Pr.  |  19^8.    The  power  is  also 
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OHAPTKB  Lxiii.  times  a  factor  is  nominated  in  the  settlement ;  in  which  case  it  has 
been  considered  that  the  trustees  have  not  the  power  of  superseding 
him,  unless  upon  some  reasonable  ground  of  complaint.  (9)  The 
duties  of  factors  are  necessarily  the  same  as  those  of  the  trustees 
whom  they  represent.  It  is  therefore  unnecessary  to  treat  of  them 
as  a  separate  topic.  The  subject  of  the  liability  of  trustees  for  their 
factors  will  be  discussed  in  another  chapter,  (r) 


RMpoDsibility 
of  tne  trustee 
for  the  preser- 
vation of  the 
estate. 


Responsibilitj 
for  loss  by  rob- 
bery or  fire. 


SECTION  II. 
OF  THE  SAFE  CUSTODY  OF  THE  ESTATE. 

1971.  By  the  civil  law,  a  mandatory,  although  he  could  take  no 
benefit  by  the  contract,  was  liable  in  exact  diligence ;(«)  but  the 
doctrine  of  the  law  of  Scotland  is  different,  being  founded  on  the 
broad  principle  that  the  nature  of  the  diligence  prestable  depends 
upon  the  interest  which  the  contracting  party  has  in  the  fulfilment 
of  the  contract.  The  oifice  of  trustees  being  gratuitous,  they  are 
accordingly  held  to  be  liable  only  for  actual  intromissions,  and  for 
such  diligence  in  respect  to  matters  omitted  as  they  might  be  ex- 
pected to  employ  in  their  own  affairs.  (0  "  The  Court,"  said  Lord 
Justice-Clerk  Hope,  "will  judge  favourably  and  leniently  and 
kindly  of  gratuitous  trustees  when  they  have  addressed  themselves 
to  the  performance  of  their  duty, — have  taken  steps  and  given  the 
directions  which  might  be  expected, — ^but  have  unexpectedly  failed 
to  do  what  they  proposed,  especially  if  from  the  fault  of  others. "(u) 
Trustees  are  called  upon  to  exert  special  soUcitude  in  the  manage- 
ment and  custody  of  fimds  actually  reduced  into  possession ;  be- 
cause the  participation  in  any  act  of  possession,  actual  or  construc- 
tive, is  regarded  as  an  intromission ;  and  the  trustee  becomes  from 
that  time  responsible  for  the  custody  of  the  property,  and  liable  for 
the  acts  of  his  co-trustees  in  relation  to  it. 

1972.  It  may  be  laid  down,  on  the  authority  of  English  prece- 
dents, that  trustees  are  not  liable  for  the  loss  of  property  by  rob- 
bery, (aj)  It  is  to  be  understood,  however,  that  if  trust-funds  are 
improperly  retained  by  the  trustee  in  his  own  custody,  when  they 


(q)  BeU'8  Pr.  J  1998;  Fulton  v.  McAl- 
lister, 16  Feb.  1881,  9  Sh.  442;  M'Ouaig 
V.  M'AuLay,  22  June  1886,  14  Sh.  818. 

(r)  Chap.  74,  sect.  4.  The  question — 
what  Court  has  authority  to  enforce  the 
administration  of  a  trust — ^might  be  con- 
sidered  in  this  place.  Questions  of  juris- 
diction may,  however,  be  more  appropri- 
ately considered  in  connection  with  the 
general  subject  of  International  Law  to 


which  they  appertain.  To  the  chapter  on 
that  subject  we  accordingly  refer: — Chapter 
2,  section  7  (International  Law — Jurisdic- 
tion). 

(»)  Cod.  lib.  4,  tit.  86, 1.  18. 

(t)  Ersk.  8,  8,  86;  Seton  t.  Dawtm,  18 
Dec.  1841,  4  D.  828,  per  Lord  Moncreiff. 

(u)  4  D.  824. 

(z)  Morley  v.  Morley,  2  Ch.  Ca.  No.  1,  Eq. 
Ca.  Abr.  897 ;  Jones  v.  Lewie^  2  Ves.  sen.  240. 
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ought  to  be  invested  or  deposited  in  bank,  he  will  be  answerable  onAPTER  lxih. 
for  the  loss.     It  has  been  held  by  the  Court  of  Chancery,  that  an 
executor  is  not  answerable  for  the  loss  of  uninsured  house  property 
by  fire  ;(y)  but  we  do  not  think  that  a  trustee  could  safely  neglect 
such  a  usual  precaution,  at  least  in  the  case  of  urban  subjects. 

1973.  Trustees  are  responsible  for  the  safe  custody  of  title-deeds  Trustee  entitled 
and  other  documents  belonging  to  the  trust ;(«)  and  they  are  bound  ©f  litie-dwds.^ 
to  exhibit  them  to  the  heir  or  other  party  having  an  interest,  (a) 

It  has  been  foimd  that  testamentary  trustees  were  not  entitled  to 
vnthhold  delivery  of  papers  found  in  the  repositories  of  the  defunct, 
which  were  the  property  of  certain  beneficiaries  against  whom  they 
tended  to  establish  a  charge  of  circumvention  ;  but,  in  the  circum- 
stances, the  documents  were  allowed  to  be  inspected  by  a  judicial 
commissioner,  and  an  inventory  taken,  specifying  the  documents 
by  date  and  post-mark.  Trustees  have  been  also  held  entitled  to 
interdict  against  removal  of  the  title-deeds  and  securities  of  the 
trust-estate,  pursuant  to  an  order  of  the  Court  of  Chancery  in  Eng- 
land, in  so  far  as  affecting  property  as  to  which-  the  forum  of  distri- 
bution was  in  Scotland.  (6) 

1974.  It  is  the  duty  of  trustees  to  deposit  in  bank  in  a  separate  Uninvested  trust 
account  (c)  all  monies  lying  in  their  hands,  whether  for  distribution  i^^deposlted^ii? 
or  for  the  purpose  of  investment,  at  a  suitable  opportunity;  and  if  ^^t In  name 
the  bank  is  in  good  credit,  they  will  not  be  answerable  for  losses  ©^  *^e  **■"»*• 
in  the  event  of  failure.(ci)    Judicial  factors  subject  to  the  rules 
established  by  the  Pupils  Protection  Act,  are  required  to  lodge  the 

money  in  their  hands  in  some  one  of  the  banks  of  Scotland  esta- 
blished by  Act  of  Parliament  or  Eoyal  Charter,  in  an  account  or  on 
deposit  in  tlieir  names,  as  judicial  factor  on  the  estate,  (c)  Although 
it  has  never  been  decided  in  Scotland  that  trust-money  must  be 
lodged  in  a  chartered  bank,  it  has  been  the  practice  to  do  so  ;  and 
it  would  not  be  safe  to  deposit  any  large  sum  in  the  hands  of  a 
private  banking  company. 


(y)  BaiUy  v.  Gould,  4  Y.  &  C.  221 ;  9 
L.  J.  Exch.  Eq.  48.  In  this  case  Mr  Baron 
Alderson  said,  that  the  loss  of  the  property 
— ^the  bnilding  in  question — was  not  the 
fault  of  the  trustees ;  and  as  to  the  alleged 
breach  of  duty  in  not  insuring,  it  appeared 
that  the  survlYing  partner,  who  was  also 
interested  to  insure,  had  not  considered  it 
necessary,  which  was  a  fair  criterion  in  a 
question  of  wilful  neglect. 

(«)  Wothertpwm  Y,Laidlaw,  17  Nov.  1848, 
6  D.  88 ;  Maclaehlan  v.  Meiklam,  9  July 
1867,  19  D.  960. 


(a)  LiddeU  v.  WiUon,  19  Dec  1856,  18 
D.  274 ;  but  see  Catheari  v.  £.  of  CamUU, 
1796,  M.  8998 ;  Douglas  y.Holmei,  19  July 
1864.  16  D.  1116;  WUwn  v.  Oilchrisfs 
Tr„  18  D.  636. 

(b)  Maclaehlan  v.  Meiklamy  wpra. 

(c)  If  he  deposits  the  funds  to  his  own 
credit  he  will  be  liable  in  penal  interest ; 
Clark  y.BotweU,  17  Dec.  1866,  19  D.  187. 

(rf)  Pearson  v.  Orierson,  19  Nov.  1825, 
4  Sh.  205,  N.  E.  208 ;  Seton  v.  Dawson,  4 
D.  828,  per  Lord  MoncreifT. 

(e)  12  &  18  Vict.,  c.  61,  §  6. 
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OHAPTEB  Lziii.       1976.  Ill  thc  eveut  of  the  trust  devolying  upon  other  parties, 
Tnujafenmaa  of  ^hich  may  happen  by  the  resignation  of  the  original  trustees  under 
trrat-fonda  to     a  power,  or  under  the  provisions  of  the  Trustee  Act,  1861,  or  in 
new  trustee.      consequeuce  of  the  appointment  of  a  judicial  factor,  the  original 
trustees  are  not  bound  to  pay  to  their  successors  individually,  but 
may  transfer  the  funds  to  the  credit  of  their  bank  account,  or  make 
consignation  in  a  pending  process.  (/)     But  a  beneficiary  is  not 
entitled,  upon  raising  a  multiplepoinding,  to  demand  consignation 
of  trust-money  invested  in  bank  in  name  of  a  sole  trustee,  against 
whose  management  no  complaint  has  been  made  ;{g)  "  for,"  as  ob- 
served by  Lord  Colonsay,  "  consignation  imposes  a  limit  upon  the 
revenues  to  be  derived  from  the  fund,  for  the  trustee  might  find  a 
safe  investment  to  yield  a  better  interest  than  bank  intere6t.''(A) 
Liabiiitiea  of  1976.  Trustecs  are  not  liable  for  the  loss  of  money  deposited  in 

^^dlponted  bank  by  the  truster,  and  left  there  until  an  investment  is  obtained,  (t) 
or^d  into  Thus,  in  a  case  where  a  Scotch  executor  found  the  residue  of  the 
succession,  consisting  of  upwards  of  £7000,  deposited  in  the  hands 
of  a  private  banking  company  in  England,  who  paid  five  per  cent 
interest  upon  deposits,  and  he  did  not  think  it  necessary  to  disturb 
the  investment,  and  the  bankers  afterwards  became  insolvent  in 
consequence  of  the  failure  of  their  London  correspondents,  the 
Court,  reversing  the  interlocutor  of  the  Lord  Ordinary,  found  that 
the  executor  was  not  liable  for  the  loss.  It  was  observed,  that  if 
he  had  made  choice  of  the  bank,  and  placed  the  money  there,  the 
presumption  would  have  been  against  him ;  but  as  he  had  found 

(/)  Mackenzie  v.  Orieoe,  20  Dec.  1828,  In  Johnston  y.  Newton,  11  Hare,  169,  22  L. 

7  8h.  228 ;  and  see  Watson  v.  Crmoeour,  9  J.  Oh.  1089,  Vice-Ch.  Wood  dismissed  a 

June  1848,6  D.  1182.    The  unfortunate  suit  against  executors  for  recoTery  of  funds 

results  of  payment  to  the  new  administra-  left  in  the  hands  of  the  testator's  bankers, 

tor  are  exemplified  in  the  case  of  Donald-  and  which  had  been  lost  by  the  failure  of 

son  V.  Kennedy,  18  June  1888, 11  Sh.  740,  the  bankers  within  twelve  months  after 

where  a  trustee  had  to  refund,  although  the  testator's  death.  As  to  the  general  prin- 

protected  by  a  clause  of  indemnity.  ciple,  the  Vice-Chancellor  had  no  doubt : 

(g)  But  where  a  trustee  delays  the  dis-  as  the  testator  could  not  any  longer  exer- 

tribution  of  the  estate,  and  is  unable  to  cise  a  discretion  in  judging  of  the  position 

show  the  Court  that  the  funds  with  which  of  the  bankers,  the  trustee  must  exercise 

lie  is  chargeable  are  invested  so  as  to  be  his  discretion,  and  if  he  erred  must  bear 

distinguishable  from  his  personal  funds,  the  loss.     But  in  this  case  the  executors 

he  will  be  ordered  to  consign  immediately;  were  bound,  in  the  first  place,  to  look  to 

Falconer  v.  Falconer,  18  July  1866, 17  D.  the  various  liabilities  of  the  estate  before 

1106.  settling  with  the  residuary  legatee;  and 

(h)  Kerr  v.  James,  27  May  1867, 19  D.  the  rule  was,  that  they  had  twelve  months 

768.    A  trustee  may  be  required  to  find  to  do  this.    The  money  was  property  left 

caution  for  his  intromissions  in  special  at  the  bankers,  for  the  trustees  were  not 

circumstances ;  Ryrie  t.  Ryrie,  7  March  bound  to  know  that  no  more  debts  would 

1889,  1  D.  647.  be  brought  forward,  nor  were  they  bound 

(•)  Gibb  V.  Qibh,  1769,  M.  16,868 ;  Pear-  to  distribute  until  the  expiration  of  twelve 

son  v.  Orierson,  19  Nov.  1826,  4  Sh.  206-8.  months.     But  see  Spode  v.  Smith,  8  Russ. 
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the  money  producing  interest  at  five  per  cent.,  in  a  bank  in  good  qhaptib  lxhi. 
credit,  he  was  not  bound  to  disturb  the  testator's  investment,  (i) 

1977.  A  trustee  will  be  answerable  for  injury  resulting  in  con-  Neglect  of  duty 
sequence  of  his  putting  the  securities  of  the  estate  beyond  his  con-  trort-f»m<£  or* 
trol,  as  by  investing  in  the  joint  names  of  himself  and  another  yOTTth?t^- 
party,(Z)  or  by  delivering  a  bond  or  other  document  of  debt  before  *^'*  control. 
the  consideration  money  has  been  paid  for  it  ;(m)  in  which  case,  it 
would  seem,  the  document  itself  may  be  recovered  at  the  suit  of 
the  beneficiary,  (n)     But  if  the  security  is  taken  by  trustees  in  fa- 
vour of  beneficiaries  who  have  the  residuary  interest,  the  Court  will 
not  hold  the  trustees  precluded  from  resuming  possession  of  the 
funds  for  the  benefit  of  those  who  may  be  found  to  have  a  prefer- 
able interest,  (o)     Trustees  amenable  to  the  jurisdiction  of  the  Court  inTestmeot  io 
of  Session  ought  not  to  invest  in  foreign  securities.     If  it  should  ^^*^  **^'^" 
happen  that  the  testator's  assets  are  situated  beyond  the  jurisdiction 
of  the  Court,  the  trustee  who  has  realised  cannot  escape  from  his 
obligation  to  account  to  the  Court  of  Session  by  alleging  that  he  is 
under  a  similar  obligation  to  the  courts  of  the  foreign  country  ;  for, 
although  it  may  be  necessary  pro  forma  to  assume  the  character  of 
administrator  in  the  loctta  ret  sites  for  the  purpose  of  recovering  the 
estate,  the  administration  of  the  funds,  after  reduction  into  posses- 
sion, cannot  be  subject  to  a  divided  responsibility,  (j?)     It  is  un-  wiifuimiaap- 
necessary  to  add,  that  a  trustee  who  deliberately  misappropriates  trMt^o^es.' 
the  trust-estate,  as  by  conveying  trust-property  to  a  stranger,  or  by 
uplifting  consigned  money  and  applying  it  to  his  own  purposes,  is 
guilty  of  a  punishable  offence.     In  cases  of  this  description,  the 
Court  may  direct  proceedings  to  be  instituted  against  the  trustee 
and,  if  he  is  an  agent,  may  remove  him  from  the  rolls.  (j)| 

1978.  A  trustee  of  funds  invested  in  the  joint  names  of  himself  Trustee  boond 
and  other  trustees,  is  bound  to  concur  with  his  colleagues  in  uplift-  ^in1oS!"of The** 
ing  the  funds,  as  well  as  in  other  necessary  acts  of  administration ;  majority. 
for,  by  accepting  the  office  of  trustee,  he  agrees  to  submit  to  the 

511,  **  rather  a  strong  case,  and  a  hard  10  Sh.  690 ;  Ferguson  v.  Menztetf  21  May 

one;"  per  Wood,  V.-C,  in  Johnston  ▼.  Neuh  1880,  8  Sh.  782 ;  Simpson  v.  Doud,  1  Feb. 

touj  tupra.  1856,   17   D.   815 ;   Account,  of  Court  v. 

(k)  Pearson  v.  Grierson,  4  Sh.  207,  K.  £.  Geddes,  29  June  1858,  20  D.  1174. 

210.  (q)  Account,  of  Court  v.  Detoar,  8  Dec. 

{I)  Accountant  of  Court  r.    Geddes,  29  1858,  and  7  Feb.  1854,  16  D.  168,  489 ; 

Jane  1858,  20  D.  1174.  Steven's  Trs,  v.  Fraser,  8  March  1886, 14  Sh. 

(in)  Thomson  y.  Christie^  16  June  1852,  676.    And  if  a  trustee  mix  trust-property 

1  Macq.  286.  with  his  own,  the  beneficiary  is  entitled  to 

(n)  See  Mair  v.   Thorn's  Trs.^  20  Feb.  any  portion  of  the  blended  property  which 

1850,  12  D.  748.  the  trustee  cannot  prove  to  be  his  own. 

(o)  Buik  V.  PattuUo,  14  Nov.  1854,  17  See   Gray  v.  Haig,  20  Beav.  219 ;   and 

D.  45.  Duke  of  Leeds  v.  E,  of  Amherst,  20  Beav. 

(p)  BUtckett  V.  Gilchrist,  30  May  1882,  289. 
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oHAPTiB  Lxiii.  opinion  of  the  majority,  and  if  he  were  permitted  to  resist  that 
opinion,  he  would  be  virtually  in  the  position  of  a  sine  qtia  non,(r) 
If  he  conceives  that  the  proposed  act  of  administration  is  illegal  or 
unsafe,  his  remedy  is  to  apply  to  the  Court  for  the  supercession  of 
the  trust 
Distinction  be-         1979.  By  the  Trusteo  Act  1861(«)  it  is  declared  that  trusts  shall 
Irroonrtnictive  l>e  held  to  iuclude  a  provision  that  each  trustee  shall  only  be  liable 
™.^""?''.    for  his  own  acts  and  intromissions,  and  shall  not  be  liable  for  omis- 
*«€••  sions.     But  the  protection  accorded  to  trustees  by  a  clause  in  these 

or  similar  terms,  does  not  differ  materially  from  that  which  they 
enjoy  at  common  law.  Where  the  nature  of  the  trust  is  such  as  to 
require  a  continuing  management,  it  would  be  inconvenient  and 
impracticable  to  insist  upon  every  intromission  being  accredited  by 
the  whole  body  of  the  trustees.  It  is  not  unusual  in  such  cases, 
more  especially  if  authority  to  that  effect  is  given  by  the  settlement, 
to  confer  the  powers  of  a  factor  on  one  of  the  trustees.  Even  where 
there  is  no  continuing  management,  it  may  be  necessary,  for  the 
more  convenient  distribution  of  the  funds  amongst  a  number  of 
beneficiaries,  to  authorise  one  of  the  trustees  to  make  drafts  upon 
the  joint  account.  It  has  been  held,  where  such  a  power  was  given 
for  the  bona  fide  purpose  of  facilitating  the  immediate  distribution 
of  the  estate,  that  trustees  were  not  liable  for  loss  resulting  from 
the  malversation  of  the  funds  by  their  colleague.  (0  But  no  such 
indulgence  will  be  granted  to  trustees  who,  after  accepting  the  trust 
and  realising  the  estate,  deliberately  resign  the  future  management 
of  the  fund  into  the  hands  of  one  of  their  number,  without  retain- 
ing the  control  over  it,  or  taking  any  further  interest  in  its  manage- 
ment, (w) 

1980.  In  Seton  v.  Dawson^  the  trustees,  after  realising  the  herit- 
able estate  and  signing  a  receipt  for  the  price,  devolved  the  entire 
management  of  the  trust  upon  one  of  their  number,  James  Kyd  ; 
and  trusting  apparently  to  a  clause  of  protection  in  the  settlement, 
which  declared  that  they  should  not  be  "  liable  for  omissions  or 
neglect  of  diligence  of  any  kind,  nor  singuli  in  solidum,  but  each 
only  for  his  own  actual  intromissions,''  took  no  further  concern  in 
the  management,  and  held  no  other  meeting  for  upwards  of  eight 
years,  by  which  time  the  managing  trustee  had  become  bankrupt 
and  owed  a  large  sum  to  the  trust-estate.    The  question  of  liability 


StiOH  V.  Dutc- 


(r)  Lynedoeh  v.  OchterUmy,  16  Feb.  1827, 
5  Sh.  858,  N.  E.  882. 

W  24  &  26  Vict.,  c.  84,  {  1. 

(0  Macfuttry.Bro<mfidd,2ayaiQ\%Z0, 
8  Sh.  968;  Urquharty,  Brown,  7  June 
1848,  5  D.  1142. 


(u)  SeUm  y.  Dawton,  18  Dec.  1841,  4  D. 
811 ;  Sym  v.  CharUs,  18  May  1889,  8  Sh. 
741 ;  WaUan  v.  Cratpcawr,  9  June  1848,  6 
D.  1182. 
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was  referred  to  the  whole  Court,  who,  by  a  nearly  unanimous  judg-  qhaptbb  lxih. 
ment,  decided  that  the  trustees  were  responsible  for  the  loss.  "  The 
trustees,''  said  Lord  Ivory, (cc)  expressing  what  appears  to  have 
been  the  general  opinion  of  the  Court  on  the  efficacy  of  a  clause  of 
protection,  "  were  inexcusable  for  their  total  and  reckless  neglect 
of  the  estate  which  they  had  undertaken  to  administer.  And  even, 
therefore,  had  they  by  the  most  formal  deed  nominated  Kyd  (one 
of  their  own  number)  as  factor,  I  should  still  have  been  of  opinion 
that  their  not  holding  a  single  meeting  as  trustees  for  nine  years 
after  their  acceptance,  and  their  placing  the  whole  funds  of  the 
estate  into  Kyd's  hands  (for  their  concurrence  in  the  deeds,  which 
alone  enabled  him  to  get  the  money,  amounts  to  no  less),  without 
ever  from  that  moment  taking  a  single  step  to  cordpel  him  to  ac- 
count, or  at  all  to  ascertain  what  he  was  doing  with  the  estate,  was 
enough  to  bring  the  case  up  to  that  full  measure  of  crassa  negligen- 
iia  wliich  undoes  all  legal  or  equitable  claim  on  their  part  to  protec- 
tion, even  under  such  a  clause  in  their  favour  aa  is  here  founded 
on.  Clauses  of  this  kind  do  not  protect  against  positive  breach  of 
duty.  And  where  one  accepts  of  the  office  of  trustee,  and  thereby 
undertakes,  as  he  surely  does  undertake  to  some  extent,  to  admi- 
nister or  superintend  the  administration  of  the  estate  which  the 
trust  places  under  his  charge,  what  is  it,  short  of  a  breach  of  duty, 
when  he  stands  wholly  aloof  and  does  absolutely  nothing,  leaving 
the  estate  in  the  meanwhile  to  run  to  ruin,  not  less  effectually 
than  if  he  had  never  taken  upon  him  the  office  of  trustee  at  all."(y) 


SECTION  III. 
PAYMENT  OP  DEBTS  AND  LEGACIES. 

1981.  Payment  of  the  truster's  debts  forms  necessarily  a  first  Power  to  sell 
preferable  charge  upon  an  executry  estate,  and,  failing  that,  upon  ^^t  ©f  ^^ 
the  truster's  lands.    And  if  payment  of  debts  is  one  of  the  expressed  ^®^** "  implied 
purposes  of  the  trust,  it  would  seem  that  there  is  an  implied  power 
to  sell  so  much  of  the  heritable  estate  as  may  be  necessary  to  free  it 
from  debt.  (2)     In  private  trusts  for  the  distribution  of  a  succession  At  wh»t  period 
or  management  of  property,  the  trustees  are  entitled,  six  months  Sound  to  pay 

the  creditors  of 

(x)  Se^  the  leading  opinion,  4  D.  816.  (y)  4  D.  818 ;  see  also  Lord  St  Leonard's  *^«  ^^^  * 

"Neither  the  protecting  clause  which  oc*  remarks  in  Maephers<m  v.  Macpheraon^  11 

curs  iiKthis  particular  deed,  nor  any  of  the  June  1857,  1  Macq.  246. 

usual  clauses  framed  for  the  same  object,  {z)Hmder8ony,Somerville^22S\mQ\^\y 

can  be  held  to  liberate  trustees  from  the  8  D.  1049.    See  chap.  59  (Powers  of  Trus- 

consequences  of  such  gross  negligence  as  tees), 
amounts  to  culpa  lata^ 
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Distinction  be 
tween  soWent 
ft&d  insolvent 
trust-estates. 


oHAPTiB  Lxiii.  after  the  debtor's  death  (solvency  being  assumed),  to  pay  prime 
venientif  to  the  creditor  first  demanding  payment,  provided  they  are 
satisfied  as  to  the  subsistence  of  the  debt.(a)  They  are  entitled, 
for  their  own  protection,  to  have  the  debt  constituted  by  decree ; 
but  they  must  not  put  the  creditors  to  expense  by  unnecessary 
opposition.  (6)  If  an  executor,  even  without  the  authority  of  his 
co-executors,  pay  legacies  bona  Jide  after  the  expiry  of  six  months, 
it  seems  he  is  not  liable  in  repetition  to  creditors,  (c)  Where  the 
trust-settlement  contemplates  insolvency,  or  if,  apart  from  intention, 
the  estate  is  likely  to  prove  insolvent, (d)  the  trustees  ought  not  to 
pay  any  creditor  in  full  until  they  have  made  an  investigation  into 
its  solvency ;  and  they  will  not  be  allowed  to  take  credit  for  pay- 
ments made  in  the  knowledge  of  the  fact  of  insolvency,  (e)  When 
exposed  to  double  distress  by  creditors,  their  safest  course  is  to 
bring  an  action  for  the  judicial  distribution  of  the  estate. 
EflFectofthe  1982.  Under  the  older  law,  executry  estates  were  frequently 

^Ztu  diligence,  put  to  great  oxpcuse  by  creditors  procuring  themselves  to  be  de- 
cerned executors-creditors  of  the  defunct  for  the  amount  of  their 
debts,  with  the  view  of  acquiring  preferences.  To  remedy  this 
abuse,  the  Act  of  Sederunt  28  Feb.  1662  was  passed,  which  narrates 
the  inconvenience  experienced  from  the  then  state  of  the  law,  and  for 
a  remedy  in  time  to  come  declares,  "  That  all  creditors  of  defunct 
persons  using  legal  diligence  at  any  time  within  half  an  yeir  of  the 
defunct's  death,  by  citation  of  the  executors  and  intromettors  with 
the  defunct's  goods,  or  by  obtaining  themselves  decerned  and  con- 
firmed executors-creditors,  or  by  citing  of  any  other  executors-credi- 
tors confirmed,  the  saids  creditors,  using  any  such  diligence  before 
the  expiration  of  half  ane  yeir,  as  said  is,  shall  come  in  pari  passu 
with  any  other  creditors  who  have  used  more  timely  diligence  by 
obtaining  themselves  decerned  and  confirmed'executors-creditors  or 
otherways."(/)  The  Statute  reserves  the  right  of  posterior  credi- 
tors to  be  joined  in  the  office  of  executors,  and  declares  their  lia- 


(a)  Gardner  v.  Pearam,  28  Nov.  1810, 
F.C. ;  Aliion  v.  E.  of  Ihmdonald'i  Tr$. 
1798,  M.  16,211;  JUmkine  v.  Gardiner, 
infra.  "  According  to  the  law  of  Scotland, 
twelve  months  are  allowed  for  the  purpose 
(of  realisation  and  distribution).  No  per- 
son has  right  to  claim  against  the  execu> 
tors  of  a  testator  before  the  end  of  a  twelve- 
month; six  months  for  the  collection  of  the 
debts,  and  six  months  for  the  distribution 
of  them,  according  to  the  disposition  of  the 
testator;"  per  Lord  Redesdale  in  Stair  v. 
Stair't  Tr$.,  19  June  1827,  2  W.  &  S.  614, 
618. 


{b)  Jaekean't  Tr,  v.  Black,  81  May  1832, 
10  Sh.  697;  Crawford  v.  Cooky  16  Feb. 
1888,  11  Sh.  406;  Gardner  v.  FearMon, 
eupra.    See  80  and  81  Vict.,  cap.  97,  2  2. 

(e)  Morels  Exra.  v.  Malcolniy  24  Jan.  1886, 
18  Sh.  818.  See  Catheart  v.  Moodie,  M. 
"  Heir  and  Executor,"  App.  No.  2. 

{d)  But  see  Rankine  v.  Gardiner,  1741, 
M.  16,201. 

(e)  Gardner  v.  Peareont,  28  Nov.  1810, 
F.C. 

(/)  See  also  the  rescinded  Acts  1664, 
cap.  16  ft  18. 
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bility  for  a  proportionate  share  of  the  expenses  of  the  executor  first  qhaptib  lxiii« 
confirmed.  The  effect  of  this  enactment  is,  that  the  executor  can- 
not be  compelled  to  pay  debts  till  the  expiration  of  six  months  from 
the  death,  unless  the  estate  is  of  indubitable  solvency;  for,  if  other- 
wise, it  is  the  duty  of  the  executor  to  preserve  it  for  those  who  may 
fortify  their  claims  by  diligence  before  the  elapse  of  the  period  of 
six  months,  (gr) 

1983.  If  the  truster  were  actually  insolvent  at  the  time  of  exe-  Trust  may  be 
outing  the  settlement,  it  is  competent  to  creditors  to  reduce  it  in  Lweof  insoi-* 
so  far  as  it  is  gratuitous,  under  the  first  branch  of  the  Act  1621,  g^S'J^iesii* 
cap.  18 ;  or,  if  diligence  has  already  been  begun,  under  the  second 

branch  of  the  same  enactment ;  and  it  would  seem  that  at  common 
law  a  trust-deed,  the  benefit  of  which  is  confined  to  favoured  credi- 
tors, or  which  is  tainted  with  injustice  in  other  respects,  is  reducible 
on  the  head  of  fraud.  (A) 

1984.  In  testamentary  trusts,  it  is  understood  that  all  unsecured  Unseeored 
debts  incurred  prior  to  the  testator's  death  are  to  be  ranked  pari 
pasau^  unless  the  deed  otherwise  directs.    In  trusts  inter  vivos,  if 

the  purpose  of  payment  is  limited  to  debts  contracted  before  a 
specified  time,  posterior  personal  creditors  may  rank  on  the  surplus 
estate,  unless  they  are  excluded  by  an  onerous  ulterior  destina- 
tion, (t)  The  right  of  a  testator's  family  to  alimentary  maintenance  Mainteiuuiceof 
is  a  debt  which  transmits  against  the  trustees,(i)  or  other  general  *™«^''*^"°»y- 
representatives  (Z)  of  the  party  liable  ;  though  it  is  otherwise  where 
the  heir  does  not  represent  his  immediate  ancestor,  as  in  the  case 
of  heirs  of  entail  ;(m)  for,  as  the  obligation  transmits  jzire  repre- 
sentationiSy  it  cannot  be  binding  on  an  heir  of  entail  who  only  re- 


{g)  BeU's  Pr.  {  1900.  In  England  trus- 
tees and  ezecntors  are  allowed  twelve 
months  for  the  realisation  of  the  estate 
and  payment  of  debts ;  per  Lord  St  Leon- 
ards in  Maepher9orC9  case,  1  Macq.  249; 
and  see  remarks  of  Vice-GhanceUor  Wood 
in  Johnston  y.  Newton,  11  Hare,  160,  22 
L.  J.  Ch.  1089. 

(A)  BeU's  Com.  861  (5th  ed.  1,  85) ; 
Earl  of  Rotehery  v.  McQueen,  1  July  1828, 
2  Sh.  443,  N.  E.  894. 

(i)  Wright  v.  HarUy,  2  June  1847,  9  D. 
1151 ;  TunUndl  v.  TwnMVt  7V«.,  15  April 
1825,  1  W.  &  S.  80,  reversing  2  Sh.  1 ;  as 
to  which,  see  remarks  of  Lords  Jeffrey  and 
Moncreiff  in  M'Leod  v.  Cunmnghamey  20 
July  1841,  8  D.  1288,  1295,  1806. 

(k)  M'EtPon  V.  M^Eioan,  10  Feb.  1842, 4 
D.  662 ;  Pet.  Taylor,  5  Feb.  1850,  18  D. 
948,  see  p.  949 ;  Dtmbar't  Trt.  v.  Shaw,  18 


Not.  1805,  Hume,  265 ;  RiddeU  v.  Eiddell, 
1802,  M.  "Aliment,"  App.  No.  4;  Ormiston 
▼.  Wood,  22  Dec.  1888,  11  Jur.  282 ;  Mil- 
Ur'i  Tra,  v.  Miller,  10  D.  765.  See  also 
Qillupk^.  Marihall,  7  Dec.  1802,  M.  "Ac- 
cessorium,'*  App.  No.  2;  M'Farlane  v.  Fin- 
lag,  8  July  1825,  4  Sh.  158,  N.  E.  159 ; 
Hardnum  v.  Guthrie,  6  June  1828,  6  Sh. 
920;  Macdonald  y.  Maedonald,  20  June 
1846,  8  D.  880 ;  Thorn  v.  Mackenzie,  2  Dec. 
1864,  8  Macph.  177. 

(Q  8eoU  V.  Sharp,  1759,  M.  "Parent  and 
Child,"  App.  No.  1;  Haetie  v.  Hastie,  1671, 
M.  416,  5922 ;  Drummond  y.  Swayne,  28 
Jan.  1834,  12  Sh.  842;  Fenton  v.  SeoU,  26 
May  1882,  4  Jur.  457. 

(m)  See  Fletcher  y.  Fletcher,  11  July  1888, 
F.C. ;  Jackeon  v.  Oourlay,  24  Dec.  1886,  15 
Sh.  818,  and  chapter  71  (Passive  Repre- 
sentation). 
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Abatementa. 


CHAPTKB  LXI1I.  preseiitB  the  entailer.  There  can,  of  course,  be  uo  doubt  as  to  the 
liability  of  an  heir  of  entail  to  aliment  those  who  have  a  claim 
against  himself  personally  ex  debito  naturali.  {n)  Trustees  are  bound 
to  give  the  beneficiary  the  benefit  of  any  "  eases "  or  abatements 
obtained  in  settling  with  the  debtors  on  the  trust-estate,  (o) 

1986.  A  trustee  or  executor  is  entitled  to  pay  debts  due  to  him- 
self by  retention,  and  the  debt  becomes  extinguished  conjiiaume  at 
the  expiration  of  six  months  after  the  death  of  the  truster,  if  the 
estate  be  solvent.  (|))  Keferring  to  the  previous  chapter  on  legacies, 
we  shall  here  only  observe  that  as  legacies  are  in  their  nature  a 
burden  on  the  executry  estate,  the  executor  cannot  plead  payment 
to  the  party  having  the  residuary  interest  in  answer  to  an  action 
by  the  legatee ;  for  he  is  bound  to  fulfil  the  primary  purposes  of 
the  trust  before  disposing  of  the  residue,  (g)  In  this  respect  there 
is  no  material  distinction  in  the  duties  of  the  trustees  between  debts 
and  legacies. 


Trustee'!  right 
of  retention. 


Heritable  and 
moveable  estate 
when  liable  for 
legacies. 


SECTION  IV. 


OF  INVESTMENTS.(r) 

inyestment  on  1986.  Where,  by  the  purposes  of  the  trust,  the  distribution  of 

iMdmissfWe!"*^  the  fuud  is  postpoucd  to  a  distant  day,  it  is  incumbent  on  the  trus- 
bypcrTOMT"*  tee  to  iuvcst  it  on  proper  security  for  the  interests  of  all  concerned, 
security.  The  leading  consideration  which  the  trustee  ought  to  keep  in  view 

in  the  selection  of  an  investment,  is  the  safety,  rather  than  the 
productiveness,  of  the  security.  Accordingly,  it  has  long  been  a 
settled  rule  of  administration,  that  a  trustee  cannot  lend  on  per- 
sonal security,(s)  such  as  bills,  note8,(0  or  personal  bonds  ;(w)  for, 
as  Lord  Hardwicke  pertinently  observed,  "  a  promissory  note  is 
evidence  of  a  debt,  but  no  security  for  it."(a;)  The  intrusting  of 
trust-funds  to  a  factor,  co-trustee,  or  beneficiary,  on  his  own  ac- 


(n)  Muirhead  ▼.  Muirhead,  7  July  1849, 
11  D.  1262;  16  Dec.  1849,  12  D.  856. 

(o)  Earl  ofNorthetk  y.  Carnegie,  1762,  4 
Br.  Sup.  629;  Sinclair  ▼.  MaxweU,  1708, 
M.  16,186 ;  Cfhalmert  v.  Cunninghame,  1786, 
Elch.  "  Trust,"  No.  8 ;  Anderson  v.  Lauder, 
1740,  Elch.  "  Trust,"  No.  10 ;  MaasweU  v. 
MaxwOl,  1667,  M.  16,166. 

(jE>)  Ersk.  8,  4,  28;  2  Bell's  Com.  84; 
aider  v.  WaUon,  2  July  1869,  21  D.  1122. 

(q)  See  the  chapter  on  the  beneficiary's 
right  of  action,  and  defences  competent. 
As  to  the  nature  of  the  legatee's  right,  the 
liability  of  the  estate  for  interest,  etc.,  see 
the  chapter  on  Legacies. 


(r)  In  a  subsequent  chapter,  on  the 
Liabilities  of  Trustees  (chap.  74,  sect.  1), 
we  have  endeavoured  to  summarise  such  of 
the  leading  English  cases  on  the  subject  of 
legal  investments  asappear  to  be  founded 
on  principles  recognised  in  oar  law. 

(«)  See  Anderson  v.  SmaU,  12  Feb.  1888, 

11  Sh.  882;   WaUon  v.  Craweour,^  June 
1848,  6  D.  1182. 

(<)  Blain  y.  Paterwn,  28  Jan.  1886,  14 
Sh.  861 ;  Mom  y.  Allan's  7V«.,  18  Nov. 
1860, 18  D.  44. 

(u)  Moffat  y.  Robertson,  81  Jan.  1884, 

12  Sh.  869. 

(z)    Walker  v.  Symonds,  8  Sw.  81,  note. 
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knowledgment  is,  if  possible,  more  indefensible  than  a  loan  to  a  qhaptkb  lxiu. 
stranger.  In  either  case,  the  trustee  will  he  liable  for  all  loss,  in- 
cluding interest,  resulting  from  the  insolvency  of  the  debtor,  (y) 
In  a  recent  case,  (2)  where  trustees  who  were  law  iagents  had  up- 
lifted a  portion  of  the  trust-funds,  and  applied  them  as  a  temporary 
accommodation  to  one  of  their  clients  to  enable  him  to  defray  the 
expense  of  carrying  on  a  litigation,  an  application  was  made  to  the 
Court  for  their  removal,  and  although  the  ground  of  complaint  was 
obviated  by  the  resignation  of  the  trustees,  they  were  found  liable 
in  the  expenses  of  the  application,  on  the  ground  that  it  had  been 
occasioned  by  their  own  impropriety.  In  another  case,  the  trustees 
of  a  contract  of  marriage,  who  were  empowered  to  lend  on  personal 
security,  having  lent  the  trust-money  to  the  husband  on  his  accept- 
ance, were  held  liable,  after  the  husband's  bankruptcy,  to  replace 
the  amount,  (a) 

1987.  Trustees  ought  not  to  invest  in  the  stock  of  railway,  investment  of 
banking,  or  other  companies,  for  it  is  impossible  to  draw  any  well-  SSm  wlrtock 
founded  distinction,  with  reference  to  the  propriety  of  the  invest-  ©f  mercantile 
ment,  between  a  joint-stock  company  and  an  ordinary  partnership. 
In  point  of  law,  an  investment  in  shares  is  an  investment  in  trade, 
and  therefore  a  speculative  transaction ;  and  the  history  of  many  of 
the  largest,  and,  apparently,  most  prosperous  joint-stock  companies, 
proves  that  the  liability  to  loss,  not  to  mention  the  fluctuating  and 
precarious  character  of  the  profits  of  these  concerns,  is  as  great  as 
in  the  case  of  a  private  trading  company.  In  England  the  rule 
which  prohibits  the  investment  of  trust-funds  in  trade  has  been  so 
strictly  construed,  that  until  the  alteration  introduced  by  a  recent 
Statute,  (&)  trustees  were  not  even  permitted  to  invest  in  the  stock 
of  the  Bank  of  England,(c)  or  of  the  East  India  or  South  Sea  Com- 
panies ;(d)  and  were  liable  in  payment  of  the  difference  between  the 
depreciation  of  such  stock  and  that  of  the  public  funds  during  the 
same  period.  Although  there  is  a  paucity  of  authority  in  the  law 
of  Scotland  with  reference  to  the  liability  which  trustees  incur  to 
the  beneficiary  by  investing  in  shares,  the  prevailing  opinion  is, 
that  the  question  is  ruled  by  the  decisions  relative  to  investments 
in  trade,  affirmatory  of  the  English  doctrine  of  liability. 

(y)  Ersk.   S,   8,  84 ;   and  see  8ym  v.         (a)  Rou  y.  Allan*$  Tn.,  nq>ra, 
Charka,  18  May  1880,  8  Sh.  741 ;  Orieve         (b)  22  &  28  Vict.,  cap.  86,  J  82. 
y.  Amo$'  Exri,,  24  June  1886,  18  Sh.  978.         (c)  ffyna  y.  Redvngton,  1  Jones  &  Lat. 

See  Murray  v.  Borthwiek^i  2V#.,  1797,  M.  689 ;  Howe  y.  Earl  of  Dartmouth,  7  Ves. 

8287,  and  cases  referred  to  in  the  last  sec-  160. 
tion.  {d)  Trafford  y.  Boehtn,  8  Atk.  440 ;  see 

(2)  Hay  y.  Bmny,  10  Jan.  1861,  28  D.  p.  444. 
694. 
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OHAPTEB  Lxiii.       1988.  The  judgment  of  the  First  Division  of  the  Court  in  the 
Aee.  of  Court     ^^®  ^'  ^^®  Account  of  Court  V.  Baird(e)  throws  little  light  on  the 
Y.  Baird,         question  of  liability ;  but  it  exhibits  an  evident  leaning  towards  the 
opinion  that  trustees  would  be  personally  liable  for  investments  in 
shares  effected  by  themselves.     But  the  only  question  before  the 
Court  was,  whether  a  tutor-at-law  was  bound  to  make  immediate 
consignation  of  the  value  of  stock  of  a  bankrupt  company  in  which 
the  defunct  had  invested,  the  ground  of  the  alleged  liability  being 
the  trusteie's  negligence  in  not  immediately  selling  out.     The  Court 
held  that  this  was  a  discretionary  matter,  depending  upon  circum- 
stances, which  in  that  case  were  not  ascertained.    "  But,"  said  Lord 
Deas,  "  it  is  a  very  diiSerent  question,  and  turns  on  very  different 
grounds,  whether  the  tutor  is  liable  for  allowing  such  investments 
made  by  the  deceased  to  remain  unchanged,  and  whether  he  would 
be  liable  had  he  made  them  himself.     In  the  latter  case,  the  pre- 
sumption would  be  against  him."(/)     In  a  similar  case,  the  Court 
refused  to  approve  of  the  accounts  of  a  judicial  factor  who  had 
invested  in  railway  debentures,  a  much  safer  security  than  stock ; 
and  in  a  subsequent  petition,  setting  forth  that  the  funds  had  since 
been  invested  in  heritable  security,  they  refused  to  allow  the  factor 
to  take  credit  for  the  expenses  of  the  first  application.  (^) 
Trustee  invest-         1989.  If  a  trustee  invests  the  money  of  his  constituent  in  trade, 
i^trSe'^isT*^  either  by  lending  it  at  interest  or  for  a  share  of  the  profits,  there 
countable  for     q^lh  be  uo  doubt  that  he  is  liable  as  for  a  breach  of  trust :  and  the 

the  profits,  and  ^^        i 

liable  for  losses,  liability  secms  to  be  equally  clear,  where  the  money  is  merely  left 
in  the  business  in  which  the  truster  had  placed  it,  unless  the  trus- 
tee has  been  specially  authorised  to  continue  the  investment.  We 
are  assuming  here  that  the  money  is  left  as  a  permanent  invest- 
ment ;  for  we  have  seen,  in  considering  the  subject  of  realisation, 
that  the  trustee  will  not  be  responsible  for  loss  in  consequence  of 
an  unexpected  failure  prior  to  the  time  at  which  he  might  be  rea- 
sonably expected  to  inform  himself  as  to  the  state  of  the  truster's 
funds,  and  to  take  measures  for  reducing  them  into  possession.  If 
the  trustees  are  themselves  personally  interested  in  the  concern  in 
which  the  funds  have  been  allowed  to  remain,  they  will  be  liable 
not  only  in  the  event  of  loss,  but  also,  in  the  event  of  profit  being 
made,  for  a  share  of  the  profits  of  the  business,  (A)  in  the  ratio  of 
the  proportion  which  the  trust-funds  bear  to  the  other  capital  em- 

(e)  Account,  of  Court  v.  Baird,  29  June     182,  reported  in  the  first  stage  as  A,  B,, 
1868,  20  D.  1176.  Petr.,  29  June  1854,  16  D.  1004. 

(/)  20  D.  1184.  {h)  Laird  v.  Laird,  26  June  1866,  17  D. 

(jSi)  Pet.  Morrison,  6  Dec.  1866,  19  D.      984;  Cochrane  y.  Black,  1  Feb.  1866,  17  D. 

821. 
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barked  in  the  buBmess.(i)  In  Outhrie  v.  Fairweatker^(k)  some  ohaptib  lxhi. 
doubts  were  expressed  as  to  whether  a  factor,  who  had  merely  left 
the  trust-money  as  he  found  it,  in  a  business  in  which  he  was  a 
partner,  was  liable  for  more  than  5  per  cent,  interest ;  but  it  has 
since  been  decided  by  concurring  judgments  of  both  Divisions,  that 
the  beneficiary,  although  not  liable  as  a  partner,  is  entitled  to  pro- 
fits, not  only  on  the  principle  of  constructive  trust,  (Z)  but  as  a 
penalty  upon  the  trustee  for  diverting  the  trust-funds  into  an  im- 
proper channel,  (m) 

1990.  It  appears,  however,  from  the  sequel  of  the  case  of  Laird  Trustee  not 
V.  Laird j{n)  that  the  trustee  will  not  be  liable  to  refund  profits  paid  foi^profitspST* 
to  othei  partners  in  the  concern  who  are  not  trustees ;  for  their  re-  ^^^'P"^®"* 
lation  to  the  beneficiary  is  merely  that  of  debtor  to  creditor.     Nor 
will  frusteee  who  do  not  participate  in  the  business  be  held  account- 
able for  such  profits  as  are  due,  unless  they  have  been  guilty  of 
neglect  in  not  calling  their  co-trustee  to  account ;  but  they  will  be  but  wiu  be 
liable  in  the  event  of  a  los8.(o)    "  A  trustee,"  said  Lord  Colonsay,(p)  j^^. 
"  cannot  justifiably  embark  the  trust-funds  in  trade,  even  though 
he  be  not  expressly  prohibited  by  the  trust-deed,  and  though  he 
may  intend  the  benefit  to  accrue  to  the  beneficiaries.     If,  there- 
fore, he  does  so— if  he  does  what  by  law  he  was  not  entitled  to  do, 
and  the  funds  are  in  consequence  lost,  he  must  bear  the  loss  ;  but 
if  there  is  any  gain,  the  gain  will  belong,  not  to  the  trustee,  but 
to  the  beneficiary  whose  funds  were  so  employed.     It  cannot  be 
doubted  that  he  must  replace  them  if  lost,  as  his  proceedings  were 
unauthorised  by  law.    I  think  it  not  less  clear  that  he  cannot  make 
gain  to  himself  by  using,  for  his  own  behalf,  the  funds  of  the  trust 
committed  to  his  care.     The  law  will  even  presume  that  the  trus- 
tee intended  that  the  profits  should  go  to  the  beneficiary,  rather 
than  presume  that  he  intended  his  own  aggrandisement  at  the  risk 
or  expense  of  the  beneficiary."    With  regard  to  the  liability  of  the  Co-trnsteea  not 
co-trustees,  not  in  the  business,  his  Lordship  observed,  that  though  Uabie  for  losses. 
they  had  made  no  profits  themselves,  and  were  not  in  the  circum- 
stances liable  for  those  which  feU  to  the  share  of  their  colleague, 
they  might  be  liable  for  letting  funds  lie  at  a  risk,  and  would  be 
bound  to  make  up  any  loss  thence  arising,  with  interest,  (g)     And 
the  opinion  of  Lord  Deas  was  to  the  same  effect. 

(f)  See  Coehrane  v.  Black,  16  July  1857,  (n)  Land  y.  Laird,  28  May  1868,  20  D. 

19  D.  1019.  972. 

(Jo)  Qutharie  y.  Fairweather,  16  Bee.  1853,  (o)  See  also,  on  this  point,  Graham  y. 

16  D.  214.  Keble,  10  Noy.  1818,  2  Dow,  17,  6  Pat.  616. 

(0  See  chapter  49.  (p)  20  D.  980. 

(m)  Laird  y.  Laird,  26  June  1855, 17  D.  (9)  20  D.  982. 
984 ;  866  998 ;  Coehrane  y.  Black,  tupra, 

x2 
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CHAPTER  LXIII. 

Birectora  of 
companies  not 
entitled  to  in- 
vest in  sharei 
of  other  com- 
paiiies. 


Investments  of 
a  wastinc^  na- 
tare  ought  not 
to  be  oontinaed. 


The  funds  or 
heritable  secu- 
rity, the  only 
legal  invest- 
ments at  com- 
mon law. 


1991.  It  has  been  decided  that  the  directors  of  an  incorporated 
company  cannot  lawfully  invest  their  funds  in  the  purchase  of 
shares  in  another  company,  not  only  because  the  powers  of  the  di- 
rectors are  limited  by  the  charter  or  act  of  incorporation,  but  also 
on  the  principle  that  the  directors  are  trustees  for  the  shareholders, 
who  are  entitled  to  trust  to  the  security  afforded  by  their  appoint- 
ment, that  the  funds  will  not  be  appropriated  to  other  purposes  than 
those  contemplated  in  the  constitution  of  the  company,  (r) 

1992.  In  the  administration  of  English  trusts  by  the  Court  of 
Chancery,  the  rule  has  been  laid  down,  that  if  a  testator  give  the 
residue  of  his  personal  estate  («)  or  the  interest  of  his  property  (t)  to 
several  persons  in  succession,  and  the  subject  of  the  bequest  is  of  a 
"  wasting"  nature,  as  leaseholds,  annuities,  etc.,  it  will  be  the  duty 
of  the  trustees  to  realise,  and  thereafter  to  invest  the  proceeds  in 
the  funds,  in  order  that  the  estate  may  assume  a  permanent  form, 
and  so  be  capable  of  succession.  But  the  intention  to  convert, 
which  is  the  foundation  of  the  duty  referred  to,  may  be  overcome 
by  expressions  indicating  that  the  subject  should  be  enjoyed  speci- 
fically, (t*)  This  branch  of  the  law  of  conversion,  in  its  application 
to  interests  of  a  fugitive  character,  does  not  appear  to  have  occurred 
for  consideration  in  any  native  case ;  but  the  principle  of  the  Eng- 
lish decisions  is  agreeable  to  equity,  and  would  probably  be  adopted 
by  our  Courts,  (x) 

1993.  The  proper  channel  of  investment  for  trust-money  is 
either  the  stock  of  the  consolidated  fund,  or  first  class  heritable 
security,  (y)  If  to  a  legacy  is  attached  a  direction  to  invest  the 
amount  in  Government  securities,  the  trustees  will  be  bound  to 
purchase  a  quantity  of  stock  equal  to  what  the  legacy  would  have 
purchased  at  the  death  of  the  testator,  notwithstanding  that  a  change 
may  have  taken  place  in  the  value  of  the  public  securities  before 
the  trustees  were  in  a  position  to  make  the  investment.  («)     By  a 


(r)  Balfour' 9  Trt.  v.  Edmr,  ^  Northern 
RaUy.  Co,,  8  June  1848, 10  D.  1240;  CaU- 
donian,  etc..  Roily.  Co.  v.  Mofft.  of  ffelent- 
burgh,  19  June  1856,  2  Macq.  891.  See  p. 
405,  where  an  opinion  to  this  effect  is  ex- 
pressed by  the  Lord  Chancellor. 

(«)  Howe  V.  E.  of  Dartmouth,  7  Ves. 
187,  and  cafies  there  cited;  Lichfield  v. 
Baker,  2  Beav.  481 ;  Crawley  v.  Crawley, 
7  Sim.  427;  Sutherland  v.  Cooke,  1  Coll. 
498 ;  Johnson  y.  Johnson,  2  Coll.  441. 

(t)  Feams  v.  Young,  9  Vea.  649 ;  Benn 
V.  Dixon,  10  Sim.  686 ;  House  v.  Way,  12 
Jur.  959 ;  Cakes  v.  Straehey,  18  Sim.  414. 

(tt)  Vincent  y.  Neweonibe,  Younge,  599 ; 


Lord  V.  Godfrey,  4  Mad.  455.    See  Lewin 
on  Trusts,  5th  ed.  p.  244. 

(x)  The  doctrine,  however,  would  not 
be  extended  to  wasting  interests  in  land ; 
see  Muirhead  v.  Young's  Trs.,  18  Feb.  1858. 
20  D.  592. 

(y)  Pet.  Haldane,  28  Dec.  1848,  11  D. 
286  ;  Pet.  Lindsay,  id.  pay. ;  Aeeouniani 
of  CouH  V.  Oeddes,  29  June  1858,  20  D. 
1174. 

{z)  Horsburgh  y.  Horsburgh,  1  March 
1848,  10  D.  824 ;  dee  PoUeafen  v.  StuaH, 
14  July  1841,  8  D.  1215 ;  Pet  Governors  of 
Cauvin's  Hospital,  29  Jan.  1842,  4  D.  557. 
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recent  Act  of  Parliament,  Government  Securities  of  every  descrip-  qhafteb  lxui. 
tion,  as  well  as  other  stocks  of  a  quad  public  nature,  are  declared  ^^^  ^^  ^^^^ 
eligible  investments,  (a)  ^"*  <>'  ^***°" 

1994.  The  provisions  of  this  Statute  (6)  do  not  materially  alter  Pow'ew  of  tms- 
tbe  common  law  obligations  of  trustees  in  relation  to  the  invest- Trusts  Act,  with 
ment  of  trust-money.     The  clause  is  as  follows : — "  Trustees  under  J^t^te." 
any  trust-deed  may,  unless  the   contrary  be  expressly  provided 

in  such  trust-deed,  invest  the   trust-funds   in   the  purchase  of 
any  of  the  Grovemment  Stocks,  public  funds,  or  securities  of  the 
United  Kingdom,  or  stock  of  the  Bank  of  England,  or  may  lend 
the  trust-funds  on  the  security  of  any  of  the  aforesaid  stocks 
or  funds  or  on  the  security  of  heritable  property  in  Scotland, 
and  may  from  time  to  time  at  their  discretion  vary  any  such  invest- 
ment or  loan :  Provided  that  the  trustees  shall  not  be  held  to  be 
subject  as  defendants  or  respondents  to  the  jurisdiction  of  any  of 
Her  Majest/s  Superior  Courts  of  Law  or  Equity  in  England  or 
Ireland,  either  as  trustees  or  personally,  by  reason  of  their  having 
invested  or  lent  trust-funds  as  aforesaid."    And  by  section  6,  "the  Powers  of  in- 
powers  of  investment  conferred  by  this  Act  shall  not  be  held  or  InL^dewfanot 
construed  as  restricting  or  controlling  any  powers  of  investment  of  ***  ^  restricted. 
trust-funds  expressly  contained  in  any  trust-deed." 

1995.  With  regard  to  investments  on  heritable  security,  it  is  Trustees  may 
to  be  observed,  in  the  first  place,  that  trustees  will  be  bound  by  any  i^S^jSTdirec- 
limitation  imposed  by  the  terms  of  the  trust.   And  therefore,  where  y^"  t°c^- 
trustees  were  directed  "  to  lay  out  a  sufficient  sum  on  good  security,"  tained  in  the 
for  the  purpose  of  providing  a  liferent  annuity  of  £40  a  year  to  the 
testator's  vndow,  the  capital  to  go  to  the  children,  it  was  held  that 

the  widow  was  not  bound  to  accept  a  bond  of  annuity  heritably  se- 
cured, but  was  entitled  to  insist  that  a  capital  sum  yielding  £40  of 
annual  interest  should  be  set  apart  for  her  benefit,  (c) 

1996.  House  property,  according  to  Lord  St  Leonards,  is  not  a  inyestment  on 
satisfactory  investment ;  because  it  is  liable  to  depreciation  and  to  houMproj^ty. 
destruction  by  fire.(d)     His  Lordship's  remark  was  made,  possibly 

in  forgetfulness  of,  certainly  without  direct  reference  to,  the  rule  re- 
specting investments  which  distinguishes  the  Scotch  law  from  that 
of  England;  namely,  that  heritable  security  is  the  authorised 
channel  for  the  investment  of  trust-money.  In  practice,  trustees 
will  be  advised  that  they  may  lend  upon  the  security  of  first  class 
urban  subjects  with  perfect  safety  and  propriety. 

(a)  As  to  the  powers  of  English  Trustees  also  disapproTed  of  securing  annuities  by 
in  relation  to  inyestmente,  see  22  &  28  way  of  purchase ;  Fitzgerald  y.  PringU^  2 
Vict.,  cap.  85,  I  82.  Moll.  684. 

(b)  80  ft  81  Viet.,  cap.  97,  i  5.  (d)  Per  Lord  St  Leonards  inThorMony, 
\e)    Wilton  v.  Beveridge,  81  Jan.  1888,      Chrietie,  1  Macq.  288  ;  Train  v.  BeU'e  Trt,, 

11  Sh.  848.    The  Courts  of  Equity  have     26  May  1824,  8  8h.  68,  N.E.  44. 
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cHAPTiB  Lxiii.  1997.  Trustees  ought  not  to  invest  on  postponed  heritable  secu- 
investments  on  nties.  It  has  indeed  been  held  that  the  existence  of  a  preferable 
pwtponed  herit-  bond  over  the  property  is  not  of  itself  sufficient  to  fasten  personal 
liability  upon  the  investing  trustee,  especially  where  collateral  se- 
curity is  taken,  (c)  However,  in  the  case  of  the  Accountant  of  Court 
V,  Forsyth, (/)  a  curator  bonis  was  obliged  to  refund  a  sum  of  £2000, 
which  was  lost  in  consequence  of  having  been  lent  on  a  postponed 
bond  and  disposition  in  security,  although  he  had  taken  the  precau- 
tion of  obtaining  a  valuation  from  a  respectable  builder,  who  certi- 
fied that  the  property  was  worth  upwards  of  £6,600,  leaving  a 
margin  of  £2,300,  after  deducting  incumbrances,  being  more  than 
a  third  of  the  estimated  value.  The  Court  seem  to  have  proceeded 
upon  the  view  that  the  factor  ought  to  have  known  that  the  valua- 
tion was  for  a  fancy  price,  as  the  property  consisted  chiefly  of  a 
villa  and  pleasure-grounds,  and  could  not  be  turned  to  profitable 
account.  We  have  already  had  occasion  to  observe,  and  now  re- 
peat, that  it  is  not  enough  for  the  trustees  to  give  directions  for 
the  suitable  investment  of  the  trust-funds.  It  is  their  duty  to  see 
that  the  money  is  actually  invested,  (gr) 

1998.  It  is  a  frequent  provision  in  antenuptial  marriage-con- 
tracts and  family  settlements  intended  to  take  effect  inter  vivos, 
that  the  trustees  therein  appointed  shall  be  entitled  to  enforce  the 
obligations  of  the  parties  by  execution.  The  duties  of  trustees  for 
execution  are  of  a  very  delicate  nature ;  and  the  Court  will  not 
exact  the  same  degree  of  diligence  from  trustees  who  are  merely 
charged  with  a  general  protection  of  the  interests  created  by  mar- 
riage settlements,  that  would  be  necessary  and  incumbent  upon  the 
trustees  in  relation  to  the  management  of  property  of  which  they 
are  actually  let  into  the  possession.  (A)  The  cases  of  8tark,{%)  and 
Muir  V.  Mackersy^ik)  may  be  consulted  on  the  subject  of  the  obli- 
gations of  trustees  for  execution.  In  the  latter  case,  a  policy  of 
insurance  had  been  effected,  in  pursuance  of  an  obligation  to  that 
effect  in  the  antenuptial  contract  of  the  insurer,  but  was  surren- 
dered in  consequence  of  the  marriage  having  been  dissolved  without 


Duties  of  trns- 
tees  for  execa- 
tion  appointed 
in  marriage- 
contract. 


(  « )  Oraham  v.  Hunter's  Trt.^  4  March 
1881,  9  Sh.  643.  Bat  see  contra,  ThofMon 
V.  ChrUtiej  mpra. 

(/)  Account,  of  Court  ▼.  Forsythy  28  Jan. 
1868,  15  D.  846 ;  see  Murray  v.  Murray , 
80  May  1883,  11  Sh.  668. 

(ff)  Mayne  y.  M*Keand,  4  June  1885,  13 
Sh.  870;  Orieve  v.  Amos*  Exrs.^  24  June 
1885,  18  Sh.  978 ;  BUUn  v.  Paterton,  28 
Jan.  1886.  14  Sh.  861. 


(A)  In  Ro$8  V.  Allan's  Trt,,  18  Nov. 
1860, 18  D.  44,  marriage-contract  trustees 
were  found  liahle  to  the  wife  in  repayment 
of  funds  which  they  had  improperly  ad- 
vanced  to  the  husband ;  see  Osbum  v.  Ot- 
bum,  1714,  M.  16,195. 

(t)  Stark  y.  Moncr^ff,  7  June  1888,  16 
Sh.  1114;  HamiUon  y.  Bruce's  7V».,  20 
May  1867,  19  D.  746. 

(k)  Muir  V.  Mackersy,  21  Dec.  1868,  16 
D.  289. 
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issue  surviving.     The  trustee  thereupon  charged  the  holder,  a  lady,  qhaptkb  lxhi. 
to  take  out  a  new  policy,  but  the  Court  did  not  give  much  en- 
couragement to  this  proceeding,  and  allowed  the  note  of  suspension 
to  pass  without  caution  or  consignation. 

1999.  If  trustees  are  expressly  authorised  to  invest  on  per- import  and 
sonal  security,  it  has  been  said  that  they  may  lend  on  personal  bond,  press  Mth^ri*7 
and  will  not  be  liable  for  the  insolvency  of  the  debtor,  if  he  were  ^^^^J^. 
believed  to  be  of  good  credit  at  the  time  of  entering  into  the  trans-  *>nai  security. 
action,  (m)    We  doubt  the  soundness  of  this  opinion.     Personal 
security,  we  think,  means  the  security  of  personal  property ;  and 

not  that  of  a  personal  obligation,  as  a  bond  or  a  bill.(n)  It  would 
seem  that  trustees  empowered  to  lend  on  personal  security  are  not 
liable  for  loss  upon  a  postponed  heritable  bond,  fortified  by  a  colla- 
teral security  in  the  shape  of  a  policy  of  insurance,  (o)  But  they 
may  not  lend  on  the  life  interest  of  an  heir  of  entail  similarly  se- 
cured. (j9)  Pending  the  issue  of  a  litigation  as  to  the  disposal  of  inyestment 
trust-property,  trustees  are  not  necessarily  bound  to  invest  it;  nor'*****^ 
will  they  be  liable  in  penal  interest  for  neglecting  to  do  so,  if  they 
have  acted  in  good  faith.  (9) 

2000.  It  would  seem  that  a  legacy  to  minor  children,  when  no  Money  be- 
provision  is  made  for  a  continuing  trust,  may  be  paid  over  to  the  Snor  m»y  be 
father  as  administrator-in-law ;  but  if  the  trustees  have  reason  to  ^^iSL'Si^ 
believe  that  he  is  in  embarrassed  circumstances,  they  ought  to  *o'-"»-'»'^- 
exact  caution.     Where  this  precaution  was  taken,  the  Court  re- 
fused to  enforce  a  claim  for  repetition  at  the  instance  of  the  minor 
beneficiary,  (r)     If,  on  the  other  hand,  the  trustees  are  required  to 

invest  the  sum,  for  behoof  of  one  party  in  liferent  and  another  in 
fee,  in  terms  which  vest  an  immediate  interest  in  the  beneficiaries, 
they  sufficiently  discharge  their  duty  by  investing  the  fund  on  good 
heritable  security  in  the  name  of  the  parties  for  their  respective  in- 
terests, and  are  not  bound  to  become  parties  to  any  inquiry  as  to 
the  subsequent  disposal  of  the  fund.(«) 

2001.  With  regard  to  the  measure  of  damages  for  insecure  in-  Heasnre  of 

dama^  for  loss 
(m)  Per  Lord   Moncreiff  in   Seton  ▼.  (r)  Stevenson' 9  Trs.  v.  Dumbreek,  11  Feb.  Jh^J^foSST 

Dawson,  4  D.  828.  1861,  4  Macq.  86,  affirming  19  D.  462 ;  investment  of 

(n)  Boss  Y.  Allan* s  Trs.,  supra;  Langston  Oovan  v.  Richardson,  1638,  M.  16,268;  and  trust-funds. 

T.  OlUvant,  G.  Ck>op.  83 ;  Boss  y.  Oodsall,  see   Wilkie,  1688,  M.  16,811 ;  Graham  v. 

I  y.  &  C.  Ch.  Cas.  617.  Duff,  1794,  M.  16,888;  Johnstone  v.  Wil- 
(o)  Graham  v.   Hunter's  Trs.,  4  Mar.  son,  11  July  1822,  1  Sh.  668,  N.  E.  610. 

1881,  9  Sh.  643.  But  truBtees  of  a  continuing  trust  are  not 

(p)  Bon- Accord  Ins.  Co.  y.  Souter's  Trs.,     hound  to  pay  to  a  guardian ;  Monerieff  v. 

II  Dec.  1860, 18  D.  296.  Ushtr,  16  Nov.  1861,  24  D.  49. 

{q)  Fortune's  Trs.  v.  GiUies,   16  Nov.         (»)  Graham  v.  Kilffour,  6  March  1829,  7 
1839,  2  D.  69;  Douglas  v.  Douglas'  Trs.,  7      6h.  643. 
June  1867,  6  Macph.  827. 
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OHAPTM  Lxm.  vestmenta  resulting  in  total  loss,  the  role  in  England  is,  that  ceaiuia 
que  trust  may  elect  to  charge  the  trustees  with  the  amount  of  the 
money,  or  with  the  amount  of  Three  per  Cent.  Consols  which  they 
might  have  purchased  with  the  money,  unless  where  ^they  have 
been  authorised  to  invest  either  in  government  or  real  aecuritieSf 
in  which  case  the  trustees  are  answerable  only  for  the  principal 
money  and  interest.  (^)  And  it  was  decided  in  a  Scotch  case,  in- 
volving property  to  a  considerable  amount,  that  trustees  were  liable, 
in  consequence  of  refusing  to  invest  in  the  funds  upon  the  requisi- 
tion of  all  the  beneficiaries,  to  pay  a  sum  equal  to  what  would  have 
been  gained  in  consequence  of  the  rise  of  stocks  in  the  interval  (tt) 
And  on  the  same  principle,  where  a  trustee  had  been  directed  to 
secure  a  legacy  of  £500  by  investment  in  American  stocks,  and  the 
money  was  lost  in  consequence  of  the  trustee  having  allowed  the 
money  to  remain  in  the  hands  of  the  factor,  who  died  insolvent, 
the  Court  found  that  the  trustee  was  bound  to  purchase  such  sum 
of  American  stock  as  might  have  been  purchased  for  £500  sterling 
within  a  reasonable  time  after  the  death  of  the  testatrix ;  and  also 
to  pay  to  the  pursuer  a  sum  equal  to  the  interests  or  dividend  that 
would  have  accrued  in  time  past  upon  the  stock,  in  case  the  same 
had  been  duly  purchased,  (a;)  But  the  value  of  the  fund  itself,  with 
the  addition  of  legal  interest,  has  been  more  usually  taken  as  the 
measure  of  damages,  (y) 
Construction  of  2002.  In  many  settlements  the  powers  of  investment  are  very 
powers  k^ia-  inaccuratcly  expressed.  In  practice,  it  is  not  unusual  to  find  a 
mmu.  "*^*^  general  discretionary  power  given  to  trustees ;  or  a  power  to  invest 
on  heritable  security,  and  *'  on  such  other  securities  as  the  trustees 
shall  think  proper  f  the  intention  being  obviously  to  extend  the 
powers  of  the  trustees  in  the  matter  of  investment  It  is,  however, 
very  doubtful  whether  the  words  we  have  quoted  are  capable  of  re- 
ceiving such  a  construction.  We  incline  to  think  that  a  general 
reference  of  the  duty  of  investment  to  the  trustees'  discretion,  must 
mean  a  discretion  to  be  exercised  according  to  the  rules  of  law ; 
and  that  securities  which  the  trustees  shall  think  proper  must  be 
restricted  to  the  class  of  securities  which  the  Court  would  approve; 
that  is,  to  investments  in  the  funds  or  on  heritable  security,  (z) 

(t)  Robinwn  ▼.  Eobintan,  1  De  G.  M.  &  1841,  4  D.  818;  Anderson  v.  SmaU,  12  Feb. 

Q.  256;  Lewin  on  Trasto,  6th  ed.  271.  1888,  11  Sh.  882;  Blain  v.  PaUmm,  28 

(tf)  Morriton  y.  MiOer,  9  Feb.  1827,  6  Jan.  1886,  14  Sh.  861,  874;  WeUwoodv. 

Sh.  822,  N.  E.  299.  Rou,  28  June  1881,  9  Sh.  790;  Gray  ▼. 

(x)  Sym  y.  CharU»,  18  May  1880,  8  Sh.  Gray,  4  June  1885, 18  Sh.  866. 

741,  748.  (f)  See  StiUt  v.  Ouy,  narrated  Mjprtft 

(y)  Follexftn  v.  Siewwri,  14  July  1841,  8  {  1960,  note. 
D.  1215,  1284 ;  Stion  y.  Dawson^  18  Dec. 
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To  warrant  the  investment  of  the  trust-funds  on  securities  of  a  dif-  ohapt«b  lxiu. 
ferent  character,  the  authority  must,  in  our  opinion,  he  eay>re88, 

2003.  In  practice,  it  is  desirable  to  insert  in  settlements  of  per-  Soggestioiu  u 
sonal  property  a  power  to  invest  in  the  purchase  of  guaranteed  [^J^J^^^ 
shares  in  incorporated  companies,  or  to  lend  to  such  companies 
upon  debenture,  or  to  lend  upon  the  security  of  guaranteed  shares. 
Such  securities,  if  judiciously  selected,  are  safe  investments,  as  is 
proved  by  the  low  rate  of  interest  which  they  bear  ;  they  are  more 
easily  obtained  than  securities  over  landed  estate,  and  generally 
more  easily  realised.  In  the  case  of  trusts  intended  to  endure  for 
a  considerable  time,  a  power  to  purchase  property  ought  also  to  be 
given.  Where  the  trustees  have  the  confidence  of  the  truster,  it 
is  desirable  to  make  their  powers  as  to  investment  very  ample. 
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EXECUTION  OF  TRUSTS  FOR  SALE. 

2004.  The  subject  of  the  constitution  of  powers  of  sale  is  dis- 
cussed in  a  previous  chapter,  (a)  These,  when  intended  for  the 
benefit  of  the  donee  of  the  power,  e,g.,  in  the  case  of  powers  of  sale 
in  heritable  securities,  must  be  constituted  by  express  grant.  But 
in  the  case  of  a  disposition  in  trust,  a  power  of  sale  may  be  raised 
by  implication,  on  the  principle  that  all  powers  necessary  for  the 
due  accomplishment  of  the  purposes  of  the  trust  are  comprehended 
in  the  conveyance. 

2006.  As  to  sales  of  moveable  property  under  trusts,  it  does  not 
appear  to  be  necessary  that  any  express  power  should  be  granted, 
the  trustee  being  entitled  to  sell  by  private  bargain,  at  his  own  dis- 
cretion, for  the  purpose  of  investing  the  property  of  the  trust  upon 
suitable  security.  The  disposal  of  moveable  property  under  trust, 
even  when  brought  under  judicial  management,  is  very  much  a 
matter  of  discretion,  the  direction  of  the  Act  of  Sederunt  1730  (6) 
being,  that  the  factor  shall  "  manage  or  dispose  of  such  moveables 
according  to  the  rules  of  law,  and  as  prudence  requires,  for  the 
benefit  of  the  proprietor  and  all  having  interest."(c) 

2006.  The  Court,  it  is  conceived,  would  not  now  entertain  a 
petition  at  the  instance  of  trustees  for  authority  to  sell,  though, 


(a)  Chapter  59  (Fowen  of  Trustees). 

(b)  Act  of  S.  18  Feb.  1780,  Alex.  ed.  p. 


61. 


(c)  See  A,  J5.,  21  Dec.  1848.  21  Jur.  78 ; 


DalffUeeh,  18  Feb.  1849,  11  D.  1080;  Pet. 
lAndtay,  10  March  1849, 11  D.  1080.  A.j 
to  the  authority  of  creditors,  see  Wood  r. 
Anetrtaher,  (5  D.  291,  4  D.  1868. 
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where  a  doubt  exists  as  to  whether  such  a  power  has  been  given  qhaptbb  lxit. 
by  the  settlor,  it  might  be  cleared  in  a  declarator,  (d)  Judicial 
factors  upon  trust-estates  are  not  entitled  to  exercise  powers  of  sale 
of  heritable  property  at  their  own  discretion,  but  authority  is  always 
granted  on  special  application,  where  the  realisation  of  the  property 
is  necessary  for  the  execution  of  the  purposes  of  the  trust,  (e)  or 
where  it  is  necessary  to  save  the  estate  from  injury  by  diligence,(/) 
or  otherwise,  (gr)  For  the  better  protection  of  the  beneficiary's  in- 
terest, the  rule  has  been  laid  down,  that  sales  of  heritage  under  the 
authority  of  the  Court  must  be  by  public  roup. (A)  Curators,  or 
guardians  for  minors,  or  persons  under  legal  incapacity,  will  not  be 
authorised  to  sell  heritable  estate,  unless  the  sale  is  considered 
necessary  for  the  purpose  of  providing  for  immediate  maintenance,(t ) 
or  to  protect  the  estate  from  being  carried  off  by  diligence,(j;)  or  for 
the  fulfilment  of  existing  contracts.(2) 

2007.  Bankruptcy  (m)  or  sequestration  (n)  does  not  extinguish  EzerdM  of 
the  powers  of  sale  of  heritable  creditors  ;  but  if  the  heritable  ere-  g^InlTheritl 
ditors  defer  the  execution  of  such  powers,  the  general  creditors '^'^^  ^"^**'"' 
may,  at  a  meeting  called  for  the  purpose,  resolve  that  the  trustee 
shall  dispose  of  the  heritable  estate  by  public  sale,  or  bring  it  to  a 
judicial  sale ;  the  upset  price  and  the  conditions  of  roup,  in  the 
former  alternative,  being  determinable  by  the  trustee,  with  the 
consent  of  the  commissioners ;  or  the  trustee  may,  with  concur- 
rence of  a  majority  of  creditors  in  number  and  value,  and  of  the 
heritable  creditors,  if  any,  and  of  the  accountant,  sell  the  estate  by 
private  bargain,  on  such  terms  as  may  be  fixed,  with  concurrence 
of  those  parties.(o)    The  institution  of  a  ranking  and  sale,(j?)  or  of 
a  multiplepoinding,  does  not  operate  as  an  interruption  to  a  sale 
by  a  heritable  creditor  under  a  power  ;  but  it  would  seem  that  liti- 


{d)  See  the  analogous  case  of  Kinloeh, 
7  Dec  1869,  22  D.  174. 

(e)  See  Pet.  Auld,  5  Feb.  1866, 18  D.  487. 

(/)  FuUarion,  19  June  1884, 12  Sh.  760 ; 
Ferguaon,  14  Jan.  1886, 14  Sh.  218 ;  CUugh, 
17  July  1841,  8  D.  1261 ;  Arthur,  80  June 
1846,  8  D.  948. 

ig)  MvUer  y.  Dixon,  11  Feb.  1864,  16 
D.  686. 

(A)  Cases  of  Auld  and  Arthur,  nqtra, 

(t)  /finw,  17  July  1846,  8  D.  1211 ; 
Howe,  12  Feb.  1869,  21  D.  486 ;  Lindsay, 
17  Feb.  1867, 19  D.  466. 

(k)  Pet.  Dunbar,  7  July  1847,  9  D.  1426 ; 
Wood,  16  March  1866, 18  D.  782 ;  and  see 
the  older  cases  of  Vere,  1804,  M.  16,889 ; 
Finlayton,  22  Dec.  1810,  F.C. 


(/)  Crighton,  18  Feb.  1867,  19  D.  429 ; 
HawkiM,  24  June  1848, 10  D.  1408 ;  Kirk- 
land,  6  June  1848,  10  D.  1282 ;  Alexander, 
26  June  1867,  19  D.  888. 

(m)  Duidop  v.  Marshall,  19  Jan.  1821, 
Hume,  666,  F.C. 

(n)  19  &  20  Vict,  c.  79,  U  112  and  118. 

(o)  19  &  20  Vict.,  c.  79,  a  114  and  116. 
See  Beveridge  y.  Wilson,  17  Jan.  1829,  7 
Sh.  279 ;  Kerr  y.  Wood,  8  March  1880,  8 
Sh.  628 ;  MOviUe  y.  Paterson,  1  June  1842, 
4  D.  1811. 

(p)  Simeon  y.  Graham,  26  Noy.  1881, 10 
Sh.  66 ;  £eU  y.  Gordon,  24  Feb.  1888,  16 
Sh.  667 ;  Robertson  y.  Ferrier,  12  Dec.  1888, 
12  Sh.  208. 
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oHAFTtB  LxiT.  giositj  IB  A  sufBcieot  ground  for  interpelling  a  trustee  vested  with 
a  discretionary  power  from  putting  it  in  force ;  for,  pendente  lUe 
nihil  innovandum,{q) 
BaSm  of  herit-  2008.  Sales  of  entailed  property  charged  with  debt,  under  the 

onder^EntMl  powers  Conferred  by  the  25th  section  of  the  11  and  12  Vict.,  cap. 
^endment  35^^^^  ^^^^  ^  Carried  through  at  the  sight  of  the  Court  of  Session, 
who  are  empowered  to  select  such  portions  of  the  estate,  other 
than  the  mansion-house,  offices,  and  policies,  as  they  may  consider 
most  suitable  to  be  sold  for  the  purpose  of  paying  off  the  debt,  and 
to  settle  the  terms  of  the  conveyance  and  the  price  ;  it  being  de- 
clared that  the  purchaser  shall  have  no  interest,  concern,  or  respon- 
sibility as  to  the  application  thereof.  It  has  been  held  that  the 
powers  of  sale  given  by  the  Entail  Amendment  Act  are  applicable 
to  the  case  of  an  entailed  estate  charged  with  debt  under  the  autho- 
rity of  a  private  Act  of  Parliament  containing  provisions  for  clear- 
ing off  the  debt  by  instalments.  («) 
Trustaee  en-  2009.  It  is  impossible  to  lay  down  any  rule  as  to  the  circum- 

M*to  the^n©o»-  stauccs  iu  which  trustees  will  be  justified  in  executing  a  discretion- 
u« » poSwoi  ^'y  power  of  sale ;  nor  is  it  necessary  to  do  so,  since  trustees  hold- 
•3«-  ing  a  discretionary  power  are  themselves  the  judges  of  the  neces- 

sity of  using  it ;  and  they  will  be  protected  in  the  exercise  of  their 
discretion  if  they  act  in  good  faith.  (^)  It  would  seem  that  a  power 
of  sale  may  be  exercised  by  a  majority  of  the  trustees,  and  does  not 
require  the  consent  of  the  entire  body.(w)  And  where  one  of  two 
trustees,  under  a  voluntary  trust-deed  for  payment  of  creditors,  had 
attended  the  sale  and  made  an  offer  for  the  property,  which  was 
not  accepted,  he  was  held  barred  from  pleading,  in  an  action  against 
his  co-trustee,  that  the  sale  had  been  invalidated  in  consequence  of 


(9)  See  Enk.  2, 12,  66 ;  Cheyne  y.  Co- 
meron't  Tn.,  19  Jan.  1881,  9  Sh.  802. 

(r)  Also  88  Geo.  III.,  c.  60 ;  as  to  which 
see  Laurie  ▼.  Laurie^  M.  *'  Public  Burden/' 
App.  No.  2,  2  Dow,  566  ;  Malcolm  y.  Mai- 
eOm,  4  Dec.  1821,  1  Sh.  188,  N.  £.  174; 
Baird  v.  NeiU,  12  June  1886, 18  Sh.  927. 

(«)  Mackenzie  y.  Maekentie,  7  June  1849, 
11  D.  1116;  see  Meiklam  y.  Olaseford,  4 
Dec.  1861, 14  D.  187. 

(t)  CUUand  y.  Brodie,  20  Noy.  1844,  7 
D.  147  ;  MiUheU  y.  Maddnlay,  9  Feb.  1842, 
4  D.  C84.  When  the  power  is  duaretion' 
ary,  the  purchaser  cannot  challenge  the 
trustee's  title.  Thus,  in  a  deed  of  trust 
for  payment  of  debts,  it  was  declared,  that 
if  for  any  reason  whateyer,  in  the  opinion 
of  the  trustees,  a  sale  should  become  ne- 
cessary, they  were  authorised  to  sell.  The 


purchaser  objected  that  the  amount  of  the 
incumbrances  would  not  justify  a  sale  of 
the  entire  estate ;  but  the  Vice-Chancellor 
ShadweU  said, — "The  general  language 
of  the  testator  has  made  it  plain  that  the 
power  of  sale  depends  upon  the  opinion  of 
the  trustees  that  a  sale  is  necessary ;  and 
the  fact  that  they  did  think  it  necessary 
wiU  be  proyed  by  their  executing  the 
conyeyance  to  the  purchaser ;  RemdUekcBn 
y.  Meux,  14  Sim.  249,  267. 

(tt)  Fleming  y.  CampbM,  26  June  1845, 
7  D.  985;  DarUng  y.  Adammm,  24  Feb. 
1887, 16  Sh.  672;  but  see  contra,  Scott  y. 
Reid,  16  Feb.  1822,  1  Sh.  882,  N.  E.  808. 
A  power  of  sale  may  be  exercised  by  wr- 
vimng  trustees  both  at  common  law  and 
under  the  Trustee  Act  1861  (chapter  54, 
section  2). 
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his  having  refused  to  interpone  his  consent  to  the  transaction,  (flc)  qhaptkb  lxiv. 
Trustees  may  grant  a  commission  to  a  factor  to  carry  through  a  ,j.^^  ^^^  ^^ 
sale,  with  power  to  convey ;  and  the  purchaser  cannot  object  to  j^y  be  cxecoted 
this  as  a  delegation,  for  the  mandate  is  itself  an  execution  of  the 
trnst.(y)     Where  the  factor  has  power  to  sell,  but  not  to  dispone, 
the  trustees  will  be  bound  to  grant  a  title  or  to  pay  damages,  (z) 
Trustees  expressly  enjoined  to  sell  must  proceed  with  reasonable 
despatch,  and  not  hang  up  the  trust  by  bringing  actions  to  ascer- 
tain the  suflBciency  of  their  title  to  the  property,  (a) 

2010.  In  trusts  to  sell  for  behoof  of  creditors,  the  consent  of  the  BeneficiMj  not 
granter  is  sufficiently  given  by  his  subscription  of  the  trust-deed  ;  terfen. 
and  he  will  not  be  permitted  to  control  the  discretion  of  the  trus- 
tee as  to  the  terms  of  the  sale,  (6)  still  less  to  stop  the  proceedings 

by  intimating  his  intention  to  recall  the  trust,  and  to  make  other 
arrangements  for  payment,  (c)  The  beneficiary,  as  a  rule,  cannot 
stop  the  execution  of  a  power  \(d)  nor  can  a  non-acceding  creditor, 
who  has  neither  attached  the  estate  nor  interpelled  the  trustees  by 
diligence,  prevent  the  trustee  of  the  acceding  creditors  from  putting 
the  heritable  estate  up  to  auction,  (c)  But  any  abuse  of  powers  of 
sale  by  trustees  or  creditors  may  be  restrained  by  the  Court.  (/) 
On  this  principle,  interdict  has  been  granted  to  prevent  an  unneces- 
sary sale  of  lands,  where  the  property  already  disposed  of  had  real- 
ised a  sufficient  sum  to  pay  all  debts  ;(gr)  and,  in  another  case,  to 
prevent  a  sale  being  carried  through  by  a  preferable  creditor  at  an 
insufficient  upset  price,  to  the  injury  of  postponed  creditors.  (A) 

2011.  In  the  i)owers  of  sale  granted  in  heritable  securities,  it  Sales  at  the 
was  usual  to  stipulate  that  the  sale  should  be  by  public  roup  ;  and  Stors  m^t  bT 
this  condition  has  been  made  matter  of  style  by  the  Heritable  Secu-  ^^  P"**"^  '^"P- 
rities  Act  1847,(«)  which  declares  that  a  simple  power  of  sale  shall 


{z)  Briibane't  Trs,  v.  Oraioford,  8  Feb. 
1826,  4  Sh.  422,  N.  E.  427. 

(y)  Innes  v.  Meid't  Trs,,  22  June  1822, 
1  Sh.  618,  N.  E.  479;  contrary  to  the 
English  role ;  see  Lewin,  6th  ed.  p.  822. 

(m)  Thomas  v.  Walker's  Trs.,  4  Jtdy 
1829,  7  Sh.  828 ;  4  Dec.  1882,  11  Sh.  162. 

(a)  Darling  v.  Adamson,  24  Feb.  1847, 

16  Sh.  672 ;  Scott  v.  TTumson,  6  Dec.  1864, 

17  D.  124;  Offilvie's  Leg.  v.  HamiUon,  10 
Dec.  1888,  12  Sh.  189. 

(b)  Colder  V.  Gray,  16  Dec.  1828,  2  Sh. 
682,  N.  E.  600. 

(c)  limes  V.  Innes,  18  Dec.  1828,  7  Sh. 
206. 

(<Q  KeUg  Y.  Tfumstm,  19  Dec.  1840, 
F.C. 


(e)  Stubbs  j-  Co.  y.  Smith,  24  Jnne  1829, 
7  Sh.  790 ;  Kerr  y.  Qraham's  Trs.,  17  Noy. 
1827.  6  Sh.  78 ;  21  Dec.  1827,  6  Sh.  270. 

(/)  Ross  y.  Equitable  Loan  Co.,  28  Dec. 
1826,  6  Sh.  192,  N.  E.  178 ;  Moffat  y.  Cdl- 
derhead,  16  June  1826,  4  Sh.  96,  N.  E.  98 ; 
M'Douxd  y.  MilUgan,  17  Noy.  1826,  4  Sh. 
182,  N.  E.  184. 

(g)  Pender  y.  Ferguson,  17  Noy.  1881, 
10  Sh.  19.  See  Ord  y.  Noel,  6  Mad.  440, 
and  cases  noted  in  Lewin  on  Trusts,  6th 
ed.  p.  812. 

(A)  Kerr  y.  M'Arthur's  Trs.,  28  Dec. 
1848,  11  D.  801 ;  but  see  CUllandy.  Brodie, 
supral 

(t)  10  &  11  Vict.,  cap.  60,  }  8. 
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oHAPTu  Lxiy.  have  the  same  effect  and  operation  as  a  special  provision,  to  the  ef- 
feet  that,  on  failure  to  repay  the  principal  and  interest  within  three 
months  after  a  requisition, (fc)  it  should  be  lawful  to  the  grantee  to 
sell  and  dispose  of  the  lands,  in  whole  or  in  lots,  by  public  roup  at 
Edinburgh  or  Glasgow,  or  at  the  head  burgh  of  the  county,  etc.,  on 
previous  advertisement,  stating  the  time  and  place  of  sale,  and  pub- 
lished once  weekly  for  at  least  six  weeks  previous  to  the  expiry  of 

Adrertisements.  the  Said  three  months,  etc.  Apart  from  convention,  the  creditor 
is  bound  to  give  his  debtor  an  opportunity  of  paying  before  adver- 
tising the  property.  (?)  On  the  construction  of  a  private  Act  of 
Parliament,  which  authorised  the  sale  of  certain  entailed  lands  un- 
der the  usual  conditions  as  to  advertisements,  etc.,  it  was  held  that 
an  adjournment  for  nine  months,  followed  by  a  reduction  in  the 
upset  price,  must  be  regarded  as  a  new  exposure,  requiring  to  be 
preceded  by  the  same  statutory  advertisements  as  the  first  exposure. 
It  was  observed  that  the  intervention  of  one  of  the  legal  terms  of 
payment  between  the  diets  was  enough  to  interrupt  the  proceed- 
ings, (m)  It  would  seem  that  a  trustee  who  should  proceed  to  sell 
without  proper  publication,  might  be  interpelled  by  interdict  at  the 
instance  of  the  beneficiary,  (n) 

2012.  In  sales  of  property  under  the  authority  of  the  Court,  it 
is  customary  to  fix  the  upset  price  upon  a  report  by  two  valuators. 
Trustees  would  do  well  to  follow  the  same  course,  and  not  to  assume 
the  responsibility  of  determining  the  price  upon  their  own  opinion 
of  the  value  of  the  property.  When  it  is  remembered  that  by  the 
law  of  Scotland  the  first  party  subscribing  an  offer  for  the  upset 
price  is  entitled  to  a  disposition  of  the  estate,  in  the  absence  of  any 
higher  offerer,  it  will  at  once  be  seen  that  the  determination  of  the 
upset  price  of  property  is  a  duty  requiring  the  greatest  circumspec- 
tion, (o)  Trustees  may  be  restrained  by  the  Court  of  Session  from 
carrying  through  a  sale  at  a  season  when  purchasers  are  not  likely 
to  come  forward,  or  at  such  an  upset  price  as  involves  a  sacrifice  of 


Valuation  and 
upset  price. 


(k)  Morison  y.  MiUer,  18  Jtine  1818» 
Hume,  720. 

(I)  Moffat  Y.  Calderheadf  wpra ;  Hagart 
Y.  Robertson,  20  Dec.  1884,  18  Sh.  284; 
Reid  Y.  SteeU,  21  Feb.  1852,  24  Jur.  266. 

(m)  Pet.  Melville  and  Dundas,  27  Jan. 
1864,  16  D.  419 ;  and  see  M'Qtegw  y. 
Stirling,  28  Noy.  1882,  11  Sh.  188 ;  Hope 
Y.  Moncrieff'e  Tutor,  26  Jan.  1838,  1 1  Sh, 
824,  and  NiOet  y.  Caime,  12  March  1864, 
2  Macph.  868.  But  it  is  not  incumbent  on 
the  expoaer  to  giYe  a  new  intimation  to 
the  debtor ;  Oku  y.  Stewart,  29  May  1880, 


8  Sh.  848;  Yaimg  y.  Dunn,  1785,  M. 
14,191. 

(n)  See  cases  cited  eupra,  {  2010.  The 
Court  of  Chancery  giYes  relief  either  by 
setting  aside  the  sale,  or  by  injunction  to 
restrain  trustees  from  selling  upon  insuffi- 
cient notice;  Anon,  case,  6  Mad.  10; 
Blennerhaeeet  y.  Day,  2  Ball.  &  B.  183; 
Jenkins  y.  Jones,  2  Giff.  99,  29  L.  J.  Ch. 
498 ;  but  see  contra,  Matthie  y.  Edwards, 
16  L.  J.  Ch.  405. 

(o)  See  Sugd.  Vend,  and  Purch.,  11th 
ed.  55. 
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the  rights  of  postponed  creditors  ;(p)  who  are  entitled,  if  necessary  obaptib  lxiv. 
for  the  protection  of  their  interests,  to  tender  payment  of  the  pre- 
ferable  debt,  and  to  demand  an  assignation  to  the  security  on  pay- 
ment of  the  debt  so  secured,  (gr) 

2013.  It  is  not  unusual  in  articles  of  roup  of  heritable  estate  to  stipulations  as 
stipulate  that  the  purchaser  must  refer  questions  as  to  the  suffi- 
ciency of  the  title  to  arbitration  ;(r)  or  that  he  is  to  satisfy  himself 

as  to  the  validity  of  the  title  before  the  sale,(») — a  stipulation  which 
is  absolutely  necessary  for  the  protection  of  trustees  who  may  have 
no  funds  out  of  which  to  defray  the  expense  of  litigation,  other  than 
the  price  of  the  estate  itself.  A  creditor  was  held  not  entitled  to 
insist  that  the  title-deeds  should  be  produced  at  the  sale,  where 
this  could  not  be  done  without  discharging  a  lien.  (^)  On  the  other 
hand,  if  the  exposer  wishes  to  have  the  titles,  he  must  discharge 
any  security  to  which  they  are  subject  at  his  own  expense,  (w) 

2014.  The  sale  must  be  conducted  fairly.    If  the  upset  price  has  How  the  sale  is 
been  honestly  and  intelligently  fixed,  the  trustee  has  no  excuse  for  Srou^" 
buying  in,  and  if  he  do,  he  exposes  himself  to  an  action  of  damages 

at  the  instance  of  any  bona  fide  offerer ;  and  also  at  the  instance  of 
the  beneficiary,  in  the  event  of  the  estate  being  afterwards  sold 
for  less  than  the  price  at  which  it  was  withdrawn,  (x)  A  bona  fide 
offerer  of  the  upset  price  is  entitled  to  reduction  of  all  offers  made 
by  disqualified  persons,  or  in  the  interest  of  the  exposer,  subsequent 
to  his  own  first  offer ;  and  he  may  demand  a  conveyance  in  terms 
of  it  ;(y)  though  he  is  not  himself  bound,  being  liberated  in  con- 
sequence of  the  fraud  practised  upon  him.  (2)     When  the  time  of 


{p)  2  Bellas  Com.  6th  ed.  292;  per 
Ijord  Mackenzie  in  Kerr  y.  M*- Arthur* 9  Trs., 
28  Dec.  1848, 11  D.  802;  and  see  Wilwn 
T.  Stirling,  14  March  1848,  8  D.  1261. 

(q)  Cunninghame'a  Trs,  v.  JSuttcm,  18 
Dec.  1847, 10  D.  807. 

(r)  SiewartY.  Lang's  Tra,,  80  Nov.  1889, 
2  D.  168;  Anderson  v.  Shaw,  6  March 
1849,  11  D.  970. 

(«)  See  Young  v.  Orieraon,  19  July  1849, 
11  D.  1482. 

(0  Orant  v.  Findlay,  10  July  1846,  4 
BeU,  861.  Bnt  see  Claaon  v.  Jonea,  17 
July  1847,  9  D.  1512. 

(if)  Dobie  J.  SedUa,  19  May  1881,  9  Sh. 
609 ;  Malcolm  v.  Carmichael,  9  March  1864, 
16  D.  826. 

(z)  Taylor  y.  Tabrum,  6  Sim.  281.  Sir 
John  Leach  remarked,  in  Ord  y.  Ifoel,  5 
Mad.  440,  that  if  a  sale  were  made  with 
the  circamatancea  of  caution  which  a  pro- 


vident owner  would  have  applied  in  the 
case  of  his  own  property,  it  could  not  he  a 
breach  of  trust  that  the  estate  did  not  pro- 
duce a  fuU  price ;  for  the  very  nature  of 
an  auction  was,  that  the  adequacy  of  price 
should  be  submitted  to  the  chance  of  com- 
petition. But  he  added,  "  If  trustees,  or 
those  who  act  by  their  authority,  fail  in 
reasonable  diligence — ^if  they  contract  un- 
der circumstances  of  haste  and  improvi- 
dence— ^if  they  make  the  sale  with  a  view 
to  advance  the  particular  purposes  of  one 
party  interested  in  the  execution  of  the 
trust,  at  the  expense  of  another  party,  a 
court  of  equity  will  not  enforce  the  specific 
performance  of  the  contract." 

(y)  Faulda  v.  Corbett,  26  Feb.  1869,  21 
D.  687 ;  Grey  v.  Stewart,  1768,  M.  9660. 

(z)  Anderaon  v.  Stewart,  16  Dec.  1814, 
F.C. 
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Settlement  of 
the  price. 


Re-expoeore. 


CHAFTKB  LxiT.  6xpoBur6  Ifl  limited,  as  was  formerly  the  practice,  by  the  running 
of  a  half-hour  sand-glass,  it  is  *^  the  duty  of  the  judge  of  the  roup, 
by  laying  the  sand-glass  on  its  side,  or  making  it  run  backwards, 
to  prevent  it  from  running  out  so  long  as  there  appear  offerers  bid- 
ding against  each  other."(&)  Except  at  judicial  sales,  the  practice 
now  is,  to  knock  down  the  property  to  the  highest  offerer,  after 
three  fair  calls  by  the  judge  of  the  roup :  no  time  is  limited. 

2016.  The  usual  terms  of  purchase  are,  that  the  purchaser  shall 
deposit,  or,  in  the  option  of  the  exposers,  grant  bond  for,  the  price 
of  the  subjects  within  ten  days,  under  a  penalty  of  one-Jifth  part  of 
the  price  in  case  of  default,  which  covers  the  loss  from  a  resale,  or 
from  the  acceptance  of  the  next  lowest  offer,  (c)  Previous  offerers 
are  bound  by  their  subscriptions  during  such  period  after  the  sale 
as  may  be  stipulated  in  the  articles  of  roup  ;(d)  but  the  exposer  is 
entitled,  on  failure  of  the  last  offerer,  to  expose  the  subjects  of  new. 
It  is  optional  to  trustees  either  to  resell  the  estate,  in  the  event  of 
the  successful  bidder  failing  to  grant  bond  for  the  price  in  terms  of 
his  offer,  or  to  faU  back  upon  a  previous  offer,  (e)  Lord  St  Leonards 
observed,  in  reference  to  a  case  where  there  had  been  two  previous 
obligatory  offers,  that  no  trustee  would  resort  to  a  resale  in  such 
circumstances.  (/)  But  if  the  trustee  will  neither  enforce  the  exist- 
ing obligations  nor  take  steps  for  a  resale,  and  in  the  meantime  lies 
by  till  the  property  is  deteriorated  or  falls  in  value,  it  would  seem 
that  he  will  be  answerable  for  the  damage  actually  resulting  from 
such  delay  ;(y)  though  it  will  not  do  to  debit  him  with  the  price  of 
the  subjects.  But  if  he  adds  to  neglect  the  folly  of  conveying  the 
property  without  requiring  payment  of  the  price  from  the  pur- 
chaser, he  will  undoubtedly  be  liable  as  for  the  full  value  of  the 
property, (A)  the  conveyance  being  an  act  of  intromission,  (i)  An 
obligation  to  grant  bond  for  the  price  is  not  implemented  by  con- 
signing the  money  in  bank  in  the  joint  names  of  the  purchaser  and 
the  seller's  agent  ;(A;)  obligations  in  security  of  the  purchase  money 
being  subject  to  a  strict  construction.  (Z) 


(&)  Per  curiam  in  Pet.  Burnt,  1807,  M. 
"  Sale,"  App.  No.  4. 

(e)  Thommm  y.  Dudgeon,  4  June  1851, 
18  D.  1029.  The  pnrchaser  is  not  liable 
beyond  the  amount  of  the  penalty ;  John- 
^one*e  Trt.  y.  Johmtane,  19  Jan.  1819,  F.G. 

(d)  See  Davidion  ▼.  Kerr,  19  Jan.  1816, 
F.O. 

(«)  Walker  ▼.  Gavin,  1787,  M.  14,198. 

(/)  Thameon  ▼.  Christie,  1  Macq.  240. 

iff)  Allan  Y.  Mansfield,  24  Jan.  1884, 12 
Sh.  829. 


(A)  Thomeon  y.  Cfhrietie,  16  June  1852, 
1  Maoq.  286. 

(t)  1  Macq.  242. 

(it)  Bose,  10  July  1885,  18  Sh.  1094; 
ffunter  y.  Bowie,  16  Jan.  1829,  7  Sh.  270. 

(l)  Kennedy  y.  Bameay*t  Tre,,  22  Jane 
1847,  9  D.  1888 ;  Henries  y.  Barstow,  4 
July  1840,  2  D.  1817 ;  Dunmore  y.  IMk- 
son,  2  Dec.  1884, 18  Sb.  116 ;  Daridstm  y. 
Kerr,  19  Jan.  1815,  F.C. 
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2016.  Tniflt-deedfl  very  frequently  empower  the  trustee  to  sell 
property  either  by  public  roup  or  private  bargain.  However,  if 
creditors  have  used  inhibition  before  the  date  of  the  trust,  the  trus- 
tee cannot  dispose  of  the  property  by  extrajudicial  sale,  as  the  in- 
hibitor would  then  acquire  a  preference,  (m)  Nor  would  the  acces- 
sion of  the  inhibiting  creditor  obviate  the  objection,  because  such 
accession  is  presumed  to  be  made  under  reservation  of  preferential 
rights.  As  a  general  rule,  a  trustee  for  creditors  ought  not  to  sell 
by  private  bargain ;  though,  where  there  is  a  full  accession  of  cre- 
ditors, and  the  estate  has  been  already  exposed  to  auction  without 
success,  he  will  be  justified  in  entertaining  a  private  offer,  subject 
to  the  approval  of  the  creditors. 

2017.  As  to  the  powers  of  trustees  under  family  settlements,  it 
is  laid  down  by  Professor  Bell,  that  where  the  direction  is  general, 
the  trustees  may  use  their  discretion  in  selling  either  by  auction  or 
by  private  bargain  ](n)  and,  in  practice,  a  general  power  has  been 
held  to  be  a  sufficient  authority  to  carry  through  a  sale  by  private 
bargain.     By  Section  4  of  the  Trusts  (Scotland)  Act  1867,(o)  "  All 


CHAPTBB  LXIV. 

Whether  a 
sale  h^  private 
bargain  may  be 
prevented  by 
inhibition. 


General  power 
is  a  sufiBcient 
aothority  to  seU 
by  private  bar- 
gain. 


(ot)  M'Lure  v.  Baird,  1807,  M.  "  Com- 
petition/' App.  No.  8 ;  Monro  v.  OordorCs 
Ors.,  1777.  M.  "  Inhibition,"  App.  No.  1. 

(n)  1  BeU'8  Com.  5th  ed.  p.  88.  As  a 
question  of  eonstrfiction^  a  general  power  is 
obviously  a  power  to  sell  in  the  same  man* 
ner  as  a  prudent  proprietor  might  have 
done.  As  regards  settlements  for  the  pur- 
poses of  economical  arrangement  or  dis- 
posal of  succession,  it  is  clear  that  the 
beneficiaries'  interest  is  the  same  as  that 
of  the  settlor — namely,  to  get  the  largest 
price  for  the  estate.  The  trustees  may 
therefore  safely  be  left  to  use  their  discre- 
tion. But  the  interest  of  creditors  under  a 
trust  for  payment  of  debts  being  merely  to 
realise  their  claims,  the  condition  of  a  pub- 
lic tdU  seems  a  necessary  precaution  that 
the  truster's  reversionary  interest  may  not 
be  sacrificed  to  the  convenience  of  credi- 
tots.  Mr  Lewin  lays  down  (Trusts,  5th 
ed.  p.  821)  that  the  trustee  has  an  option 
to  seU  either  by  public  auction  or  private 
contract;  but  the  cases  cited  (viz.,  etjporU 
Jhrnnum^  2  Kose,  66 ;  et  parte  Harley,  2 
D.  &  C.  681 ;  and  ez  parte  Ladbrooke,  1 
Mont.  &  A.  884)  relate  to  sales  by  assig- 
nees in  bankruptcy,  who  are  not  bound  by 
the  conditions  of  the  mortgage ;  while  in 
the  later  ease  of  Davey  v.  Durrantt  2  De 
G.  &  J.  506,  26  L.  J.  Ch.  881,  a  private 
sale  by  a  mortgagee  was  sustained  only 

VOL  II. 


because  the  mortgage  gave  authority  to 
seU  by  private  contract. 

In  Ord  V.  Noel,  5  Mad.  440,  the  Court 
set  aside  a  sale  for  behoof  of  creditors  on 
the  ground  that  the  reversionary  interest 
had  been  sacrificed  by  forcing  on  the  sale 
with  undue  precipitation.  See  Sir  John 
Leach's  opinion  stated  tupra,  J  2014,  and 
Sugd.  Vend,  and  Purch.  11th  ed.  p.  61. 

In  Harper  v.  Hayee,  2  Giff.  210,  where, 
in  a  family  settlement,  trustees  were  em- 
powered to  sell  the  whole  real  estate, 
either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  and 
the  trustee  contracted  to  sell  the  estate, 
with  the  consent  of  all  the  eeetuia  que  trutt 
except  the  assignee  of  one  share,  for  less 
than  was  ofi'ered  by  such  assignee,  the 
Vice-Chancellor  Stuart  set  aside  the  sale, 
and  deprived  the  trustee  of  the  costs  of  the 
suit. 

By  28  &  24  Vict.,  c.  146,  J  1,  English 
trustees  invested  by  any  will,  deed,  or 
other  instrument  of  settlement,  with  a 
power  to  sell,  either  generally  or  in  any 
particular  event,  are  declared  to  be  en- 
titled to  sell  the  estate,  either  in  the  whole 
or  in  lots,  either  at  one  time  or  at  several 
times,  and  either  by  public  auction  or  by 
private  contract. 

(o)  80  &  31  Vict.,  c.  97. 


Extension  of 
powers  of  trus- 
tees for  sale  by 
the  Trusts  Act. 
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OHAFTKB  Lxiv.  poweis  of  seIc  confcrred  on  trustees  by  the  trust-deed,  or  by  virtue 
of  this  Act,  may  be  exercised  either  by  public  roup  or  private  bar- 
gain, unless  otherwise  directed  in  the  trust-deed,  or  in  the  authority 
given  by  the  Court,  or  in  the  deed  of  consent  to  be  granted  by  the 
beneficiaries ;  and  when  the  estate  is  heritable,  it  shall  be  lawful  in 
such  sales  to  sell,  subject  to  or  under  reservation  of  a  feu-duty  or 
ground-annual,  at  such  rate  and  on  such  conditions  as  may  be 
agreed  upon  ;  and  in  all  sales  and  feus  it  shall  be  lawful  to  reserve 
the  mines  and  minerals  if  so  wished/' 


SECTION  II. 


Tnutoes  for 
sale  are  bound 
to  make  deli- 
very and  to 
grant  titles. 


Warrandice  to 
be  granted  by 
trustees. 


POWER  OF  THE  TRUSTEE  TO  GRANT  TITLES.  AND  TO  DISCHARGE 

PURCHASERS. 

2018.  Trustees  are  of  course  bound  by  their  contract  with  the 
purchaser  to  give  him  possession  of  the  subject,  and  to  grant  such 
dispositions  or  other  writs  as  may  be  necessary  for  the  completion 
of  his  title,  (p)  As  the  duty  of  granting  a  title  arises  from  obliga- 
tion  ad  factum  proistandum,  it  may  be  enforced  by  personal  dili- 
gence  against  the  trustee ;  and  recourse  may  also  be  had  to  the 
remedy  of  suspension  and  interdict  in  the  event  of  any  attempt 
being  made  to  deprive  the  purchaser  of  his  rights  by  re-exposing 
the  property,  or  otherwise,  (g)  Trustees  for  sale  are  also,  like  other 
vendors,  bound  to  purge  incumbrances  affecting  the  estate,  (r) 

2019.  The  proper  warrandice  to  be  granted  by  trustees  to  pur- 
chasers of  heritable  property  was  settled  by  the  Court  in  the  case 
of  Forbes'  Trustees  v.  Mackintoshy  where  it  was  found  that  the  pur- 
chasers were  entitled  "  to  have  a  clause  of  warrandice  inserted  in 
the  disposition  directly  binding  the  truster,  his  heirs  and  successors, 
in  absolute  warrandice,  without  reference  to  former  trusts ;  and  the 
trustees  in  warrandice  from  fact  and  deed."(«)  This  should  be 
expressed  in  the  articles  of  roup  ;  not  left  to  implication.  Herit- 
able creditors  selling  under  a  power  may  bind  the  debtor  in  abso- 
lute warrandice.  (^)  In  either  case,  the  purchaser  for  an  adequate 
price  may  demand  a  good  title ;  by  which  is  meant  a  title  that  will 
secure  him  not  only  against  eviction,  but  also  against  the  risk  of 


(/>)  See  Mitchell  v.  ThotMOfCs  Tr$,  27 
Nov.  1827,  6  Sh.  136 ;  Dick  Y.Donald,  12 
Dec.  1826,  2  W.  &  S.  522. 

{q)  Cheyne  v.  Cameron' 9  7W.,  19  Jan. 
1831,  9  Sh.  802 ;  M'DowaU  v.  MiUigan,  17 
Nov.  1826,  4  Sh.  182.,  N.  E.  184. 

(r)    Balaton  v.   Farquhareon^   17    June 


1830,  8  Sh.  927 ;  Robertwn  v.  M'Cfr^or, 
11  Dec.  1840,  8  D.  218. 

(a)  Forbea'  Tra.  v.  Maekintoah,  16  June 
1822,  1  Sh.  497,  N.  E.  462 ;  KeUy  v.  Mae- 
indoe,  6  March  1868,  20  D.  778. 

(0  10  k  11  Vict,  cap.  60,  sect  8.  See 
Ruaaell  v.  Mudie,  28  Nov.  1867,  20  D.  125. 


ADMINISTRATION  OF  TRUSTS  FOR  SALE.  339 

trouble  or  expense  in  defending  it{u)     Parties  acquiring  lands  qhapteb  lxiy. 
under  compulsory  powers  of  sale  are  entitled  to  warrandice,  but 
cannot  withhold  payment  on  account  of  the  badness  of  the  title.(a;) 

The  capacity  of  trustees  to  discharge  the  price  of  trust-property  Power  to  gnnt 
sold  by  them  involves  two  questions : — First,  Is  the  sale  challenge-     ^  "*^ 
able  in  a  question  with  a  purchaser,  as  being  ultra  vires  f  and 
secondly f  Is  the  sale,  although  within  the  powers  of  the  trustees, 
reducible  on  the  ground  that  they  misapplied  the  price  ? 

2Q20.    I.    Can  a  purchaser  be  deprived  of  the  estate  on  the  Purchaser  ought 

?mv      to  satisfy  him- 
— The  self  that  trua- 

purchaser  of  trust-estate  ought  to  satisfy  himself  that  the  title  of  the  iS^^er*to^^** 
trustees  is  such  as  he  may  safely  accept.  If  it  should  afterwards  '^' 
appear  that  their  title  was  defective,  the  purchaser  is  in  no  worse 
position  than  if  he  had  bought  on  an  ex  facie  good  title  from  a  pro- 
prietor in  his  own  right.  He  has  his  recourse  against  the  trus- 
tees ;{y)  or,  if  that  be  excluded  by  the  terms  of  the  warrandice, 
he  may  enforce  his  claim  against  the  trust-estate,  or  against  the 
beneficiaries  amongst  whom  the  proceeds  of  the  sale  have  been 
divided,  (z)  In  the  next  place,  a  purchaser  from  trustees  must  not 
only  ascertain  that  they  have  a  title,  but  also  that  they  are  clothed, 
either  expressly  or  by  implication,  with  a  power  of  disposal  of  the 
subjects  in  question ;  and  if  he  is  led  into  an  ineffectual  purchase 
through  neglect  of  this  obvious  precaution,  it  is  but  just  that  the 
loss  should  fall  on  him  rather  than  upon  beneficiaries  who  have 
taken  no  part  in  the  transaction,  (a)  It  would  seem  that  a  bona 
fde  purchaser  at  a  sale,  under  statutory  powers,  is  exempt  from 
liability  to  eviction  on  any  objection  to  the  proceedings  not  appear- 
ing exfocie  of  his  title.(fe) 

2021.  The  next  question  for  the  consideration  of  an  intending  Purchaser  must 

aseertaui  whe- 
(»)  Dunlop  y.  Cretufurdy  26  May  1849,      bound  so  to  decide :  it  cannot  specniate  ther  power 

11    D.  1068;  25  Jan.  1860,  12  D.  518;  upon   the    question   whether    any  other  gi>en  ahsolntely 

ffopey.  HamiUon,  1  July  1851, 18  D.  1268;  Court  would  come  to  an  opposite  or  con-  **'  conditionally. 

Waddell  v.  Pollock,  19  June  1828,  6  Sh.  trary  concluaion ;"  25  L.  J.  Ch.  460. 

999 ;  Broum  v.  Cheyne,  6  Dec  1888,  12  Sh.  (z)    See  Hamilton  y.  Bridge,  28  Jan. 

176.     If,  in  a  suit  to  enforce  specific  per-  1882,  10  Sh.  262;  Higginbotham  v.  Clyd6 

formance  of  a  contract  of  sale,  the  Court  2V«.,  27  June  1848,  5  D.  1267 ;  MiUt  y. 

of  Chancery  is  of  opinion  that  the  objec-  North  Britith  Ry.  Co.,  16  Feb.  1867,  5 

tious  to  the  trustee's  title  are  bad  (al-  Macph.  402 ;  Thornton  y.  Id.,  p.  410. 

though  in  a  popular  sense  it  might  be  (y)  See  Thomat  y.  WdUcer't  Tra.,  4  Dec. 

caUed  a  doubtful  title),  the  Court  will  1882, 11  Sh.  162. 

compel  implement.    "  It  is  true,"  said  Sir  (z)  Bald  y.  Globe  Ttuuranee  Co.^  17  Dec. 

J.  EomiUy,  M.-R.,  in  Wrigley  y.  Sykea,  21  1847, 10  D.  289. 

Beay.  887,  25  L.  J.  Ch.  458,  "  that  this  (a)  Mays,  of  Airdrie  y.  Smith,  18  July 

Court  will  not  compel  a  purchaser  to  take  1850,  12  D.  1222. 

a  doubtfal  title;  but  if  the  Court  is  of  (6)  ffamileonv.CfhanceUor,lZNovABSB, 

opinion  that  the  title  at  law  is  clear,  and  12  Sh.  22. 

that  the  contract  is  clear,  the  Court  is 

y2 
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oHAPTMLxnr. purchaser  is,  whether  the  sale  is  matter  of  express  direction  in  the 
trust-deed ;  or  optional ;  or  conditional  upon  the  necessity  that  may 
arise  of  providing  funds  for  the  payment  of  the  truster's  debts.    An 
express  or  implied  direction  to  sell  excludes  the  possibility  of  doubt 
as  to  the  trustee's  power ;  but  a  power  depending  upon  circum- 
stances is  a  more  doubtful  title,  and  imposes  upon  the  purchaser 
the  duty  of  inquiry  as  to  the  necessity  for  the  sale.     With  regard 
to  the  extent  to  which  the  purchaser's  title  is  liable  to  be  affected 
by  extrinsic  circimistances — as  to  the  nature  of  the  inquiries  which 
he  is  entitled  to  make,  and  the  degree  in  which  the  estate  will  be 
bound  by  the  statements  of  the  trustee  in  answer  to  such  inquiries 
—our  reports,  unfortunately,  give  little  or  no  information.     But  a 
distinction  has  been  recognised  by  English  jurists  which  appears 
to  be  well  founded,  and  will  probably  be  ultimately  found  to  afford 
a  basis  for  the  authoritative  settlement  of  the  questions  here  re- 
purchaser not    f erred  to.     The  distinction  is  this :  if  the  settlor  direct  a  sale  for 
w^hCT  s^nc^"  payment  of  debts  in  the  event  of  a  deficiency  of  personal  estate,  a 
cessity  has        general  power  of  sale  is  held  to  be  implied ;  the  direction  being 
supposed  to  be  added  for  the  guidance  of  the  trustees,  with  reference 
to  the  circumstances  in  which  they  are  to  execute  the  power  that 
is  given  to  them  by  implication.     As  in  this  case  there  is  no  con- 
dition in  the  trustee's  title,  it  is  held  that  the  purchaser,  who  has 
not  the  means  of  examining  the  trust-accounts,  is  not  to  suffer  pre- 
judice should  it  be  proved  eventually  that  the  sale  was  unnecessary. 
The  general  opinion  therefore  is,  that  the  purchaser  is  entitled  to 
rely  on  the  assurance  of  the  trustee  that  a  necessity  for  the  sale 
Unless  the        has  arisen,  (c)     But  if  the  trustees  have  only  bl  power  of  sale  in  the 
SitimJaTorMis-  ^^cnt  of  a  deficiency  of  personal  estate,  then  such  power,  when 
ing  necessity,     given  per  expressum,  is  held  to  be  qualified  by  the  condition  an- 
nexed to  it ;  and  the  purchaser  must,  at  his  peril,  ascertain  that 
circumstances  have  emerged   to  warrant  the  execution  of  the 
power,  (d) 
Sale  in  excess  2022.  A  purchaser  is  clearly  not  bound  to  ascertain  whether  the 

o  po^er.  property  offered  to  him  is  in  excess  of  what  will  be  sufficient  to 

answer  the  purposes  of  the  trust ;  for  the  validity  of  a  sale  cannot 
be  supposed  to  depend  upon  the  issue  of  an  accounting,  (e)  How- 
ever, if  the  trustees  insist  on  selling  in  manifest  excess  of  the  re- 
quired sum,  they  may  be  restrained  in  Scotland  by  interdict  at 
the  instance  of  the  beneficiary,(/)  and  in  England  by  injunction.(gr) 

(c)  Lewin  ou  Trusts,  5th  ed.  p.  880  tt         (e)  Spalding  y.  ShaltMr,,  1  Vem.  801. 
aeq, ;  Shaw  v.  Borrer,  1  Keen,  659.  (/)  Pender  v.  Ferffuson,  17  Not.  1881, 

{d)  Oulptpper  y.  Atton,  2  Ch.  Ga.  221 ;  10  Sh.  19. 
Dike  y.  Rieke,  Cro.  Gar.  885;  Lewin,  supra,         (g)  Lewin  on  Trusts,  6th  ed.  p.  822. 
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Where  a  power  of  sale  is  given  for  the  purpose  of  enabling  the  oHArrKB  lxiy. 

trustee  to  pay  oflF  debts,  it  has  been  justly  held,  in  the  6ase  of  the 

execution  of  such  a  power  long  after  the  testator's  death,  that  the 

lapse  of  time  is  a  circumstance  that  ought  to  put  the  purchaser  on 

his  guard,  and  lead  him  to  suspect  the  non-existence  of  liabilities ; 

for  it  is  unlikely,  if  there  had  been  any,  that  the  creditors  would 

have  allowed  the  sale  to  be  deferred.  (A)     But  if  the  power  is  to 

raise  funds  for  the  payment  of  legacies  or  provisions  payable  at 

majority  or  marriage,  the  necessity  of  a  sale  does  not  arise  until 

the  arrival  of  the  period  of  payment.     In  such  cases,  accordingly, 

postponement  of  the  execution  of  a  power  is  not  necessarily  a 

ground  of  suspicion,  and  would  not  be  held  to  put  the  purchaser 

upon  his  inquiry. 

2023.  To  obviate  doubts  or  questions  as  to  the  competency  of  Sales  under « 
the  exercise  of  powers  of  sale,  it  is  not  unusual,  in  the  case  of  trusts  dispoeltion" 
for  creditors,  to  take  the  title  of  the  trustee  in  the  form  of  a  dispo-  SSelJf  tfust 
sition  qualified  by  a  back-bond  or  declaration  of  trust.     Until  the 
title-deed  is  recorded  for  infeftment,  the  property  is  safe  from  the 
diligence  of  adjudging  creditors  of  the  trustee,  as  they  could  only 

take  tantum  et  tale  ;  {%)  and  although  the  estate  might  be  carried 
ofiE  by  a  sequestration,  yet,  as  the  risk  is  slight  where  the  trustee 
is  a  responsible  person,  it  is  desirable  to  take  the  conveyance  in 
this  form,  for  the  sake  of  enabling  the  trustee  to  offer  a  title  to  pur- 
chasers which  is  entirely  free  from  latent  objections.  (A)  Before 
granting  a  conveyance  to  the  purchaser,  the  title  of  the  trustee 
should  be  put  upon  record,  which  will  have  the  effect  of  protecting 
the  former  from  liability  in  respect  of  latent  claims  connected  with 
the  administration  of  the  trust. 

2024.  It  has  been  suggested  that,  in  the  case  of  a  purchase  from  Effect  of  midi- 
trustees  possessing  on  a  personal  title,  the  taking  of  infeftment  on  chiBer's^?Jfeft- 
an  open  precept  for  infefting  the  trustees  in  trust  for  vses  and  pur-  ™®°*- 
po8€8y  and  their  assignees,  might  have  a  tendency  to  affect  the  pur- 
chaser's title  with  the  conditions  of  the  trust.     But  this  view  ap- 
pears to  be  erroneous.  (Z)     Since  the  abolition  of  the  precept  of  sa- 

sine,  the  question  is  no  longer  one  of  practical  importance.  As  to 
purchases  from  heritable  creditors  vested  with  powers  of  sale,  these  Purchases  from 

creditors  selling 

(A)  Pierce  v.  Scott,  1  Y.  &  C.  Ex.  Eq.  267.  "  Personal  and  Real,"  No.  8 ;  M'Oubbm  v.  J^ef'  ^°^"^  ""^ 

(t)  Macdawal  v.  Ruuell,  6  Feb.  1824,  2  Ferguaon,  1715,  M.  10,216;  Brugh  v.  Forbe9, 

Sh.  682,  N.  E.  674 ;  Thomson  v.  Douglas,  1716,  M.  10,218 ;  Dewary.  Rosa'  Trs.  1792, 

Heron  #  Co.,  1786,  M.  10,229 ;  Trtston  v.  Bell's  8vo.  Ca.  641 ;  and  other  cases  in  M. 

DundonakTs  Or.,  M.  "Personal  and  Real,"  voce  "Personal  and  ReaJ." 

App.  No.  2.  (Z)  Cockbum  v.  Cameron,  4  June  1836, 

(k)  SomervilU's  Trs.  v.  Red/earn,  1  June  14  Sh.  889  ;  Bell's  Pr.  §  877. 
1813,  1  Dow.  60;  6  Pat.  707,  reversing  M. 
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OHAPTXB  LXtY. 


No  authority 
for  holding  par- 
cbaser  liaUe 
when  price 
misapplied. 


Purchaaer  owea 
no  dot^r  to  the 
beneficiary. 


English  autho' 
rities. 


are  safe  from  cballenge  if  the  bond  is  regular,  and  the  requisites  of 
the  Heritable  Securities  Acts  have  been  complied  with.  The  pur- 
chaser is  bound  to  ascertain  that  the  usual  intimation  and  adver- 
tisements have  been  made. 

2026.  II.  AssunKQ  the  sals  to  have  beek  within  the  powebs  of 

THE  TBUSTEE,  is  THE  PUBCHASEB  BOUND  TO  SEE  TO  THE  APPLICATION 

OF  THE  PRICE  ? — That  words  exempting  trustees  from  the  necessity 
of  seeing  to  the  application  of  the  purchase-money  have  been 
adopted  as  a  matter  of  usual  style  in  trust-conveyances  for  sale, 
may  be  thought  to  argue  some  doubt  as  to  the  safety,  under  all  cir- 
cumstances, of  purchasers  paying  to  the  trustee  on  his  own  receipt. 
But  the  fact  that  no  precedent  is  to  be  found  among  the  decisions 
of  the  Court  of  Session  for  fixing  liability  on  a  bona  fide  purchaser, 
in  respect  of  misappropriation  of  the  price  (m) — ^when  contrasted 
with  the  mass  of  decisions  in  England,(n)  where  the  purchaser's 
liability  depends  upon  the  terms  of  the  power  of  sale,  seems  suffi- 
cient to  negative  the  supposition  of  any  such  liability  existing  under 
the  law  of  this  country.    It  is  clear  that  unless  the  interests  of  the 
creditors  or  other  beneficiaries  are  protected  in  the  infeftment  taken 
upon  the  purchaser's  title,  the  purchaser  cannot  incur  responsibility 
to  them  on  the  footing  that  their  interests  affect  the  lands,  (o)    But 
it  appears  to  us  that  it  is  only  through  the  lands  that  the  purchaser 
can  be  reached  in  a  question  with  a  beneficiary.    Personally  he  is 
under  no  obligation,  and  has  incurred  no  liability.    If  a  settlor  em- 
powers his  trustees  to  change  the  investments  of  his  succession,  in 
so  doing  he  virtually  disconnects  the  legal  estate  from  the  purposes 
of  the  trust,  and  we  do  not  see  how  a  purchaser  can  be  liable  to  the 
beneficiaries  in  respect  of  the  misapplication  of  the  price  of  that 
estate.    The  price  alone  is  available  to  the  beneficiary  as  a  security, 
and  in  the  same  degree  as  the  land  for  which  it  forms  the  surroga- 
turn.     In  those  exceptional  cases  in  which  lands  may  be  reclaimed 
from  a  bona  fide  purchaser  (as  where  the  purchaser  has  been  de- 
ceived as  to  the  nature  of  the  title),  he  wiU  be  entitled  to  retain 
the  profits  received  and  consumed,  (p) 

2026.  The  principles  upon  which  the  Court  of  Chancery  {q)  has 


(m)  See,  however,  Steven,  Olen,  f  Currie, 
V.  Fleming,  19  Feb.  1811,  F.C. 

(n)  See  a  summary  of  them,  occupying 
thirty  pageg  of  Mr  Lewin's  Treatise,  6th 
ed.  pp.  881-858. 

(o)  MaedoTudd  v.  Place,  24  Feb.  1821, 
Hume,  644;  Colder  v.  Stewart,  18  Nov. 
1806,  Hume,  440;  Campbell  v.  Campbell, 
12  Feb.  1811,  cited  Hume,  444. 


{p)  CUghom  V.  EUioU,  10  June,  1842.  4 
D.  1889 ;  HamiUon  v.  Chancellor,  18  Nov. 
1888, 12  Sh.  22 ;  and  M.  Diet  voce  '^  Bona 
fide  Consumption." 

(q)  If  trustees  are  expressly  empowered 
to  give  receipts,  that  relieves  the  purchaser 
from  all  concern  with  the  application  of 
the  price ;  1  W.  &  T.  L.  Ca.  8d  ed.  p.  66. 
The  difficulty  arises  where  thei«  is  no  such 
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proceeded  in  determining  the  liability  of  purchasers,  seem  to  be  in- 
consistent with  the  theory  of  Scotch  law  as  to  the  relation  between 
trustee  and  beneficiary.  To  explain  this  it  is  only  necessary  to 
obserre,  that  in  the  case  of  trusts  created  for  payment  of  debts  not 
specified,  or  for  payment  of  debts  and  legacies,  the  rule,  as  laid 
down  by  Lord  Lyndhurst  in  Forbes  v.  Peacock,(r)  and  more  pre- 
cisely by  Lord  St  Leonards  in  StroughiU  v.  An8(ey,(8)  is,  that  the 
purchaser  should  in  no  case,  in  the  absence  of  fraud,  be  bound  to 
see  to  the  application  of  the  money  raised  ;  for  the  transaction  is 
not  to  be  hung  up  until  all  claims  against  the  estate  are  settled. 
But  in  the  case  of  a  simple  trust  for  sale  to  divide  the  proceeds  be- 
tween certain  beneficiaries  named  in  the  deed,  then,  as  there  is  no 
continuing  trust,  tending  to  interfere  with  the  immediate  payment 
of  the  money  to  the  parties  beneficially  interested,  it  is  held  that 
the  purchaser  is  charged  with  the  duty  of  protecting  their  interests, 
and  that  they  have  a  right,  as  equitable  proprietors,  to  claim  the 


OHAFTIS  LXIV. 


Purchasers 
only  liable  to 
see  to  applica- 
tion in  the  case 
of  a  trust  for 
immediate  dis- 
tribution 
amongst  parti< 
named  in  the 
settlement. 


authority.  The  leading  case  is  EiUot  v. 
Mertyman,  Barn.  78,  2  Atk.  4,  where  three 
propositions  were  laid  down  by  the  Hon. 
J.  Vemey,  M.-R.,  which  are  admitted  to 
be  the  basis  of  the  English  law  on  the 
enbject.  These  are,  (1)  That  a  purchaser 
oi  ptrsonaUy  is  not  responsible  for  the  mis- 
application of  the  purchase-money,  except 
in  cases  of  fraud ;  (2)  that  when  real  estate 
is  devised  to  trustees  upon  trust  to  sell  for 
payment  of  debts  generally^  the  purchaser  is 
not  bound  to  see  to  the  application  of  the 
price ;  (8)  Where  the  trust  is  for  payment 
of  certain  debts  to  debtors  mentioned  aped- 
fiedUy^  so  that  there  is  no  necessity  for 
postponing  the  distribution  of  the  pur- 
chase-money, the  purchaser  is  bound  to 
see  that  it  is  rightly  applied. 

The  8d  rule  is  in  viridi  obaervantia^  and 
is  applicable  not  only  to  trusts  inter  vivoe 
for  payment  of  specified  or  scheduled  debts, 
but  also  to  the  case  of  a  trust  for  payment 
of  legacies  or  annuities,  where  (assuming 
that  the  personal  estate  is  sufficient  to 
meet  the  settlor's  general  liabilities)  there 
is  truly  nothing  more  than  a  trust  for  im- 
mediate distribution ;  Johnston  v.  Kenneit,  3 
My.  &  K.  680 ;  Bom  v.  Horn,  2  S.  &  S.  448. 

The  2d  rule  was  established  in  its  gene- 
rality (and  so  as  to  include  trusts  for  pay- 
ment of  legacies)  by  StroughiU  v.  Anstey^ 
as  mentioned  in  the  text.  It  is  immaterial 
whether  there  is  an  express  trast  for  sale 
or  merely  a  charge  upon  the  lands.     This 


was  authoritatiyely  settled  by  the  deci- 
sions of  Lord  Langdale  in  Shaw  v.  Borrer 

1  Keen,  659,  and  afterwards  of  Lord  Cot- 
tenham  in  Ball  v.  Harris,  4  My.  &  Cr.  264. 

The  let  rule  is  founded  on  the  principle, 
that,  as  the  executor  is  charged  with  the 
payment  of  the  debts  of  the  testator  in  a 
due  course  of  administration,  personalty 
cannot  be  immediately  distributed ;  and, 
as  already  obseryed,  the  purchaser  is  not 
to  be  subjected  to  a  contingent  and  uncer- 
tain liability ;  Ewer  v.  Corbet,  2  P.  W.  148 ; 
Andrew  v.  WrigUy,  4  Br.  C.  C.  186 :  and 
the  more  recent  cases  of  Miles  y.  Damfordf 

2  De  G.  M'N.  &  G.  641,  and  ffaynes  y. 
Forshaw.  11  Hare,  98.  "  But  personal  es- 
tate may  be  clothed  with  such  a  particular 
trust,  that  it  is  possible  the  Court  in  some 
cases  may  require  a  purchaser  of  it  to  see 
the  money  rightly  applied ; "  per  the  M.-R. 
in  Elliot  y.  Merryman,  supra, 

(r)  Forbes  y.  Peacock,  1  Phil.  717. 

{«)  StroughiU  y.  Anstey,  1  De  G.  M.  &  G. 
663,  confirming  Page  y.  Adam,  4  Beay. 
269,  where  Lord  Langdale  intimated  an 
opinion  that  the  distinction  formerly  taken 
between  legacies  and  annuities  was  unten- 
able. StroughiWs  case  is  chiefly  important 
from  Lord  St  Leonard's  emphatic  repudia- 
tion of  the  doctrine  that  the  Court  might 
inquire  whether  there  were  or  were  not 
debts  due  at  the  testator's  death.  The 
purpose  of  payment  of  debts  is,  in  fact,  the 
only  intelligible  criterion  of  liability. 
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rfTArrrs  txir.  monejT  froiD  him.     By  the  law  of  Scotland,  on  the  other  hand,  the 
A'r-.rr.'T.*  frr«  tiTist^fe  is  TC'Stfrd  with  the  full  legal  title  to  the  property  as  disponee, 
f**!  K^  '"-[iv  ^^'^  ^^^^  beneficiary  ha«  only  a  ju8  crtditi  or  right  of  action  against 
ir.«A*^  n         the  tmstee,  which  does  not  carry  with  it  the  right  of  sueing  the 
debtors  of  the  tmst-^'State,  or  entitle  the  beneficiary  to  grant  a  dis- 
charge,   Sach  being  the  case,  it  is  thought  that,  as  the  beneficiary, 
even  under  a  trust  for  immediate  distribution,  is  not  in  a  position 
to  demand  pajrment  from  the  purchaser,  neither  is  the  purchaser 
bound  to  recognise  his  interest  in  the  transaction ;  but  is  boond 
only  to  pay  to  the  trustee  with  whom  he  contracts. 
%%rt^uM.  202n.  It  is  doubtful,  however,  whether  sums  advanced  by  a  pur- 

chaser to  a  trustee,  on  the  faith  of  the  sale  being  afterwards  com- 
pleted, would  be  good  payments  in  a  question  with  the  beneficiary ; 
such  advances  not  being  made  on  the  security  of  the  trust-estate. (/) 
Kwid  Of  eon-     And  if  a  purchaser  connive  at  the  malversation  of  the  price,  or  be- 
^mnMiUfi  yat'  come  a  party  to  any  arrangement  for  the  investment  of  the  proceeds 
eJiMer,  ^^  ^j^^  uamc  of  an  individual  trustee,(tf)  or  go  into  the  transaction 

in  the  knowle^lge  of  a  latent  trust  inconsistent  with  the  title,(x)  he 
would  be  liable  to  pay  over  again  at  the  suit  of  the  beneficiary ;  or 
the  transaction  might  be  set  aside  by  reduction.  The  observations 
of  Lord  Stair,  as  to  the  liability  of  singular  successors  for  the  fraudu- 
lent acts  of  their  ancestors,  ought  to  be  conclusive  of  the  main  ques- 
tion. "  Fraud,"  he  ob8erve8,(sr)  "  being  of  a  criminal  nature,  it  is 
not  relevant  against  singular  successors  not  partakers  of  the  fraud, 
but  only  against  the  committers  of  the  fraud,  and  those  represent- 
ing them,  especially  as  to  feudal  rights ;  for  so  it  is  expressly  pro- 
vided by  the  fore-mentioned  Statute ;(«)  the  reason  whereof  is  to 
secure  land  rights,  and  that  purchasers  be  not  disappointed ;  and 
therefore  no  action  can  be  effectual  against  them,  upon  the  fraud 
of  their  authors,  unless  they  were  accessory  thereto,  at  least  by 
knowing  the  same  when  they  purchased;  but  supervenient  know- 
ledge will  not  prejudge  them." 
HuAuurry  A\»-  2028.  In  salcs  by  heritable  creditors,  provision  has  been  made 

mm^\mc\^\ni;  ^'J  Statute  for  sccuriug  purchasers  against  double  distress  for  the 
rrStlir'iMlid  P^^^^  ^^  ^^^^  subjects ;  it  being  enacted  (a)  that  the  creditor,  upon 
MIC  iK)wcri  of     receipt  of  the  price,  shall  be  bound  to  consign  the  surplus  which 

iAlC. 

(0  Oordon  r.  Anderson^  1748,  M.  16,208,  (z)  Macgowan  v.  RM,  29  March  186i 

6688,  Elch.  "  Trust,"  No.  14.  2  Macph.  948 ;  Lang  y.  Magt,  of  Dumbarttm, 

(u)  Taylor  v.  Forbes  j-  Co.,  14  Dec.  1880,  29  Jnne  1818,  F.C. 

4  W.  &  8.  444,  reversing  6  Sh.  786 ;  Bar-  (y)  Stair,  4,  40,  21. 

r^tt  V.  Duncan,  14  Dec.  1881,  10  Sh.  128;  (ar)  1617,  c.  12.    The  Statute,  however, 

Tait  V.  Kay,  1779,  M.  8142;  Alison  v.  only  applies  to  the  case  where  prescription 

Fairholme,  1765,  M.  16,182.  has  run  on  the  fraudulent  act. 

(a)  10  &  11  Vict.,  cap.  60.  |  8. 
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may  remain  after  deducting  his  debt,  with  interest  and  expenses,  chapter  lxiv. 
and  after  paying  all  previous  encumbrances  and  the  expense  of 
discharging  the  same,  in  one  or  other  of  the  Banks  in  Scotland  in- 
corporated by  Act  of  Parliament  or  Royal  Charter,  or  in  a  branch 
of  any  such  bank,  in  the  joint  names  of  the  seller  and  purchaser, 
for  behoof  of  the  party  or  parties  having  best  right  thereto.  And 
it  is  further  enacted,(6)  that  upon  a  sale  being  carried  through  in 
terms  of  the  Act,  and  upon  consignation  of  the  surplus  of  the  price, 
the  disposition  by  the  creditor  to  the  purchaser  shall  have  the  effect 
of  completely  disencumbering  the  lands  and  others  sold  of  all  secu- 
rities and  diligences  posterior  to  the  security  of  such  creditor,  as 
well  as  of  the  security  and  diligence  of  such  creditor  himself.  Cor- 
responding provisions  in  relation  to  judicial  sales  at  the  instance  of 
creditors  and  apparent  heirs,  selling  under  the  powers  of  the  Statute, 
were  incorporated  with  the  Bankruptcy  Act(c)  and  the  Judicial 
Procedure  and  Securities  Act  of  1856.  (rf) 

2029.  A  purchaser  from  an  heritable  creditor,  or  trustee  for  ere-  ConseqaeDca  of 
ditors,  paying  the  surplus  funds  into  the  hands  of  the  exposer,(c)  SpSS^YmSmcI 
does  so  at  his  own  risk ;  for  he  is  bound  either  to  settle  extrajudi-  ?/  «>Migmng 

'  J  the  pnce  u 

cially  with  the  other  secured  creditors,  or  to  consign  the  balance  in  b«ik. 
terms  of  the  Statutes. (/)  However,  a  purchaser  will  not  be  justi- 
fied in  consigning  the  portion  of  the  price  which  is  applicable  to 
the  payment  of  the  debt  of  the  exposer ;  and  it  would  seem  that 
if  he  consigns  rashly  he  will  be  liable  in  legal  interest  for  the  time 
during  which  payment  has  been  withheld,  (gr)  Before  payment  of 
the  balance,  the  purchaser  may  insist  for  a  decree  declaring  the 
subjects  to  be  freed  and  disburdened  of  the  debt.  He  is  not  en- 
titled to  a  discharge  from  the  postponed  creditors;  who,  on  the 
other  hand,  are  not  entitled  to  insist  in  their  security  to  any  other 
effect  than  that  of  recovering  the  surplus  proceeds  of  the  sale.  (A) 

SECTION  III. 
OF  PURCHASES  OF  TRUST-ESTATE  BY  TRUSTEES. 

In  order  to  the  complete  discussion  of  the  rule  of  law  which 

(6)  Ihidy  I  9.  Dec.  1881,  18  Sh.  116  ;  Steven  v.  Olen,  19 

(e)  19  &  20  Vict.,  cap.  79,  §  118.  Feb.  1811,  F.C. ;  Falconer  v.  MacintotKa  TV., 

(d)  19  &  20  Vict.,  cap.  91,  J  2.  80  Nov.  1814,  ovenmling  MiddUtan  v.  FfO- 

(e)  M'Lane  v.  RoherUm,  29  Nov.  1825.     eoner,  1766,  M.  1868. 

4  Sh.  282,  N.  £.  286  ;  Crawford  v.  Walker,  (g)  CampbeU  v.  CuUen,  18  July  1849,  11 

31  Jan.  1827,  6  Sh.  259,  N.  E.  241 ;  Wil-  D.  1854. 

Mm  V.  SiirlMff,  14  March  1848,  8  D.  1261,  {h)  WiUon  v.  Stirlinff,  14  March  1843, 

per  Lord  Ivory.  8  D.   1261 ;   Younff  v.  Grierson,  19  July 

(/)  See  E.  of  Dunmore  v.  Dickson,  2  1849,  11  D.  1482. 
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uiT.  protects  trast-propertj  from  appropriation  by  persons  intrusted  with 
the  execution  of  powers  of  sale,  it  is  necessary  to  consider,  yfrs^,  the 
extent  of  the  disability ;  secondly,  the  nature  of  the  remedy. 

Trustee  cannot  2030.    I.   WhO  ARK  DISQUALIFIED  FOR  PURCHASINO  TRUST-ESTATE  ? 

•ction«"of  profit  — ^The  leading  rule  on  this  subject  may  be  deduced  from  equitable 
wiA^the  tnut-  considerations  of  a  very  general  nature,  such  as,  that  persons  stand- 
ing in  a  relation  of  confidence  towards  others  ought  not  to  be  al- 
lowed to  engage  in  any  transactions  whereby  the  interests  of  their 
constituents  are  put  in  jeopardy.  Speaking  generally,  we  may  say 
that,  at  common  law,  a  trustee  for  sale  (that  is,  any  person  expos- 
ing for  sale  property  not  his  own)  is  disqualified  from  becoming  a 
purchaser  for  his  own  benefit,  (i)  whether  the  property  consists  of 
heritable  subjects, (i)  or  of  corporeal  moveables,  such  as  ships,(f)  or 
of  assignable  rights,  such  as  debts  (m)  or  shares  ;(n)  whether  the 
purchase  be  made  by  way  of  private  bargain,  (o)  or  at  a  public  auc- 
tion ;(p)  in  his  own  name,  or  through  the  intervention  of  an- 
other; (9)  for  himself,  or  as  the  representative  of  parties  interested 
in  the  estate  ;(r)  by  his  own  authority,  or  with  the  sanction  of  his 
co-trustees.  («)  It  is  assumed  that  the  motives  of  parties  engaged 
in  such  transactions  are  expressed  in  the  maxim  of  political  economy 
— Emptor  emit  qudm  minime  potest,  venditor  vendit  qtidm  mcucime 
potest;  and  such  confiicting  motives  ought  to  have  no  place  in  the 
mind  of  a  trustee. 
English  and  2031.  In  one  of  the  latest  cases  relating  to  transactions  of  profit 

ritia  ciOTpwed.  between  trustees  and  their  constituents.  Lord  Brougham  begins  by 
observing  that  the  law  of  Scotland  differs  in  no  respect  from  the 
law  of  England  upon  this  matter,  as  to  which,  he  says,  it  is  very  im- 
portant to  have  it  understood  that  there  is  really  no  difference  be- 


(i)  York  Builimg9  Co.  y.  MackeruU, 
1793,  M.  18,867,  16,212,  reversed  18  May 
1795,  8  Pat.  878;  8  Br.  Par.  C.  42;  BriM- 
bane'a  Tra,  v.  Crawford,  8  Feb.  1826,  4  Sh. 
422,  N.E.  427;  Jeffrey  v.  Aiken,  16  June 
1826,  4  Sh.  722,  N.  E.  728  ;  Oottrlay's  Tn. 
V.  Kerr,  6  June  1867,  19  D.  789  ;  and  see 
Aberdeen  Ry,  Co,  v.  Blaikie,  19  Nov.  1861, 
14  D.  66,  reversed  20  July  1864,  1  Macq. 
461. 

(k)  York  BuUdinys  Co.  y.  Mackenzie; 
Jeffrey  v.  Aiken,  supra,  etc. 

(/)  Elioi  V.  Black,  9  July  1866,  18  D. 
1226. 

(m)  Thorbum  v.  Martin,  8  July  1863,  16 
D.  846;  MaekeUar  y.  Balmain,  8  March 
1817,  F.C. 

(n)   Oourlay'a  Trs.  y.  Kerr,  ubi  supra. 


(o)  See  Browning  v.  HamiUon,  26  May 
1837,  16  Sh.  1004. 

(p)  York  Buildings  Co.  y.  Mackenzie, 
Jeffrey  v.  Aiken,  ubi  supra;  Whyte^s  TVs. 
y.  Burt,  18  Feb.  1861,  18  D.  679;  Klias 
y.  Black,  18  D.  1229. 

(q)  Jeffrey  v.  Aiken,  ttbi  supra;  Ander- 
son y.  Stewart,  16  Dec.  1814,  F.C. ;  Taylor 
y.  Waison,  20  Jan.  1846,  8  D.  400;  Brown 
y.  Burt,  *28  Dec.  1848,  11  D.  888. 

(r)  Maxwell  v.  Drummond's  Trs.,  21  Jan. 
1823,  2  Sh.  180,  N.E.  122;  DrysdaU  y. 
Naime,  28  Jan.  1836,  18  Sh.  848. 

(s)  Thorbum  v.  Martin,  16  D.  862,  per 
Lord  Wood ;  Aberdeen  By.  Co.  v.  Blaiine, 
1  Macq.  478,  per  Lord  Gran  worth ;  Bris- 
bane's Trs.  v.  Crawford,  3  Feb.  1826,  4  Sh. 
422,  N.  E.  427. 
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tween  the  two  systems  of  jurisprudence.  (^)  Although  identical  in  qhaptkb  lxiv. 
principle,  yet,  as  regards  the  mode  of  applying  the  principle,  it  may 
be  questioned  whether  the  two  systems  run  exactly  parallel.  Be 
this  as  it  may,  it  is  certain  that  the  decisions  of  the  Scotch  Courts 
afford  sufficient  materials  for  the  full  exposition  of  this  branch  of 
the  law,  and  on  them  accordingly  the  text  of  this  chapter  is  exclu- 
sively founded,  (t*) 

2032.  The  leading  authority  in  this  department  of  what  we  may  York  BuiidingM 
be  permitted  to  call  British  common  law,  is  the  celebrated  case  of  fc^i.^***" 
the  York  Buildings  Co.  v.  MackenzieXx)  decided  by  Lord  Thurlow  on 
appeal  from  the  Court  of  Session.  The  grounds  of  this  decision  are 
well  adapted  to  illustrate  the  perfectly  general  character  of  the 
rule  which  was  there  laid  down  for  the  first  time ;  and  it  has  ac- 
cordingly become  a  precedent  for  the  decision  of  a  host  of  analogous 
cases  under  the  English  and  Scotch  equitable  jurisdiction,  (y)  The 
respondent  in  this  case,  while  holding  the  office  of  common  agent  in 
the  sale  of  the  Scotch  estates  of  the  York  Buildings  Company,  which 
was  insolvent,  purchased  a  portion  of  them  at  the  judicial  auction ; 
and  though  he  had  remained  in  possession  for  above  eleven  years 
after  the  purchase,  and  had  entirely  freed  himself  from  all  imputa- 
tion of  fraud,  yet  the  Court  of  appeal  ordered  him  to  reconvey  the 
property,  holding  that  his  situation  as  common  agent  made  it  his 
duty,  both  to  the  company  and  their  creditors,  to  obtain  the  highest 


(/)  Aberdem  Ry.  Co.  y.  Blaikie,  1  Macq. 
477;  and  see  ibidy  p.  478-4,  per  Lord 
Granworth. 

(v)  The  role  laid  down  in  the  leading 
English  case  of  Fox  y.  Mackreth,  2  Br.  C. 
C.  400,  2  Cox,  820,  was,  that  a  purchase 
by  a  trustee  for  sale  from  his  cestui  que 
trust  (and  a  fortiori  a  purchase  by  the 
trustee  from  himself) ^  although  he  may 
haye  giyen  an  adequate  price  and  gained 
no  adyantage,  shall  be  set  aside  at  the 
option  of  the  cestui  que  trust,  unless  (1)  the 
connection  between  them  appear  to  haye 
been  completely  dissolyed;  and  (2)  that 
all  knowledge  of  the  yalue  of  the  property 
acquired  by  the  trustee  has  been  commu- 
nicated to  his  constituent ;  1  Wh.  &  T.  Ij. 
Ca.  8d.  ed.  p.  187.  **  It  is  founded  upon 
this : — ^That  though  you  may  see,  in  a  par- 
ticular case,  that  the  trustee  has  not  made 
adyantage,  it  is  utterly  impossible  to  exa- 
mine, upon  satisfactory  eyidence,  in  ninety- 
nine  cases  out  of  a  hundred,  whether  he 
has  made  adyantage  or  not;"  per  Lord 
Eldon  in  ex  parte  Laeey,  6  Ves.  627. 


(x)  8  Pat.  878 ;  8  Br.  P.  Ca.  42. 

(y)  Per  Lord  Brougham  in  Aberdeen 
Ry.  Co.  y.  BUUkU,  1  Macq.  478.  It  ap- 
pears, howeyer,  to  haye  been  considered 
by  some  of  the  English  jurists  that  a  pur- 
chase by  an  agent  from  his  constituent 
might  be  sustained  if  it  were  clear  that 
the  agent  had  dealt  openly  with  the  client ; 
1  Wh.  &  T.  L.  Ca.  8d  ed.  p.  148 ;  the  prin- 
ciple being  thus  stated  by  Lord  Erskine 
in  Lowther  y.  Lowtker,  18  Ves.  108,  "  that 
an  agent  to  sell  shall  not  conyert  himself 
into  a  purchaser,  unless  he  can  make  it 
perfectly  clear  that  he  furnished  his  em- 
ployer with  all  the  knowledge  which  he 
himself  possessed.'*  It  is  quite  well  set- 
tled, as  Sir  E.  Sugden,  L.-C,  remarked  in 
Murphy  y.  O'SheOy  that  it  is  not  necessary 
to  proye  underyalue ;  though  he  added, 
"  The  rule  of  the  Court  does  not  preyent 
an  agent  from  purchasing  from  his  prin- 
cipal, but  only  requires  that  ho  shall  deal 
with  him  at  arm's  length,  and  after  a  full 
disclosure  of  all  he  knows  with  respect  to 
the  property  "  (2  J.  &  Lat.  425). 
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»mAmtH  vttw.  jiricc  for  the  projKjrty — a  duty  wLicL  could  not  be  fiil£l!t:d  if  he 

iK^came  tho  purcliaHer.(z) 
lu^m  //f  Urn  2033.  The  manner  in  which  the  interest  of  a  porchaang  trustee 

tJ^iiugi/Oi*     rnay  l>e  brought  into  conflict  with  his  duty  is  well  exf^lained  in 
*^^^'  Lord  (^loima/s  opinion  in  a  recent  ca8e,(a)  where  the  property,  a 

vcHH^'l,  was  Ixiught  by  the  creditor  at  a  judicial  sale.    "  It  is  iin- 
IKjHgililc,"  he  observed,  **  to  say  that  a  party  who  takes  the  manage^ 
meat  of  a  sale  of  proi>erty  so  implicitly  as  BLick  did  through  Pirie^ 
ha/l  not  a  fiduciary  character  in  reference  to  the  owner,  and  all 
parti(;s  interested.     lie  had  the  vessel  in  his  own  keeping,  and  had 
it  in  his  power  to  bring  on  the  sale  tardily,  or  at  a  time  suitable  to 
hiiUHclf.     I  do  not  say  that  he  did  so ;  but  he  had  it  in  his  power 
to  do  HO.     ilo  suggested  the  valuators,  who,  although  acting  per- 
fectly honestly,  might  yet  have  opinions  in  regard  to  the  vessel 
favouruhlo  to  him.     Reference  is  made  to  his  agent  when  he  had 
the  vcHHol  in  his  hands,  and  who  might  encourage  or  discourage 
people  from  bidding  at  the  sale.''    His  Lordship  went  on  to  say, 
''  iiut  if  Black  had  abstained  altogether  from  doing  anything  for* 
thor  than  sotting  a-going  the  proceedings  by  bringing  the  summons 
of  sale,  it  is  not  very  easy  to  see  whether,  in  that  case,  it  might  not 
have  been  perfc(;tly  legal  for  him  to  become  the  purchaser.''(6) 
wiiHiMf  th«  2084.  It  will  bo  proper  to  consider  how  far  this  suggestion  of  a 

irlulniUnn  J^  doubt  as  to  tho  illegality  of  a  purchase  by  a  trustee  or  party  to  ju- 
IVnmuuilZ  of  dicial  proceedings  wlio  does  not  interfere  actively^  is  supported  by 
hitf  ^m!T  ^**^  previous  authorities.  On  the  one  hand,  it  is  certain  that  the  counsel 
who  merely  signs  a  petition  for  a  warrant  of  sale  is  free  to  become 
a  purchaser  ;(c)  from  which  we  may  infer  that  persons  who  have  no 
duty  to  porform  to  the  owner  or  his  creditors,  and  no  means  or  oppor- 
tuniiiea  of  gaining  an  advantage  through  their  position,  are  excepted 
from  tho  rule.  The  case  of  Darling  v.  Adam8on,{d)  where  a  pur- 
chase by  the  husband  of  one  of  the  beneficiaries  was  sustained,  is 
similar.  Clearly,  his  relations  with  the  trust  were  not  fiduciary, 
nor  does  it  appear  that  he  had  any  power  of  controlling  the  sale. 
It  is  held,  in  England,  that  the  merely  nominal  position  of  a  trus- 
tee to  preserve  contingent  remainders  does  not  disqualify  the  party 
from  purchasing,  the  estate  being  exposed  by  trustees  under  a  dif- 
ferent appointment^^)  But,  on  the  other  hand,  it  is  not  permitted 
to  an  heritable  creditor  to  become  a  purchaser  of  property  brought 

(t)  8  Pat  898,  per  Lord  Thurlow.  (d)  Darling  y.  Adamwn,  8  Dec.  1838,  1 

(a)  EUoi  ▼.  Black,  11  July  1856,  18  D.     D.  218. 
1226.  (e)  SuUon  v.  Jonet,  16  Ves.  687  ;  Naylvr 

(6)  18  D.  1280.  V.  Winek,  1  S.  &  S,  667. 

(c)   E,  of  Wemyaa  v.   Montgomery,  26 
Feb.  1824,  2  Sh.  Ap.  Ca.  8. 
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to  sale  under  the  power  in  his  bond,(/)  though  Lord  Mackenzie  qhaptkblxiv. 
thought  that  he  might  have  a  title  to  apply  for  the  appointment  of  a 
judicial  manager  of  the  sale,  with  the  view  of  becoming  a  buyer,  (y) 
The  observations  of  Lords  Brougham  and  Cranworth  in  the  two 
cases  quoted  below,(A)  clearly  imply  that  the  disability  to  contract 
with  their  constituents,  attaching  to  trustees  and  managers,  is  not 
obviated  by  their  remaining  neutral ;  because  it  is  the  duty  of  such 
persons  to  interfere  actively,  and  to  use  the  knowledge  acquired  as 
trustees,  not  for  their  own  advantage,  but  for  the  benefit  of  their 
employers. 

2035.  The  Court  has  certainly  never  given  any  encouragement  iwiuiry  into  the 
to  the  notion  that  evidence  of  the  trustee  having  gained  an  ad-  tM!w»ctioii  held 
vantage  was  necessary  in  order  to  invalidate  the  purchase.  In  the  »°«^»^Wc. 
case  of  Jeffrey  v.  Aiken,  the  evidence  was  all  the  other  way ;  be- 
cause the  property  was  bought  in  after  a  competition,  and  that  only 
to  prevent  the  land  from  going  at  a  lower  price,  which  must  have 
been  the  result  had  the  creditor  not  offered  more.  There  was  no 
imputation  of  unfair  dealing,  and  the  Court  must  have  gone  on  the 
principle  that  a  trustee  cannot  be  the  purchaser  at  a  sale  under  his 
own  authority,  (i)  In  Taylor  v.  WafsoUy  Lord  Jeffrey  observed, 
that  the  rule  was  so  peremptorily  fixed  that  the  Court  should  not 
be  tempted  by  considerations  of  equity  to  unsettle  it.  "  It  is  now 
presumptio  juris  et  dejurel'  he  said,  '*  that  where  a  person  stands  in 
these  inconsistent  relations  of  buyer  and  seller,  there  are  dangers ; 
and  it  is  not  relevant  to  say  that  is  impossible  there  could  be  any 
in  the  particular  case."(i)  The  doctrine  thus  generally  stated  has 
been  affirmed  by  the  decisions  of  the  House  of  Lords  already  re- 
ferred to ;  and,  as  it  is  obviously  impossible  to  ascertain,  in  the  gene- 
rality of  cases,  whether  the  terms  on  which  a  trustee  has  dealt  with 
the  estate  or  interests  of  his  constituents  were  the  best  that  were 


(/)  Jeffrey  v.  Aiken,  16  June  1826,  4 
Sh.  722.  N.  E.  728 ;  Taylor  v.  WaUon,  20 
Jan.  1846,  8  D.  400. 

{g)  8  D.  406 ;  and  see  MaxtoeU  v.  Drum- 
f/umd's  Tra.,  21  June  1^28, 2  Sh.  180,  N.E. 
122.  In  England  a  mortgagee  with  a 
fowtT  of  mU  is  subject  to  the  same  dis- 
qualification as  a  trustee ;  WaUn  v.  Oroom, 
11  Gl.  &  Fin.  684;  Dowries  v.  Olcaebrook, 
8  Mer.  200.  But  a  purchase  of  the  rever- 
eion  or  '*  equity  of  redemption  "  from  the 
proprietor  is  not  impecushable  on  equitable 
grounds,  for  the  relation  between  the  par- 
ties is  that  of  contract ;  Knight  v.  Marjcri- 
banks,  2  Macn.  &  Q.  10.  In  this  case  the 
mortgagee  was  trustee  for  the  mortgagor 


of  other  property  f  but  Lord  Cottenham 
held  that  the  existence  of  the  fiduciary 
relation  could  not  affect  the  fairness  of 
transactions  unconnected  with  the  subject 
of  the  trust 

(A)  Eamaton  v.  Wriyht,  2  Aug.  1842, 
1  Bell,  691,  per  Lord  Brougham ;  Aberdeen 
Ry.  Co.  V.  Blaikie,  20  July  1864,  1  Macq. 
478,  per  Lord  Cranworth ;  York  Buildinye 
Co,  y.  MackenziCj  8  Pat.  898,  per  Lord 
Loughborough. 

(t)  Jeffrey  v.  Aiken,  16  June  1826,  4  Sh. 
722,  N.E.  728,  as  explained  jD«r  Lord  Fuller- 
ton  in  Taylor  v.  Wateon,  8  D.  407 ;  see  Lord 
St  Leonard's  dictum,  ntpra,  i  2082,  note. 

(*)  8  D.  407. 
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^«4^M  fcci^  ^fUinAhU.  the  ml*:  ha«  b»t*;a  «ij«;diiiirfiiitL  "Jmt  au  uiirarr  oc  rhai 
<«i«:ij*:rt  will  be  permitcaL ( M  B»::»iiLt3«.  if  \  cnscee  w^:^  z«rCEL:ited 
ro  riorof:  forward  «'ipenlj  a«  a  puT'ihatfer.  :t  w-.alii  iifiiftjarnae  ocLeis 
fr-'im  f.orciin::  forward  a^uzi:it  94>  fonxLiiiabLe  %  'it^niz^tiZur.  &3ii  so  tfae 
*<i  i*;  WO' ; . '  J  1-)^  f-  h ; .  !«■:« lJm\ 
Tivi  I'll*  *P»,n^  2086,  The  mie  wL;.  h  prohlTAta  tnisCee»  &vr  sLe  fr-'m  >Komiii^ 
Avnu  «w^  pnr''  h;ii*^:r.i  iii  appliMiMe  a«>t  orJj  t«>  cLoae  wtiom  ^e  law  rezards  as 
fcrM.^f/:*:^  mrtuie  ofirM,  ha  tri.tt-*iL^r«  'iiees.i  a  i  t*xecii-«:ra-  z^2siriiiik$.aDd 
ju(iici/il  faot/>r!9,  but  to  all  wh^.  ia  r»^IatL«:-a  &)  nLe  cnii;ski!€^:-a  iisdf!, 
hav^j  a  duf.y  to  ji^-rform  t^warL*  the  ht^aeii'iLirT.  aa  cuniriictocsjo) 
iify*^.kbfoker«i//>)  rlirer;^J^♦  of  ViaLkiiiz  and  nilwaj  ci3iiLpanks:<^) 
fh/!  H.;(f',ut(r)  or  aactioneer  empl'j'cii  to  effect  the  sale  ;t*»  the  com- 
fr>ofi  a^^^:nt  in  a  jarlicial  siale  :U)  the  coauzLLsioDexsi*)  azki 
on  t^'/iuoMrfiUA  entAteitJx)  And  if  an  Ikeir  of  entafl.  taking 
VfiuUfi^fi  of  the  proTiaiona  of  the  42  Geo.  HL,  cape  116.  as  to  the 
r^'d/rrnption  of  land-tax,  sell  a  larger  portion  of  the  estate  th^n  is 
hi-At-nnsiTj  {fjt  that  purpose,  or  beo>me  the  purchaser  of  the  lands 
^iilh  fit  mto  w/mine  or  through  a  confidential  person^  the  sale  will  be 
r^/lrK;/;d  -/y)  and  the  reduction  majeTen  be  enforced  at  the  instance 
of  mu^'j'jAiug  heirs  against  an  onerous  purchaser^  if  there 

((}  Ah^d^m  Hj/.  Co.  ▼,  BhukU,  1  Maeq. 

472.  pfr  fyif^I  Cran  worth.  S^f?  alio  Prater 
f.  Iltmh^tf,  ^  U,  42Z,  per  Lm^  Pr«rid#»nt 
t\f>f]f^ ;  ar»/l  Vf/rk  Building*  Co.  r,  Maeket^ 
§i*,  %  VKi.  W.^,  per  IdftA  Thorlow,  quoting 
titip\  Mftflwi/'k'!. 

(m)  AV  pftrU  Idtfiey,  6  V«.  629. 

in)  BrUffom'e  Trt.  if,  Crawford,  8  Feb. 
1H2^J,  4Hh.  422,  N.E.427. 

(//;  OiHi^M  t.  MacUtthlanB  Kept.,  11  Feb. 
1M«,  «  v.  4«7. 

{p)  In  ^/i7/#«  ▼.  P^ppercome,  8  Bcav.  78, 
fwrr'l  l/MTifclHln,  M.-Ii..  Mst  iuilde  a  sale  of 
riirial  nhftn^fi,  whlnh  UiA  ttockbroker  who 
WFM  Amf'toyml  Ui  pttrf^haae  them  had  bought 
frn rn  a  iiororin  who  waa  truly  a  trustee  for 
hhniwilf ;  for,  wild  hi*  Ijordahip,  "  where  a 
fnnn  nffiplfiyii  niirithor  as  hia  agent,  it  is 
rrti  ih«i  faith  that  such  agent  will  act  in  the 
fnatt«ir  ptirnly  and  disinterestedly  for  the 
trntHtflt  of  hU  (imployer,  and  assuredly  not 
with  thn  notion  that  the  person  whose  as- 
ulNianrn  is  raquired  as  agent  has  himself, 
In  thn  s^ry  transaction,  an  interest  directly 
oppfWAd  to  that  of  his  principal ; "  8  Beav. 
88.  This  was  the  case  of  an  agent  telUtig 
to  his  oonstltuont ;  but  in  the  earlier  case 
of  Brwfkman  y.  Rothtehild,  8  Sim.  158, 
liord  liyndhurst  set  aside  a  transaction  in 


which  the  Ute  Mr  X.  M.  Bockadiild. 
employed  to  sell  20.000  Fxeaeh  Be&taa.  bftd 
taken  the  aecuiiiiea  to  himantf^  ^'^^g 
credit  for  tha»— «o  his  Lorddup  hcM  at 
the  fair  price  of  the  day ;  a^Miug.  however, 
that  the  Coort  must  maintain  the  pEiAciple 
that  an  agent,  if  he  accepts  the  employ- 
ment, is  bound  to  aelL  and  is  not  at  Ubeity 
to  takaoverthe  stock,  giTiBg  credit  for  the 
price. 

(q)  Thorlmm  t.  Mmrtim,  8  July  1858;,  15 
D.  846;  Aberdeen  Ry.  Co.  t.  BimOie,  20 
July  1864.  1  Macq.  461. 

(r)  Gourimy'e  Tre,  t.  Kerr,  6  June  1857, 
19  D.  789. 

(«)  Jefirey  t.  Aiken,  4  Sh.  722,  K.K 
728 :  Creer.  Dwrie,  1  Dec  1810,  F.C. 

(t)  York  BuOdmge  Co.  t.  MaAenaie,  8 
Pat  878. 

(v)  19  ft  20  Vict.,  cap.  79,  }  120 ;  Drtm 
▼.  Patereon,  2  Dec  1825,  4  Sh.  269,  N.  E. 
264 :  Maekdi»  v.  BiOmain,  8  Mar.  1817, 
F.C. 

(x)  Id.  Stat  i  120;  WhyUe  TV.  v.  Bmi, 
28  Dec.  1848,  11  D.  888;  18  Feb.  1851, 
18  D.  679 ;  Prater  v.  Bankey,  18  Jan.  1847, 
9  D.  415. 

(y)  Slioti  V.  Wilson,  h^ra;  HanUUon  t. 
MaUtr,  10  Deo.  1880,  9  Sh.  166. 
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manifest  excess,  (z)    la  the  case  of  an  individual  trustee  acquiring  qhaptkb  tnr. 
estate  by  assignation  from  a  bona  Jide  purchaser  from  the  trustees, 
there  can  be  no  objection  to  the  trustees  granting  a  conveyance  to 
the  assignee  in  implement  of  their  obligation  to  the  purchaser,  (a) 

2037.  Parties  who  are  beneficially  interested  in  the  estate  are  How  far  the 
disqualified  from  purchasing  at  an  auction  on  a  different  ground,  excii^'bTthis 
viz.,  because  they  are  regarded  as  virtually  occupying  the  position  ^^w™  J^. 
of  exposers,  and  are  consequently  not  entitled  to  raise  the  price  to  <**«•'• 
bona  fide  purchasers.  (6)    A  bankrupt  cannot  purchase  the  seques- 
trated estate,  (c)  and  the  privilege  of  purchasing  is  enjoyed  by  cre- 
ditors only  in  virtue  of  the  statutory  declaration  to  that  effect,  (d) 

In  Darling  v.  Adamaon^ie)  where  the  purchaser  was  the  husband 
of  one  of  the  beneficiaries,  the  purchase  was  objected  to  on  the 
ground  that  the  sale  had  been  carried  through  in  a  process  of  im- 
plement raised  by  the  beneficiaries ;  but  the  sale  was  sustained. 
However,  in  the  more  recent  case  of  Faidds  v.  Corbet y{/)  it  was 
held  that  a  sale  to  a  residuary  legatee  was  reducible  at  the  instance 
of  a  previous  bidder,  as  being  substantially  an  attempt  to  raise  the 
upset  price  by  one  who  was  in  reality  the  exposer  of  the  subjects. 

2038.  With  resx)ect  to  sales  for  behoof  of  creditors,  the  capacity  Purchase  by 
to  purchase  depends  partly  on  statute  and  partly  on  common  law.  trast-wtate!  * 
At  common  law,  creditors  selling  under  a  power  of  sale,(gr)  or  in  a  whether  com- 
judicial  process  of  sale,(A)  have  been  held  disqualified,  and  the  dis- 
ability has  not  been  removed  by  the  recent  Statutes.    If  the  expos- 
ing creditor  is  a  corporation  or  a  trust,  the  trustees  or  corporators 
are  precluded  from  bidding,  whether  in  their  representative  capacity 
or  as  individuals,  (t)     Under  the  former  Bankruptcy  Act,(i)  which 
declared  that  it  should  be  lawful  to  any  creditor  to  purchase  estates 
sold  in  virtue  of  its  provisions,  it  was  ruled  that  a  purchase  by  an 
heritable  creditor,  who  held  a  security  over  the  estate,  was  valid.  (Z) 
The  present  Bankruptcy  Act  enact8,(m)  that  '*  when  any  estate  is 


petent. 


(t)  EUoU  y.  WiUon,  9  Feb.  1S26,  4  Sh. 
429,  N.K  485,  affirmed  2  May  182S,  8 
W.  &  S.  60. 

(a)  Fleming  v.  Imirie'9  Tn,,  11  Feb.  1868. 

(h)  Beirs  Pr.  {  181,  and  cases  there  cited. 

(tf)  Andtrmm  v.  Stewart,  16  Dec.  1814, 
F.C. 

(J)  19  &  20  Vict,  cap.  79,  i  120. 

(e)  Darling  v.  Adomton,  8  Dec.  1888,  1 
D.  218. 

(/)  Fanlde  y.  Corbet,  26  Feb.  1869,  21 
D.687. 

ijf)  Taylor  y.  Watwn,  20  Jan.  1846,  8  D. 
400 ;  Jeffrey  y.  Aiken,  tupra. 


(A)  Eliai  y.  Black,  9  Jnly  1866,  18  D. 
1226. 

(t)  Maxwell  y.  Drummond'e  Tre.,  21  Jan. 
1828,  2Sh.  180,  N.E.  122. 

(ifc)  2  &  8  Vict.,  cap.  41,  {  99. 

(l)  OruiekehankY.  WiUiame,  16  Feb.  1849, 
11  D.  614. 

(m)  i  120.  The  assignees  of  an  Eng- 
lish bankrupt  cannot  purchase  the  trust- 
property.  See  ex  parte  Chadwiek  and  ex 
parte  Thwaitee,  cited  in  Montague  and 
Ayrton  on  Bankruptcy,  2d  ed.  1,  829  and 
823,  and  cases  cited  in  1  Wh.  &  T.  L.  Ca. 
8d  ed.  p.  148.     Lord  Eldon  doubted  whe- 
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cuArm  txn,  fK>M  pnblicijf  by  virtue  of  this  Act,  it  shall  be  lawful  for  any  credi- 
tor to  purchase  the  same;  hot  the  trustee,  or  commissioners,  or 
adjudger,  celling  as  aforesaid,(i»)  shall  not  be  entitled  to  pmt^hase." 
The  2dth  section  of  the  Personal  Diligence  Act(o)  provides,  that 
where  goorls  are  sold  by  public  roup  under  the  authority  of  the 
Sheriff,  "  it  shall  be  lawful  for  the  poinder  or  any  other  creditor  to 
purchase  the  same." 
DiMbOhTof  2039*  It  may  be  doubted  whether  an  agent  is  disqualified  in 

•P*«aid  or         consequence  of  the  general  relation  subsisting  between  himself  and 
**'****^  the  beneficiary,  or  if  the  disqualification  arises  only  from  his  being 

employed  in  connection  with  the  sale.  Where  the  agent  is  himself 
the  Tendor,(p)  or  where  he  has  even  a  general  management,  the 
purchase  is  clearly  illegaL(9)  If  the  employment  is  special,  and 
relates  to  an  entirely  different  matter,  there  can,  we  apprehend,  be 
as  little  doubt  that  the  agent  is  free  to  purchase.  A  more  diflScult 
case  is  presented  in  Drymiale  v.  Natni.(r)  The  agent  in  this  case 
was  trustee  under  a  voluntary  trust-disposition,  and  in  that  capacity 
had  made  large  advances  to  his  client.  After  her  death,  a  creditor 
holding  a  preferable  security  brought  the  property  to  sale  under  a 
power  in  the  bond.  The  trustee,  who  was  in  effect  a  po8ti)oned 
creditor,  bought  in  the  estate  at  the  price  of  £4600,  in  order  to 
preserve  his  security,  which  would  have  been  lost  if  the  estate  had 
been  sold  for  an  inadequate  price.  At  the  same  time,  he  intimated 
to  the  truster^s  heir-at-law  that  he  would  hold  himself  accountable 
for  any  surplus  which  the  estate  might  ultimately  yield.  No  deci- 
sion was  pronounced  on  the  merits  of  this  case ;  but  it  is  clear  that 
the  trust  remaining  in  the  purchaser  was  a  function  quite  distinct 
from  that  of  the  power  of  sale,  which  was  conferred  on  a  different 
party,  and  in  relation  to  a  different  transaction.  Both  the  pur- 
chaser and  the  vendor  were  trustees  for  the  heir^s  reversionary  in- 
terest ;  and  as  no  profit  could  be  made  by  either  of  them,  we  do  not 
see  on  what  principle  the  transaction  could  be  condemned. 
TroiW  mftj  2040.  If  the  trustee  has  been  authorised  by  the  truster  or  by 

the  beuefid^.  the  beueficiaries,  being  sui  juria^  to  become  a  purchaser,  the  right 
of  challenge  is  barred ;  {$)  and  on  similar  grounds,  it  would  appear 

ther  the  assent  of  the  majority  of  the  credi-  (  p)  Oourlay'a  Tr$.  v.  Kerr,  6  June  1857, 

tors  would  validate  the  transaction   {ex  19  D.  789. 

parte  Lacey,  6  Yes.  628),  notwithstanding  (g)  Thorhwn  v.  Martin,  15  D.  Si9,per 

Lord  Hardwicke's  decision  to  the  contrary  Lord  Justice-Clerk  Hope, 

in  WhelpdaU  v.  Cookwn,  1  Yes.  sen.  9,  cited  (r)  Dryedale  v.  Naime,  28  Jan.  1885, 18 

6  Yes.  682.  Sh.  848.      See  Lowther  y.  Lowtker,  and 

(n)  See  H  112,  118.  Murphy  v.  O'Shea,  stated  eupra,  i  2082. 

(o)  1  &  2  Yict.,  cap.  114.  (»)  Fraser  v.  ITankey,  18  Jan.  1847,  9  D. 

415. 
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that  a  purchase  from  the  beneficiary  himself  is  unobjectionable ;  (t)  qhaptkb  lxiv. 
though  it  must  be  admitted  that  this  branch  of  the  subject  has  not 
been  elaborated  by  our  Courts  with  the  same  care  as  it  has  been  in 
England,  (w)  Where  the  truster  has  a  reversionary  interest  in  the 
estate,  as  in  the  case  of  trusts  for  payment  of  debts,  he  may  object 
to  an  oJBFer  being  received  on  behalf  of  the  trustee,  although  the 
creditors  should  consent. (as) 

2041.  The  disabihty  has  been  held  to  be  obviated  by  the  resig-  Objection  held 
nation  of  the  trustee  before  any  step  has  been  taken  to  carry  by  the  rSgn*- 
through  the  sale,  on  the  ground  that  the  purchaser  is  then  ^o^^^^^ 
longer  in  the  position  of  having  a  duty  to  discharge  adverse  to  his  p^^- 
interest  as  purchaser,  (y)     Accordingly,  where  the  trustee  on  a 
sequestrat.ed  estate  had  been  superseded  in  consequence  of  having 
attempted  to  purchase  the  bankrupt's  property  at  an  auction,  and 
the  Court  in  consequence  ordered  the  subjects  to  be  re-exposed, 
he  was  permitted  to  purchase  the  same  property  from  the  new 
trustee,  (z) 

2402.  As  to  the  trustee's  right  to  purchase  after  resignation,  con-  Doctrine  of  the 
flicting  opinions  have  been  entertained  by  the  judges  of  the  Court  eery  in  relation 
of  Chancery.    Thus,  in  ex  parte  James,  {a)  Lord  Eldon  observed :—  J^^atb^*  **^ 
"  With  respect  to  the  question,  whether  I  will  permit  Jones  to  give 
up  the  office  of  soheitor,  and  to  bid  ?  I  cannot  give  that  permission. 
It  would  lead  to  all  the  mischief  of  acting  up  to  the  point  of  sale, 
— ^getting  all  the  information  that  may  be  useful  to  him,  then  dis- 
charging himself  from  the  character  of  solicitor,  and  buying  the 
property."    Lord  Cran worth,  however,  in  the  Scotch  appeal  case  ^f 
the  Aberdeen  Eailtvay  Co.,  observed,  that  the  more  accurate  rule 


(t)  Brotcning  v.  Hamilton^  26  May  1837, 
15  Sh.  999. 

(ii)  See  JBrisbane'a  Tra.  v.  Crawford,  8 
Feb.  1826,  4  Sh.  422,  N.  E.  427.  Lord 
Eldon's  judgments  on  this  point  do  not 
exhibit  that  degree  of  consietency  and  clear 
apprehension  of  principle  that  usnally  cha- 
racterised his  decisions.  For  example,  in 
commenting  (in  ex  parte  Lacey,  6  Yes.  627) 
npon  Fox  t.  Mackrethy  Lord  Eldon  argued 
that  the  judgment  could  only  be  defended 
on  the  principle  that  all  transactions  be- 
tween trustee  and  beneficiary  were  for- 
bidden while  the  rekUion  gubeisted,  for  there 
was  no  reason  to  impute  unfairness  to 
Mackreth  in  the  transactions.  But  in 
Coles  V.  Trecoihiek,  9  Ves.  284,  his  Lord- 
ship sustained  a  purchase  by  a  trustee  for 
payment  of  debts  from  the  beneficiary,  on 
the  ground  that  the  sale  had  been  carried 

VOL.  IL 


through  by  the  beneficiary  himself,  with- 
out the  active  interference  of  the  trustee ; 
adding,  '*  A  trustee  may  buy  from  the  ceatui 
que  trusty  provided  there  is  a  distinct  and 
clear  contract,  ascertained  to  be  such  after 
a  jealous  and  scrupulous  examination  of 
all  the  circumstances,  that  the  cestui  que 
trust  intended  that  the  trustee  should  buy; 
and  there  is  no  fraud,  no  concealment,  no 
advantage  taken  by  the  trustee  of  infor- 
mation acquired  by  him  in  the  character 
of  trustee." 

(x)  Lewin  on  Trusts,  5th  ed.  p.  887-889. 

(y)  GUUes  v.  M*Lachlan,  8  D.  498,  per 
Lord  Cuninghame;  Broun  v.  Burt,  11  D. 
842,  per  Lord  Moncreiff";  Smith  v.  RoberUm, 
10  Feb.  1826,  4  Sh.  442,  N.  E.  448. 

(z)  Whyte's  Tr.  v.  Burt,  13  Feb.  1851, 
18  D.  679. 

(a)  Ex  parte  Jcmes,  8  Ves.  862. 

Z 
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Trustee  aoquir 
ing  withoat 
onerous  cause. 


OHAPTKB  LxiT.  would  be,  that,  while  the  relation  Bubsisted,  there  should  be  no  such 
dealing,  but  that  after  cesser  of  the  relation,  the  purchaser  should  be 
permitted  to  show  fairness  in  the  transaction.{b) 

2043.  In  connection  with  the  subject  of  purchases  by  trustees, 
we  may  notice  the  case  of  a  trustee  acquiring  property  without 
onerous  cause ;  in  which  case  it  would  seem  the  acquisition  ought 
to  result  to  the  heir.(c)  The  principle  of  constructive  trust  applies 
also  to  the  case  of  a  purchase,  by  a  trustee,  of  property  in  which  the 
beneficiary  has  only  a  partial  interest,  (cf) 

2014.  II.  Remedies  competent  to  the  beneficiary. — ^As  per- 
taining to  the  law  of  the  remedy,  we  shall  have  to  consider  the  na- 
ture of  the  procedure  against  purchasers  and  singular  successors ; 
the  terms  on  which  the  sale  will  be  set  aside ;  and  the  limitation  of 
the  remedy  arising  from  express  or  implied  acquiescence. 
Purchases  hj  2046.  It  is  quitc  a  settled  point,  as  we  shall  immediately  see,(e) 

nuiJ,  but'reduc-  that  a  coutract  of  sale,  though  prohibited  by  the  common  law  on 
o?a  party  £^*  any  of  the  grounds  above  mentioned,  is  not  void  ab  initio,  but  only 
terested.  voidable.     The  inference  is  obvious,  that  the  purchaser's  title  will 

remain  good  until  set  aside  in  a  process  of  reduction ;  and  this  ac- 
cordingly was  the  form  of  procedure  adopted  in  almost  all  the  cases 
we  have  cited,  certainly  in  every  case  in  which  it  was  sought  to 
recover  the  property.  (/)  On  considering,  further,  that  such  pur- 
chases may  be  rendered  perfectly  valid,  or  at  least  unchallengeable, 
by  the  assent  of  all  parties  interested,  we  arrive  at  another  general 
principle,  namely,  that  a  reduction  will  only  be  entertained  when 
brought  by  some  party  who  has  an  interest  in  the  trust-estate,  or 
who  is  responsible  for  its  administration.  A  bankrupt  who  has 
been  charged  to  execute  a  conveyance  to  his  trustee  personally, 
may,  it  is  true,  try  the  question  in  a  suspension  ;(gr)  but  it  will  be 
observed  that  purchases  by  trustees  in  bankruptcy  are  prohibited 
by  statute ;  and  we  shall  have  to  consider  whether  this  statutory 
prohibition  does  not  render  the  purchase  an  absolute  nullity,  in 
which  case  reduction  would  perhaps  be  unnecessary.  (A)     A  recis- 


(h)  Aberdeen  Roily,  Co,  v.  BhUkU  Brs.^ 
1  Macq.  464.  So  in  ez  parte  Perkee^  8  M. 
D.  &  Do  Gex,  886,  the  Court  of  Chancery 
allowed  the  assignee  of  a  bankrupt  to  re- 
linquish the  ofiSce,  in  order  that  he  might 
bid  at  the  sale  of  the  bankrupt's  estate ; 
and  in  a  later  case,  where  the  Court  re- 
fused to  allow  the  assignee  to  bid,  he  was 
permitted  to  name  the  price  he  wonld  give 
if  the  property  were  not  sold  by  auction, 
and  afterwards  to  buy  at  that  price ;  ex 
pixrle  Holymanf  8  Jur.  156.     See  also  ex 


parte  Chre,  8  M.  D.  ft  De  Qez,  77 ;  6  Jur. 
1118;  7  Jur.  136. 

(e)  Cochran  v.  Cochran,  1782,  M.  16,889. 

{d)  Oiiliee  v.  M'Laehlan'e  Rep$^  11  Feb. 
1846,  8  D.  487 ;  see  Drytdale  v.  Naime, 
28  Jan.  1885, 18  Sh.  848. 

(«)  Ir^ra,  I  2048  et  aeq. 

If)  See  Fraeer  v.  Hankey,  18  Jan.  1847, 
9  D.  415 ;  and  cases  formerly  cited,  jvomoh. 

{g)  Maxwell  v.  DrummoruTM  TV**.,  21  Jan. 
1828,  2  Sh.  181,  N.  E.  122. 

(A)  Infra,  i  2058. 
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sory  process,  however,  must  be  resorted  to  when  the  purchase  is  to 

be  declared  void  at  common  law ;  and  if  the  transaction  have  al- 
ready been  implemented,  the  summons  will  conclude,  not  only  for 
the  reduction  of  the  minutes  of  sale,  articles  of  roup,  etc.,  but  also  of 
the  disposition  and  sasine,  or  other  title  of  constitution,  and  of  all 
subsequent  deeds  of  transmission,  (t)  The  summons  may  also  em- 
brace a  conclusion  for  compensation  or  damages,  (i)  Forms  of 
issues  adapted  for  trying  the  question  of  title  will  be  found  in  the 
cases  of  Gxmrlmfs  Trs.  v.  Kerr.il)  and  Elias  v.  Black.{m)  Where 
the  purchase  has  been  made  at  a  judicial  auction,  it  would  seem 
that  any  question  as  to  its  legality  may  be  competently  raise^i  in 
the  depending  process,  (n) 

2046.  Among  the  parties  who  are  com»idered  to  have  a  legal  wum  f^r*.>« 
interest  to  reduce  the  sale,  we  may  name  the  purchaser  s  co^rwf-  ut^  w  r*^^ 
tee,(o)  because  he  is  liable  to  be  called  to  account  for  permitting  the  Stl^w** 
sale ;  (p)  the  debtor,  where  the  sale  takes  place  under  a  power  on-  *^' 
tained  in  a  voluntary  trust-deed  or  heritable  securitv-f^)  it^s^tim  a 
trustee  for  creditors  is  also  a  trustee  for  the  debtor  of  the  rever- 
sion ;(r)  a  postponed  creditor  ;(s)  and  also  the  general  body  of  cre^Ii- 
tors,  or  a  new  trustee  appointed  to  represent  their  iuUcTt^iXt)  I/^rd 
Cuninghame  thought  that  a  bankrupt  had  no  inUrrefet  eutilling 
him  to  challenge  a  sale  to  the  trustee  on  his  8eque^rat/:4  efet;it4;,  an 
the  loss,  if  any,  must  fiaJl  exclusively  on  the  cre^litorK  /u)  but  thw 
view  is  scarcely  in  accordance  with  the  precedent  ^kUi}Aitl'A  in 
the  analogous  case  of  the  ranking  and  sale  of  the  efetaU?»  of  tho 
York  Buildings  Company.(x)     It  has  be^n  oJ/eerv^^  tliat  an  inli- 
vidual  creditor  might  competently  ingii^t,  for  his  own  iuU^r^i,  in  a 
reduction  of  a  sale  to  a  trustee,  if  a  majority  of  the  cre^Jiv^rg  ^wi 
to  homologate  the  transaction  without  ^ring  him  dae  U'/ti';-;/y; 
but  in  an  earlier  case  it  seems  to  have  been  doubt/;)d  wUlli^rr  iU^^ 
instance  of  tiie  representative  of  a  erediU/r,  who  wa*  defunct,  wa^  ^ 


(t)  Ibid.,  rark  BvOdim^*  Co,  r,  Maeim- 
zie,  8  Pat.  401  (judgment). 

(*)  Bal/atir  r.  Kerr,  20  Feb.  185«,  IS 

D.620. 

(/)  Qmtriajf'B  Trt.  r.  Kerr,  6  Jime  1S&7. 

19  D.  790- 

(«)  EUoM  T.  Blaek,  IS  D.,  1K7.  See 
form  of  issue  of  damages  in  WkpUt  Tr$, 
T.  Sta-t,  18  Feb.  1S61,  IS  D.  CSO, 

(n)  DarUng  t.  Adamton,  S  D«-  IS^- 
1  D.  218. 

(o)  Ibid, 

{p)  See  Tkorfmm  t.  jr4BrtiiL  1-S  D-  SiS. 

/?«•  Lord  Jnstioe-CleHt  Hope. 


(^f  Kia»MU  T.  Drmumf^^*  Tn. ;  J^fr^y 
T.  AnJutrm.  mtf/r^ 

(t,  K^  r,  M^Artk»ir$   Tf$.*  »  Imj^^ 
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cHAPTBRLxiT.  suflBcicnt  title  to  8ae.(2)     Lastly,  it  is  settled  that  an  unsuccessful 
bidder  at  the  sale  is  entitled  to  pursue  a  reduction ;  and  it  would 
seem  that  he  has  an  option  either  to  reduce  the  whole  transaction 
or  to  claim  the  estate  at  the  price  he  bid  for  it.  (a) 
No  action  Ues  2047.  Where  an  action  of  reduction  was  directed  against  a  pur- 

tnistee  unins    chasiug  trustce,  and  also  against  a  co-trustee  who  was  held  to  haye 
J^!^^  ^  ****  been  somewhat  remiss  in  his  duty,  though  not  directly  accessory  to 
the  illegal  sale,  the  Court  assoilzied  the  co-trustee,  but  found  him 
entitled  only  to  modified  expense8.(6)     We  shall  merely  cite  two 
cases  (c)  in  which  proceedings  were  taken  against  trustees  for  sale 
by  petition  and  complaint.     The  subject  of  the  removal  of  trustees 
is  reserved  for  consideration  in  a  subsequent  chapter. 
Benefidary  may       2048.  As  to  the  torms  ou  which  an  illegal  purchase  will  be  set 
Mile  OT  deniii*  asidc,  it  appears  that  the  practice  of  our  Courts  leaves  a  certain  op- 
or^rasSe.*^^^  tiou  to  the  aggrieved  party.    For,  in  the  first  place,  the  beneficiary 
may  compel  the  trustee  to  carry  out  the  arrangement,  if  it  turns 
out  to  be  for  the  benefit  of  the  estate.     **  The  result  of  a  trustee 
purchasing  property,"  said  Lord  Cockbum,  "  is  that  the  transaction 
is  voidable,  not  that  it  is  void.     If  it  be  chosen,  he  may  be  kept  to 
his  bargain."  (d)     Or,  secondly,  the  constituent  may  demand  a  re- 
conveyance of  the  estate,  subject  to  the  payment  of  the  price,  on 
the  principle  that  the  acquisition  was  a  constructive  trust  for  his 
behoof.    On  this  principle,  where  the  law  agents  and  trustees  of  an 
heritable  creditor  purchased  the  subjects  over  which  their  client's 
security  extended,  the  Court  ordained  the  trustees  to  convey  the 
property  to  their  client,  the  pursuer  of  the  action,  (e)     Lastly,  the 
constituent  may  repudiate  the  transaction  altogether  and  insist 
upon  a  resale. 
Whether  the  2049.  It  wiU  generally  be  for  the  int-erest  of  the  trustee,  or  pur- 

boun/to7cSpt  chaser,  to  offer  to  execute  a  reconveyance  of  the  property,  as  by  this 
where"he^^  method  he  will  get  back  the  purchase-money,  and  escape  from  all 
not  allege  special  further  liability ;  while,  in  the  alternative  case  of  a  resale,  he  might 
be  obliged  to  make  good  the  difference  between  the  selling  price 
and  that  which  he  had  previously  given.  (/)  Where  the  power  of 
selling  was  in  the  purchaser  himself  (as  in  the  case  of  a  sale  by  an 
heritable  creditor  to  himself  in  the  attempted  exercise  of  his  power 

(z)  Smith  V.  Roberton,  10  Feb.  1826,  4  (c)  Drew  v.  Falerson,  2  Dec.  1826,  4  Sh. 

Sh.  444.  269,  N.  E.  264 ;  Broum  v.  Bwt,  23  Dec. 

(a)  Abererombie  T.   Burt,   13   D.   682;  1848,  11  D.  888. 

Faulds  V.  Corbet,  26  Feb.  1869,  21  D.  687 ;  (d)  Tkorbum  v.  Martin,  16  D.  860. 

contra,  Aberdein  v.  Stratton's  7V«.,  29  Mar.  (e)  Oillies  v.  JUaelachlan ;  see  the  inter- 

1867,  6  Macph.  726.  locator,  8  D.  608. 

(6)  Thorbum  v.  MarHn,  8  July  1868,  (/)  See  infra,  f  2064. 
15  D.  845. 
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of  sale),  the  Court  lias  been  satisfied  with  the  offer  of  a  reconvey-  qhapctb  lxiv. 
ance  ;(gr)  as  in  that  way  the  statiis  quo  as  between  debtor  and  credi- 
tor is  restored ;  and  because  it  would  be  unreasonable  to  compel  the 
creditor  against  his  will  to  exercise  a  power  of  sale  which  was 
granted  solely  for  his  benefit.  Accordingly,  where  heritable  credi- 
tors (defenders)  offered  to  abandon  a  sale,  and  to  account  for  their  in- 
tromissions with  the  subjects  upon  receiving  payment  of  their  debts 
with  the  accruing  interest,  the  Court  remitted  to  an  accountant  to 
make  up  a  state  of  the  balance  between  the  pursuer  and  defender, 
holding  them  still  to  stand  in  the  relation  to  each  other  of  debtor 
and  creditor. (A)  Where,  again,  the  complaint  is,  that  the  property 
was  purchased  by  a  trustee,  or  an  agent  employed  to  conduct  the 
sale,  the  object  of  the  pursuer  generally  is  to  recover  the  specific 
subject,  on  the  ground  that  it  has  been  sold  below  its  value  ;  and 
the  proper  course  would  appear  to  be  simply  to  reduce  the  sale,  by 
which  means  the  pursuer  is  at  once  reinvested  in  his  property,  (i) 
It  is  clear  that  in  such  a  case  a  beneficiary  is  entitled  to  claim  a  re- 
conveyance of  the  specific  estate. 

2050.  The  beneficiary  will  be  entitled  to  recover,  along  with  the  Ra,ts  aud  pro- 
property,  the  rents  and  profits  uplifted  during  the  purchasers  pos-  ^on^^J^w'to 
session ;  and  he  will  of  course  be  liable  in  repetition  of  the  price,  (i)  *!»«'  apFopri- 

fttlOD  wll6rft  BAlfi 

In  Mackenzie's  case,  the  judgment  of  the  House  of  Lords  contains  set  aside, 
an  elaborate  series  of  findings  in  relation  to  the  mutual  claims  of 
the  parties  against  each  other.  It  is  declared  that  the  defender  ought 
to  refund  to  the  company  all  the  rents  and  profits  he  had  received 
out  of  the  estate,  and  an  adequate  consideration  for  the  enjoyment 
of  such  part  thereof  as  he  had  occupied  himself.  The  pursuers,  on 
the  other  hand,  were  found  liable  in  repayment  of  the  price,  and 
also  of  all  sums  expended  on  the  permanent  improvement  of  the 
property ;  and  an  account  was  directed  to  be  taken  of  the  defender's 
^  receipts  and  disbursements,  in  which  periodical  interest  was  to  be 
allowed  on  both  sides  to  the  date  of  the  decree.  And  it  was  ordered 
that,  on  payment  of  the  balance  found  due  by  either  party,  "  the 
defender  do  reconvey  the  said  estates  to  the  pursuers,  subject  to  the 
demands  of  their  creditors,  and  to  the  leases  and  other  contracts  as 
aforesaid,  in  such  manner  as  the  Court  shall  think  fit  to  direct."(0 
In  a  subsequent  appeal,  their  Lordships  affirmed  the  decision  of  the 

{0)  Maxwell  y.  Drummond't  Trs,,  2  Sh.  (k)   York  Butldinjs  Co,  v.  Mackenzie^  3 

182 ;  Taylor  v.  WaUon,  8  D.  408,  see  the  Pat.  401 ;  Maxwell  v.  JDrummond't  Trt.,  2 

interlocutor ;  DcwUng  v.  Adamton,  1  D.  Sh.  182,  N.  E.  122  ;Eliott  t.  WUaon,  4  Sh. 

218.  481,  N.  £.  435;  affirmed  1  April  1828,  8 

(h)  Taylor  v.  Wat9on,  ubi  supra.  W.  &  S.  60. 

(1)  See  Oourlay's  Tr8.  v.  Kerr,  6  June  (/)  3  Pat.  402. 

1857,  19  D.  789. 
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Trustees  are 
entitled  to 
allowances  for 
outlay  and 
meliorations. 


OHAPTEH  LxiY.  Court  of  SessioD,  fixing  five  per  cent  as  the  rate  of  interest  charge- 
able on  each  side  of  the  account,  (m)  We  have  thought  it  desirable 
to  state  thus  fully  the  terms  of  Lord  ThurloVs  final  judgment,  be- 
cause Lord  Brougham,  in  referring  to  this  celebrated  case,  fell  into 
the  mistake  of  supposing  that  the  maxim,  honafde  possessor  fmctus 
perceptos  et  consumptos  suos  focii^  was  given  effect  to  in  the  ulti- 
mate decision,  (n)  A  trustee  purchasing  the  trust-estate  cannot  be 
regarded  as  a  hona  fide  possessor.  But  a  stranger  purchasing  from 
one  who  is  guilty  of  a  breach  of  trust  in  selling,  is  entitled  to  the 
benefit  of  this  equitable  principle,  (o) 

2051.  The  trustee  will  be  allowed  the  cost  of  any  permanent 
improvements  or  meliorations  which  he  may  have  undertaken  hona 
fide,{p)  including  even  such  ornamental  improvements  as  inclosing 
and  planting,  and  the  cost  of  building  a  new  mansion-house  and 
lodge,  laying  out  shrubberies,  etc.(gr)  But  it  appears  from  the  tenor 
of  Lord  Brougham's  observations  in  the  Aberdeen  Raikoay  case,(r) 
that  such  claims  are  only  sustained  out  of  favour  to  parties  who 
have  purchased  in  ignorance  of  the  law  ;  and  are  not  therefore  to 
be  extended  without  reservation  to  fraudulent  purchasers.  This  is 
also  the  view  taken  by  the  English  Courts  of  Equity,  who,  in  cases 
of  actual  fraud,  will  make  allowance  for  necessary  repairs,  but  not 
for  improvements.  («)  If  the  property  have  deteriorated  during  the 
possession  of  the  trustee,  it  is  held,  in  England,  that  the  purchase- 
money  due  to  him  must  suffer  a  proportionate  abatement.  (^) 

2062.  No  positive  rule  appears  as  yet  to  have  been  laid  down 
edahned^ffMn  regarding  the  liability  of  hona  /de  onerous  purchasers  from  fraudu- 
^^6^!^"^  lent  trustees.  In  Eliott  v.  Wilson,(u)  which  was  a  reduction  by  a 
frcwn  a  fraadn-   substitute  heir  of  entail  of  a  judicial  sale  of  land  for  the  redemption 

lent  purchaser.  * 

of  the  land-tax,  the  defence  was,  that  Wilson  had  purchased  hona 
fide  from  the  purchaser  at  the  sale.  But  as  it  appeared  that  the 
statutory  requisites  of  a  legal  sale  had  not  been  complied  with,  the 
Court  set  aside  the  transaction.  As  to  the  purchaser's  claim  for 
repetition  of  the  price  which  he  had  paid  in  bona  fide,  the  principle 


Whether  the 
estate  may  be 


(m)  8  Pat.  679. 

(n)  See  his  Lordship's  observations  in 
Aberdeen  Ry.  Co,  v.  Blaikte^  1  Macq.  478. 

(o)  Clegh&m  v.  EUiotU  10  June  1842,  4 
D.  1889.  As  to  this  doctrine,  see  Ersk.  2, 
1,  25 ;  and  M.  Diet,  voce  "  Bona  fide  Con- 
sumption ; "  Hamilton  v.  Chancellor,  18  Nov. 
1888, 12  Sh.  22 ;  Forhee  v.  Forbes,  29  Jan. 
1765,  2  Pat.  84. 

(j9)  York  BuUdinge  Co,  v.  Mcickemie,  8 
Pat.  402 ;  ElioU  v.  Wilton,  supra ;  Jeffrey 
V.  Aiken,  4  Sh.  724,  N.  E.  730  ;  QiUies  v. 


Maelaehkm,  8  D.  508  ;  Douglas  v.  Douglas' 
Trs.,  20  July  1864,  2  Macph.  1879. 

[q)  York  Buildings  Co,  v.  Mackenzie  (2d 
Appeal),  14  June  1797,  8  Pat.  579. 

(r)  1  Macq.  479. 

(s)  Kenney  y.  Browne,  8  Ridg.  518,  per 
Lord  Fitzgibbon  ;  Bough  v.  Price,  1  Wils. 
820. 

(0  Ez  parte  Bennett,  10  Ves.  400. 

(u)  EUoU  y.  Wilson,  1  April  1828,  8  W. 
&  S.  60,  affirming  4  Sh.  429,  N.  E.  485. 
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of  the  decision  eeems  to  be  that  he  was  entitled  to  recover  it  in  so  chapter  lxiy. 
far  as  the  rightful  owner  was  lucratua.  On  the  general  question,  of 
the  liability  of  an  onerous  purchaser,  the  cases  of  Anderson  v.  The 
Bank  of  Scotland  {v)  may  be  consulted ;  from  which  (and  especially 
from  the  last  of  the  two  cases)  it  may  be  inferred,  that  a  singular 
successor  purchasing  or  lending  money  on  heritable  security,  with- 
out notice  of  a  trust,  is  safe,  unless  the  vendor's  title  be  absolutely 
null.  In  the  class  of  cases  we  are  considering,  the  titles  may  or 
may  not  disclose  the  fiduciary  character  of  the  first  purchaser.  If 
the  circumstances  do  not  disclose  a  trust,  it  appears,  on  the  autho- 
rity of  Fraser  v.  Hankey,(x)  that  the  title  of  an  onerous  creditor 
will  not  be  disturbed  ;  and,  on  the  other  hand,  it  may  be  presumed 
that  a  purchaser  vnth  notice  would  be  bound  by  aU  objections  com- 
petent to  be  urged  against  his  author. 

2063.  If  the  property  illegally  purchased  is  part  of  a  seques-  Besaie  nnder 
trated  estate,  or  of  an  estate  held  in  trust  for  creditors,  the  proper  jiiy,^2i  whaT 
course  will  be  to  apply  for  a  warrant  for  a  resale  of  the  property,  ««so8  necessary. 
instead  of  a  reconveyance.  The  only  notice  we  have  regarding 
proceedings  of  this  nature,  occurs  in  the  report  of  Burfa  case,  al- 
ready referred  to.(y)  Burt,  the  trustee  on  White's  sequestrated 
estate,  sold  the  lands  of  Amgask  by  public  roup  to  his  own  son. 
Anderson,  a  competitor  in  the  bidding,  objected  to  the  purchase  as 
illegal;  in  consequence  of  which,  a  petition  and  complaint  was 
presented  to  the  Court  by  a  number  of  the  creditors,  praying  for 
the  removal  of  Burt  from  the  office  of  trustee.  Burt  thereupon 
resigned,  and  the  Court  found  him  liable  in  the  expenses  of  the 
application,  adding  a  finding  to  the  effect  that  the  purchase  was 
illegal,  and  "  that  the  said  purchase,  when  objected  to,  cannot  re- 
ceive the  sanction  of  the  Court."  With  reference  to  this  finding, 
it  may  be  observed,  that  the  case  of  a  purchase  by  a  trustee,  com- 
missioner, or  adjudger  in  bankruptcy,  forms,  apparently,  an  excep- 
tion to  the  rule  which  prevails  in  similar  cases,  namely,  that  pur- 
chases by  trustees  are  not  void  a6  initio.  It  would  rather  seem 
that,  inasmuch  as  the  Legislature  has  declared  that  it  shall  not  be 
lawful  for  any  of  these  persons  to  purchase,  (2)  the  transaction  may 
be  treated  as  altogether  nugatory ;  though,  of  course,  it  would  be 
necessary  to  bring  it  under  the  cognisance  of  the  Court.  This  view 
of  the  matter  appears  to  have  been  taken  in  Burfs  case ;  for  no  re- 
duction of  the  sale  was  brought,  and  the  new  trustee,  relying  ap- 

{v)  Andenon  7,  Bank  of  Scotland,^  yi9.j         (y)  Brown  y.  Buri^  11  D.  888;  Aber- 

1841,  8  D.  968 :  and  7  June  1842,  4  D.  cnmbU  t.  Burt,  18  D.  679. 
1374.  («)  19  &  20  Vict.  cap.  79,  {  120. 

(x)  Fra$er  v.  Hankey,  9  D.  422,  423. 
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OBAPTBB  LXiy. 


Measure  of  dani' 
ages  for  illegal 
purchase  bj  * 
trustee. 


Remedies  of 
competing  pur- 
chasers. 
Reduction  of 
previous  offers. 


Homologation  of 
the  transaction 
b^  the  benefi- 
ciaries; circum- 
stances which 
constitute 
homologation. 


parently  on  the  declaration  of  the  GoiHrt,^  proceeded  to  e£Fect  a  resale 
of  the  property,  of  which  Burt  became  the  purchaser  again,  but  at 
a  lower  price,  (a)  It  appears  from  the  report  of  the  later  proceed- 
ings in  the  York  Buildings  case,  after  the  case  went  back  to  the 
Court  of  Session,  that  a  new  common  agent  was  appointed,  and  a 
resale  carried  through  under  the  authority  of  the  Court.  (6) 

2064.  We  have  seen  that  a  trustee  will  be  liable  in  damages  to 
the  beneficiary  for  attempting  to  purchase  the  estate.  In  Burfa 
case,  the  damage  was  assessed  at  the  difference  betwixt  the  price 
ultimately  obtained  and  the  highest  sum  offered  by  a  bona  fide  pur- 
chaser at  the  first  sale.(c)  In  Elias  v.  Blacky  damages  were  not 
claimed ;  the  reductive  issue  for  one  of  the  pursuers,  a  mortgagee, 
was  negatived  on  the  ground  that  no  actual  loss  was  proved  to  have 
been  sustained.  ((2)  In  Cree  v.  Durie{e)  an  auctioneer  was  found 
liable  in  damages  to  a  bidder,  for  purchasing  the  property  for  him- 
self at  the  auction. 

2055.  Where  there  has  been  competition  at  an  auction,  the  ap- 
propriate remedy  may  be,  neither  by  a  resale  of  the  property,  nor 
yet  by  a  reconveyance  from  the  purchaser,  but  by  an  action  for  en- 
forcing the  contract  cw  a  sale  to  the  other  bidder.  Thus,  where  one 
of  two  trustees  made  an  offer  for  the  estate,  which  his  co-trustee 
and  the  constituent  refused  to  entertain,  and  the  trustee  who  had 
made  the  offer  refused  to  concur  in  granting  a  title  to  a  bona  fide 
bidder,  pretending  that  the  lands  had  been  sold  to  himself,  the 
Court  decerned  against  him  in  an  action  of  implement  at  the  in- 
stance of  his  constituent  and  co-trustee. (/)  In  another  case,  where 
an  action  was  brought  by  a  competing  bidder,  the  Court  sustained 
the  relevancy  of  the  summons,  which  concluded  for  reduction  of  all 
off'ers  subsequent  to  the  first ;  for  declarator  that  the  lands  had  been 
effectually  sold  to  the  pursuer  at  the  upset  price ;  and  for  decree 
ordaining  the  trustees,  exposers  of  the  property,  to  grant  the  pur- 
suer a  disposition  on  his  making  payment  of  the  price,  (y)  But 
a  preceding  offerer  will  not  be  bound  to  take  the  estate,  unless  he 
claims  it,  where  there  has  been  illegal  competition ;  fairness  being 
of  the  essentials  of  the  contract.  (A) 

2056.  Purchases  by  trustees  may  be  validated  either  by  actual 


(a)  It  must  be  remarked,  however,  that 
a  sale  to  a  bankrupt's  trustee  ha?  been 
sustained  after  long  possession  ;  Frcuer  v. 
Hankey,  9  D.  415. 

(h)  York  BvUdingt  Co.  ▼.  Bremnery  6 
July  1796;  affirmed  19  June  1797,  3  Pat. 
686,  587, 

{c)  Abercrombie  v.  Bur(,  13  D.  679. 


(d)  Eliiu  V.  Black,  18  D.  1227. 

(e)  Cree  v.  Dierie,  1  Dec.  1810,  F.C. 
(/)  Brisbane' 9  Trt.  ▼.  Crawford,  8  Feb. 

1826,  4  Sh.  422,  N.  E.  427. 

(g)  Faidde  v.  Corbet,  21  D.  688,  689. 

(A)  Anderton  v.  Stewart,  16  Dec.  1814, 
F.C. 
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concurrence  on  the  part  of  the  beneficiary,(t)  or  by  homologation. (ifc)  ohaptbb  lxit. 
Homologation  by  a  beneficiary  of  deeds  prejudicial  to  his  interests, 
is  of  course  an  effectual  bar  to  any  challenge  on  his  part ;  but  the 
law  will  not  easily  presume  that  a  party  has  consented  to  injustice ; 
and  in  order  that  such  consent  may  be  effectual,  the  party  must  at 
the  time  have  been  8uijurt8,(I)  not  ignorant  of  his  rights,(;ii)  and 
fully  aware  of  the  exact  nature  of  the  transaction,  (n)  A  mere  non 
repugnantia  is  not  sufficient  homologation,  (o)  But  a  letter  autho- 
rising the  trustee  to  proceed  with  the  sale,  and  promising  not  to 
challenge  it,  is  binding  ',(p)  and  where  a  bankrupt  had  been  present 
at  the  sale  of  his  estate,  and  had  acted  as  attorney  for  the  trustee 
when  infeftment  was  given  him  on  his  purchase,  and  had  concurred 
with  the  creditors  in  a  petition  for  the  trustee's  exoneration  and 
discharge,  the  Court  unanimously  assoilzied  the  trustee  from  a  re- 
duction at  the  instance  of  the  heir  of  the  bankrupt. (g)  Lord  Presi- 
dent Boyle,  on  a  review  of  the  English  authorities,  said  that  he 
held  it  to  be  established  by  the  decisions,  that  long  delay  or  acquies- 
cence was  a  sufficient  ground  for  refusing  the  interposition  of  a  Court 
of  Equity  to  grant  relief  to  a  beneficiary  against  a  purchase  made 
by  a  trustee,  or  a  solicitor  iu  bankruptcy,  (r)  It  may  be  mentioned 
that  in  this  case  the  bankrupt  had  taken  a  lease  of  a  part  of  the 
estate  from  the  trustee,  and  had  lived  on  the  estate  for  thirty-nine 
years  before  making  the  challenge.  Where  the  beneficiaries  con-  Homologation 
sist  of  a  class  of  persons,  as  creditors,  or  partners  of  a  firm,  the  oJ^Jj^^^^t 
sanction  of  the  majority  will  not  bind  the  rest ;(«)  at  all  events,  ^}^^  ^^waen- 
the  right  of  an  individual  partner,  to  challenge  an  illegal  sale,  can- 
not be  taken  away,  unless  he  has  had  notice  of  the  intention  to  call 
a  meeting  for  the  purpose  of  ratifying  the  transaction.  (^) 

2057.  Lastly,  a  beneficiary  seeking  legal  redress  must  make  his  Mora  ta  a  de- 
application  within  reasonable  time.     What  is  to  be  considered  rea-  ac",^on*^f*°duc. 
sonable  time  will  depend  entirely  upon  circumstances,  as  the  Court  tion- 
has  no  authority  to  limit  the  right  of  action  to  any  period  short  of 
the  long  negative  prescription.      In  Fra^er  v.  Hankey(u)  relief 
was  refused  after  thirty-nine  years  of  acquiescence ;  and,  as  we  have 
seen,  great  weight  was  given  to  the  English  decisions  on  the  ques- 

(t)  Brwming  v.  Wait,  26  May  1837,  16  (o)  Taylw  v.  WaUon,  8  D.  404. 

Sh.  9»9.  (p)  Duffy,  Qorrie,  23  May  1849,  11  D. 

(A)  Fnuer  v.  Hankey  ^  Co.,  9  D.  416.  1054. 

(Q  Irving  v.  Tail,  8  June  1808, 14  F.C.  (q)  Fraser  v.  Hankey,  9  D.  416. 

1 78 ;  M.  "  Deathbed,"  App.  No.  6 ;  Brodie         (r)  9  D.  427.     See  chap.  76  (Actions). 
V.  Brodie,  6   July  1827,  6  Sh.  900,  N.  E.  (a)  Thorbum  v.  MarHn,  16  D.  846. 

886.  (t)  15  D.  862,  per  Lord  Wood. 

(m)  Innee  v.  Duke  of  Gordon,  6   July  (u)  Fraeer  v.  Hankey,  18  Jan.  1847,  9 

1822,  1  Sh.  Ap.  Ca.  169.  D.  416 ;  RoberUon  ▼.  Seoft,  8  July  1834, 

(n)   Thorbum  v.  Martin,  16  D.  845.  12  Sh.  876. 
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oHAFtim  HIT,  tion  of  acquiescence.  A  sammary  of  these  will  be  found  in  the  Lord 
President's  opinion, (x)  and  in  Mr  Lewin's  work.(y)  It  is  obvious 
that  the  defence  of  mora  can  only  be  effectually  pleaded  where  the 
pursuer  has  been  cognisant  of  the  transaction,  and  in  the  posses- 
sion of  the  means  of  vindicating  his  rights.  The  sale  of  the  estate  of 
Seaton  was  set  aside  after  Mr  Mackenzie  had  been  in  possession  for 
thirteen  years.  (2)  Lord  Loughborough  said  it  was  impossible  to 
impute  laches  to  the  Company  so  long  as  Mr  Mackenzie  continued 
to  act  as  their  agent,  and  while  his  accounts  were  unsettled ;  illus- 
trating his  opinion  by  the  case  of  a  gentleman  who  finds  that  he 
has  been  deceived  by  his  steward,  in  which  case,  if  he  continues  to 
employ  him  for  years,  he  is  not  at  liberty  to  call  him  to  account 
for  his  former  conduct ;  but  if  he  dismisses  him  after  coming  to 
the  knowledge  of  his  conduct,  he  may  do  so.  (a)  In  two  later  cases, 
twelve  years',(6)  and  even  thirty-two  years'  delay — explained 
by  absence  on  foreign  service(c) — were  held  insufficient  to  bar  a 
challenge  at  the  instance  of  the  beneficiaiy. 

(x)  0  D.  426  e<  M^.  (h)  Jeffrtjf  y.  Aikm,  16  June  1826,  4 

(y)  Lewin  on  Trusts,  5th  ed.  p.  809.  8h.  722,  N.  £.  780 ;  Taylor  t.  Watwn,  20 

(f)   York  BuOdingt  Co,  v.  MaekmiU,  8  Jan.  1846.  8  D.  400. 

Pat.  878.  (e)  CftWet  T.  JfoefadUoii,  8  D.  487. 
(a)  8  Pat.  401. 
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CHAPTER  LXV. 

ADMINISTRATION  OF  TRUSTS  FOR  THE  EXECUTION 

OF  DEEDS  OF  ENTAIL. 


I.  Execution  of  the  Ihut,  |        II.  Ri^ht  to  Bmt»  and  Aecumutationt  qf 

I  Interett. 


2068.  Tho  only  class  of  duties  peculiar  to  the  fiduciary  adminis-  Object  oon- 
tration  of  real  property  not  embraced  in  the  previous  chapters,  is  tmsL  for  the  ^ 
that  of  the  execution  of  trusts  for  the  management  of  heritable  pro-  ^SSs!**'*  ^' 
perty,  with  the  view  to  its  ultimate  settlement  upon  heirs  of  entaiL 

The  interposition  of  a  trust  in  such  cases  is  resorted  to,  either  for 
the  purpose  of  clearing  the  estate  from  incumbrances,  or  with  the 
view  of  accumulating  the  rents  for  a  certain  period,  and  appropriat- 
ing the  proceeds  either  to  the  purchase  of  additional  lands  to  be 
entailed  on  the  same  series  of  heirs,  or  in  raising  provisions  for  the 
younger  members  of  the  family.  In  the  present  chapter  we  shall 
notice  some  points  of  dijfficidty  in  the  execution. of  such  powers; 
and  chiefly  with  reference  to  the  form  of  the  settlement  and  the 
disposal  of  accumulations. 

SECTION  I. 
EXECUTION  OF  THE  TRUST. 

2069.  Before  proceeding  to  the  fulfilment  of  so  important  a  Title  of  the 
purpose  as  that  of  the  execution  of  an  entail  of  landed  estate,  trus-  *™*'*^ 
tees  ought  to  be  satisfied  not  only  as  to  the  sujfficiency  of  their  title 

to  administer,  (a)  but  also  that  the  estate  is  in  a  position  to  warrant 
them  in  denuding  with  safety,  so  as  to  obviate  the  possibility  of 
any  after  claims,  whether  at  the  instance  of  heirs  or  of  creditors. 

2060.  On  the  subject  of  liability  for  entailer's  debts,  the  leading  liabflUj  of  tfae 
authorities  are  Vans  Agnew  v.  Stewart,  and  the  Clanranald  case,  Sa?8^deb2i! 
which  is  also  a  leading  authority  on  the  nature  of  the  Jus  crediti 
conferred  by  marriage-contracts.  (6)    But  the  only  point  in  the  case 

(a)  See  chapter  59,  as  to  the  trustee's         (b)  Vans  AffnewY,  Stewart,  ZlJjilylS22, 
powers.  1  Sh.  (Ap.  Ca.)  820  ;  Herriet,  FarquhoTj  ^ 
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OHAPTBB  LXY,  which  WG  Tequirc  to  notice,  is  the  decision  finding  that  a  trust  for 
the  payment  of  debts  is  not  incompatible  with  the  subsistence  of  a 
valid  entail  over  the  same  lands ;  and  that,  upon  the  trustees  de- 
nuding, after  the  trust  purposes  have  been  fulfilled,  the  entail  will 
be  disburdened  of  the  trust.  It  is  obvious  that  the  payment  of  the 
truster's  debts  must  in  every  case  form  a  preferable  burden  upon 
the  estate ;  and  the  fact  that  the  estate  has  been  exhausted  in  pay- 
ment of  debts,  will  be  a  good  answer  to  an  action  for  implement,  (c) 
On  the  other  hand,  the  execution  of  a  direction  to  entail  the  pro- 
ceeds of  trust-estate  will  not  warrant  a  reduction  at  the  instance 
of  creditors  under  the  Act  1681,  cap.  18 ;  for  trustees  under  a  gene- 
ral settlement  cannot  be  regarded  as  conjunct  and  confident  per- 
sons in  the  sense  of  the  statute,  they  being  as  strictly  bound  to  pro- 
tect the  interests  of  creditors,  as  to  carry  into  effect  the  ultimate 
purposes  of  the  destination,  (d)  In  the  event  of  their  neglecting 
the  duty  they  owe  to  the  truster  or  his  creditors — as,  for  example, 
by  executing  an  entail  without  providing  for  preferable  burdens,(e) 
neglecting  to  record  the  entail,(/)  or  otherwise  putting  the  estate 
within  the  control  of  the  institute  without  securing  the  interests 
of  the  heirs  of  the  destination, (gr) — the  trustees  incur  a  personal 
responsibility  for  the  consequences  of  their  negligence. 

2061.  Where  the  rights  of  the  heir-at-law  are  affected  by  the 
trust,  he  is  entitled  to  exhibition  of  the  documents  constituting  the 
trustee's  title ;  and  it  is  for  the  advantage  of  the  trust  that  he  should 
have  an  opportunity  of  considering  and  vindicating  his  position  as 
heir ;  for,  in  the  event  of  any  failure  or  imperfection  in  the  state- 
ment of  the  purposes,  he  is  legally  entitled  to  the  beneficial  interest 
to  the  extent  of  such  deficiency.  It  was  at  one  time  considered, 
on  the  authority  of  the  case  of  Cathcart  v.  Earl  of  CassiUis^QC)  that 
as  the  heir's  interest  was  prima  facie  excluded  by  a  settlement  un- 
reduced, he  could  have  no  title  to  sue  for  exhibition  ad  deliberan- 
dum ;  but  this  doctrine  is  overruled  by  the  decision  of  the  Second 
Division  in  Liddell  v.  Wilson ^{i)  where  the  majority  of  the  judges 


Heir-at-law 
entitled  to  exhi 
bition  of  deed 
directing  con- 
veyance to  his 
prejudice. 


Co.  V.  Brown,  10  March  1888,  16  Sh.  948 ; 
MUcheU  V.  Tarbutt,  4  Feb.  1809,  F.O.  See 
chapter  88,  sect  2. 

(c)  Paul  V.  PauV9  TV*.,  6  July  1821,  1 
Sh.  100,  N.  E.  101.  But  see  E,  of  Leven 
^  Melville  v.  Carttoright,  12  June  1861,  28 
D.  1088. 

(d)  Young  v.  Darrock's  Tn ,  28  Jan. 
1885,  18  Sh.  805. 

(e)  Parker  v.  Anttruiher,  5  Nov.  1853, 
16  D.  17;  Cniikshank  v.  Cruikshank,  24 
April  1846,  4  Bell,  179. 


(/)  Brock  V.  Speirs,  10  June  1846,  7  D. 
868,  per  Lord  President  Boyle. 

(g)  See  Dalrymple  v.  Ranken,  28  Dec. 
1886,  15  Sh.  809,  per  liord  Gillies. 

(h)  Cathcart  v.  Earl  of  CasHllu^  1795, 
M.  3998;  Cathcart  v.  Kennedy,  Bell,  Fol. 
Ca.  148;  and  see  81  May  1825,  1  W.  &  S. 
265 ;  Douglas  v.  Holmes,  19  July  1864,  16 
D.  1116 ;  Wilson  v.  Gilchrist's  Trs.,  11  Feb. 
1851,  18  D.  686. 

(t)  Liddell  v.  Wilson,  19  Dec.  1855,  18 
D.  274. 
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came  to  the  very  judicious  conclusion,  that  the  heir-at-law  is  entitled  ohaftib  lxt. 
to  inspection  of  the  documents  found  in  his  ancestor's  repositories, 
were  it  only  for  the  purpose  of  ascertaining  whether  the  settlement 
founded  on  does  in  reality  exclude  his  interest,  and  whether  the 
interest  of  the  trustees  be  not  also  excluded  by  some  later  settle- 
ment in  his  favour. 

2062.  As  to  the  execution  of  powers  of  entailing,  it  is  proper,  Power  ought  to 
in  point  of  style,  that  the  deed  should  commence  with  a  narrative  d^edTmSU^in 
of  the  power  in  pursuance  of  which  it  is  to  be  granted.    This  is  the  ««cution  of  a 
more  necessary  when  the  power  is  conferred  by  private  Act  of  Par- 
liament, which  does  not  enter  the  Eegister  of  Sasines.    The  narra- 
tive, however,  is  by  no  means  essential ;  and  it  would  be  immaterial 

though  it  were  shown  in  the  most  conclusive  manner  that  the  donee 
of  the  power  had  no  recollection  of  the  settlement  in  which  it  was 
contained,  and  supposed  himself  to  be  acting  under  some  other 
authority,  (i) 

2063.  The  execution  of  trusts  for  the  creation  of  imperfect  en- Tmst  for  the 
tails  is  liable  to  be  defeated  by  the  operation  of  the  43d  clause  of  S^^^f^^  ^tafl 
the  Entail  Amendment  Act,(Z)  which,  after  enacting  that  entails  ?J%?2  v^^*' 
defective  in  regard  to  any  one  of  the  prohibitions  required  by  the  c.  36. 
Statute  of  1685  shall  be  deemed  and  taken  to  be  invalid  and  inef- 
fectual as  regards  all  the  prohibitions,  goes  on  to  declare  that, 

"  where  any  money  or  other  property,  real  or  personal,  has  been  or 
shall  be  invested  in  trust  for  the  purpose  of  purchasing  lands  to  be 
entailed,  or  where  any  lands  are  or  shall  be  directed  to  be  entailed, 
but  the  direction  has  not  been  carried  into  effect,  such  trust-money 
or  other  property,  and  such  lands,  though  still  unentailed,  may  be 
dealt  with  under  this  Act  in  all  respects  as  such  lands  might  have 
been  dealt  with  if  entailed  in  terms  of  such  trust  or  directions.^' 
The  meaning  of  the  proviso  evidently  is,  that  where  property  is 
held  in  trust,  subject  to  the  conditions  of  an  imperfect  entail,  the 
right  of  the  beneficiaries  is  reduced  to  that  of  heirs  under  a  simple 
destination.  The  prohibitions  are  destroyed  by  the  force  of  the 
Statute,  and  the  duty  of  the  trustees  is  to  execute  an  unconditional 
conveyance  in  favour  of  the  heirs  of  the  destination,  under  which 
the  institute  will  be  in  a  position  to  defeat  the  substitution  by  gra- 
tuitous alienation. 

2064.  It  is  remarkable,  that  in  the  case  of  Cameron's  Tra,  v.  Cameron's  Tn, 

V.  Cameron. 

{k)  Per  Lords  Brougham  and  CampbeU  be  not  narrated.    See  the  cases  noted  in 

in  Cvnninghame  v.  M'Leod^  12  Aug.  1846,  chapter  60,  in  fin. 

5  Bell,  252,  257.    So  also,  a  general  dis-  (/)  This  section  has  no  retrospective 

position  or  testament  is  a  good  exercise  of  operation  ;  Urquhart  v.  Urquhart,  1  Macq. 

a  power  of  disposal,  although  the  power  658.    See  remarks  on  {  26,  infra. 
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OBAPTXB  MT.  Cameron,(fn) — ^which  appears  to  have  been  carefully  considered — 
this  statutory  provision  should  have  been  altogether  ignored.  The 
truster  directed  the  residue  of  his  means  and  estate  (including  his 
estate  of  Barcaldine)  to  be  settled  upon  a  series  of  heirs  in  the 
nature  of  a  tailzied  destination,  but  without  making  use  of  the  word 
"entail"  or  its  Scottish  equivalent;  and  he  further  directed  his 
trustees,  after  the  lapse  of  five  years  from  his  death,  to  dispone,  con- 
vey, and  make  over  the  residue  to  the  heirs  of  the  destination, 
"but  that  always  under  the  denomination  and  destination  above 
written,  and  with  such  restrictions  and  limitations  as  may  effec- 
tually prevent  the  order  of  succession  above  set  forth  from  being 
altered  or  destroyed.*  The  First  Division  (altering  the  Lord  Ordi- 
nary's interlocutor)  found,  that  under  the  settlement  "  the  trustees 
are  not  directed  or  authorised  to  insert  in  the  disposition  and  con- 
veyance of  the  estate  of  Barcaldine,  which  ought  now  to  be  exe- 
cuted by  them  in  conformity  therewith,  any  prohibitions  or  restric- 
tions against  sales  of  the  estate  and  conlraction  of  debt."  As  the 
43d  clause  of  the  Entail  Amendment  Act  was  not  pleaded,  no 
opinion  was  expressed  as  to  whether  the  trustees  were  bound  to 
insert  a  prohibition  against  altering  the  succession,  as  required  by 
the  tnister ;  and  perhaps  the  point  is  not  very  material,  as  such 
a  provision,  if  inserted,  would  be  inoperative. 
In  dubio,  the  2066.  The  mere  circumstance  that  the  direction  to  execute  an 

tiOT^shoddbe  entail  was  coupled  with  conditions  apparently  inconsistent  with  the 
Uteraiiy  cMTied  maintenance  of  an  effectual  and  binding  settlement  under  the 
Statute  1685,  cap.  22,  or  that  it  proceeded  from  a  party  who  had 
himself  possessed  on  a  limited  title,  would  not  justify  trustees  in 
refusing  to  carry  the  purpose  into  execution ;  for  their  duty  is  to 
carry  out  the  direction  as  it  stands,  leaving  the  validity  of  the  set- 
tlement to  be  determined  in  an  action  at  the  instance  of  those  w^ho 
have  an  interest  in  challenging  it(n)  If  the  direction  were  ambi- 
guous, it  might  be  necessary  to  institute  an  action  of  declarator  for 
the  purpose  of  ascertaining  the  terms  in  which  the  settlement 
ought  to  be  conceived.  The  reports  furnish  many  examples  of 
actions  of  this  nature  ;  and  the  clauses  appropriate  to  entails  exe- 
cuted in  pursuance  of  powers  have  now  to  a  considerable  extent 
been  settled  by  decision,  (o) 
Trust  to  entail         2066.  It  is  Very  evident  that  a  direction  to  trustees  to  convey 

estate  in  faTonr 

of  the  granter's        (m)  Cameron*s  Tn.  v.  Cameron^  14  Dec.  (o)  The  Gomt  wiU  not  gi^e  an  opinion 

hcirs-at-law.        i860,  28  D.  167.  npon  the  terms  of  an  entail  already  exe- 

(«)  Oraham  v.  Stewart,  14  June  1866,  cnted ;  bnt  will  grant  decree  of  exonera- 

16  D.  668 ;  Dunlop  v.  Crawford,  26  May  tion  in   an  action  directed  against  the 

1849,  II  D.  1062;  Leny  v.  Lmy,  28  June  heirs-substitute  of  entail;  Farquhar9on  ▼. 

1860,  22  D.  1272.  Earl  of  Morton,  16  May  1828,  6  Sh.  796. 
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Tinder  such  conditions  or  fetters,  or  in  such  a  form  of  destination  qhaptib  lxt. 
as  do  not,  according  to  the  law  of  Scotland,  constitute  an  effective 
entail,  will  not  be  a  sufficient  authority  to  the  trustees  to  execute 
a  strict  entail.  The  mere  presumption  arising  from  the  use  of  the 
uvord  entail  is  not  sufficient  to  overcome  a  positive  direction  to  exe- 
cute a  deed  in  terms  which  are  not  in  accordance  with  the  require- 
ments of  the  Statute  1686.  The  principle  is  illustrated  very  clearly 
by  the  Dalsmnton  case,  where  the  direction  was  that  the  estate  Leny  ?.  Lmy. 
should  be  *'  made  over  by  a  deed  of  entail,  according  to  the  forma- 
lities necessary  in  such  cases  in  Scotland,  to  be  enjoyed  by  my 
nephew,  J.  M.,  and  his  lawful  heirs  for  ever,  in  regular  succession ;" 
and  an  action  was  brought  by  the  institute,  to  have  it  declared  that 
he  was  entitled  to  a  conveyance  in  feensimple,  on  the  ground  that 
a  destination  to  heirs  whatsoever  was  not  a  valid  tailzied  destina- 
tion. The  trustees,  while  disputing  this  proposition,  maintained 
that  they  were  entitled  to  insert  a  clause  excluding  heirs-portioners 
(which,  they  said,  would  make  a  good  entail),  and  they  relied  on  an 
expression  in  the  will  to  the  effect  that  the  estate  should  be  '*  incap- 
able of  being  divided."  It  had  been  held  in  former  cases  that  the 
exclusion  of  heirs-portioners  was  a  clause  of  ordinary  style,  and 
might  be  inserted  in  the  absence  of  any  special  directions  on  the 
subject.  But  as  in  this  case  the  intention  of  the  testator  was  sim- 
ply to  entail  the  estate  on  his  heirs>at-law,  and  as  the  Court  were 
of  opinion  that  a  valid  entail  could  only  be  constituted  in  favour  of 
a  selected  class  of  heirs,  the  judgment  was  given  in  favour  of  the 
claim  of  the  institute.  (j[>) 

2067.  As  trusts  to  entail  are  of  the  class  of  executory  trusts,  all  Constnietion  of 
matters  of  form  or  detail  may  be  left  to  the  trustees'  discretion.    A  for^^SreSS? 
general  direction  to  settle  the  property  in  the  form  of  a  strict  entail  ^  «"*»>^' 
will  be  sufficient,  and  will  override  other  words  that  might  be  sup- 
posed to  point  to  a  simple  destination.  (9)     In  the  case  of  Forreafa 
Tra.  V.  Forreat^ir)  a  direction  to  execute  a  regular  and  valid  entail 
in  favour  of  certain  parties  in  succession,  and  the  heirs  whatsoever 
of  their  bodies — in  the  cases  of  M^Alliater  and  Ma(y>Jieraon,(a)  that 
the  lands  were  to  be  entailed^  and  in  other  cases,  that  the  titles 
should  be  taken  in  favour  of  the  aame  aeriea  o/heira^  and  under  the 

(/>)  Lmy  y.  Zeny,  28  Jnne  1860,  22  D.  1866,  4  Macph.  601.     On  the  subject  of 

1272.    See  also  dmerorCt  Tr9,  v.  Cameron,  tailzied  destinations,  see  chap.  81,'%ect.  2. 

«i^a ;   MaeaUtter  v.    Fergutcn,  9  March  (q)  Forsyth  v.  Ferguton,  14  June  1882, 

1842,  4  D.  890.    In  the  case  of  Gordon  v.  10  8h.  646. 

Oordon't  Tn.,  where  the  direction  was  to  (r)  Forrest's  Trs.  v.  Forrest,  14  Dec.  1846, 

purchase  estate  and  to  entail  it  on  the  8  D.  804. 

truster's  son  and  his  heirs  whatsoever,  the  (<)  M'Innes  v.  McAllister,  29  June  1827, 

institute  was  held  entitled  to  demand  pay-  6  Sh.  862,  N.  E.  801 ;  Maepherson  v.  Mae- 

ment  of  the  residue  in  money ;  2  March  pherson,  11  June  1862, 1  Macq.  246. 
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oHArTBB  LXT.  game  limitations  and  vrritancies^{t) — were  held  sufficient.  But  the 
selection  of  a  particular  order  of  heirs,  being  matter  of  substance 
and  not  of  form,  is  not  discretionary ;  and  though  it  is  possible  to 
conceive  a  power  so  framed  as  to  leave  the  selection  of  the  favoured 
heirs  to  trustees,  no  example  of  such  a  power  is  to  be  found  in  the 
reports.  If  certain  heirs  are  specified  in  the  power,  the  deed  must 
be  executed  in  favour  of  them,  and  of  no  others. 
CamfMt$  Trs,  2068.  Accordingly,  where  the  direction  was  to  entail  lands  in 
favour  of  four  persons  and  their  respective  heirs-male,  who  were 
substituted  successively  in  the  destination,  the  Court  would  not 
allow  the  trustees  to  insert  a  general  destination  over  to  the  heirs 
and  successors  of  the  institute,  although  there  were  expressions  in- 
dicative of  such  an  intention  in  the  settlement.  On  this  point  Lord 
Cuninghame  observed,  "  Now  that  there  is  no  necessity  for  exclud- 
ing the  claims  of  the  Sovereign  as  uUimua  hosrea,  there  seems  no 
occasion  for  an  ultimate  destination  to  the  heirs-general  of  any- 
body ;  and  as  such  heirs  could  never  be  placed  in  obligaiione,  or  so 
called  as  to  have  Any  Jus  crediti,  it  appears  better  to  the  Lord  Or- 
dinary that  the  destination  should  stop  where  the  instructions  of 
the  truster  stop,  which  would  leave  the  fee-simple  succession  where 
it  is  thought  it  would  be  most  justly  left, — to  the  heirs  whatsoever 
of  the  last  special  substitute/X**) 
Power  to  entau  2069.  A  powcr  of  entailing  will  not  be  implied  from  incidental 
t«tamenfawr  *  exprcssious  indicative  of  a  desire  that  the  estate  should  remain  in 
trust.  the  family.    For  example,  in  the  case  of  Duthie  v.  Duthte,(x)  while 

there  was  no  injunction  to  entail  the  estate,  the  trustees  were  di- 
rected to  convey  to  a  specified  series  of  substitutes,  under  a  declar- 
ation, that  if  any  of  the  heirs  should  sell  the  estates,  they  should 
be  bound  to  invest  a  certain  part  of  the  price,  the  accumulated  in- 
terest of  which  should  follow  the  destination  of  the  estates.  The 
Court  held  that  the  heirs-substitute  took  the  estate  as  fee-simple 
proprietors,  and  were  under  no  obligation  to  reinvest  the  proceeds 
of  the  sale  of  the  estate  in  terms  of  the  trust. 
Exdnsion  of  2070.  It  has  been  settled  by  several  concurring  decisions,  that 

fanpuS^inT*"  trustees  are  bound  to  insert  a  clause  excluding  heirs-portioners  in 
general  direction  pursuance  of  a  general  direction  to  execute  a  "  regular  and  valid 
entail,"  or  to  settle  property  in  "  strict  entail "  on  a  specified  series 

(t)  Monereiff  v.  MenzUa^  26  Nor.  1867,  lieirs-male  of  the  bodies  of  their  several 

20  D.  94.  ancestors,  and  not  the  heirs-male  general ; 

(u)  CampbelV$  Trt.  v.  CampbeU,  12  May  16  Sh.  1006. 
1838,  16  Sh.  1004.     In  the  same  case  it  (z)  Duthie  y.  Duthie,  26  Feb.  1841,  8  D. 

was  found  that  the  heirs-male  to  be  called  616 ;  see  Steu>arV$  Tr$.  y.  Stewart^  20  Dec 

to  the  succession  in  the  entail  were  the  1861,  14  D.  298. 
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of  heirs,  (y)  In  coiinection  with  this  point  we  may  refer  to  the  qhaptbb  lxy. 
case  of  Martin  v.  Kdso,  in  which  judgment  was  given  by  the 
House  of  Lords,  affirming  the  decision  of  the  Court  of  Session  on 
the  construction  of  a  power  reserved  to  the  heirs-substitutes,  "  so 
often  as  their  presumptive  heirs  were  females,"  so  to  alter  the  suc- 
cession as  "  to  settle  the  estate  upon  a  younger  daughter  in  prefer- 
ence to  an  elder  daughter."  Under  this  power,  the  heir  in  posses- 
sion was  held  entitled  to  call  the  younger  of  his  sisters  in  prefer- 
ence to  the  elder.  («) 

2071.  In  the  interpretation  of  trusts  for  the  execution  of  entails,  Doctrine  of 

__,  ,  .,,.  -  n  A^       J.        J.       *    liberal  construc- 

the  Court  acts  upon  the  maxim,  that  the  intention  oi  the  truster  is  tion  of  tmsta  for 
to  be  carried  into  effect,  as  distinguished  from  the  rule  of  strict  con-  Ltaiiar^**^"  ° 
struction.  Thus,  a  direction  to  impose  fetters  upon  the  "  heirs"  of 
the  destination  is  held  to  embrace  the  institute ;  and  the  distinc- 
tions laid  down  in  the  Duntreath,  Sea/orth,  and  similar  cases,  are 
not  recognised.  This  point  was  decided  in  Forbes  v.  ForbeSy(a)  by 
the  First  Division,  in  an  action  of  declarator  instituted  by  the  judi- 
cial factor  on  the  trust-estate.  In  the  following  year  the  Second 
Division  sustained  an  entail  to  which  the  objection  had  been  taken, 
that  the  trust  enjoined  the  imposition  of  irritant  and  resolutive 
clauses  upon  the  whole  heirs  of  entail,  without  making  mention  of 
the  institute.  (6) 

2072.  To  this  principle  we  may  refer  the  doctrine  established  by  General  direc- 
the  Court  of  Session,  that  a  particular  enumeration  of  prohibitions  prohibitions  and 
following  a  general  direction,  when  occurring  in  a  trust,  is  not  by  kloompiete^ 
taxative  but  demonstrative.     This  principle  of  interpretation  here  heiTeffectuai. 
is  clearly  at  variance  with  the  canon  of  strict  construction  applied 

to  other  branches  of  entail  law ;  it  is  perhaps  more  lax  than  the 
ordinary  principle  of  construction  in  wills,  in  which  the  rule  is,  that 
words  of  enumeration  are  to  be  held  as  limiting  the  operation  of  a 
general  clause  to  matters  of  the  same  species.  But  whatever  the 
explanation  may  be,  it  is  quite  settled  that  the  force  of  a  direction 
to  execute  an  effectual  entail  is  not  destroyed  in  consequence  of 
an  incomplete  enumeration  of  clauses  prohibitory,  irritant,  or  re- 
solutive, coupled  with  more  comprehensive  words,  such  as,  "  other 
clauses  and  conditions  necessary  and  proper  for  carrying  the  maker's 
intention  into  effect," (c)  or  "  usual  irritant  and  resolutive  clauses."(d) 

(y)  SeeSprot  v.  Sprot,  22  May  1828,  (b)  Seton  v.  SeUm,  1  Maich  1854,  16  D. 

6  Sh.  888;  Forresft  Trt.  v.  Forrest,  14  668. 

Dec.  1846,  8  D;  304.  (c)  Slirlinff  v.  Stirling' 9  Trs.,  30  Nov. 

(»)  MaHin  v.  KeUo,  21  March  1867,  2  1838,  1  D.  130. 

Macq.  666,  affirming  16  D.  960.  (rf)  Seton  v.  Seton,  1  March  1864,  16  D. 

(a)  Forbes  v.  Forbes,  5  July  1868,  16  D.  668. 
809. 
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OBAFTEB  Lxv.  Tho  Istest  €8868  are  Stirling  v.  Stirling s  Trs.,  and  Seton  v.  Sfetoii. 
In  both  there  wa8  a  general  direction,  accompanied  with  an  enu- 
meration of  prohibitions,  which  did  not  include  a  prohibition  against 
altering  the  order  of  succession.    The  ground  of  decision  in  the  last 
case,  as  expressed  by  Lord  Cockbum,  was  "  a  reluctance  to  hold 
the  expression  of  his  (the  testatoi^s)  anxiety  about  the  insertion  of 
the  usual  irritant  and  resolutive  clauses,  to  imply  that  he  meant  to 
recall  the  previous  direction  to  make  a  good  entail,  which  good  en- 
tail necessarily  supposes  the  operation  of  a  prohibition  against  alter- 
ing the  destination." 
Effect  of  incom-       2073.  An  incomplete  enumeration  of  fetters  in  a  power  of  en- 
tion  not  fortified  tailing,  if  uot  fortified  by  a  general  direction,  is  fatal  to  the  inten- 
du^on  to       tion ;  for  the  Court  will  not  permit  the  insertion  of  other  fetters 
enttS^*^*^^   than  those  specified  in  the  power,  (e)     And  therefore,  although  a 
direction  to  entail  on  a  certain  series  of  heirs  is  an  authority  to  exe- 
cute a  strict  entail,  a  direction  to  entail  on  such  heirs  with  such  pro- 
hibitions as  may  prevent  the  order  of  succession  from  being  altered, 
is  a  mere  destination.  (/)     And  so,  where  trustees  were  directed  to 
denude  of  the  residuary  estate,  with  such  conditions  that  the  heirs 
should  not  dispose  of  the  same,  nor  alter  the  succession  thereof, 
either  gratuitously  or  onerously,  the  Court  would  not  sanction  the 
insertion  of  a  clause  prohibiting  the  contraction  of  deht(g)     And 
where  powers  were  reserved  by  marriage-contract  to  make  an  en- 
tail prohibiting  alienation  and  the  contracting  of  debt,  (A)  or,  as  in 
another  case,  prohibiting  alteration  of  the  succession  and  contract- 
ing of  debt,(t)  the  Court  would  not  allow  the  omitted  prohibition  to 
be  inserted  in  the  entail. 
Construction  of         2074.  It  not  uufrequeutly  happens  that  a  testator,  desirous  of 
BOTies  of  heirs"   bringing  uew  lands  within  the  fetters  of  an  existing  entail,  leaves 
in  exisS^^*^  ^  direction  to  his  trustees  to  entail  such  lands  upon  the  same  aeries 
entail.  of  hdrs.Qc)    A  requcst  to  this  effect  is  equivalent  to  a  direction  to 

execute  a  strict  entail  in  their  favour.  Accordingly,  it  was  held, 
in  a  case  where  the  testator,  after  the  execution  of  the  trust-settle- 
ment, had  executed  a  second  entail  altering  the  destination,  that  the 
trustees  were  bound  to  follow  implicitly  the  directions  of  the  settle- 
ment, and  therefore  to  entail  the  newly  acquired  lands  on  the  heirs 
called  to  the  succession  by  the  first  entail,  (i) 

(tf)  M'Tnnet  v.  McAllister,  29  June  1827,  (A)  MaeneU  v.  Maemirt  Trs,,  27  Jan. 

6  Sh.  862,  N.  £.  801 ;  Macpherson  v.  Mae-  1826,  4  Sh.  898,  N.  E.  896. 

pheraon,  11  Jnne  1862,  1  Macq.  246.  (t )  Maeleod  v.  MacUod,  1  July  1828,  6 

(/)  CatMTtyrCt  Trs.  v.  Cameron,  14  Deo.  Sh.  1048. 

1860,  28  D.  167.  (*)  Doughu'  Trs,  v.  Douglas,  27  June 

(g)  Cuming's  Tr$.  v.  Cuming,  10  July  1862,  24  D.  1191. 

1882,  10  Sh.  804.  (/)  Macpherson  y.  Maepherson,  24  May 
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2076.  In  Mackintosh  v.  Mac1cintosh{m)  trustees  were  directed  chaptib  lxv. 
to  apply  the  residue  of  the  testator's  estate  in  purchasing  lands,  congtmction  of 
takine  the  conveyance  thereof  to  the  heirs  of  entail  specified  in  a  IJ*^'?*  directing 

^  *f  -"^  the  imposition 

former  deed  of  entail  executed  by  himself,  with  the  proviso,  that  of  same  condi- 
"  the  dispositions  and  conveyances  to  be  granted  to  the  said  heirs  as  in  existing 
of  entail,  and  the  infeftnxents  thereon,  shall  contain,  and  shaU  be  »<"''• 
always  with  and  under  the  conditions,  provisions,  restrictions,  limi- 
tations, exceptions,  and  clauses  irritant  and  resolutive,  declarations 
and  reservations,  used  in  the  said  deed  of  entail  executed  by  my- 
self." The  irritant  clause  of  the  entail,  there  referred  to,  struck  at 
the  contravention  of  the  prohibitions  by  "all  deeds  or  acts  con- 
tracted," etc.,  but  did  not  expressly  refer  to  debts,  which  rendered 
it  doubtful  whether  the  irritancy  could  be  construed  in  such  a  man- 
ner as  to  apply  to  the  contracting  of  debt.  With  the  view  of  mak- 
ing the  entail  more  secure,  the  trustees  inserted  the  word  debts  in 
the  irritant  clause ;  but  the  Court  found,  in  an  action  brought  by 
the  heir  in  possession,  that  they  had  exceeded  their  powers,  and  re- 
duced the  deed  in  so  far  as  it  differed  from  the  style  of  the  original 
entail.  Trustees  are  not  entitled  to  insert  a  clause  enabling  the 
heirs  to  take  advantage  of  the  provisions  of  the  Aberdeen  and 
Montgomery  Acts.(»)    . 

2076.  The  case  of  Graham  v.  8teioart(p)  raised  a  very  inter-  Lord  Xyn«- 
esting  question  as  to  the  construction  of  an  ambiguous  direction.  *^'* 
The  testator  was  heir  in  possession  under  an  entail  which  he  believed 
to  be  effectual,  but  which  was  afterwards  found  to  be  defective  in 
the  fencing  of  the  prohibition  against  alienation ;  and  he  directed 
his  testamentary  trustees  to  convey  to  those  succeeding  him  in  the 
estate  certain  fee-simple  lands, — ^the  conveyance  to  be  "  under  all 
the  conditions,  provisions,  and  clauses  prohibitory,  irritant  and  re- 
solutive, of  the  said  entail,  so  far  as  the  same  might  be  applicable, 
and  so  as  to  form  a  valid  and  effectual  entail  according  to  the  law 
of  Scotland."  As  it  was  impossible  to  settle  the  fee-simple  lands 
to  the  same  uses  as  those  of  the  original  entail  without  violating 
the  direction  to  form  a  valid  and  effectual  entail  according  to  the 
law  of  Scotland,  the  question  came  to  be,  which  of  the  two  directions 
should  be  preferred  ?  The  House  of  Lords  were  divided  on  the 
point.  The  majority,  consisting  of  Lord  Cranworth,  C,  and  Lord 
Brougham,  ruled  that  the  trustees  were  bound  to  execute  an  effec- 
tual entail,  although  this  might  have  the  effect  of  splitting  the 

1889,  1  D.  797.    Since  the  case  of  Qraham         (n)  OUmour  v.  Oilmour's  Tr9.,  22  Nov. 

T.  Siewartf  infra,  this  cannot  he  considered      1865, 18  D.  78. 

a  reliahle  authority.  (o)  Oraham  v.  Stewart,  14  June  1866,  2 

(m)  Mackintosh  ▼.  Maekintoih,  14  Dec.     Macq.  296,  afiBrming  16  D.  668. 
1865,  18  D.  249. 
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property.  Lord  St  Leonards,  taking,  as  we  think,  a  sounder  view 
of  the  intention  of  the  testator,  held  that  there  was  a  positive  di- 
rection to  settle  the  new  estate  to  the  same  uses  as  the  existing 
entail,  and  that  the  direction,  to  make  it  valid  and  effectual,  meant 
merely  that  everything  should  be  done  to  give  to  it  all  the  efficacy 
that  a  destination  conceived  in  the  terms  of  the  original  entail  was 
capable  of  recei\ang.  Lord  St  Leonards  also  pointed  out,  what  ap- 
peared to  have  escaped  the  attention  of  his  colleagues,  that  an  en- 
tail defective  in  the  prohibition  to  alienate,  was,  in  a  certain  sense, 
a  valid  and  effectual  entail  previous  to  the  Entail  Amendment  Act, 
i.e.,  it  was  valid  as  a  destination,  and  effectual  inter  heredes.  Nor, 
as  he  observed,  was  it  likely  that  the  testator,  even  if  he  had  known 
of  the  defect,  would  have  wished  the  additional  lands  to  be  settled 
differently  from  the  bulk  of  the  property. (p)  It  is  not  likely  that 
the  decision  will  be  of  much  use  as  a  precedent;  but  the  opinions 
pro  and  con  are  deserving  of  careful  study. 

2077.  If  a  trustee  appointed  to  carry  out  a  purpose  of  entailing, 
executes  a  deed  which,  in  consequence  of  error  or  mistake,  is  found 
to  be  ineffectual  as  a  strict  entail,  and  possession  has  been  had  upon 
the  defective  title  for  forty  years,  the  personal  obligation  to  exe- 
cute a  strict  entail  will  be  worked  off ;  and  the  estate  may  be  ac- 
quired in  fee-simple ;((?)  but  it  was  observed  by  Lonl  Jerviswoode, 
who  decided  the  point,  that  the  trust  might  have  been  enforced, 
had  an  action  for  that  purpose  been  brought  by  any  of  the  sulv- 
stitute  heirs  of  entail  within  the  currency  of  the  prescriptive 
period,  (r) 

2078.  The  duties-  of  trustees  acting  under  a  direction  to  convey 
specific  estates  are,  in  the  general  case,  purely  ministerial.  There 
is  room  for  the  exercise  of  a  larger  discretion  in  the  fulfilment  of 
directions  to  pwckase  land  for  the  purpose  of  having  it  settled  on 
heirs  of  entail.  In  order  to  the  ascertainment  of  the  truster's  inten- 
tions, it  is  important  to  consider  the  object  he  had  in  view  in  post- 
poning the  execution  of  the  entail  until  after  his  death.  Some  uncer- 
tainty in  relation  to  the  essential  requisites  of  the  entail  is  usually 
the  determining  cause.  Amongst  such  causes  of  uncertainty,  it  may 
suffice  to  notice  the  following: — (1)  Uncertainty  as  to  the  parties 
who  ought  to  be  called  to  the  succession  ;  (2)  as  to  the  possibility 
of  making  a  purchase  on  favourable  terms,  or  in  a  suitable-situation ; 
(3)  the  existence  of  entailer's  debts,  which,  if  not  cleared  off  before 
his  death,  might  render  the  estate  liable  to  eviction. («) 


(p)  See  2  Macq.  295. 
(q)  E,  of  Eglinion  v.  E,  of  Eglinton,  28 
May  1861,  23  D.  1369. 


(r)  28  D.  1371. 

(9)   On  the  last  point,  see  Agnewc  v. 
Stewart,  31  July  1822,  1  Sh.  Ap.  C».  820  : 
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2079.  An  example  of  the  difficulty  first  referred  to  is  presented  qhaptib  txv. 
in  the  case  of  Cotoan  v.  TumhulVs  Tr8.(t)    The  testator's  only  son  intention  m- 
was  afflicted  with  insanity ;  and  accordingly,  instead  of  the  estate  ^^"®^  ^^^  ^^'" 

^  cumstances  m 

being  conveyed  directly  to  him,  it  was  left  to  trustees  to  be  entailed,  cases  of  amw- 
along  with  such  lands  as  they  might  purchase  out  of  the  truster's  ^*'^' 
personal  funds,  upon  the  son  and  his  heirs-male,  in  the  event  of  his 
restoration  to  health ;  but  if  otherwise,  to  be  entailed  on  a  different 
series  of  heirs.  In  this  case  the  Court  had  no  difficulty  in  deciding 
that  the  entail  was  not  to  be  executed  until  the  death  or  convales- 
cence of  the  lunatic.  In  the  case  of  M^Innes  v.  M^Aliateriu)  the 
testator  left  a  sum  of  money  to  trustees,  to  be  laid  out  in  the  pur- 
chase of  lands,  to  be  entailed ;  and  to  be  procured,  if  possible,  in 
Argyllshire.  In  the  Lynedoch  case,  the  new  lands  were  to  be  pro- 
cured contiguous  to  the  entailed  estate.  The  desire  of  procuring 
conterminous  property  is  not  unfrequently  the  motive  for  the  con- 
stitution of  such  trusts.  In  such  cases  the  tiiistees  should  not  be 
too  fastidious  in  the  choice  of  an  estate  \{x)  and  if  an  eligible  estate 
is  found,  the  trustees  ought  to  acquire  it  and  execute  an  entail  at 
once,  though  there  is  a  surplus  remaining  in  their  hands,  for  the 
heir  is  not  bound  to  wait  for  an  investment  which  would  exhaust 
the  trust-funds,  (y) 

2080.  It  is,  however,  necessary  to  observe,  that  the  truster's  di-  Explicit  direc- 
rections  as  to  the  nature  of  the  subject  of  purchase, — as  to  contiguity  Sti^n*^/^^ 
to  other  estates,  etc., — must  be  substantially  complied  with.(«)     In  c^J^J^sri,''" 
one  case,  where  the  direction  was  to  entail  lands  to  be  acquired  as  followed. 
contiguous  to  the  entailed  estate  of  Hoddam  as  possible,  the  Court 
authorised  the  purchase  of  superiorities  with  part  of  the  funds  ;(a) 

and  in  another  case,  where  trustees  had  expended  the  sum  of  up- 
wards of  £60,000  in  the  purchase  of  an  estate  without  a  mansion- 
house,  it  was  declared,  in  an  action  instituted  for  the  purpose, 
that  the  trustees  were  entitled  to  expend  a  balance,  amounting  to 
£10,000,  in  the  erection  of  a  suitable  residence.  (6)  On  the  other 
hand,  it  was  determined  that  the  purchase  of  feu  and  teind  duties, 
payable  to  the  heirs  of  entail  as  proprietors  of  the  existing  estate, 
"  was  not  a  legal  or  warrantable  application  of  the  trust-funds,  but 

UerrieM,  Farquhar,  ^  Co.  v.  Broum,  10  Mar.  Gilmour  v.  Gilmour's  Tra.^  22  Nov.  1865, 

1838.  16  Sh.  948.  18  D.  78. 

(t)  Cowan  V.  TumbuWa  Ttm.,  18  June  (2)  See  M'lrmea  v.  McAllister,   supra; 

1846,  7  D.  872.  Graham  v.  Stewart,  14  Juno  1866,  2  Macq. 

(«)  M'lnnet  v.  M'AUuter,  29  June  1827,  295. 

5  Sh.  862,  N.  E.  801.  (a)  Sharpe,  Petr.,  11  Feb.  1823,  2  Sh. 

(x)  Dickson's  Tutors  v.  Scott,  2  Nov.  1853,  203,  N.  E.  180. 

16  I).  1.  (6)  Sprot's  Trs,  v.  Sprot,  11  March  18J!0, 

(y)  Campbell  v.  CampbelVs  Trs.,  19  Nov.  8  Sh.  712. 
1862,  16  D.  27,  ZO,per  Lord  Cuninghamc  ; 
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was  made  in  violation  of  the  direction  in  the  trust-deed,"  which 
was  to  invest  in  the  purchase  of  lands  in  Orkney,  or  any  other  place 
the  trustees  should  judge  expedient ;  and  although,  in  the  opinion 
of  the  Court,  the  trustees  had  acted  bona  ^fide  in  making  the  pur- 
chase, they  were  held  liable  to  account  for  the  capital  sum  applied 
in  the  purchase. (o)  Where  a  statute  authorised  the  sale  of  the 
superiorities  and  part  of  the  lands  of  an  entailed  estate  for  payment 
of  debts,  and  provided  for  the  establishment  of  a  sinking  fund  in 
order  to  the  purchase  of  lands,  equivalent  in  annual  value  to  the  re- 
venues of  "  such  parts  of  the  said  entailed  lands"  as  might  be  sold, 
it  was  held  to  be  unnecessary  to  provide  an  equivalent  for  the  su- 
periorities, (d) 

2061.  Sometimes  a  truster,being  uncertain  whether  his  personal 
estate  is  sufficient  for  the  payment  of  the  debts  which  he  may  leave 
unpaid,  conveys  his  estates  in  general  terms  to  trustees,  in  trust  for 
the  payment,  in  the  first  place,  of  debts  and  legacies,  with  an  ulti- 
mate direction  to  the  trustees  to  make  over  the  residuary  estate,  or 
such  part  thereof  as  they  may  not  find  it  necessary  to  dispose  of 
for  answering  the  primary  purposes,  to  a  certain  series  of  heirs 
under  a  settlement  in  strict  entail.  In  a  case  of  this  descriptioD, 
the  trustees,  in  the  due  administration  of  the  estate,  had  found  it 
necessary  to  sell  part  of  the  heritable  estate,  for  which  they  obtained 
upwards  of  £7000  ;  but  having  afterwards  recovered  a  personal  debt 
of  £13,000,  of  the  existence  of  which  they  were  not  previously 
aware,  the  question  arose,  whether  the  money  belonged  to  the 
truster's  representative  as  personalty,  or  to  his  heirs  of  entail  ?  It 
was  held  that,  as  the  sale  of  the  heritable  estate  was  the  result  of 
an  error,  a  sum  equal  to  the  price  of  the  subjects  erroneously  sold 
fell  to  be  invested  in  the  purchase  of  other  lands  for  the  benefit  of 
the  heirs  of  entail,  (e) 

2082.  Under  the  26th  and  27th  sections  of  the  Entail  Amend- 
ment Act(/)  the  heir  entitled  to  succeed  to  money  held  in  trust, 
to  be  entailed  on  the  same  series  of  heirs  as  are  called  to  the  suc- 
cession by  an  existing  entail,  may,  if  he  be  not  entitled  to  acquire 
the  fund  in  fee-simple,  apply  to  the  Court  for  authority  to  lay  out 

given  to  pay  off  debts  affecting  the  trofiter  a 
estates  in  Scotland,  they  were  held  entitled 
to  recall  the  money  which  had  been  ap- 
plied to  the  latter  purpose,  and  to  purchase 
an  estate  in  England  ;  Marehione$9  of  An- 
fumdaU  v.  Marguit  of  AnnandaUj  18  Feb. 
1765,  6  Pat  697. 

(«)  StairUon's  7V«.  v.  Tcpkam,  10  Jan. 
1868  (2d  Division). 

(/)  n  &  12  Vict.,  cap.  36,  }  26, 


(c)  Pollezfm  V.  Stewart,  14  July  1841,  8 
D.  1215.  Moveable  property,  heirlooms, 
etc.,  are  not  proper  subjects  of  an  entail ; 
Baillu  V.  Grant,  21  May  1859,  21  D.  888  ; 
Cameron* 8  Tre,  v.  Cameronj  14  Dec.  1860, 
28  D.  172.    See  chapter  81,  sect.  1. 

{d)  Lovat  v.  Fraser,  11  March  1842,  4 
D.  1062.  Where  trustees  were  directed  to 
lay  out  the  trust-funds  in  the  purchase  of 
lands  in   England,   and  power  was  also 
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the  money  in  extinction  of  entailer's  or  other  dehts,  in  redemption  qhaptkb  lxy. 
of  land'tax,  or  in  repayment  of  money  expended  in  permanent  im- 
provements. To  remove  doubts  (jr)  the  operation  of  this  provision 
was,  by  16  &  17  Vict.,  cap.  94,  sect.  8,  extended  to  trusts  which 
had  been  partially  implemented.  In  construing  these  enactments  it 
has  been  held,  that  if  the  trust  excludes  one  of  the  heirs  of  the  ex- 
isting entail,  although  the  effect  of  such  exclusion  is  only  to  propel 
the  succession  for  one  life,  the  trust  cannot  be  held  to  be  for  the 
benefit  of  "  the  same  series  of  heirs,"  and  therefore  the  funds  are 
not  applicable  to  the  extinction  of  burdens.  (A) 

2083.  An  important  extension  of  the  jurisdiction  of  the  Court  AppiicKtion  of 
in  relation  to  entailed  money  is  contained  in  the  8th  section  of  the  ^dertbeTrosts 
Trusts  (Scotland)  Act  1867.(t)   "  The  Court  may,  on  petition  by  the  ttdeult^^^ 
trustees,  and  after  such  intimation  and  inquiry  as  may  be  thought  "« t^«  «*»<«• 
necessary,  authorise  the  trustees  under  any  trust-deed  to  apply  the 

whole  or  any  part  of  trust-funds  which  they  are  empowered  or  di- 
rected by  the  trust-deed  to  invest  in  the  purchase  of  heritable  pro- 
perty to  the  payment  or  redemption  of  any  debt  or  burden  affecting 
heritable  property  which  may  be  destined  to  the  same  series  of 
heirs,  and  subject  to  the  same  conditions  as  are  by  the  trust-deed 
made  applicable  to  the  heritable  property  directed  to  be  purchased ; 
provided  always  that  such  application  shall  not  be  inconsistent 
with  the  other  provisions  of  the  trust-deeds." 

SECTION  II. 
RIGHT  TO  RENTS  AND  ACCUMULATIONS  OF  INTEREST. 

2084.  The  points  to  be  determined  are,  the  term  at  which  the  Questions 
investment  may  lawfully  be  made,  and  the  disposal  of  the  rents  and 
produce  of  the  estate  arising  either  before  or  after  that  period.     It 

is  a  general  rule,  that  the  fruits  of  the  estate  belong  to  the  heir,  or 
to  the  party  who  would  have  been  heir  in  possession  from  the  time 
at  which  an  investment  might  lawfully  have  been  made,  although 
in  point  of  fact  no  eligible  investment  has  been  obtained.  Prior  to 
that  period  the  interest  of  the  heirs  of  entail  does  not  vest,  and  the 
fruits  of  the  subject  accordingly  fall  to  be  added  to  the  capital. 

2086.  From  the  decisions  to  which  we  are  about  to  refer,  it  will  AccmnuUtions, 
be  seen  that  three  cases  have  been  distinguished : — (1)  If  accumu-  Srected,  or  di- 
lation  is  not  expressly  or  impliedly  directed,  the  interest  vests  in  (2)^definfteiy. 
the  institute  or  first  taker  a  morte  testatojna.     (2)  If  the  direction  J'g^  ^'"''vi*'" 


finite  period. 


(ff)  See  Pet.  HamiUon,  18  July  1862,  14  (A)  Pet.  Earl  of  Strathmore,  8  Dec.  1868, 

D.  1008  ;  Pet.  Maxwell,  27  Feb.  1857,  10      21  D.  68. 
D.  571.  '  (0  80  &  31  Vict.,  cup.  97. 
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cHAPTgB  Lxv.  merely  involves  accumulation  until  a  suitable  investment  is  found, 
the  presumption  holds  that  the  truster  intended  to  benefit  all  his 
heirs  equally,  (ik)  and  the  trustees  are  therefore  to  invest  within  a 
reasonable  time,  which  is  in  practice  restricted  to  one  year  from  the 
death  of  the  testator.  (3)  If  the  settlement  directs  accumulation 
for  a  specified  time,  or  until  a  certain  sum  has  been  realised,  or 
until  the  primary  purposes  of  the  trust  have  been  fulfilled,  the  trus- 
tees must  accumulate  until  the  expiry  of  the  term  appointed,  or 
until  the  arrival  of  the  time  at  which  accumulations  are  stopped  by 
the  operation  of  the  Thellusson  Act.(Q 

2086.  (1)  The  rule,  that  the  heir  is  entitled  to  the  whole  unap- 
propriated proceeds  of  an  entailed  succession,  was  first  laid  down 

trary  is  directed,  by  Lord  Jeffrey,  and  adopted  by  the  Court,  in  the  case  of  Howafs 
Tr8,{m)  The  testator  directed  his  trustees  to  employ  "all  the 
residue  of  his  personal  estate  and  effects,"  after  satisfying  legacies, 
etc.,  in  the  purchase  of  lands  in  the  counties  of  Kirkcudbright  or 
Dumfries,  "  so  soon  as  they  can  meet  with  a  purchase  of  an  estate 
they  think  eligible ; "  and  Lord  JeflTrey,  distinguishing  the  case 
from  Lord  Stair^s  case,(w)  ruled  that  where  there  was  no  direction 
to  the  tmstees  to  invest  interests  and  proceeds  as  well  as  the  prin- 
cipal, the  trustees  could  not  accumulate  even  during  the  first  year ; 
observing,  that  though  they  must  have  a  reasonable  time  allowed, 
during  which  they  should  not  be  liable  in  actual  payment  or  per- 
formance, yet,  on  an  ultimate  settlement  of  accounts,  the  heir  was 
entitled  to  the  whole  interest  and  profits  actually  drawn  after  the 
testator's  death  and  not  exhausted  by  any  preferable  application,  (o) 
In  a  later  case,  where  trustees  were  by  the  terms  of  a  trust-settle- 
ment and  codicil  bound  to  invest  in  the  purchase  of  land  to  be  en- 
tailed within  three  years  after  the  testator's  death,  or  as  soon  as  the 
sum  at  their  disposal  should  amount  to  £30,000,  and  the  residue  at 
death  amounted  to  that  sum,  the  Court,  reversing  Lord  Mackenzie's 
judgment,  gave  the  interest  accruing  during  the  three  years  in 
question  to  the  first  taker  imder  the  settlement.  (2)) 


(k)  Per  Lord  Redesdale  in  Stair  v. 
Stair's  Tr$.,  2  W.  &  S.  619.  Some  of  the 
judges  in  the  Court  of  Session  gave  an 
opinion  that  the  only  object  of  Scotch  en- 
tailers was  the  perpetuation  of  their  own 
names  and  ortiM— a  supposition  which  can- 
not be  proved  ;  and  which  is  at  any  rate 
inadmissible  in  the  construction  of  trust- 
settlements,  being  at  variance  with  the 
maxim,  that  the  settlor  is  presumed  to  have 
contemplated  the  benefit  of  the  grantee. 


(Q  Chapter  16,  sect.  8. 

(m)  Howat'e  Trt,  v.  Howat,  17  Feb. 
1888,  16  Sh.  622;  CampbeWi  Trt.  v. 
CampbeU,  80  June  1888,  16  Sh.  1253, 
per  Lord  Jeffrey;  CampbeU  v.  Campbell, 
11  March  1830,  8  Sh.  718. 

(n)  Stair  v.  Stair's  TV*.,  infra. 

(o)  16  Sh.  625-6. 

(p)  Wilson  v.  Paul,  11  July  1838,  11 
Sh.  995. 
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2087.  The  case  of  Macpherson^q)  was  attended  with  difficulty, 
from  the  circumstance  that  the  direction  to  acquire  and  entail  lands 
in  Scotland  was  contained  in  an  English  will.  The  Court  of  Ses- 
sion were  of  opinion,  that  the  right  to  the  intermediate  proceeds, 
prior  to  actual  investment,  fell  to  be  determined  according  to  the 
lex  loci  contractus,  and  obtained  an  opinion  of  English  counsel,  to 
the  e^ect  that  accumulation  was  permissible  for  one  year;  and  judg- 
ment was  given  accordingly.  But,  on  appeal.  Lord  St  Leonards 
held  that  the  English  case  of  SitweU  v.  B€mard,{r)  on  which  the 
opinion  was  founded,  applied  only  to  cases  like  Lord  Stair's  case  in 
the  Court  of  Session,  where  accumulation  was  expressly  directed ; 
and  on  a  review  of  all  the  existing  authorities,  he  decided,  on  prin- 
ciples equally  applicable  to  both  systems  of  jurisprudence,  that 
there  could  be  no  accumulation  ex  lege.  "  The  rule  on  which  the 
Court  proceeds,"  said  his  Lordship,  **  is,  that  this  property  was  im- 
pressed by  the  will  itself  with  the  character  of  real  estate,  and  that, 
being  so  impressed,  it  became  real  estate  by  construction  of  law: — 
and  in  my  apprehension  it  must  be  treated  as  if  it  were  such  at  the 
moment  of  the  testators  death/'  The  opinion  of  Lord  Brougham 
was  to  the  same  effect. 

2088.  (2)  The  import  of  the  rule  laid  laid  down  by  the  Court  of 
Appeal  in  Lord  Stair's  ca8e(«)  has  been  so  much  canvassed,(<)  that 


OHAPTKB  LXV. 


Doctrine  of  the 
English  law 
nuMd  in  Mae- 
pkerton*§  case. 


Thia  case  dis- 
tinguished from 
SUweU  V. 
Barnard. 


(q)  Maepherton  y.  Maepheraofit  11  June 
1852,  1  Macq.  248,  reversing  12  D.  486. 

(r)  Sitwell  v.  Bernard,  6  Ves.  520.  There 
seems  to  have  been  some  little  fluctuation 
of  opinion  on  the  point  amongst  the  Eng- 
lish judges.  Lord  Eldon,  who  decided 
Sitwell  V.  Bernard,  evidently  intended  to 
establish  a  precedent  for  cutting  down  ac- 
cumulations to  one  year,  in  cases  where 
accumulation  for  a  longer  period  was  not 
enjoined.  He  never  intended  to  sanction 
accumulation  even  of  the  first  year's  in- 
terest, as  a  rule  of  law,  apart  from  the  tes- 
tator's will,  as  appears  from  the  cases  of 
Angerttein  v.  Martin,  Turn.  &  Buss.  282, 
and  Hewitt  v.  M(nris,  Turn.  &  Buss.  242, 
where  his  Lordship  gave  the  liferenter  the 
income  as  from  testator's  death.  The  case 
of  Stott  V.  Hollingwortk,  8  Madd.  161,  where 
the  first  year's  income  was  given  to  the 
tenant  for  life,  although  there  was  no  di- 
rection to  accumulate,  is  not  law,  and  was 
overruled  in  Maepherton  v.  Maepheraon  by 
Lord  St  Leonards,  1  Macq.  250.  The  later 
cases  are  in  i>€rfect  accordance  with  tlie 


opinion  of  the  Court  of  last  resort,  as  stated 
in  the  text.  We  would  refer  especially  to 
Dimes  v.  Scott,  4  Buss.  196,  decided  by 
Lord  LyndhuTst;  to  Taylor  v.  Clarke,  I 
Hare,  161,  11  L.  J.  Ch.  189;  and  DougUu 
V.  Congreve,  1  Keen,  410,  6  L.  J.  Ch.  51, 
where  there  waa  no  direction  to  accumu- 
late, and  Lord  Langdale  said,  "  It  appears 
to  me  more  likely  to  have  been  the  inten- 
tion of  the  testator,  that,  until  the  lapse  of 
such  convenient  time  aa  might  be  allowed 
to  the  executors  to  make  the  conversion 
directed  by  the  will,  the  tenant  for  life 
should  enjoy  the  interest  of  the  residue  as 
actually  invested ;"  6  L.  J.  Ch.  55. 

(»)  Stair  V.  Stair  t  Trs,,  2  Sh.  205,  N.  E. 
182;  29  Mar.  1825,  1  W.  &  S.  72 ;  second 
action,  4  Sh.  488,  N.  £.  488;  24  May  1826, 
2  W.  &  S.  414  ;  and  5  Sh.  476,  N.  E.  449; 
19  June  1827,  2  W  &  S.  614. 

(i)  See  Lord  Jeffrey's  note,  16  Sh.  624  ; 
and  Lord  Curriehill's  note  in  Dickson's 
case,  16  D.  8,  with  Lord  Colonsay's  re- 
marks thereon,  p.  6. 


Indefinite  direc- 
tion to  accumu- 
late, how  con- 
strued. 
Lord  Stair's 
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OHAPTBB  LXT.  it  8661X18  nec688ary,  in  referring  to  it,  to  state  the  exact  points  that 
were  decided,  in  the  terms  of  the  judgments.  The  direction  was, 
'*  to  lay  out  the  residue  of  the  trust-funds,  and  interest  and  proceeds 
thereof,  in  purchasing  lands,  ...  to  annex  the  same  to  my 
entailed  estate  by  taking  the  rights  and  securities  so  to  be  pur- 
chased to  the  same  heirs  of  tailzie,"  etc.  The  trustees  having  pur- 
chased lands  to  a  considerable  extent  in  the  course  of  the  first  three 
years  after  the  testator's  death,  an  action  was  brought  by  the  heir, 
concluding  to  have  it  found  that  he  had  right  to  the  interest  of  the 
balance  subsequent  to  the  realisation  of  the  fund.(n)  The  Court 
of  Session  assoilzied  the  trustees  from  this  claim,  *'  reserving  to 
the  pursuer  to  be  heard,  in  case  any  improper  or  unnecessary  delay 
take  place,  whether  he  may  not  then  be  entitled  to  claim  the  in- 
terest of  the  residue  of  the  funds  not  vested,"  etc.  The  House  of 
Lords  affirmed  this  judgment;  but  with  a  strong  intimation  of 
opinion  that  the  grounds  on  which  it  had  been  rested  could  not  be 
supported,  and  that  a  limit  should  be  put  to  the  period  of  accumu- 
lation, (a;)  A  second  action  was  then  brought,  founded  on  the  pre- 
cedent of  Sitwdl  V.  Bernard, iy)  concluding  that  the  heir  was  en- 
titled to  the  interest  from  and  after  1st  June  1822,  being  twelve 
months  after  the  death  of  the  settlor.  The  Court  again  assoilzied 
the  trustees,  in  respect  there  was  no  precedent  for  awarding  inter- 
mediate profits  to  the  heir,  '^  and  also  in  respect  there  has  been  no 
undue  delay  upon  the  part  of  the  trustees  in  laying  out  the  trust- 
funds  as  appointed  by  the  truster."  The  case  was  remitted,  on  the 
motion  of  Lord  Gifford,  who  pointed  out  the  expediency  of  laying 
down  a  general  rule  on  the  subject  of  accumulations,  (a)  The  Court, 
however,  by  a  large  majority,  adhered  to  the  opinions  formerly  ex- 
pressed by  the  judges ;  chiefly  on  the  ground  that  the  trustees  had 
a  discretionary  power  as  to  time,  with  which  the  Court  could  not 
interfere,  except  in  a  case  of  manifest  delay. 
An  iudefinito  2089.  The  casc  was  afterwards  argued  before  Lords  Eedesdale 

^umuUf^nlT  *^^  Eldon,  wlio  embodied  the  judgment  of  the  House  in  an  opinion, 
satufied  by  add-  by  which  it  was  declared  that  the  appellant.  Lord  Stair,  "  was  and 
intent  to?he  is  entitled,  and  that  the  several  persons  who  shall  from  time  to 
pnnapai.  \xaiQ  succecd  him  in  the  entail  of  the  said  lands  of  Calquhasen  and 

others,  according  to  the  course  of  such  entail,  will  be  from  time  to 
time  entitled  to  the  interest  and  proceeds  of  the  whole  of  the  trust- 
funds  which  have  arisen  from  the  end  of  the  twelve  months  usu- 
aUy  allowed,  according  to  the  course  of  the  law  of  Scotland,  for 

(tt)  2  Sh.  206,  N.  E.  182.  (y)  Sitwdl  v.  Bernard,  6  Yes.  jun.  620, 

(x)  1  W.  &  S.  72.  644. 

(z)  2  W.  &  S.  414. 
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payment  of  debts  and  legacies,  and  which  shall  arise  until  the  qhaptm  lxy. 

whole  of  the  capital  of  the  said  trust-funds,  with  the  interest  and 

proceeds  thereof,  which  have  accrued  prior  to  the  erpiration  of  the 

said  twelve  months,  shall  have  been  applied  in  the  purchase  of 

lands,  according  to   the  directions  contained  in  the  said  trust- 

disposition."(^)     Lord  Eldon,  who  explained  that,  in  deciding  the 

cases  of  SitweU  and  Angerstein^Qi)  he  went  on  presumed  intention, 

and  not  upon  any  maxim  peculiar  to  English  jurisprudence,  sums 

up  his  opinion  in  an  affirmative  answer  to  the  following  question : 

— "  The  question  here  is,  it  being  the  clear  intent  of  this  testator  to 

give  a  beneficial  interest  to  every  one  who  was  to  succeed  to  his 

real  property  purchased  in  the  counties  in  which  he  directed  the 

purchase  to  be  made, — ^whether  the  mere  insertion  of  these  words 

*•  interest  and  proceeds,'  may  not  be  satisfied  by  a  much  more  limited 

construction  of  them  than  that  construction  which  would  make  them 

mean  interest  and  proceeds  as  they  accrue,  and  may  be  received, 

until  the  money  shall  be  so  laid  out.''(c) 

2090.  In  applying  the  rule  of  Lord  Stair's  case,  as  to  the  dis-  Bale  that  on« 
posal  of  intermediate  proceeds,  to  a  settlement  which  directed  that,  I^^n^for 
until  such  time  as  the  trustees  might  find  it  convenient  or  proper  JJS^el*!^- 
to  make  the  purchase  therein  expressed,  the  interest  of  a  certain  ^"*«- 
fund  should  accumulat€,(d)  Lord  Colonsay  expressed  his  concur- 
rence in  the  view  that  the  restriction  of  accumulation  to  the  period 
of  one  year  was  not  an  absolute  rule  of  law,  but  rather  of  practice, 
grounded  upon  the  presumed  intention  of  the  testator  that  his  heir 
should  enjoy  the  benefit  of  the  fund.  The  tnistees  had  always  a 
certain  discretion  as  to  the  time  of  making  the  purchase  ;  and  while 
it  would  require  a  strong  case  to  induce  the  interference  of  the 
Court  to  compel  the  literal  fulfilment  of  the  truster's  directions, 
they  might  give  relief  in  another  way ;  on  the  principle  that,  al- 
though the  trustees  were  giving  way  to  fastidiousness  in  the  selec- 
tion of  an  estate,  the  heir  was  not  to  suffer  loss  from  that  mode  of 
administration.  Observing  that  accumulation  for  some  period  was 
clearly  contemplated,  his  lordship  proceeded  to  inquire  whether  a 
year  was  a  reasonable  period  : — He  could  easily  conceive  a  case  in 
w^hich  it  would  not  be  a  reasonable  period  ;  but  in  ordinary  circum- 
stances it  was  so.  There  were  two  half-years'  interest  to  be  added 
to  the  principal  sum,  which  was  a  sufficient  accumulation  to  satisfy 

(a)  2  W.  &  S.  616.  (d)  Dicksan't  Tutort  v.  SeoU,  2  Nov.  1868, 

(6)  SitweU  V.  Bemardj  supra ;  Angertiein     16  D.  1 ;  and  see  Lord  Ivory's  remarks  in 

v.  Marim,  Turn.  &  Russ.  232.  Moncreiff  y.  Menziet,  26  Nov.  1867,  20  D. 

(c)  2  W.  &  S.  624.  101 :  '*The  tnistees  could  not  have  insisted 

on  holding  office  indefinitely,"  etc. 
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OHAPTKB  LXT.  thc  woFcls  of  tho  deed,  where  there  was  no  evidence  of  any  great 

desire  to  accumulate,  (e) 
Spodaitj  where        2091.  (3)  If,  in  a  Settlement  expressly  directing  accumulation, 
mtUAtion  8]^.  the  distribution  is  postponed  to  a  certain  period,  the  Court  will  not 
fhe*8rtU?^n^t    iiiterfere  with  the  accumulation  enjoined  by  the  settlor,  however 
capricious  or  unreasonable  the  direction  may  be.     In  the  Siraih- 
more  case(/)  the  avowed  object  of  the  truster  was  to  exclude  his 
brother  and  two  other  persons  from  the  succession ;  and  for  that 
purpose  he  conveyed  all  his  unentailed  estates,  with  all  his  personal 
property,  to  trustees,  who  were  directed  to  apply y  lay  out,  and  invest 
the  rents  and  profits  of  the  estates  and  other  property  in  the  pur- 
chase of  government  or  heritable  securities,  until  an  opportunity 
offered  of  applying  the  same  to  the  purchase  of  lands  contiguous  to 
his  other  estates,  to  be  entailed  by  the  trustees ;  and  he  declared 
that  the  trust  should  subsist  for  thirty  years  after  his  death,  and  un- 
til the  death  of  the  longest  liver  of  the  three  parties  who  were  ex- 
cluded from  the  succession.     The  trust  was  sustained  as  regards 
the  appropriation  of  the  rents  of  heritable  estate,  which  at  the  date 
of  the  grant  (1815)  were  excepted  from  the  operation  of  39  &  40 
Geo.  III.,  cap.  98. 
Effect  of  2092.  In  Keith  v.  Lord  Keith's  lVs,{g)  one  of  the  purposes  of 

as  extended  by  the  Settlement  which  was  in  question  was,  to  enable  the  trustees  to 
c.^36.^^  ^*^'"  l^olJ  estates  specifically  conveyed,  as  well  as  those  which  they  were 
directed  to  purchase,  until  the  death  of  the  truster's  daughter,  or 
the  birth  of  an  heir.  Meanwhile,  the  trustees  were  directed  to  levy 
and  accvmulate,  and  lay  out  the  same  in  the  purchase  of  lands,  to 
be  entailed.  The  question  was  as  to  the  application  of  rents  levied 
after  the  passing  of  the  Entail  Amendment  Act ;  the  trust  having 
by  that  time  exceeded  the  limits  prescribed  by  the  39  &  40  Greo.  III., 
cap.  98,  the  provisions  of  which  were  by  the  Entail  Amendment 
Act  (A)  made  applicable  to  the  proceeds  of  heritable  property  in 
Scotland.  The  Court  ruled  that  the  provisions  of  the  Act  were  not 
retrospective,  (i) 
Peru)d  of  accu-         2093.  Where  the  execution  of  a  purpose  of  entailing  is,  by  the 

mulation  may  -.  -  i-ii  i«r« 

be  made  de-  torms  01  the  Settlement,  postponed  until  the  completion  of  certain 
extinc°k)n°of  ^^  primary  purposes,  such  as  the  payment  of  debts,  legacies,  or  annui- 
debt,  etc.  ^-j^g^  ^j^^  ^j^^  intermediate  rents  are  directed  to  be  added  to  the 

general  fund,  the  purpose  of  accumulation  is  held  to  terminate  on 
the  completion  of  the  primary  purposes ;  and  the  heir  entitled  to 

(c)  16  D.  5.  (g)  Keith  v.  Keith't  Trt.,  17  July  18:«7. 

(/)  Earl  of  Strathnwre  v.   StrcUkjnore  s  19  D.  1040;  see  1044. 

Trt.,  23   March   1831,  6  W.   &  S.    170:  (A)  11  &  12  Vict.,  c.  36,  |  41. 

Keith  V.  Keith't  Trt.,  infra.  (i)  19  D.  1057  et  seq. 
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succeed  has  then  a  vested  liferent  interest  in  the  annual  proceeds,  chaptkb  lxv. 
BO  that,  if  he  die  before  a  purchase  has  actually  been  made,  his  in- 
terest in  the  profits  accruing  subsequent  to  the  period  of  distribu- 
tion will  transmit  to  his  representatives,  (i)  And  any  interest  or 
annual  revenue  directed  by  the  Court  to  be  paid  over  to  the  heir, 
on  the  ground  that  the  period  of  investment  had  arrived,  vests  in 
the  heir  as  personalty,  and  is  chargeable  as  such  with  legacy- 
duty.  (0 

2094.  If  the  entail  is  to  be  executed  in  favour  of  the  heir  who  Vested  rights  of 

shall  have  attained  majority  at  the  appointed  period,  it  is  held  as  before  the  exe- 
executed  as  soon  as  a  purchase  has  been  made ;  and  it  is  immate-  veyance  in  Ws 
rial  that  the  heir  entitled  to  succeed  at  the  actual  date  of  the  pur-  ^•^®"'- 
chase  is  a  minor,  if  there  was  an  heir  who  had  attained  majority  at 
the  earliest  period  when  the  purchase  might  have  been  made.(m) 
Beneficiaries  surviving  the  period  of  vesting  have  the  same  rights 
as  heirs  of  entail  in  the  matter  of  burdening  the  fund  with  provi- 
sions to  widows  and  children,  etc.(n)  And  it  has  been  decided 
that  where,  during  the  lifetime  of  an  heir,  the  period  had  arrived 
at  which  a  purchase  might  have  been  made,  but  was  not — the  trus- 
tees having  in  such  cases  a  discretionary  power  to  accumulate  for 
one  year — the  heir,  dying  during  the  year  of  accumulation,  was  en- 
titled to  grant  a  bond  of  annuity  to  his  widow,  under  the  Aberdeen 
and  Entail  Amendment  Acts ;  for  the  application  of  the  rents  to 
the  purpose  of  accumulation  is  not  regarded  as  a  burden  extinguish- 
ing the  free  rental,  seeing  that  the  accumulations  go  to  enhance 
the  capital,  (o) 

2096.  Where  trustees  invested  with  a  discretionary  power  of  Where  purchase 
accumulation  had,  after  keeping  up  the  trust  for  a  lengthened  ^pitai,  how  the 
period,  ultimately  made  an  investment  which  more  than  exhausted  l^to  be^Ip-"** 
the  original  fund,  they  were  found  not  to  be  entitled  to  retain  the  P^^^^* 
surplus  accumulation  as  a  nucleus  for  a  second  purchase ;  and  the 
balance,  amounting  to  £2000,  was  directed  to  be  paid  over  to  the 
executors  of  the  heir  who  would  have  succeeded  had  the  purchase 
been  made  when  the  settlement  came  into  operation,  (j?) 

2096.  If  by  the  terms  of  the  settlement  debts  and  expenses  are  Debts  charged 

upon  capital, 
not  to  be  paid 

{*)  Stewart  ▼.  Traill,  16  June  1837,  15  (m)  Stewart  v.  Traill,  supra;  Stainton  v.  '^'^^  ^^ 'avenue. 

Sh.  1163;  Dickson  v.  Dickson,  8  June  1865,  Stainton's  Trs.,  26  Jan.  1860,  12  D.  671. 

17  D.  814;  Ogilviey.  Boswell,  27  Jan.  1862,  (n)  Stainton  v.  Stainton' s  Trs.,  Dickson 

14  D.  863;  16  July  1866,  19  ^D.  (Ap.  Ca.)  v.  Dickson,  supra. 

7;  28  Jur.  646.  (o)  Dickson  v.  Dickson,  supra.    See  11 

(/)  Adv.-Gen.  v.  Stair's  TV.,  16  July  1860,  &  12  Vict.,  c.  36,  §  29. 

Exch.  Rep.  (p)  Moncrieff  v.  Memties,  26  Nov.  1857, 

20  D.  94. 
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OHAFTM  HY.  mado  a  burden  on  the  fund  for  inveetinent,  the  trustees  cannot 
charge  them  upon  the  intermediate  profits;  but  as  such  charges 
form  a  proper  burden  on  the  fund  as  at  the  testator's  death,  they 
may  be  deducted  from  the  capital  before  estimating  the  amount  of 
the  profits  available  for  investment,  (g) 

{q)  CampbeU  y.  CampbeU,,90  June  1888,  16  Sh.  1251,  see  1267. 
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2097.  In  this  chapter  we  have  to  consider  a  very  important  class  charitable  and 
of  testamentary  provisions,  which,  though  the  creation  of  indivi-  repiiAted^niy 
duals,  are  properly  distinguished  from  ordinary  private  trusts,  re-  ^y^*^'  common 
gard  being  had  to  their  objects  and  contemplated  endurance.    The 
rules  affecting  these  trusts  are  almost  entirely  dependent  on  the 
common  law,  the  Legislature  having  abstained  from  that  interfer- 
ence with  Scottish  charities  which  is  so  marked  in  connection  with 
those  of  England.     Indeed,  it  would  appear  that,  with  the  two  ex- 
ceptions, if  such  they  are,  to  be  immediately  mentioned,  the  only 
Statute  dealing  with  them  at  all  is  the  Act  1663,  cap.  6,  '^  against  statnte  1663, 
the  inverting  of  pious  donationes,"  which,  on  the  narrative  of  the  ^*  * 
frequent  inversion  or  misappropriation  of  grants  to  colleges,  schools, 
hospitals,  and  other  pious  uses,  provides  that  those  intrusted  with 
these  grants  shall  be  accountable  to  the  beneficiaries,  and  that 
actions  shall  be  competent  at  the  instance  of  the  beneficiaries,  or 
the  bishops  and  ordinaries  within  whose  diocese  the  mortifica- 
tions (a)  lie,  to  compel  them  to  administer  the  trusts  according  to 
the  terms  of  the  grants,  and  over  and  above,  to  account  for  the  ordi- 
nary profits  of  every  year's  intromission  "  at  the  rate  allowed  by  . 
the  laws  of  the  realm."    The  Trustee  Act  of  1861,  as  explained  by 


(a)  Mortification  was  of  old  the  kind  of 
tenure  by  which  lands  were  held  when 
they  were  granted  to  religions  houses  or 
for  other  pious  uses.  These  g^nts  were 
made  ad  manum  mortuam^ — i.e,t  as  Prof. 
Menzies  explains,  "to  a  hand  that  could 
neither  fight  for  the  superior,  nor  transfer 
the  grant.'*    At  the  Reformation  the  ten- 


ure was  abolished,  and  all  lands  mortified 
for  superstitious  purposes  were  annexed  to 
the  Crown.  Those  granted  for  charitable 
and  other  benevolent  purposes,  however, 
were  not  annexed,  and  lands  may  still  be 
mortified  for  any  lawful  purpose,  to  be 
hoi  den  feu  or  blench. 


trust. 
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cHAPTEB  L»vi.  26  &  27  Vlct,  cEp.  115,  applies  to  trustees  of  charitable  institu- 
tions ;  it  being  expressly  provided  by  §  2,  that  the  expression  "  gra- 
tuitous trustees  in  the  first-mentioned  Act  shall  extend  to  gratui- 
tous trustees  who  are  appointed  or  who  hold  ex  officio!*  In  a  recent 
case  (6)  it  was  made  matter  of  question  whether,  under  the  19  & 

BankruDtcy  20  Vict.,  Cap.  79,  §§  164-166,  private  trusts  could  be  brought  under 
the  superintendence  of  the  Accountant  in  Bankruptcy,  so  as  to  ob- 
tain, at  the  public  expense,  a  periodical  audit  of  the  trust-accounts 
and  exoneration  of  the  trustees.  The  Court  did  not  decide  the 
point,  but  the  opinions  expressed  were  adverse  to  the  competency 
of  such  a  procedure. 

SECTION  I. 
DUTIES  OF  TRUSTEES  OF  CHARITIES. 

Duty  of  the  2098.  The  primary  duty  of  the  trustee  is,  of  course,  to  carry  out 

trustee  to  carry  ...  .  . 

out  the  chaiit-  the  charitable  intention  according  to  the  spirit  and  fair  meaning  of 
pun^ose^of  the  the  bcquest.  A  good  illustration  of  this  is  supplied  by  the  case  of 
the  Magistrates  of  Edinburgh  v.  The  Professors  of  the  University ^{c) 
relative  to  the  trusts  created  by  General  Beid  in  favour  of  the  Uni- 
versity. The  General  conveyed  his  personal  property,  amounting  to 
about  £60,000,  to  trustees,  "  in  the  first  place,  for  establishing  and 
endowing  a  Professorship  of  Music  in  the  College  and  University  of 
Edinburgh,  where  I  had  my  education,  and  passed  the  pleasantest 
part  of  my  youth ;  and  in  the  next  place,  for  the  purpose  also,  after 
completing  such  endowment  as  hereinafter  is  mentioned,  in  making 
additions  to  the  library  of  the  said  University,  or  otherwise  in  pro- 
moting the  general  interest  and  advantage  of  the  University,  in 
such  way  and  manner  as  the  Principal  and  Professors  thereof  for 
the  time  being  shall,  in  their  discretion,  think  most  fit  and  proper." 
The  only  express  provision  in  the  trust-deed,  as  to  the  endowment 
of  the  chair,  was  a  declaration  that  the  salary  of  the  Professor  should 
not  be  fixed  at  less  than  £300.  The  Senatus,  who  were  the  trustees, 
fixed  the  salary  at  the  minimum,  and  admitted  their  obligation  to 
set  apart  and  invest  a  fund  sufficient  to  meet  it ;  but  they  con- 
tended that  they  were  entitled  to  dispose  of  the  remainder  of  the 
fund  bequeathed,  as  falling  under  their  discretionary  power  of  ad- 
ministration, for  behoof  of  the  University.  The  Court  refused  to 
sanction  this  contention.     Lord  FuUerton  said,  "  The  whole  settle- 

(6)  Pet.  Tweedie,  22  Jan.  1858,  20  D.  v.  Mag9.  of  Edinburgh,  16  Feb.  1864,  2 

488.  Macph.  H.  L.  7,  4  Macq.  603,  reveraing 

(c)  Maff8.  of  Edinhurgh  v.  Principal  and  22  D.  1222;  also  5  Macph.  115;  Presby- 

Profetwri  of  University  of  Edinburgh,  20  iery  of  Dundee  v.  Mage,  of  Dundee,  infra, 

June  1861,  18  D.  1187.    See  also  CUphane  20  D.  849,  28  D.,  H.  L.,  14,  1  Macph.  478. 
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ment  must  be  read  together,  and  read,  if  possible,  so  as  to  support  qhaftkb  lxti. 
rather  than  frustrate  the  intention  of  the  testator."*  Acting  on  this 
principle,  their  Lordships  reviewed  the  trust-deed  in  great  detail ; 
and  being  of  opinion  that,  as  the  Lord  President  Boyle  expressed 
it,  "  General  Eeid,  an  enthusiastic  lover  of  music,  and  himself  a 
composer,  had  primarily  in  view  the  establishment  on  a  perman- 
ent foundation  of  a  Professorship  of  Music  in  the  University  of 
Edinburgh,  where  none  before  existed,"  they  held  that  the  Senatus 
woiild  not  discharge  themselves  of  their  trust  by  simply  providing 
a  fund  for  the  payment  of  the  Professor^s  salary,  but  that  they  must, 
in  addition,  set  apart  and  invest  funds  suflScient  to  provide  the  Pro- 
fessor with  the  means  of  efficiently  teaching  the  science  of  music. 
In  consequence  of  this  decision,  a  class-room  was  built  and  appa- 
ratus procured  for  the  Professor  of  Music,  at  the  expense  of  several 
thousand  pounds  in  addition  to  the  sum  set  apart  to  secure  the 
salary.  Mr  Lewin  notices  (d)  a  case  very  similar  to  this,  in  which, 
"  where  trustees  were  directed  to  apply  the  rents  towards  the  neces- 
sary finding  a  master,  and  for  the  pains  of  such  master,"  and  "  the 
trustees  applied  part  of  the  revenue  towards  rebuilding  and  repair- 
ing the  school-room  and  school-house,  it  was  held  to  be  a  good  pur- 
suance of  the  trust,  because  a  school-room  and  house  were  neces- 
sary ;  and  if  these  were  not  provided  by  the  trustees,  they  must 
have  been  provided  by  the  master  himself,  and  so  it  was  in  effect 
applied  for  the  pains  of  the  master."(e) 

2099.  It  has  been  settled  by  a  train  of  decisions,  that  although  Parposes  of 
for  a  long  series  of  years  trustees  have  acted  upon  a  construction  of  not  cootroiieS"^ 
the  trust-deed  which  turns  out  to  be  erroneous,  that  will  not  entitle  ^^  •dvene 

.  usage. 

them  to  continue  to  act  upon  it  after  the  error  is  discovered.  (/)  In 
the  old  case  of  The  College  of  Aberdeen  v.  The  Tovm{g)  it  was  so 
held,  and  the  doctrine  has  scarcely  been  doubted  since.  Where  a 
bequest  was  left  by  a  lady  in  England  to  a  particular  district  of  the 
parish  of  Cardross,  to  be  under  the  management  of  "  the  patrons 
or  overseers  of  the  poor  of  said  place,"  it  was  held  that  it  fell  to  be 
administered  by,  inter  alios,  the  whole  heritors  of  the  parish,  even 
although  for  eighty  years  none  but  the  heritors  in  the  particular 
district  had  acted  under  the  trust.  (A)  In  this  case,  the  Court  held 
that  to  certain  effects  a  parish  is  a  corporation,  consisting  of  the 
minister,  heritors,  and  kirk-session,  all  of  whom  are  entitled  to  vote 

(rf)  Lewin  on  Trusts,  5th  ed.  p.  404.  (g)  Coll  of  Aberdeen  t.  The  Town,  24 

(e)  AU.-€fen.  y.  Mayor  of  Stanford,  2  June  1676,  1  Br.  Sup.  552  and  787. 

Swans.  592.  (A)  JSarl  of  OaUoway  t.  Kirh-Seuwn  of 

(/)  See,  in  addition  to  the  cases  noted  Dairy,  22  Feb.  1810,  F.C. 

mfra,  Caimeroee  v.  Lorkner,  8  Macq.  882, 

per  Lord  Kingsdown.   . 
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oHAPTim  uLruper  capita.  It  was  on  this  footing  that  they  held  the  whole  heritors 
entitled  to  participate  in  the  administration  of  the  hequest.  It  is 
probable  that  such  a  bequest  would  now,  under  the  proirisions  of 
the  Poor  Law  Amendment  Act,(i)  fall  under  the  management  of 
the  Parochial  Board  of  the  parish. 
Quan,  Mio  2100.  In  the  case  of  Leslie  v.  Black{k)  the  Court  appear  to 

n?^  b  wution  have  ignored  the  principle  with  which  we  are  at  present  dealing. 
•dmiidsumtioii.  ^^^^^^  *  ^^^  ^^  mortificatiou,  certain  persons  were  the  patrons 
along  with  "  the  minister  and  remanent  members  of  the  kirk-ses- 
sion of  Largo."  For  a  very  long  period  the  kirk-session  voted 
collectively  by  a  delegate.  Having  claimed  a  right  to  vote  per 
capita^  the  Court  refused  to  allow  them  to  do  so,  as  the  report 
states,  "  being  chiefly  influenced  by  the  long  consuetude."  This 
decision,  although  it  only  went  to  affect  the  machinery  of  the 
trust,  without  touching  the  beneficial  interest,  seems  erroneous  in 
principle ;  and  the  precedent  has  not  been  followed. 
Caaa  of  the  2101.  For  example,  in  1681,  a  person  of  the  name  of  Banisay 

^riJII^  ^'*  mortified  certain  lands  for  the  education  and  entertainment  of  three 
youths  for  a  certain  number  of  years  in  the  United  College  of  St 
Andrews ;  and  he  provided,  that  "  what  shall  be  over  and  above  the 
entertainment  of  the  foresaid  youths  and  payment  of  their  regents, 
it  shall  be  bestowed  entirely  upon  the  said  youths  in  three  propor- 
tions, for  buying  of  books  and  other  necessaries."  In  1784,  the 
value  of  the  mortified  lands  having  considerably  increased,  the 
patron  of  the  bursaries.  Sir  Alexander  Bamsay,  entered  into  an 
agreement  with  the  Principal  and  Professors  of  the  United  College, 
to  the  effect  that  the  number  of  the  bursaries  should  be  increased 
so  as  to  give  one  for  every  £20  of  income  from  the  mortification. 
This  agreement  was  acted  on  down  to  1840,  when  there  were 
thirteen  bursars  on  the  fund,  each  drawing  £20  a  year.  In  1840, 
Sir  Alexander  Ramsay,  the  then  patron,  brought  a  reduction  of  the 
agreement,  (Z)  on  the  ground  that  it  was  in  violation  of  the  will  of 
the  founder.  The  College  pleaded  prescription  and  personal  bar, 
and  also  that  the  agreement  was  no  more  than  a  wise  and  bene- 
ficial adaptation  of  the  original  regulations  to  the  improved  state 
of  the  mortified  fund ;  but  the  Court  refused  to  listen  to  these  pleas, 
and,  setting  the  agreement  aside,  found  that  the  whole  revenues 
must  be  expended  on  three  bursars.  The  Lord  Ordinary  (Cock- 
bum)  observed  in  his  note,  that  he  could  not  "  bring  himself  to 
think  that  the  doctrine,  either  of  prescription  or  acquiescence,  or 
even  of  positive  and  personal  ratification,  can  apply  to  such  a  case. 

(t)  8  &  9  Vict.,  c.  88.  (/)  Sir  A.  RaiMay  v.  Th«  UniUd  CoOegt 

{k)  Ledu  and  Black,  9  June  1814.  F.C.      of  St  Andrews,  7  June  1842,  4  D.  1866. 
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These  doctrines  may  affect  parties  managing  their  oum  interests,  qhaftkb  lxvi. 
but  they  do  not  apply  to  trustees — ^the  responsible  managers  of  a 
private  charity  instituted  for  public  purposes,  who  can  claim  no 
right  to  violate  their  duty  in  time  to  come  by  having  violated  it  in 
time  past/'  Lord  FuUerton  said,  ''It  is  impossible  to  hold  that 
any  lapse  of  time  can  sanction  and  secure  the  continuance  of  a 
violation  of  duty  by  the  administrators  of  a  trust/Xm) 

(m)  The  difficulties  which  are  insepar-     of  Johnston's  trust  had  been  cut  off  by  the 


able  from  the  consideration  of  this  class  of 
cases  have  been  increased  by  the  distinc- 
tion taken,  in  the  recent  case  of  Baird  v. 
The  MagittraUi  and  Council  of  Dundee^  6 
Feb.  1862,  24  D.  447,  1  Hacph.  H.  L.  6, 
between  questions  of  title  and  questions 
of  trust.    To  explain  this  decision,  it  is 
necessary  to  observe,  that  in  a  suit  pre- 
viously Instituted  to  enforce  the  adminis- 
tration of  certain  property  and  funds,  en- 
titled the  Hospital  Fund  of  Dundee,  the 
House  of  Lords,  affirming  the  judgment 
of  the  Second  Division  of  the  Court  of 
Session,  found  that  the  revenues  of  this 
fond  were  applicable  to  certain  purposes, 
inclusive  of  the  support  of  the  ministry  in 
Dundee,  but  with  a  declaration  that  the 
subjects  caUed  "Monorgan*s  Croft"  had 
been  purchased  a.d.  1646,  with  money 
left  by  Bobert  Johnston  as  a  legacy  to  the 
Provost  and  Bailies  of  Dundee,  "  for  the 
yearly  maintenance  of  the  aged  and  im- 
potent people  of  the  town  of  Dundee ;"  24 
July  1861,  28  D.  H.  L.  14,  4  Macq.  228, 
affirming  in  part  20  D.  849.    An  action 
having  been  raised  to  determine  whether 
the  revenues  of  this  croft  were  not  stiU 
subject  to  the  trusts  of  Johnston*8  will,  the 
Lords  of  the  First  Division  {duaentierUs 
Lord  Deas)  held  in  point  of  fact,  that  the 
legacy  had  never  been  intromitted  with  by 
the  Provost  and  BaUiet,  the  trustees  of  the 
legacy,  but  by  the  Provost^  Magittratet^  and 
Town  Council^  who  (but  whether  in  their 
corporate  capacity,  or  as  trustees  of  the 
hospital  fund,  is  not  quite  clear)  took  pos- 
seosion  of  the  money,  and  invested  part  of 
it  in  the  purchase  of  Monorgan's  Croft, 
taking  the  title  in  the  name  of  the  Hos- 
pital Master  of  Dundee,  "  for  the  special 
use,  behoof,  utilitie,  and  profit  of  the  poor 
of  the  said  hospital."    Their  Lordships 
decided,  that  in  consequence  of  the  ap- 
propriation of  this  fund  to  the  purposes  of 
the  hospital  for  two  centuries  without 
challenge,  the  right  to  sue  for  fulfilment 


negative  prescription ;  and  they  were  also 
of  opinion  that  the  title  of  the  Hospital 
Master  had  been  validated  by  the  positive 
prescription;  so  that  the  beneficiaries  could 
have  no  relief  either  by  personal  action,  or 
against  the  estate.  This  decision  could  only 
be  supported  on  the  ground  that  the  title 
of  the  present  administrators  of  the  charity 
was  in  iUvneeption  clear  from  the  trusts  of 
Bobert  Johnston's  will.  For,  suppose  the 
legacy  had  been  left  to  the  Provost,  Magis- 
trates, and  Council,  as  trustees  for  the 
purposes  of  that  will,  it  is  clear  that  in 
such  a  case  the  parties  interested  in  the 
hotpital  trust,  having  no  written  title,  legal 
or  beneficial,  to  the  subject,  could  not  object 
to  the  contemplated  reconversion  of  its 
revenues  to  their  legitimate  uses;  while 
the  legal  proprietors,  the  corporation,  being 
confeBsedly  mere  trustees  of  the  estate, 
would  be  barred  by  want  of  interest  from 
founding  on  any  prescriptive  possession 
adverse  to  the  interests  of  their  constitu- 
ents. The  judgment  on  appeal,  finding 
that  the  trust  might  be  enforced,  has  been 
generally  approved. 

The  Statutes  relative  to  prescription  ap- 
ply to  questions  as  to  the  poueuion  of  the 
legal  eetate.  In  that  view,  the  Provost  and 
Bailies  would  be  excluded  from  any  right 
to  dispossess  the  Provost,  Magistrates,  and 
Town  Council,  whose  title  as  legal  pro- 
prietors and  administrators  of  the  charity 
was  certainly  fortified  by  prescriptive  pos- 
session. But  supposing  the  transaction  (the 
conveyance  of  Monorgan's  Croft  to  the 
hospital  trustees),  to  have  been  truly  a  de- 
volution of  the  trust  to  the  latter  body, 
it  is  clear  that  the  parties  assuming  to 
themselves  the  office  of  trustees  would  be 
bound  by  the  conditions  of  the  trust  in  the 
same  degree  as  trustees  named  by  the  tes- 
tator, or  by  the  Court.  On  the  question  of 
prescription  of  trust,  see  also  Univ.  ofAber* 
deen  v.  Irvine,  4  Macph.  892,  as  reversed 
in  H.  L.,  26  March  1868. 

2b2 
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English  doctrine 
as  to  enforce- 
ment of  charit- 
able purposes. 


2102,  There  ib  a  class  of  cases  ivhich  falls  naturally  to  be  con- 
sidered under  this  head  ;  those,  namely,  in  which  it  has  been  set- 
tled that  where  a  number  of  persons  form  an  association,  and  sub- 
scribe funds  for  carrying  out  a  particular  purpose,  any  one  of  the 
subscribers  has  a  sufficient  jW  qwesitum  to  entitle  him  to  prevent  a 
dissolution  of  the  association,  and  to  compel  the  trustees  to  proceed 
in  the  execution  of  the  original  purpose  so  long  as  that  is  practi- 
cable. On  the  other  hand,  where  the  scheme  is  eventually  frustrated 
by  the  failure  of  the  project,  either  totally  or  in  any  particular  which 
can  be  considered  as  essential,  the  minority,  or  even  an  individual 
member,  may  insist  on  the  dissolution  of  the  association,  and  the 
division  of  its  funds.  Both  these  points  were  very  clearly  estab- 
lished in  the  well-known  case  as  to  the  Glasgow  Chapels  ;(n)  and 
they  are  brought  out  with  more  or  less  clearness  in  various  subse- 
quent cases.(o)  In  the  case  of  Bain,  Lord  Cottenham,  Ch.,(p)  ex- 
pressed a  doubt  whether,  if  the  Court  should  be  of  opinion  that  the 
purposes  of  an  association  had  failed,  and  that  it  must  be  dissolved, 
there  were  any  means  short  of  an  Act  of  Parliament  by  which  the 
funds  could  be  distributed  among  the  subscribers.  Lord  Camp- 
bell {q)  suggested  the  raising  of  a  multiplepoinding,  but  hesitated 
to  say  that  even  that  useful  form  of  action  would  be  adequate  for 
the  purpose. 

2103.  The  law  of  England  in  regard  to  the  duties  of  charitable 
trustees  is  the  same  as  that  which  we  have  just  noticed.  "  It  is  of 
course  imposed  upon  the  trustees,"  writes  Mr  Lewin,(r)  "  whether 
individuals  or  a  corporation,  not  to  convert  the  charity  fund  to  other 
uses  than  according  to  the  intent  of  the  founder  or  donor,  so  long 
as  those  uses  are  capable  of  execution." 


SECTION  II. 


POWERS  OF  THE  TRUSTEES. 


Discretionary  2101.  We  shall  now  Consider  shortly  ihe powers  of  the  trustees  of 

B^oB  to  effec-  Charitable  Trusts,  in  so  far  as  these  are  exceptional  or  peculiar.  It 
^te  chariuue  '^^  ^^  objection  to  a  trust-deed  that  the  powers  conferred  by  it  upon 
bequest  ^^^  trustces  are  of  the  most  unlimited  character.     We  have  else- 


(fi)  Bain  T.  Black,  decided  17  Nov.  1846, 
reported  12  July  1849, 1 1 D.  1286 ;  affirmed 
22  Feb.  1849,  6  Bell,  817. 

(o)  Preibytery  of  Fordyce  v.  Shanka,  14 
July  1849, 11  D.  1861 ;  CormeU  and  Othert 
V.  Ferguson,  6  March  1861, 28  D.  688.  See 
alflo  JtCoikiU  T.   Cameron,  6  Feb.  1840, 


2  D.  537;  and  Steedman  v.  Malcolm  and 
Others,  24  June  1842,  4  D.  1441. 

(p)  Bain  y.  Black,  22  Feb.  1849.  6 
Bell,  817 ;  see  829. 

{q)  6  Bell,  886. 

(r)  Lewin  on  Tmsta,  6th  ed.  p.  898; 
and  see  cases  cited  by  him,  pp.  898  et  aeq. 
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where  pointed  out  that  the  object  of  the  trust  must  be  rational  and  chaptkb  lxvi. 
\vorkable,(«)  and  must  be  declared,  if  not  in  express  terms,  at  least 
in  such  a  manner  that  the  purpose  maybe  deduced  inferentially ;(^) 
for  the  enforcement  of  a  trust  which  is  wholly  uncertain  as  to  the 
object  is  of  course  impossible.  A  trust  for  objects  of  a  general  and 
comprehensive  character,  such  as  the  promotion  of  a  particular 
science, (w)  or  religious  persuasion, (x)  or  the  relief  of  deserving  ob- 
jects of  charity  in  a  given  locality,  (y)  may  be  effectually  carried  out 
by  giving  large  discretionary  powers  to  the  trustees,  which  are  not 
regarded  as  arbitrary  powers,  but  as  discretionary  trusts,  the  exe- 
cution of  which  may  be  regulated  and  controlled  by  the  Court  of 
Session. 

2106.  These  principles  are  clearly  established  by  the  cases  of  Construction  of 
HtU  y.  Bums,(z)  and  Crkhton  v.  Grierson,(a)  elsewhere  noticed.  J^i^^^iJg^^^j^^ 
In  the  last  of  these  cases,  the  Lord  Chancellor(6)  said,  "  A  party  ^™™  » <^«*- 
may,  in  the  disposition  of  his  property,  select  particular  classes  of 
individuals  and  objects,  and  then  give  to  some  particular  individual 
a  power,  after  his  death,  of  appropriating  the  property,  or  applying 
any  part  of  his  property,  to  any  particular  individuals  among  that 
class  whom  that  person  may  select  and  describe  in  his  will."  Again, 
the  late  Dr  Bell  left  certain  sums  to  the  Magistrates  and  Council  "Moral  and 
of  St  Andrews,  "  the  interest  and  produce  thereof  to  be  by  them  'rovemenr" 
applied  towards  the  moral  and  religious  improvement  of  that  city,  j>f  spidfied 
and  such  other  useful  permanent  works  connected  therewith  as  the 
said  last-mentioned  Provost,  Magistrates,  and  Town  Council  shall 
from  time  to  time,  under  the  superintendence  and  with  the  appro- 
bation of  the  Lord-Lieutenant  for  the  time  being  of  the  County  of 
Fife,  and  the  said  trustees,  or  the  survivors  of  them  (certified  by 
writing  under  their  hands),  direct."   The  Court  held  that  the  moral 
and  religious  improvement  of  the  city  constituted  the  primary  pur- 
pose of  the  bequest,  and  that  the  Magistrates  and  Council  were  en- 
titled, "  at  their  own  hands,"  to  vote  sums  for  such  moral  and  re- 
ligious purposes.     They  were  further  of  opinion  that  the  "  other 
useful  permanent  works "  need  not  be  connected  with  the  moral 
and  religious  improvement  of  the  city,  but  that  appropriations  for 
them  must  be  made  with  the  separate  consents  of  the  Lord-Lieu- 

(s)  Chapter  16,  section  2 ;  and  chapter  (y)    See  the  cases  on  charities  noted 

18.     The  latest  case  of  an  inextricable  infra. 

trust  is  Mason  y.  Skinner,  6  March  1844,  {2)  Hill  y.  Bum$,  8  Sh.  889,  N.  E.  275 ; 

16  Jnr.  422.  14  April  1826.  2  W.  &  S.  80 ;  tupra,  chap- 

(r)  Chapter  24  (Charitable  Bequests).  ter  24.    See  Milne' 9  Tre.  y.  Cowie,  1  Feb. 

(11)   Mage,  of  JSdinr,  y.    UnivereUy  of  1863,  16  D.  821. 

Edinr.,  20  June  1861,  18  D.  1187.  (a)  Criehion  y.  Oriereon,  4  Sh.  663,  N.  E.- 

(x)  Boyle  on  Charities,  41-44.  661 ;  26  July  1828,  8  W.  &  S.  829. 

(6)  LoTd  Lyndhurst,  3  W.  &  S.  338. 
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r:-.5  jF  rHJ^TTABLK  A2n> 


t    > 


'(.auic  Aiii  A  3Li.  nrj  ji  u.e  :r::?Ck?e&  %:ert:ded  bj  writiiigs  under 

SOL  r^itr  j&w   I  ?r::,rjj:*i  vnuLi  jcem  tt>  be  as  libeiml  as  oui 

jwn  .a  ■^^^-*^* -  :nfrC5w  n^  nT:hsr,intnn^j  ibe  unlimited  discretion 

^:i.  >.  "u-.v  oLiT  ,•  .n^tr  jn  rne  :ris?«rrfik  Hiosw  Mr  Boyle  s9jSy{d) 
*'  I:  s^  i.  V  ^  ciiftnc^'L  wiui  rti*  :»*ni--  :u  tiiM  claas  of  gifts,  and  in- 
i^^*i  ~\  %JL  :u^rs  .&  *  .-lukiTUil  It?  3acize.  dias  tbeie  is  no  need  of 
4^y  .^at'Iv  :..ir  xRs.Ufr  T  . .  vv:2»  \:in^  sp^:cuaed,  the  otmost  latitode 
1.:.;  c  -t^r:*.^':-  vi::^^  aZ  w^i  Ji  tins  r«pecc  To  a  certain  extent, 
::»vK«^.   '.  T^^.Tirs  .-^^ivcnal  'iuuL  iisvi^tszisitm  <d  this  kind  shoold  be 


\N^«  V  «^«       SMT.  A  :  ^    t^u  ^  *v^  2Ar^  luki  occwioa  to  ranark,  tmsteee 


^""  '  ^    .•^.!.t> ,  ;:•    %.rt.-i5<   lie  .-^j::*---**-!  .riaicIitHi  iireecionsof  thetmster, 


^••M»* 


t»  .tt  iU'  '^x  -^  la^tiT-T  -iJ  :^uir  jiSl-^  liej  aaTe  the  power  to  make 
>i;\  t  i.'-.  n.  »  .•>  ,»a  '.1:^  3i«  •:<?  :i  amiTrsc^rin^  the  trust  as  will  not 
^v.\.%v  I  t  %*••  ■  -'i^:!":^  7*Ar^^nl;i£.  P:i::&«  where  a  mortification 
\k:w>  t. ..  c.  •  f  i*.'.  -i.ij:  .--ti  >  ^^  AC  w»:ck  bj  emidojing  them  in  a 
%.\ ...  «  tuv.»  ...XV  .•  .'*  "  -v^uj  b  •..':t--i  :%:  b«  no  inTersion  or  misap- 
..•*.-.•.,  '  a  ,  *  *v  •*.:  :a^  X-  ,-21^^,  j  lieai  :a  a  limem  manufactory. (e) 
V  K^^  ;v:k,  -^-K-  V  *  c  *  ':*.»,•  Fkmi^r^"  Srci^rr  of  East  Salton,  which 
t  K%.v  s.\»i  -x  m  i^:5^  .'t  xrji  i:^.''  ^«e  interest  only  to  **  be  em- 
♦.V  v-.x*  t  *'»-.u  1  :is  .«.r  lutf  ^ao-iuri.rei:>^=Lt  of  agriculture,  or  any 
x.tv.t.  .w  >s  v*>v  ,-,i:-:v.x-i  ^:.-i  iz.*  Aiier  the  testator^s  death 
,-w*  S»^  va  V  i:*  :7  A  iLJ  ».c.:7  ji  4-:iec  lije  Haddington  Society,  the 
x.t  %\i  v".;.':  :«:-:^c  .a^'c-i  "  Ti^  iaifC  L:c2iian  Agricultural  Society;' 
J.  'i  vcl:  :c  £^*  nv>:C^:.r«  v-\ir  ^  ;:  was  acreed  that  two  should  be 
>s  \l  A<  SjL:.  c^  rr-z^.*^  ijic  visf  ^f^  ci  the  minority,  who  refosed 
to  r,r.;t^s  v'-ii^r^L-iU  il'i^  K*:^^:^: ;  :c^  ?i-e  Court  gaTe  it  to  the  East 
iysV-.j^:;  AirktilriT^fcl  S:<:t:T,  ^l:.i:  i}>ey  held  to  be  merely  an 
t\ur.;;oci  ci  lii*  S^lvc  Sv.v^t4T:  cvr^nii;^  to  that  opinion  the  more 
iNi^^v^  th4i  th-e  u<i<T  SociriT  Lai  Hv^  confined  its  exertions  to  a 

w^^.  ^.A.^  4         S108^  Tho  existence  of  the  pom^r  which  we  are  now  considering, 

^'  ^"^  and  tho  limits  which  the  Court  j^xit  upon  it,  are  well  brought  out  by 

a  comparison  of  the  cases  of  Forhe$  t«  I%e  Magistrates  of  Glas- 


{t)  fW«  CcmeS  ^  Si  Amirmm  T«  ik'     Xot.  leSS,  M.  9107.     But  see  Bamar  t. 
Mr«  fV««M  17  J«ly  1^4^  17  Soot     OruUm  Kmrnhir  Soe^  10  Maich  1S46, 


Jmsi,  «^  s  a  see. 

(4)  BovW  M  ChwitMB,  34.  mad  omm  (/)  Pfu^  ▼.  The  if.  of  Tweeddak,  16 

therodted.  Dee.   182S,  S  Sh.  588,  N.  E.  606;  aee 

(#>  Towm  ^f  Bdmimrsk   x,    JUmy,   22  0«ytr  t.  Mmkail,  18  D.  622. 
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goio,(g)  and  Davidson  v.  Macgregor^QC)  in  which  acts  in  pursuance  qhaftkb  lxvi. 
of  the  powers  were  sustained,  with  the  cases  of  Ramsay  v.  The 
College  of  St  Andrew8,(i)  and  Bamsay  v.  Brewater^ih)  in  which  the 
proceedings  were  held  to  he  in  excess  of  the  powers.  Where  the 
deed  of  mortification  was  silent  as  to  the  period  for  which  a  hursary 
was  to  be  held,  it  was  decided  that  the  original  statutes  or  universal 
usage  of  the  College  might  be  looked  to  as  settling  it ;  but  if  there 
was  no  statute  and  no  universal  usage  on  the  point,  then  that  it 
fell  to  the  patron  to  determine  it.(Z)  Again,  where  the  number  of 
bursaries  under  a  mortification  was  not  fixed,  it  was  held  to  be  within 
the  power  of  the  trustees  to  diminish  their  number  without  con- 
sulting the  Magistrates  of  the  burgh,  who  had  immemorially  pre- 
sented to  them.(m) 

2109.  The  powers  of  trustees  generally  to  make  investments  have  Powen  of  tnu- 
been  already  fully  considered,(7i)  and  it  is  unnecessary  to  treat  of  aBtobTestment 
them  as  affecting  the  particular  class  of  trustees  with  which  we  are  f,j[^  *™^ 
at  present  dealing.  It  may  be  sufficient  here  to  refer  to  two  cases. 
The  first  was  a  case  (o)  in  which  the  trustees  of  a  mortification, 
having  obtained  an  Act  of  Parliament  authorising  them  to  sell 
lands  and  houses  of  which  they  had  the  dominium  utile,  and  buy 
other  lands,  were  held  not  entitled  to  buy  feu-duties ;  Lord  Mac- 
kenzie( p)  putting  it  a  good  deal  on  this,  that  feu-duties  may  fall 
off,  but  cannot  increase  in  value  like  land.  The  other  was  a  case(9) 
in  which  a  testatrix  had  directed  her  trustees  to  place  a  sum  in  the 
public  funds  sufficient  to  pay  certain  fixed  annuities,  amounting 
together  to  £50  a  year.  Although  it  was  obvious  tliat  if  the 
government  rate  of  interest  were  reduced,  the  purchase  might  not 
always  produce  the  £60,  Lord  Gillies  said,(r)  with  the  approbation 
of  the  Court,  ''  As  the  law  regards  such  an  annuity  at  present  as  a 
perpetual  annuity,  I  think  that  the  purchase  of  it  would  sufficiently 
implement  the  wiU  of  the  testator.  And,  in  any  view,  the  mere 
possible  contingency  of  this  annuity  at  some  future  period  falling 
below  £50,  is  one  which  must  have  affected  many  cases  similar 
to  this,  and  does  not  seem  to  require  to  be  provided  for  by  the 
Court." 

{ff)  Forbes  y.  Mofft,  of  Glasgow,  21  Feb.  fnairCs  MortifteaHon,  17  June  1862, 14  D. 

1887, 16  Sh.  628,  and  18  Jnne  1889,  M<L.  876. 

&  Rob.  680.  (n)  Chapter  68,  sect.  4.    As  to  the  com- 

(h)  Davidson  v.  Maegreffor,  27  Feb.  1860,  pletion  of  titles  to  heritable  estate  in  the 

12  D.  789.  persona  of  trustees  for  chapels  and  schools, 

(t)  Ramsay  v.  United  College  of  St  An-  see  chapter  67,  I  1822. 

drms,  7  June  1242,  4  D.  1866.  (o)  Qws.  of  CautmCs  Hospital,  29  Jan. 

(k)  Ramsay  y.  Brewster  and  Others,  20  1842,  4  D.  666. 

July  1869,  21  D.  1867.  {p)  4  D.  667-8. 

{J)  Play  fair  t.  United  College  of  St  An-  {q)  Ballantine  ▼.  Mags,  of  Ayr,  17  Jan. 

drews,  18  July  1860,  12  D.  1284.  1888,  16  Sh.  826. 

(m)  Mags,  of  Lanark  t.  Trs.  of  JBattiet-  (r)  16  Sh.  380. 
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2110.  The  right  of  the  trustees  under  a  mortification  to  grant 
leases  of  the  mortified  lands  was  fij*8t  settled  in  the  case  of  the  Toum 
of  Edinburgh  v.  Binny.ia)  already  mentioned.  It  has  never  since 
heen  doubted.  In  England  there  would  seem  to  have  been  a  great 
many  cases  in  regard  to  the  particular  manner  in  which  the  trustees 
may  exercise  this  power ;  as,  for  instance,  that  governors  of  charities 
cannot  grant  leases  to  one  of  themselves ;  (J)  that  they  should  be 
cautious  how  they  grant  leases  to  their  own  relations  ;(u)  that  they 
may  take^ne^  {grassutMy  as  we  should  call  them)  or  rents^  as  may 
be  most  beneficial  to  the  charity ;  (x)  that  the  leases  must  be  for  an 
adequate  consideration,  else  they  may  be  cancelled  ;  (jj)  that  if  the 
lease  is  of  an  unreasonable  endurance,  it  may  be  set  aside  on  that 
ground,  (z)  It  is  not  necessary,  however,  to  go  into  these  questions 
here ;  but  reference  may  be  made  to  Mr  Lewin's  work,  where  they 
are  all  fully  discussed,  (a) 

2111.  We  have  next  to  consider  the  power  of  the  trustees  to 
sell  the  trust-subjects.  Whether  particular  trustees  have  or  have 
not  this  power,  will  always  mainly  depend  on  the  language  of  the 
trust-deed  under  which  they  act.  It  will  also  depend  to  some  ex- 
tent on  the  circumstances  of  the  trust  at  the  period  when  the  ques- 
tion arises.  In  one  case  (6)  it  was  decided  that  the  trustees  of  a 
charitable  institution,  who  held  lands  of  the  Crown,  were  entitled 
to  sell  the  superiority  for  the  benefit  of  the  trust.  This  was  per- 
mitted partly,  no  doubt,  because  the  price  offered  was  a  very  laige 
one;  for  in  another  case(c)  it  was  held  that  trustees  could  not 
alienate  such  siiperiority  gratuitously,  or  without  adequate  value. 
But  the  Court  were  probably  also  influenced  by  the  consideration, 
that  a  superiority  was  at  that  time  comparatively  valueless,  whilst 
it  remained  united  to  the  dominium  utile  in  the  person  of  the  trus- 
tees ;  and  that  it  was  only  when  separated  and  offered  for  sale  that 
it  acquired  value  at  all.  At  all  events,  the  Court  have  now  laid  it 
down  as  a  settled  principle,  following  the  decision  of  the  House  of 
Lords  in  Allan  v.  Glasgovfs  Trs.^d)  that  where  the  trust-deed  does 
not  confer  on  charitable  trustees  power  to  sell  the  trust-subjects, 
they  will  not  supply  that  power  unless  its  exercise  would  be  not 


(«}  Town  of  Edifk  v.  Binny,  22  Not. 
1698,  M.  0109. 

(0  AUomey-Oen,  ▼.  Dikie,  18  Ves.  619 ; 
Attomey-Oen.  v.  Fori  of  Clarendon,  17  Ves. 
491. 

(tt)  Ferrahy  y.  Hohwn,  2  PhiU.  261 ;  ex 
parte  Skmner,  2  Mer.  457. 

(z)  AUomey-Otn,  v.  ifsyor  of  Stamford, 
2  Swans.  692. 


(y)  Attomey-Oen.  v.  Moryan,  2  Bus.  806. 
(g)  Attomey-Oen,  y.  Brooke,  18  Ves.  826. 

(a)  Lewin  on  Trusts,  6tb  ed.  p.  408  et  eeq. 

(b)  Moore't  Trt.v.  WiUon  26  June  1814. 
F.C. 

(e)  ChrUtie  y.  Mc^t.  of  StHiny,  6  July 
1774.  M.  6766. 

(d)  Allan  y.  Olaeyow'a  TVjl,  7  March 
1882,  10  Sh.  488,  2  S.  &  M*L.  888. 
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only  beneficial,  but  alsolutely  necessary  for  the  due  administration  ohaptkb  lxvi. 
of  tie  trust,  (e) 

2112.  The  same  principle  was  recognised  in  two  other  cases,(/)  Construction  of 
in  regard  to  the  sale  of  church  sites  and  buildings  ;  but  in  both  of  S»ie.^^^" 
them,  it  is  proper  to  explain,  that  the  trustees  were  held  bound  to 

invest  the  price  they  obtained  in  the  purchase  of  new  sites  and 
erection  of  new  churches,  which  thus  came  to  be  a  sort  of  surrogata 
for  the  old.  In  the  case  of  the  Magistrates  of  Airdrie  v.  Airdrie 
Chapel  Committee,(g)  it  was  decided  that  persons  who  held  the 
double  position  of  being  members  of  a  chapel  committee  and  also 
trustees  of  a  school,  erected  partly  from  public  subscriptions  and 
partly  from  the  funds  of  the  chapel  committee,  had  no  right  to  sell, 
for  payment  of  chapel  debts,  the  school  buildings,  the  title  to  which 
had  been  taken  by  the  committee  to  themselTes  and  their  succes- 
sors, for  the  "  use  of  a  public  school  or  seminary  in  all  time  com- 
ing.'* In  England  the  sale  of  charity  property  is  now  entirely  re- 
gulated by  statute, (A)  the  Commissioners  of  Charities  being  em- 
powered to  authorise  sales,  and  the  trustees  being  prohibited  from 
seUing  without  their  sanction. 

2113.  The  power  of  the  trustees  to  borrow,  rests,  to  a  large  ex-  Power  to  hor- 
tent,  on  the  same  grounds  with  those  just  stated  as  to  their  power  ofThrestote"*^ 
to  sell.    Accordingly,  where  the  power  is  not  expressly  given  by  whether  implied 
the  trust-deed,  they  will  not  be  allowed  to  exercise  it  merely  be-  trusts. 
cause  it  would  be  beneficial,  but  only  if  it  is  necessary  for  the  ad- 
ministration of  the  trust,  (i)     The  cases,  however,  would  seem  to 

show,  that  where  the  income  from  the  trust-fund  is  at  a  particular 
date  inadequate  for  the  proper  execution  of  the  trust  purposes,  the 
trustees  may,  in  the  course  of  fair  management,  lay  some  burdens 
upon  the  fund  itself,  in  the  anticipation  that  the  income  will  in- 
crease. Thus,  in  the  case  last  referred  to, (ft)  Lord  Medwyn  said, 
"  I  have  no  conception  that  if  the  trustees,  on  their  own  responsi- 
bility, borrow  money,  or  lay  out  a  large  sum  on  repairs  in  any  year, 
they  will  be  bound  to  make  the  whole  a  deduction  from  the  receipts 
of  that  year,  so  far  diminishing  the  payments  to  the  objects  of  the 
charity,  or  that  they  may  not  pay  oflf  such  sums  by  instalments  in 
subsequent  years."  The  principle  is,  that  the  charity  being  per- 
petual, the  commodum  and  incommodum  should  be  distributed,  and 

[e)  M'Leuh'9  Tr9.  v.  M'LeUh,  25  May  {g)  Magt.  of  Airdrie  v.  Airdrie  Chapel 

1841,  8  D.  914.  Committee,  18  July  1860,  12  D.  1222. 

(/)  Johnston  V.  Mags,  of  Canongate,  80  (A)  16  &  17  Vict.,  c.  187 ;  18  &  19  Vict., 

May  1804,  M.  16,112  ;  Presbytery  of  Ah^  c.  124  ;  28  &  24  Vict.,  c.  186. 

deen  v.  Cooper  and  Others,  20  March  1860,  (i)  M'LeieVs  Trs.  v.  M'Leish,  25  May 

22  D.  1068.  1841,  8  D.  914. 

(k)  8  D.  922. 
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oHAPTKB  LXTi.  nelthei  should  fall  wholly  to  the  lot  of  one  set  of  beneficiaries. 
Again,  Sir  Thomas  Burnett  having  in  1648  mortified  certain  lands, 
the  rents  of  which  were  to  be  applied  in  educating  and  entertaining 
three  bursars  in  King^s  College,  Aberdeen,  and  a  question  having 
arisen,  long  afterward8y(Z)  as  to  the  application  of  the  rents,  which 
had  greatly  increased,  'Lord  Mackenzie  obseiTed,(m) — *^  I  do  not 
say,  if  the  GoUege,  as  managers,  had  put  in  their  minutes  that — 
whereas  we  find  that  the  rents  at  present  are  not  adequate  to  afford 
any  reasonable  allowance  to  these  bursars ;  but  whereas  we  see  that 
feuing  has  commenced  in  that  neighbourhood,  and  that  the  rents 
are  likely  to  raise  a  large  sum  annually ;  therefore,  we  advance  or 
borrow  a  sum  of  money  towards  the  maintenance  of  the  existing 
bursars,  reserving  to  ourselves  to  pay  it  off  when  the  rents  shall 
have  risen, — I  do  not  know  whether,  if  that  had  been  done,  they 
would  not  have  been  entitled  to  restitution  out  of  the  increased 
produce.     I  would  not  say  that  there  might  not  be  an  equalisation 
fund,  because  the  rents  may  not  be  paid  in  a  particular  year.'' 
AfhroaihBank        2114.  In  another  ca8e,(n)  lands  were  bought  with  funds  morti- 
T.  Sinensim,      £^^j  f^j.  j^ehoof  of  the  poor  of  Arbroath  in  all  time  coming.     The 
trust-deed  contained  no  power  either  to  sell  or  to  borrow ;  but  in  a 
time  of  distress  the  trustees,  qua  such,  borrowed  £500.     The  an- 
nual proceeds  of  the  mortified  lands  were  £200.    The  Court  held 
that  the  creditors  could  not  adjudge  the  lands,  but  were  entitled  to 
be  paid  out  of  the  rents.     Lord  Jeffrey  said, ''  At  the  same  time,  I 
may  add,  that  I  would  feel  great  doubts,  if  this  debt  were  due  to 
Shylock  or  any  hard  usurer,  that  the  trustees  of  the  mortification 
would  escape  from  personal  responsibility.     The  bank,  however, 
will  no  doubt  give  time,  and  allow  these  parties  to  settle  according 
as  they  get  their  funds."    It  is  proper  to  mention  that  in  a  recent 
case,(o)  in  regard  to  an  ordinary  private  trust,  the  whole  Court 
held,  that  where  the  trust-deed  does  not  by  construction  or  impli- 
cation empower  the  trustees  to  borrow  money  on  the  security  of 
the  trust-estate,  it  is  not  competent  for  the  Court,  in  the  exercise 
of  its  nobile  officium^  to  confer  such  power  on  the  trustees.     In  that 
case  it  was  alleged,  that  if  the  power  were  not  granted,  the  trust* 
estate  would  be  adjudged  for  debt  (calls  upon  shares  of  the  Western 
Bank,  of  which  it  partly  consisted).     In  England  the  power  of  bor- 
rowing on  the  security  of  trust-estate  is  regulated  by  the  same  sta- 
tutes which  regulate  the  power  of  sale.(^) 

(Q  Burnett  t.  King* 9  CoUege^  Aberdeen^         (n)  Arbroath  Banking  Co.  y.  Stepouan 
28  Feb.  1844,  6  D.  781 ;  reveraed  2a  Aug.     and  Ort.,  16  June  1847,  9  D.  1228. 
1846,  5  Bell,  409.  (o)  Kvfdoeh  and  On.,  petrs.,  7  Dec.  1859. 

(m)  6  D.  746.  22  D.  174. 

(p)  Supra,  i  2112. 
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2116.  The  power  of  charitable  trustees  to  fea,  out  the  mortified  qhaptmb  lxyi. 
lands  has  been  long  recognised, (g)  and  it  may  be  exercised  without  p^^,  ^  f^ 
the  authority  of  the* Court. (r)    Where,  however,  lands  were  c<^^- SJ^^JJont 
veyed  to  trustees  under  the  express  condition  that  they  were  "  never  the  mtcrpoeition 
to  be  sold,  but  to  remain  as  mortified  land  for  ever,"  it  was  held  («)  ^ 
that  the  trustees  could  not  feu  them  out.    It  is  doubtful  whether 
this  judgment  would  be  repeated;  at  the  same  time.  Professor 
More,  who  notices  it,  does  not  suggest  that  it  should  be  recon- 
sidered. (^ 

2116.  The  power  of  the  trustees  of  educational  foundations  to  Administntion 
dismiss,  on  sufficient  grounds  and  after  a  fair  trial,  teachers  ap-  ^n^nlj' 
pointed  by  them  ad  vitam  aut  culpam,  has  been  recognised  in  va-  p^^t^^- 
rious  cases,  {u)  In  the  last  of  these  the  law  on  the  point  is  very 
fully  stated  by  Lord  Justice-Clerk  Hope  thus: (a?) — "  A  very  mis- 
taken notion  seems  to  be  entertained  of  the  effect  of  such  a  teacher 
receiving  his  appointment  ad  vitam  aut  ctdpam.  It  seems  to  be 
thought  that  the  effect  of  such  an  appointment  is  to  alter  the  relor- 
turn  which  subsists  between  him  and  those  who  appoint  him  and 
manage  the  institution ;  so  that  his  condvct  is  not  to  be  judged  of 
by  them,  or  the  culpa  to  be  established  by  their  judgment  and  de- 
cision. This  is  a  serious  error.  They  are  still  his  employerSy  and 
have  the  general  rights  and  duties  of  that  relation  as  much  as  be- 
fore, with  the  single  exception,  that  they  cannot  dismiss  him  ex- 
cept when  serious  misconduct  or  inefficiency  shall  be  established. 
But  the  right  to  inquire,  judge,  and  dismiss  him,  still  remains  with 
them.  It  is  their  opinion  by  which  the  culpa  is  to  be  judged  of, 
as  the  late  Lord  President  said ;  and  the  Court  will  interfere  only 
where  there  is  irregularity,  precipitation,  and  oppression  in  the 
course  of  the  proceedings,  and  manifest  failure  to  make  out  any 
serious  case  on  the  merits.  And,  above  all,  the  power  to  inquire 
into  all  matters  or  rumours  affecting  the  teacher's  character  and 
usefuhiess  remains  with  them,  unafi'ected  by  the  tenure  of  his  situ- 
ation." That  being  so,  a  teacher  holding  such  an  appointment  is 
bound  to  attend  the  trustees  or  directors  from  whom  he  holds  his 
office,  when  they  summon  him,  and  to  afford  them  all  reasonable 
explanations  as  to  his  conduct  when  impugned.  If  he  refuses  to 
attend  or  give  explanations,  he  may  be  dismissed  at  once.(y)     In 

(q)  Merchant  Company  T.  EeriotU  Hot-  (u)  A.  B,y.  Ayr  Academy,  8  Jane  1826, 

piial,  9  Aug.  1766,  M.  6760.  4  Sh.  68,  N.  E.  66 ;  Murray  v.  Directors  of 

(r)  Oraiycrook  MortifieaiUm  v.  Sawere,  19  Dundee  Academy,  2  July  1888,  11  Sh.  866; 

June  1794,  BeU*8  Fol.  Ga.  49.  A.  B,  v.  C,  D.,  29  June  1844,  6  D.  1288. 

W  /Wrf.  (x)  6  D.  1248. 

(0  More'fl  Notes  on  Stair,  p.  168.  (y)  Per  Lord  Justice-Clerk  Hope,  6  D. 

1248. 
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OHAPTKB  txTi.  that  caso  the  trustees  are  not  bound  to  investigate  the  matters  of 
complaint  further :  "  the  inquiry  before  them  is  not  for  conviction ; 
it  is  to  enable  them  to  decide  whether  they  should  retain  or  dis- 
mi88.''(2)  We  shall  have  to  consider  hereafter  the  Court's  power 
to  review  the  trustees'  decisions. 
TrustMenui^  2117.  As  in  all  other  cases,  unless  there  is  anything  in  the 

^  OT  (JuOTStt!"  trust-deed  to  prevent  it,  a  majority  of  the  trustees  are  always  en- 
titled to  do  all  acts  connected  with  the  trust  management,  (a) 
Where  a  quorum  is  provided  for,  the  provision  must  be  attended 
to.  In  an  old  case,(&)  however,  it  was  held  that  although  the 
quorum  of  administrators  of  a  mortification  was  fixed  at  two,  yet 
where  there  was  only  one  survivor  he  was  entitled  to  act ;  and  that 
when  he  died,  the  patrons,  or  their  heirs  and  assignees,  failing 
them  the  King,  as  ultimua  hceres,  might  name  new  administrators. 
"  Yet,"  observes  the  reporter,  Fountainhall,(c)  "  our  Acts  of  Parliar 
ment  name  the  bishops  of  the  diocese  and  the  Chancellor  of  the 
kingdom  to  have  the  oversight  and  management  of  hospitals  in 
case  the  foundation  be  not  kept."  In  a  later  case,(d)  where  the 
right  of  examining  and  presenting  candidates  for  a  bursary  was 
given  to  the  holders  of  three  public  offices,  one  of  these  being- va- 
cant, it  was  held  tliat  the  holders  of  the  other  two  might  act  and 
present. 

SECTION  lU. 

LIABILITIES  OF  THE  TRUSTEES,  AND  REMEDIAL  JURISDICTION 

OF  THE  COURT. 

ProoeedingB  2118.  The  acts  of  the  trustees  may  be  such  as  to  bind  the  trust 

Sic'^tr^  Wnd    01^  they  may  only  bind  themselves.    Generally,  all  acts  done  and 

attSTwtite!'*  obligations  undertaken  by  them  within  the  powers  conferred  by 

the  trust-deed,  will  bind  the  trust-estate.     On  the  other  hand,  acts 

done  by  them  ultra  vires  will  not  bind  the  trust,  but  may  bind 

Expenses  of      themselvcs.     Thus,  the  minister  of  a  parish,  who  w«is  ex  officio  one 

tig*  ion;         ^£  ^j^^  trustees  under  a  mortification,  raised  an  action  of  declarator 

against  his  co-trustees  for  the  purpose  of  obtaining  the  directions 

of  the  Court  in  regard  to  the  administration  of  the  trust.     Having, 

in  consequence  of  deposition,  ceased  to  be  a  trustee  before  the  case 

was  ripe  for  decision,  and  having  died  soon  after,  the  action  fell 

asleep,  and  judgment  never  was  pronounced.     The  Court  were  of 

(a)  lb.  (c)  M.  14,722. 

(a)  See  24  &  26  Vict.,  c.  84,  }  1.  (rf)  CampbeU  v.  M'lniyre,  12  June  1824, 

(6)  HospiUd  of  Largo  v.  Earl  of  Wemyst,  8  Sh.  126,  N.  E.  86. 
16  July  1680,  M.  14,722. 
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opinion  that  the  litigation  was  beneficial  to  the  trust ;  and  accord-  qhaptib  lxyi. 
ingly,  held  that  the  minister's  assignees  were  entitled  to  claim  out 
of  the  trust-funds  the  expenses  incurred  by  him  as  between  agent 
and  client,  (e)  The  Court  expressly  found  that  memorials  to  coun-  of  oonsuiting 
sel  were  to  be  included  in  the  expenses  allowed ;  both  the  Lord  *^°°** ' 
Justice-Clerk  and  Lord  Murray  laying  it  down  that  "  trustees  are 
clearly  entitled  to  the  expense  of  consulting  counsel.(/)  The 
Justice-Clerk  added,(y)  "  The  trustees  will  hereafter  carry  on  the 
management  of  the  trust  at  their  own  hazard,  and  will  have  little 
favour  shown  them,  shoiild  the  correctness  of  their  distribution  of 
the  funds  be  disputed,  when  an  action  has  been  brought  to  such  a 
point  as  they  may  easily,  by  sisting  themselves,  carry  it  to  a  con- 
clusion, and  so  procure  the  direction  of  this  Court  for  their  guid- 
ance and  safety/'  Lord  Jeffrey's  opinion  in  the  case  of  The  Ar* 
broath  Banking  Co,  v.  Stevenson  and  Others ^{h)  quoted  above,  shows 
the  risks  trustees  run  when  their  acts  are  uUra  vires. 

2119.  When  the  trust  purposes  have  been  violated,  and  wrong  The  estate  is 
thereby  done,  no  remedy  exists  against  the  trust-estate.     That  for  th?torSoM 
would  appear  not  to  have  been  the  law  of  Scotland  at  one  time,  ^^**** 
but  it  was  very  authoritatively  settled  as  the  law  thenceforth  in 
the  case  of  Ross  v.  Heriofs  Hospi(al,{i)  following  upon  the  case  of 
Duncan  v.  Findlatery(k)  in  regard  to  road  tnistees.     The  action, 
which  was  for  damages,  was  rested  on  the  allegation  that,  through 
the  erroneous  acts  of  the  trustees  or  governors  of  the  Hospital,  the 
pursuer  had  lost  the  benefit  of  the  charity,  to  which  he  was  entitled 
under  a  sound  construction  of  the  truster's  deed.     The  House  of 
Lords,  reversing  the  judgment  of  the  Court  of  Session,(Z)  refused 
to  listen  to  the  statement  of  the  wrong,  on  the  ground  that  the  pur- 
suer had  asked  redress  out  of  the  trust-funds,  which  they  held  not 
to  be  liable  to  any  such  demand.     Lord  Brougham  observed,  in 
delivering  judgment,  (m)  "  The  charge  against  them  (the  governors 
of  the  hospital),  upon  which  this  extraordinary  claim  for  compen- 
sation out  of  the  fund  of  the  hospital  is  made,  is  this,  that  the 
governors  of  the  said  hospital  have  illegally  and  improperly,  and 
in  the  face  of  the  will  and  the  statutes  before  referred  to,  done  the 
act  in  question ;  so  that  it  is  neither  more  nor  less  than  this  modest 

(e)  Shepherd  and  Orant,  compearers  in  (t)  Rom  v.  Herioft  Hotpiialf  19  March 

OtUie^  V.  Huttan'8  Trs.,  24  Feb.  1866,  17  1846,  6  BeU,  87. 

D.  616.    See  Lord  Cottenham*s  speech  in  (k)  Duncan  v.  FindkUer,  28  Aug.  1889, 

Row  V.  Henof9  Hotpital,  6  Bell,  49.  M'L.  &  Hob.  911. 

(/)  17  D.  628.  (0  Ro89  V.  Henoft  Hospital,   14  Feb. 

(ff)  lb.  1848,  6  D.  689. 

(A)  Arbroath  Banking  Co,  v.  Stwemon  (m)  6  Bell,  68. 
mnd  Otheri,  9  D.  1288. 
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Costs  of  pro* 
motiiig  or  op- 

? Ming  bills  in 
srliament. 


OHAPCTB  txTT.  chargo,  that  because  the  trustees  have  illegally  and  improperly 
violated  their  trust,  that  is  to  say,  violated  the  statutes  under 
which  they  hold  their  oflSce  as  trustees,  therefore  what  ? — ^Not  that 
they  themselves,  the  wrongdoers,  should  pay  for  having  violated 
the  trust,  and  in  the  face  of  the  will  and  statutes  done  the  tortious 
acts,  and  committed  the  injury  out  of  which  damage  arose  to  the 
party  complaining :  no  such  thing ;  but  that  the  fund  should  be 
answerable,  and  that  out  of  that  trust-fund  this  compensation  should 
be  given  for  the  wrong  committed  upon  Eoss  by  the  malfeasance 
of  the  trustees.  I  do  not  think  it  is  possible  to  conceive  a  much 
more  absurd  and  untenable  proposition." 

2120.  Where  a  private  bill  for  regulating  the  disposal  of  trust- 
funds  had  been  successfully  resisted,  the  Court  held  that  the  ex- 
pense of  the  opposition  could  not  be  made  good  against  the  trust, 
even  assuming  the  bill  to  have  been  a  job,  and  the  opposition  most 
proper. («)  It  may  be  doubted,  whether  in  this  case  the  Court  did 
not  carry  the  principle  established  in  the  case  of  Heriofs  Hospital^ 
too  far.  At  the  time  when  the  claim  for  the  expenses  was  made,  the 
opponents  of  the  bill  had  come  to  be  the  trustees  themselves.  They 
had  preserved  the  funds  according  to  the  will  of  the  truster ;  they 
had,  in  &ct,  acted  as  trustees  in  opposing  the  bill ;  and  it  may  well 
be  questioned  whether  they  were  not  entitled  to  reimbursement 
out  of  the  trust-estate. 

2121.  We  are  not  aware  of  any  a^^tion  which  has  yet  been  di- 
teesVchliritiM  Tocted  agaiust  charitable  trustees  personally  for  injuries  arising 
dSty'^***  ^     ^^'^  *^^^^  breach  of  duty ;  but  after  the  decision  in  the  case  of 

Ro88y  and  that  in  regard  to  statutory  trustees  in  the  case  of  the 
Ministers  of  Edinburgh  v.  The  Magistrates  of  Edinburgh^{6)  there 
can  be  little  doubt  that  such  an  action  would  be  sustained  if  suffi- 
cient allegations  of  breach  of  trust,  and  injury  thence  resulting, 
were  set  out  on  record.  Were  such  an  action  raised,  it  would  no 
doubt  be  made  a  question  how  far  charitable  trustees  are  entitled 
to  the  protection  of  the  recent  statute,  (j?)  We  refrain  from 
offering  any  opinion  on  this  point  beyond  what  we  have  already 
indicated,  {q) 


Personal  liA- 


(n)  Tnutees  of  the  MacHrUoth  Fund  v. 
MaMiUo^  80  Jnne  1862,  14  D.  928. 
Compare  with  this,  Mibne  v.  Frtuer  and 
Ors.,  26  Not.  1869,  22  D.  88 ;  and  Pet 
Campbell,  12  Jan.  1847,  9  D.  897,  where 
expenses  were  allowed. 

(o)  Mine,  of  Edin.  ▼.  Mags,  of  Edm.,  28 
May  1846, 7  D.  668 ;  affirmed  28  Ang.  1846, 
6  Bell,  609. 


(p)  24  ft  26  Vict.,  cap.  84, 1  1. 

(q)  The  law  of  England  on  these  points 
appears  to  be  exactly  the  same  as  the  law 
laid  down  by  the  Honse  of  Lords  in  the 
cases  which  have  just  been  considered; 
indeed,  it  was  with  a  scarcely  disguised 
purpose  of  assimilation  that  these  judg- 
ments were  pronounced. 
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2122.  Whether  from  its  inherent  rights  as  the  supreme  civil  qhaptie  lxvi. 
tribunal  in  the  land,  from  its  representing  the  Crown,  or  because  it  RemedMi  jura- 
comes  to  some  extent  in  the  place  of  the  Chancellor  of  Scotland,  Q^°^f^.  „ 
the  Court  of  Session  unquestionably  possesses  the  right  of  control-  in  relation  to 
ling  all  charitable  trustees  in  Scotland,  and  of  determining  all         ^' 
actions  brought  against  them.     "  There  can  be  no  question,"  said 

Lord  Cuninghame  in  the  case  of  Boas  y.  Heriofs  JBoapitaly(r)  **  as 
to  the  general  doctrine,  that  this  Court,  as  the  Supreme  Court  of 
Equity  in  Scotland,  has  jurisdiction  over  edl  charities,  in  so  far  as  to 
declare  the  powers  of  the  administration ;  to  correct  all  abuses ;  and 
to  enforce  the  will  of  the  founder."  In  another  ca8e,(«)  Lord 
FuUerton  observed, (<)  "  Where  a  person  locates  his  trust  in  a  par- 
ticular country,  he  must  be  presumed  to  have  had  the  law  of  that 
country  in  view  when  he  executed  his  trust."  Accordingly,  al- 
though the  trust-deed  was  made  in  Jamaica,  it  was  held  that  it 
fell  to  be  interpreted  according  to  Scots  law.  This  is  quite  in  ac- 
cordance with  the  English  law  of  jurisdiction,  as  exhibited  in  a 
variety  of  cases,  (w) 

2123.  But  while  the  Court's  power  of  control  is  undoubted,  it  Court  wfli  not 
will  not  be  exercised  until  after  the  trustees  have,  in  the  first  in-  JTAe^Syd?'* 
stance,  decided  upon  the  matters  in  dispute ;  and  even  after  that,  ^^SnS  °^  * 
the  Court  will  only  review  the  decisions  of  the  trustees  where  their  ^rwsh  of  trust. 
proceedings  have  been  very  irregular,  and  their  conduct  amounts  to 

abuse  of  their  powers  more  or  less  gross,  (as)  The  Court  has  ever 
expressed  an  especially  strong  disinclination  to  intererfe  on  light 
grounds  with  the  administration  of  trustees  who  have  been  person- 
ally selected  by  the  truster  to  carry  out  his  charitable  inten- 
tions, (y)  In  the  Milne  Bequest  case,  the  Lord  Justice-Clerk  Hope 
said,  "  Many  debateable  and  doubtful  or  nice  questions  may  arise, 
on  a  great  number  of  private  letters,  as  to  the  testator's  wishes  and 
opinions.  On  these  the  trustees  are  to  decide ;  and  I  do  not  think 
that  the  testator  intended  the  Court  to  entertain  such  questions  as 
to  his  opinions  and  wishes,  or  to  review  the  decisions  which  the 
trustees  may  come  to  ;  for  to  them,  and  not  to  the  Court,  is  given 
the  power  of  collecting  his  opinions  from  the  letters,  and  the  sub- 
stitution of  a  court  of  law  for  that  purpose,  instead  of  the  trustees, 

(r)  Ron  Y.fferwt's  Hospital,  5  D.  609.  June  1818,  2  Swanston,   181 ;  f>er  Lord 

(«)  Ferfftuon  y.  MttryoribankSf   1   April  Giffordin  Emery  y.  Hill,  1  Rubs.  112. 

1863, 16  D.  687.  (x)  A.  B,  v.  C.  D,,  29  June  1844,  6  D. 

(/)  16  D.  643.  1288 ;  Oraham  v.  MagittraUt  of  Stirling,  19 

{u)  Per  Lord  Hardwicke  in  Magistrates  June  1847,  9  D.  1296 ;  Liddel  y.  Kirk-Ses- 

o/Edtn^r.  Avhery,  1  Ambler,  286 ;  per  Lord  sion  of  Bathgate,  ut  supra,  16  D.  1076. 

Eldon  in  Attomey-Oeneral  v.  Lepine,  22  (y)  Milne's  Trs.  v.  Cotde,  26  Jan.  1868, 

15  D.  821. 
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OHAPTBB  LXVI, 


Liabflitj  of  the 
trastees  for  the 
expenses  of  sd- 
ministntum 
suits. 


English  trusts 
subject  to  the 
jurisdiction  of 
the  Ck)urt  of 
Chancery. 


is  a  very  perilous  thing  indeedL^Cz)  The  proper  form  in  which  to 
raise  any  question  as  to  the  trustees'  mode  ,of  administration,  is  by 
action  of  declarator,  and  not  by  interdict,  (a)  Of  course,  to  prevent 
their  taking  a  step  which  would  be  irrevocable,  the  latter  process 
may  be  resorted  to  in  the  first  instance.  When  the  Court  are  satis- 
fied that  the  case  is  one  in  which  they  should  interfere  for  the  pur- 
pose of  regulating  the  trust-management,  the  course  which  is  usu- 
ally adopted  is  to  remit  to  some  neutral  person  to  prepare  a  schefne. 
When  this  is  lodged,  opportunity  is  given  to  the  trustees  and 
others  interested  to  object  to  it;  but  when  the  objections  have 
been  disposed  of,  and  the  scheme  finally  settled  and  approved  of, 
the  trustees  must  strictly  conform  their  actings  to  its  provi- 
sions. (&) 

2124.  In  regard  to  the  expenses  occasioned  by  calling  for  the 
Court's  interference  in  the  administration  of  a  trust,  it  will  depend 
on  the  nature  of  the  litigation  whether  they  will  be  allowed  out  of 
the  fund  or  not.  If  the  questions  raised  are  fairly  disputable,  the 
Court  will  allow  the  expenses  of  both  parties  out  of  the  fund,  even 
though  the  intention  of  one  of  them  was  to  set  aside  the  charitable 
bequest  altogether. (c)  But  "unless  there  be  a  fair  question  in  the 
cause,"  said  Lord  Gifford,({2)  the  parties  raising  the  action  "  shall 
do  it  at  their  own  expense,  and  not  diminish  that  fund  which  the 
party  had  destined  for  charitable  purposes."  On  the  other  hand, 
where  certain  members  of  an  ancient  charitable  society,  including 
the  office-bearers  thereof,  were  illegally  endeavouring  to  dissolve  it 
and  divide  the  funds  among  themselves,  they  were  found  person- 
ally liable  in  the  expenses  of  an  action  raised  to  prevent  the  dis- 
solution, (e) 

2126.  In  England  the  power  of  controlling  charitable  trustees 
belongs  to  the  Court  of  Chancery.  "  By  the  constitution  of  the 
laws  of  England,"  says  Mr  Boyle,(/)  "  the  King  has  an  original 
right,  pro  bono  publico,  to  superintend  the  care  and  management 
of  charities ;  and  that  right  is  exercised  by  the  King  in  his  High 
Court  of  Chancery ;  forming,  in  fact,  part  of  its  original  jurisdiction." 


(s)  16  D.  881. 

(a)  MagUtraies  of  Lanark  v.  Trustees  of 
BattietmaifCe  Mortifieaiiont  ui  mpra,  14  D. 
876. 

(h)  Shepherds^  Grant  v.  ConneUand  Ore., 
24  Feb.  1865,  17  D.  616 ;  Mage,  of  Dundee 
V.  Morrie,  8  Feb.  1861, 28  D.  493 ;  Morieon, 
Petr.,  80  June  1868, 1  Macph.  1009.  See 
LiddU  ▼.  K&k-Seeaion  <^  Bathgate,  14  July 
1864,   16  D.  1076,  in  which  the  Court 


refused  to  allow  a  scheme  to  be  lodged, 
and  the  reasons  of  the  refusal,  as  stated  by 
the  Lord  President,  p.  1080,  and  Loid 
Rutherford,  p.  1088. 

(c)  nm  V.  Bums,  14  April  1826.  2  W. 
&S.  80. 

(rf)  2  W.  &  S.  92. 

(e)  Steednum  v.  Malcolm,  28  June  1842, 
4  D.  1441. 

(/)  Boyle  on  Charities,  12. 
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Mr  Lewin  (g)  distinguishes  between  the  visitatorial  power  of  the  qhaptkb  liti. 
Crown  and  the  Court's  right  to  control  the  management  of  the 
charity  revenue.     The  distinction  rests  chiefly  on  the  corporate  or 
public  character  of  English  charities,  and  cannot  be  said  to  have 
any  place  with  us. 

2126.  On  the  question  of  the  title  to  sue  for  the  enforcement  of  ^e  to  tne 
a  charitable  trust,  the  general  doctrine  cannot  be  better  expressed  Stheciaas 
than  in  the  words  of  Lord  Cuninghame,  in  the  case  of  Boss  v.  ^^"^rteS.^ 
Heriofs  Hospital :(h) — "It  appears  equally  indisputable  that  any 

party  possessing  an  interest,  either  existing  or  contingent,  in  the 
right  administration  of  the  Hospital,  has  a  good  title  to  pursue  all 
actions  before  this  Court  necessary  for  ascertaining  and  declaring 
the  powers  and  duties  of  the  Governors,  and  enforcing  their  execu- 
tion."   The  pursuer  in  that  case  was  a  lad  claiming  admission  into 
the  Hospital  as  being  (in  terms  of  the  will  of  the  founder)  "  a  poor 
fatherless  boy,  the  son  of  a  freeman  and  burgess  of  the  town  of 
Edinburgh."    In  an  earlier  case(t)  an  action  was  sustained  against  PabUe  oorpon- 
the  Grovemors  of  the  same  Hospital,  at  the  instance  of  the  Merchant  ^^^' 
Company  and  Incorporated  Trades  of  Edinburgh.     In  the  case  of  Heirs  of  the 
HiU  V.  Bumsik)  the  right  of  the  relations  of  the  truster,  vi  sari^  "* 
guinis,  to  sue  the  trustees,  was  fully  recognised. 

2127.  In  Bow  and  Others  v.  The  Patrons  of  Cotvan's  Hospital^(l)  BeprescntatiTea 
a  committee  appointed  by  the  Guildry  Incorporation  of  Stirling** 

were  found  entitled  to  raise  an  action  calling  to  account  the  trustees 
of  a  mortification  for  behoof  of  "  twelve  decayed  guild  brethren  "  of 
that  town.  In  this  case  the  Court  repelled  an  objection  to  the  title 
of  the  pursuers,  on  the  ground  that,  supposing  the  corporation  to 
have  a  title,  it  could  only  sue  under  its  proper  nomen  Juris  of  the 
Dean  and  Corporation,  and  could  not  transfer  its  right  to  a  com- 
mittee; Lord  Glenlee  observing, (m)  "A  corporation  as  well  as  an 
individual  may  appoint  a  commissioner  to  sue  for  their  behoof,  and 
all  that  is  requisite  is  sufficient  evidence  of  the  commissioner's 
authority."  The  Magistrates  of  Edinburgh,  as  patrons  of  the  TJni-  PrtroM  of 
versity,  were  held  entitled  to  raise  an  action  for  the  purpose  of  institutions. 
having  the  proper  effect  given  to  a  trust  for  the  endowment  of  a 
Chair  of  Music  within  the  University  ;(n)  and  the  able-bodied  poor  The  poor. 

(^)  Lewin  on  Truats,  5th  ed.  p.  896.  (*)  HiU  v.  Burtu,  8  Sh.  889,  N.  E.  276 ; 

(h)  Rou  V.  Beriot**  Hatpital,  5  D.  609.  and  2  W.  &  S.  80. 

(t)  Merchant  Co,  and  Ineorp,  Trades  of  (/)  Bow  and  Ore,  y.  Patrone  of  Cowan* e 

Edm.  V.  Hertoft  Hoepital,  M.  6750.    In  Hoep,,  6  Dec  1826,  4  Sh.  276,  N.  E.  280. 

the  Morgan  case  the  claimants  were  the  (m)  4  Sh.  277,  N.  E.  281. 

Hagiairates   and  Town  Gonncil   of   the  (n)  Mage,  of  Edin.  y.  Profeseors  of  the 

burgh  in  which  the  bequest  was  to  be  exe-  Univereity,  20  June  1861,  18  D.  1187. 
cuted. 
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oBAPTu  ixvi.  of  the  parish  of  Bathgate  were  held  in  tittdo  to  vindicate  by  action 
their  right  to  share  in  the  benefits  of  a  bequest  to  ^'  the  poor  in  the 
said  parish."(o)  It  is  unnecessary  to  cite  other  illustrations  on 
this  point. 


8BCTI0N  IV. 


Whether  ex 
officio  trvatees 
are  entitled  to 
dedme  a  tnist. 


Continuation  of 
trust  by  means 
of  powers  of 
assumption. 


ASSUMPTION  AND  APPOINTBiENT  OF  NEW  TRUSTEES. 

2128.  A  testator  desirous  of  providing  for  the  perpetuation  of 
the  trust-management  may  either  name  individual  trustees,  giving 
them  power  to  assume  others  ;  or  he  may  confide  the  execution  of 
his  trust  to  certain  official  persons,  whether  a  corporation  or  not, 
and  their  successors  in  office.  In  the  latter  case,  as  we  have  seen, 
the  successors  in  office  of  the  officials  first  named  succeed  them  in 
the  trust,  (p)  As  to  whether  an  ex  officio  trustee  can  decline  to 
act,  it  may,  on  the  one  hand,  be  said  that  no  one  is  entitled  to  ac- 
cept an  office  without  undertaking  all  its  burdens ;  on  the  other 
hand,  it  would  be  hard  to  say  that  a  man  must  refuse  a  seat  on  the 
Bench,  or  a  chair  in  an  University,  because  it  may  happen  that  the 
occupants  of  these  positions  are  ex  officio  the  managers  of  a  petty 
but  troublesome  trust.  There  is  scarcely  any  authority  on  the 
point ;  but  in  one  case(5')  Lord  Justice-Clerk  Hope  expressed  an 
opinion,  that  the  minister  of  a  parish  who  was  ex  officio  a  trustee 
of  a  mortification  for  educational  purposes  was  not  bound  to  act. 
Trustees  may  safely  be  advised  to  act  upon  this  opinion. 

2129.  Where  a  truster  gives  his  trustees  power  to  assume  new 
trustees,  so  long  as  the  trustees  exercise  the  power  there  can  be 
no  difficulty  in  carrying  on  the  trust,  and  the  Court  will  nor  inter- 
fere ;  though  in  one  case  (r)  they  did  interfere  so  far  as  to  confirm 
the  assumed  trustees.  Where  the  trust-deed  gives  power  to  assume 
trustees  "  to  act  vnth"  the  original  trustees,  the  trust  will  not  lapse 
on  the  death  of  the  last  surviving  original  trustee,  but  will  be  kept 
up  in  full  force  in  the  person  of  the  assumed  trustees.  («)  In  an- 
other case(0  Lord  Brougham  said, — "  Though  the  trustees  are  only 
empowered  to  assume  on  vacancies,  that  is  quit«  sufficient  for  con- 


(©)  Liddle  v.  Kirk-Semon  of  JSathffote, 
14  July  1854,  16  D.  1076.  See  also  New- 
ton T.  Couper,  2  March  1865,  S  Macpb.  578. 

(p)  Maeara  v.  CoUege  of  Aberdeen^  1  Feb. 
1786,  Hailes,  975,  M.  15,948. 

(q)  Shepherd  and  Grant  v.  Cfonnell  and 
Orz.,  24  Feb.  1855,  17  D.  520. 

(r)  Pet.  M orison,  18  Jan.  1884,  12  Sh. 
807  ;  and  11  March  1884,  12  Sb.  547. 


(«)  M*Lei8h'9  Trs.  t.  GiUon  and  Ort.,  25 
May  1841,  8  D.  914. 

(t)  Block's  Trs,  v.  Miller  and  Ors,,  ut 
wpra,  2  S.  &  M*L.  890.  Trustees  of  cha- 
ritable institutions  may  now  (by  24  and 
25  Vict.,  0.  84,  2  1)  assume  new  trustees, 
though  no  power  of  assumption  is  given 
by  the  trust-deed,  and  though  the  original 
trustees  have  been  reduced  to  a  single  sur- 
vivor. 
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tinuing  the  trust,  and  would  make  it  their  duty  to  continue  it,  even  chaptkb  lxvi. 
if  they  altogether  declined  themselves." 

2130.  The  cases  of  difficulty,  however,  are  where  the  truster  Appointment  of 
has  himself  named  no  trustees  ;  or  where  he  has  given  no  power  of  managers  by  the 
assumption ;  or  where  the  trustees  have  all  failed  through  death,  ^^"^* 
declinature,  or  any  other  cause.  The  question  then  arises  as  to  the 
Court's  power  to  nominate  trustees.  The  decisions  have  not  been 
quite  uniform,  but  the  following  principles,  may,  we  think,  be  de- 
duced from  them  with  tolerable  certainty : — (1)  Where  the  testator  Principle  suted. 
has  sufficiently  constituted  the  trust,  but  failed  to  name  trustees  at 
all,  the  Court  will  appoint  original  trustees  (called  managers),  and 
adjust  a  scheme  of  administration,  (w)  (2)  Where  the  acceptance 
of  the  trustees  is,  in  the  mind  and  by  the  language  of  the  testator, 
a  necessary  condition  of  the  trust  taking  effect,  if  they  fail  the 
Court  will  not  supply  their  place.  As  Lord  Brougham  said  in  the 
case  of  Black's  Trustees  v.  Miller ^{x)  "  If  a  trustee  dies  or  refuses 
the  trust,  where  it  is  quite  clear  that  the  intention  of  the  testator  was 
that,  in  that  event,  the  heir  shall  take  the  estate  discharged  of  any 
trust,  the  Court  would  not  be  fulfilling  the  intention  of  the  maker  of 
the  deed,  but  acting  contrary  to  his  intention,  if  it  supplied  a  trustee 
in  that  case ;  that  is  the  very  event  provided  for  in  which  it  was  to 
go  over,  and  the  trust  to  cease."  (3)  Again,  where  there  are  only 
factorial  duties  to  be  discharged,  the  Court  will  not  name  new  trus- 
tees, but  will  appoint  a  judicial  factor.(y)  (4)  Where,  however,  a 
necessity  exists  for  it,  as  in  the  case  where  the  duties  to  be  dis- 
charged are  of  a  discretionary  character,  the  Court  has  the  power, 
which  it  will  exercise,  of  appointing  new  trustees.  (2)  The  doctrine 
is  80  laid  down  by  Mr  Erskine,(a)  and  the  Court  have  acted  upon 
it  when  a  necessity  has  arisen  for  its  interference.  We  shall  illus- 
trate these  principles  by  referring  to  one  or  two  cases  in  which  the 


(«)  Mag9,  of  Dundee  v.  Morris  and  Ors.^ 
28  D.  493 ;  Morrison  and  Ors.,  Petrs.,  80 
June  1863, 1  Macph.  1009. 

(z)  2  8.  &  M'L.  890.  See  M'Dowal  v. 
M'Dowal,  1789.  M.  7453. 

(y)  Falconer,  Petr.  4  Dec.  1880,  9  Sh. 
142.  See  Grant,  Petr.,  18  Feb.  1790,  M. 
7464 ;  Moir,  Petr.,  6  July  1826,  4  Sh.  801, 
N.  E.  808 ;  M'Aslan,  Petr.,  17  July  1841, 
8  D.  1268. 

(z)  Campbdl  y.  Campbell,  26  June  1762, 
M.  7440;  M'Dowal  t.  M'Dowal,  supra; 
Minr,  supra;  Preston* s  Trs,  v.  Lady  Bavrd 
PresOmy  8  Feb.  1888,  16  Sh.  467 ;  Trs., 
eu.,  of  the  Prime  QiU  Box  of  Kirkcaldy,  27 
May  1859,  21  D.  871  (see  4  D.  1441) ; 


Morison  and  Ors.,  supra.  But  see  contra, 
Dick  V.  Feryuson,  22  Jan.  1758,  M.  7446 ; 
Maryoribanks,  27  Feb.  1822,  1  Sh.  855; 
Feryuson  v.  Matyoribanks,  1  April  1858,  15 
D.  687  ;  Lindsay,  9  D.  1297,  and  19  Scot. 
Jur.  488. 

(a)  Ersk.  8,  9,  ?  14.  The  law  of  Eng- 
land on  this  matter  is,  in  so  far  as  general 
principles  are  concerned,  very  similar  to 
our  own.  But  the  details  are  so  much  af- 
fected by  the  peculiarities  of  the  practice 
of  the  Court  of  Chancery,  that  it  would 
serye  no  good  purpose  to  refer  to  them 
more  particularly  in  this  place.  The  sub- 
ject is  very  fully  treated  by  Mr  Boyle  in 
his  work  on  Charities,  p.  212  et  seq, 

2c2 


404  ADMINISTRATION  OF  CHARITABLE  AND 

OHAFTKM  Lxvi.  Couit  hos  nomiiiated  original  and  new  trustees  for  the  administra- 
tion of  charitable  and  corporate  institutions. 
Examples  of  the  2131.  The  first  case  of  which  we  have  obtained  an  authentic 
w^^HnsteeB  accouut  is  that  of  the  Prime  CHU  Box  of  Kirkcaldy^  a  quasi-cor- 
Swikm.^"^  ^'  porate  institution  of  the  nature  of  a  guildry,  the  management  of 
which  had  fallen  into  abeyance.  The  defenders  having  been  or- 
dained(&)  to  convey  the  property  **  in  trust  to  such  person  or  per- 
sons as  the  Court  may  name^  and  in  such  terms  and  under  such  con- 
ditions as  the  Court  may  hereafter  direct,"  the  process  was  remitted 
to  the  Lord  Ordinary  "  to  hear  parties  further,  and  make  the  neces- 
sary inquiries,  with  a  view  to  the  adjustment  of  the  rights  of  parties, 
in  consistency  with  the  nature  and  purposes  of  the  institution  and 
its  altered  circumstances."  Under  this  remit,  the  Lord  Ordinary 
made  a  remit  to  Mr  Andrew  Jameson,  Advocate  (19  July  1842), 
"  to  inquire,  examine,  and  report  to  the  Lord  Ordinary  as  to  the 
proper  course  to  be  adopted  in  carrying  into  eflEect  the  findings  of 
the  Court,  in  consistency  with  the  nature  and  purposes  of  the  in- 
stitution, and  its  altered  circumstances,  and  with  power  to  the  re- 
porter to  take  such  assistance  as  he  may  find  necessary."  The 
Court  had  in  the  meantime  appointed  a  judicial  factor  for  the  tem- 
porary management  of  the  affairs  of  the  institution.  After  full 
inquiry  and  investigation,  Mr  Jameson  reported  to  the  Lord  Ordi- 
nary a  proposed  new  constitution  and  rules  for  the  management  of 
Kirkcaldy  case,  the  Prime  Gilt  Box  Society.  This  constitution  suggested,  section 
1,  that  "the  whole  funds,  property,  and  effects,  heritable  and  move- 
able, belonging  to  the  Prime  Gilt  Box  Society  of  Kirkcaldy,  shall 
be  made  over  and  conveyed  to,  and  remain  vested  in,  the  present 
Provost  and  Bailies  of  the  burgh  of  Kirkcaldy,  and  their  successors 
in  office,  as  trustees  and  fduciaries  to  and  for  the  use  and  behoof 
of  the  members  of  the  Prime  Gilt  Box,  and  persons  entitled  to  re- 
lief out  of  the  funds  thereof,  as  being  the  poor  of  the  seafsoing 
population  of  the  burgh  of  Kirkcaldy."  And  after  defining  the 
persons  for  whose  behoof  the  funds  should  be  held,  the  report  pro- 
posed, section  9,  "  That  the  affairs  of  the  trust  shall  be  directed 
and  managed  by  a  body  of  the  managers.  The  Provost  and  two 
Bailies  of  the  burgh  of  Kirkcaldy,  and  also  the  Sheriff  and  Sheriff- 
substitute  of  the  county  of  Fife  for  the  time  being,  shall  ex  officio 
be  managers.  The  other  managers  shall  be  elected  as  follows.'' 
And,  section  10,  "  On  the  day  of  ,  after  the  final 

interlocutor  of  the  Court  authorising  the  rules  of  the  trust,  the 
trustees,  of  whom  two  shall  be  a  quorum,  shall  hold  a  meeting  for 

(6)  Steedman  T.  Malcolm  and  Ors.,  28  Jnne     ceedings  are  narrated  in  a  minute  in  the 
1842,  4  D.  1441.     The  anbaeqnent  pro-     case  of  Morruon,  1  Macph.  1009. 
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commencing  the  new  system  of  management,  and  shall  call,  by  ohaptkb  lxyi. 
advertisement,  etc.,  a  meeting  of  all  shipowners,  etc.,  to  be  held  on 
a  day  not  sooner  than  eight  nor  later  than  twenty-one  days  there- 
after," to  elect  managers  of  the  institution  for  the  ensuing  year. 

2132.  The  Lord  Ordinary  (Lord  Wood)  approved  of  the  above  judgment  of 
constitution  and  rules  by  the  following  interlocutor,  dated  19  March  ^•^®"'*- 
1846: — "  The  Lord  Ordinary  approves  of  the  report  by  Mr  Jame- 
son, No.  59  of  process,  and  of  the  proposed  constitution  and  rules 

of  the  Prime  Gilt  Box  of  Kirkcaldy  contained  in  said  report,  with 
the  alterations  made  by  the  Lord  Ordinary  upon  the  tenth  and 
eighteenth  rules :  Appoints  the  same  to  be  the  constitution  and 
rules  of  the  said  Prime  Gilt  Box  in  all  time  coming ;  and  directs 
the  meeting,  mentioned  in  article  tenth,  for  commencing  the  new 
system  to  be  held  within  the  Town-house  of  Kirkcaldy,  on  Tues- 
day the  8th  day  of  April  next,  between  the  hours  of  twelve  and 
two ;  and  decerns,  and  allows  this  interlocutor  to  go  out,  and  be 
extracted  ad  interim"  By  virtue  of  the  appointment  of  trustees 
and  managers  thus  made  by  the  Court,  the  affairs  of  the  society 
have  since  been  and  still  are  conducted. 

2133.  A  similar  course  was  followed  by  the  Second  Division  in  Appointment  of 
the  process  instituted  for  the  administration  of  the  bequest  left  by  J^^  hos^^ 
John  Morgan  for  the  endowment  of  an  hospital  in  Dundee.     The  pito*- 
GJourt,  after  applying  the  judgment  of  the  House  of  Lords,  made  a 
general  remit  to  Professor  Swinton,  who  reported  a  scheme  for 

their  consideration,  (c)  By  that  scheme — (1)  A  sum  of  £73,600  scheme  of  the 
was  proposed  to  be  vested  in  "  the  Provost  of  Dundee,  the  Sheriff  ^^^ 
of  Forfarshire,  one  of  the  Sheriff'-substitutes  of  Forfarshire  to  be 
named  by  the  Sheriff,  the  Dean  of  Guild  of  Dundee,  and  the  Gover- 
nor of  the  nine  incorporated  trades  of  Dundee,  all  for  the  time 
being,  as  trustees  for  the  establishment,  endowment,  and  main- 
tenance in  all  time  coming  of  an  hospital  in  Dundee  for  the  educa- 
tion, lodging,  boarding,  and  clothing  of  a  hundred  boys,  the  sons  of 
tradesmen,  mechanics,  and  persons  of  the  working  class  generally, 
whose  parents  stand  in  need  of  assistance  to  enable  them  to  educate 
their  families,  or  who  are  orphans  in  seed  of  assistance.  Any  three 
of  the  said  trustees  shall  be  a  quorum  ;  and  the  hospital  shall  be 
known  and  called  by  the  name  of  the  Morgan  Hospital."  (2)  So 
much  of  the  sum  as  should  not  be  required  for  the  erection  of  the 
hospital,  &c.,  "  shall  be  invested  by  the  said  trustees,  under  the 
direction  of  the  governors  of  the  hospital,  in  good  and  sufficient 
heritable  securities,  or  in  such  other  securities  as  the  trustees  and 

(e)  MagUtratM  of  Dundee  v.  M(»rU,  8  Feb.  1861,  28  D.  498.    The  terms  of  the 
bequest  are  stated  eupra,  g  882. 
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cHAPTiB  Lxvi.  governors  may,  with  the  sanction  of  the  Court,  in  either  Division 
thereof,  from  time  to  time  approve  and  select ;  and  the  annual  pro- 
ceeds of  all  such  investments  shall  be  applied  for  the  purposes  of 
the  hospital.  (3)  All  lands,  buildings,  and  other  heritages  acquired 
or  erected  for  the  purposes  of  the  hospital,  shall  be  vested  in  the 
said  trustees,  who  shall  be  bound  to  pay  the  expense  of  acquiring 
or  erecting  the  same.  And  the  said  trustees  shall  also  be  at  all 
times  bound,  when  required  by  the  governors,  to  execute  all  neces- 
sary deeds  and  writings  in  connection  with  the  management  of  the 
property  vested  in  them,  and,  in  particular,  all  mandates  and  other 
writings  necessary  for  the  receipt  by  the  treasurer  of  the  hospital, 
to  be  appointed  as  hereinafter  provided,  of  the  revenues  and  produce 
of  the  said  property."  (4)  The  governors  "  of  the  hospital  shall  be 
twenty  in  number,"  six  being  official  persons, — ^the  Provost  of  Dun- 
dee, etc.,  and  the  other  fourteen  to  be  elected  by  the  Magistrates 
of  Dundee,  and  other  public  bodies  connected  with  the  district ; 
the  general  management  of  the  hospital  being  vested  in  the  gover- 
nors. The  scheme  contains,  in  its  after  heads,  various  directions 
and  rules;  in  particular,  a  regulation  that  '*the  governors  shall 
nominate  and  appoint  a  fit  and  proper  person  to  be  treasurer  and 
clerk  to  the  hospital,  to  hold  office  during  their  pleasure,  and  shall 
require  the  person  so  nominated  and  appointed  to  find  security  for 
his  intromissions  to  an  extent  not  exceeding  £1000  sterling,  and 
shall  pay  him,  as  remuneration  for  his  services,  such  an  annual  sum 
as  they  may  think  proper."  There  is  then  embodied  in  the  report 
a  detailed  scheme  of  education,  to  be  placed  under  the  direction  of 
the  governors,  together  with  many  minute  regulations  as  to  the 
general  management  and  internal  polity  of  the  hospital. 
jud«^entof  2134.  After  a  good  deal  of  discussion  the  Court  pronounced, 

upon  8th  February  1861,  an  interlocutor,  whereby  they  "approve 
of  the  amended  scheme.  No.  82  of  process,  authenticated  of  this 
date  as  relative  hereto ;  and  find  and  declare  that  said  amended 
scheme  is,  and  shall  be,  the  scheme  for  the  erection  and  endowment 
of  the  hospital  in  the  town  of  Dundee  to  be  called  in  all  time 
coming  the  Morgan  Hospital ;  and  ordain  the  said  scheme  to  be 
recorded  in  the  books  of  Council  and  Session  for  preservation."(d) 
Examples  of  the       1235.  The  Kirhcaldy  and  Dundee  cases  are  examples  of  the  ap- 
iewuiBteesby  poiutmeut  of  original  trustees.     The  case  of  Preston,  noticed  in 
tes^^^  °^      another  chapter,  (e)  is  a  precedent  for  the  appointment  of  new  trus- 
tees where  the  settlor's  nomination  has  fallen  by  non-acceptance. 

(d)  28  D.  495.   The  Court  also  appointed     vernors  in  terms  of  the  above-mentioned 
a  diet  for  the  election  of  trustees  and  go-     scheme. 

(«)  Supra,  i  1801. 
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In  the  subsequent  case  of  Morison,  Petr.,  the  application  was  for  the  qhaptib  lxvi. 
appointment  of  new  trustees  to  a  school  founded  by  private  endow- 
ment, in  consequence  of  the  death  of  all  the  original  trustees.  The 
First  Division,  after  ordering  a  minute  of  debate  as  to  the  compe- 
tency of  the  proceeding,  entertained  a  petition  for  the  appointment 
of  trustees  and  managers  to  the  school,  and  remitted  to  Professor 
Swinton  to  prepare  a  scheme  of  management  to  be  reported  to  the 
Court.  (/)  A  similar  appointment  was  made  in  the  case  of  Low^ 
Petr.,  but  the  Court  declined  to  give  the  new  trustees  the  power  of 
assuming  other  trustees,  (gr) 

2136.  By  the  Trusts  (Scotland)  Act,  1867, (A)  the  regulation  of  s^^"^'^ 
charities  is  reserved  to  the  Inner-House.     The  enactment  is  (sec-  regulated  by  the 
tion  16)  :  "  Provided  that  when  in  the  exercise  of  the  powers  per-    "" 
taining  to  the  Court,  of  appointing  trustees  and  regulating  trusts, 
it  shall  be  necessary  to  settle  a  scheme  for  the  administration  of 
any  charitable  or  other  permanent  endowment,  the  Lord  Ordinary 
shall,  after  preparing  such  schemes,  report  to  one  of  the  divisions 
of  the  Court,  by  whom  the  same  shall  be  finally  adjusted  and  settled ; 
and  in  all  cases  where  it  shall  be  necessary  to  settle  any  such 
scheme,  intimation  shall  be  made  to  Her  Majesty's  Advocate,  who 
shall  be  entitled  to  appear  and  intervene  for  the  interests  of  the 
charity  or  any  object  of  the  trust  or  the  public  interest." 

(/)  Pet. Moriton^ZOJxme  1868, 1  Macph.         (^)  Low,  Petr.,  17  Nov.  1866,  4  Macph. 
1009.  46. 

[h)  80  and  81  Vict.,  cap.  97. 
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CHAPTER  LXVII. 

ADMINISTRATION  OF  TRUSTS  FOR  PAYMENT  OF 

DEBTS. 


Distmctioii  be-  2137.  In  this  clasB  of  trusts  the  chief  distinction  is  between  the 
uveen^trurta  for  ^^scs  of  trasts  foi  behoof  of  Creditors  specified  in  a  schedule,  and 
scheduled,  Mnd    trusts  for  bchoof  of  Creditors  generally.  In  the  former  case,  the  object 

tnuts  for  credit  •      -i 

ton  genenoij.  of  the  transaction  is  the  creation  of  a  security ;  and  therefore,  if  the 
title  of  the  trustee  be  completed  beyond  the  period  of  sixty  days 
anterior  to  bankruptcy,  the  security  is  effectual  to  the  creditors  for 
whose  benefit  it  was  created.  In  the  latter  case,  the  principle  of 
the  trust  is  that  of  equal  distribution,  and  the  execution  of  the  trust 
is  equivalent  to  a  declaration  of  insolvency.  It  will  be  seen  that 
such  trusts  may  be  defeated  at  any  time  by  non-acceding  creditors. 
As  the  duties  of  the  trustee  are  very  similar  in  both  classes  of  trusts, 
we  have  not  thought  it  necessary  to  make  a  formal  division  of  the 
subject  on  this  basis  ;  but  the  distinction  must  be  kept  in  view  in 
all  questions  concerning  the  validity  of  the  trust,  and  the  rights  of 
acceding  creditors,  (a) 

Tefltamentary  2138.    I.   VALIDITY  OF  VOLUNTARY  TRUSTS. — A  trUSt  for  bohoof 

^^^verteT^  of  Creditors  may  be  created  either  by  a  testamentary  conveyance,  or 
CT^tOT?  ^"  ^y  *  ^^®^  *^^^  vivos.  Testamentary  settlements  for  behoof  of  the 
granter's  creditors,  as  the  principal  beneficiaries  of  the  trust,  are  not 
of  common  occurrence  ;(6)  but  if  the  trustee  of  a  family  settlement 
is  aware  that  the  estate  is  likely  to  prove  insolvent,  he  ought  to 
consider  himself  a  trustee  for  the  interest  of  the  truster's  creditors, 
and  to  preserve  the  surplus  fund  for  rateable  distribution,  (c)  How- 
ever, unless  the  insolvency  is  patent,  the  trustee  may  pay  prima 
venienti  after  the  elapse  of  six  months,  subject  to  preferences.  ((2) 

(a)  See  2  Bell's  Ck>m.,  5th  ed.,486  etieq,     F.C. ;  Toun^  v.  Johfuton'i  7V«.,  16  June 

(b)  See   Cooper  y.  Mackarme,  18  Jan.      1841,  8  D.  1020. 

1860,  22  D.  880;  WaUon  v.  Johnston,  10  {d)  Globe  Ine,  Co.  y.  Mackenzie,  5  Aug. 

April  1848,  6  Bell,  246.  1850,  7  Bell,  296;  affiming  11  D.  618, 

(e)  Gardner  y.  Peartony  28  Koy.  1810,     and  cases  there  cited;  see  Act  of  Sd.  1662. 
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If  the  creditors  agree  to  convert  the  trust  as  it  stands  into  a  private  qhaptkbixvu. 
trust  for  their  own  behoof,  he  will,  from  the  execution  of  an  agree- 
ment to  that  effect,  be  subject  to  the  guidance  and  directions  of  the 
creditors.  If  a  voluntary  arrangement  cannot  be  effected,  the 
safest  course  is  to  have  the  funds  distributed  under  the  sanction  of 
the  Court  in  an  action  of  multiplepoinding  or  judicial  sale.  We 
may  remark,  however,  that  where  any  doubt  exists  as  to  the  sol- 
vency of  the  estate  of  a  defunct,  the  better  course  for  the  trustee  is 
to  decline  the  trust,  and  to  allow  the  estate  to  be  wound  up  by  a 
judicial  factor  under  the  Bankruptcy  Act.(e) 

2139.  The  object  of  a  private  trust-settlement  for  creditors  is  Tmst  may  be 
usually  twofold : — Firsts  To  accomplish  a  speedy  and  inexpensive  ^i^^i^iy, 
distribution  of  the  bankrupt's  entire  estate  amongst  his  creditors  in  |j^^.^'  ■^"^" 
the  order  of  their  completed  preferences;  and  secondly^  to  secure 

to  the  granter  the  benefits  of  a  discharge  of  his  debts,  and  protec- 
tion from  diligence,  without  exposing  him  to  the  annoyance  and 
injury  resulting  from  a  sequestration.  As  voluntary  trusts  do  not 
stop  the  acquisition  or  completion  of  preferential  rights  by  non- 
acceding  creditors,  it  may  be  necessary — ^where  steps  have  been 
already  taken  by  individual  creditors — to  obtain  their  consents  to 
a  discharge  of  their  preferences.  If  the  required  consent  is  refused, 
the  trustee  must  then  resort  to  legal  measures  for  cutting  down  such 
preferences,  which  he  is  entitled  to  do  on  the  footing  that  the  dis- 
position omnium  honorum  in  his  favour  is  a  proof  of  the  grantor's 
insolvency.  However,  unless  the  great  majority  of  the  grantor's 
creditors  are  likely  to  give  in  their  accession  to  the  trust,  it  would 
be  useless  to  proceed  with  it ;  since  it  is  in  the  power  of  any  credi- 
tor qualified  under  the  Act,  immediately  on  the  execution  of  ulti- 
mate diligence,  to  apply  for  sequestration  of  the  estate,  which,  of 
course,  supersedes  any  extrajudicial  arrangement.  (/) 

2140.  The  common  law  of  Scotland  is  not  unfavourable  to  the  Trusts  reducible 
extrajudicial  winding  up  of  the  estates  of  insolvents.      Not  long  ^tWiTeo  days 
after  the  Act  1696,  cap.  5,  it  came  to  be  admitted  that  a  debtor  was  o^^^"?*^^- 
entitled  to  make  provision,  by  his  own  act,  for  the  settlement  of  his 

affairs,  provided  the  settlement  were  unqualified  by  reservations  in 
his  own  favour,  and  that  the  rights  of  the  creditors  were  left  to  be 
regulated  by  the  law  of  bankruptcy,  {g)  But  as  the  principles  of 
the  law  of  bankruptcy  came  to  be  better  settled,  the  doctrine  was 
recognised,  that  such  deeds  derived  their  efficacy  from  the  assent  of 

(«)  See  19  &  20  Vict.,  cap.  79,  ftnd  Act  1199 ;  WaUon^s  Cfrt.  v.  Muirheady  17  Not. 

of  Sed.  26  Nov.  1867.  1826,  M.  1201 ;  Eyemouth's  Cfrt.,  1726,  M. 

(/)  19  &  20  Vict.,  cap.  79,  }  187.  1208,  overruling  DrytdcUe't  Crt,,  1696,  M. 

ig)  Sutherland  v.  WateorCa  Ore.,  172^,  M.  1197. 
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oHAPTiB  LXTii.  creditois  alone  ;  though  down  to  the  period  of  the  introduction  of 
sequestration  by  the  Act  54  George  III.,  cap.  137,  there  was  much 
fluctuation  of  opinion  on  the  point,  (A)  the  result  of  which  is  stated 
by  Lord  Eilkerran  in  his  report  of  Snodgrasa  t.  BeaJtd  Crs.j  who 
says: — "The  Lords  have  come  and  gone  upon  the  question  how  far, 
when  one  is  bankrupt  in  terms  of  the  Statute,  he  can,  by  a  general 
disposition  to  his  creditors,  tie  them  up  from  after  diligence :  and 
by  the  latest  decisions  it  is  found  that  he  cannot.''(t)  Ultimately, 
the  House  of  Lords  decided  against  the  validity  of  trust-deeds  in 
competition  with  non-acceding  creditors.  (2;)  Since  that  time  it  has 
been  repeatedly  held  that  trust-deeds  granted  within  sixty  days  of 
bankruptcy  are  ineffectual  in  competition  with  legal  diligence  ;(Q 
though,  where  the  challenge  is  deferred  until  after  the  trustees 
have  entered  upon  a  course  of  beneficial  administration,  the  Ck)urt 
will  not  allow  their  management  to  be  interfered  with  until  mat- 
ters are  put  in  train  for  judicial  settlement,  (m) 

2141.  Irrespective  of  the  operation  of  the  modem  Bankruptcy 
Acts,  trust-deeds  were  liable  to  be  cut  down  after  the  lapse  of  sixty 
days  from  their  date,  as  being  in  defraud  of  the  diligence  of  non- 
acceding  creditors,  and  in  virtue  of  the  Act  1621,  cap.  18.  The 
right  of  challenge  under  the  second  branch  of  this  Statute  is  founded 
on  the  creditor's  interest  to  have  his  diligence  completed  without 
suffering  any  interruption  from  the  voluntary  act  of  the  debtor. 
The  Statute  was  held  to  apply  equally  to  trust-deeds  as  to  indi- 
vidual preferences,  for  the  obvious  reason  that  the  creditor's  interes't 
to  follow  out  his  diligence  was  not  less  materially  abridged  by  the 
operation  of  a  trust  than  by  that  of  a  deed  in  security ;  for  such  ar- 
rangements, however  beneficial  to  the  common  interest,  could  not 
be  allowed  to  operate  to  the  injury  of  the  individual  creditor  who 
had  availed  himself  of  the  means  provided  by  the  law  for  attaching 
the  property  of  his  debtor.  (») 

2142.  In  virtue  of  the  existing  Bankruptcy  Act,(o)  which  in 
this  fespect  is  based  upon  previous  legislative  provisions,  (jo)  in- 

(K)  Smee  *  Co,  v.  AnderswCt  On.,  1784,  (I)  ffutehinBon  v.  Oibion,  1791,  M.  1221 ; 

M.  1206 ;  Earl  of  Aberdeen  ▼.  Lowia,  1786,  White  ▼.  WaUon,  1808,  Hame,  649 ;  Munro 
M.  1208;  Jaekton  v.  Simpton,  1767,  M. 
1212;  LeUh  ▼.  Uvingeton,  1759,  M.  1212; 
WUeon  y.  M'  Viear,  1762,  M.  1214 ;  Jamie- 
ton  V.  CoutU  j*  Co,,  1768,  M.  1216  ;  Mudie 
y.  Dickeon,  1764,  M.  1104. 

(t)  Snodgraee  v.  BeaW  Cra.,  1744,  M. 
1209. 

(A)  Petert  v.  Spiere,  18  Dec.  1767,  M. 
1218;  Johnston  v.  Fairholine'e  Crs.,  1770, 
M.  "  Bankrupt,"  App.  No.  5. 


Trust  maybe 
defeated  DjT 
the  execation 
of  ultimate  dili 
genoe; 


V.  Frater,  6  Br.  Sup.  886. 

(m)  Kerr  y.  Oraham'e  Tre,,  17  Nov.  and 
21  Dec.  1827,  6  Sh.  78,  270. 

(n)  Farquharson  y.  Cumminff'e  Cre,,  1729, 
M.  1206 ;  and  see  Mansjieldy,  Brown,  1785. 
M.  1207;  Wardrop  v.  Fairholme,  1744,  M. 
4860. 

(o)  19  &  20  Vict.,  cap.  79,  {  7-15. 

(p)  64  Geo.  III.,  cap.  187 ;  2  &  8  Vict., 
cap.  41 ;  16  &  17  Vict.,  cap.  58 — now  re- 
pealed. 
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solvency  (of  which  the  execution  of  a  trust-deed  omnium  bonorum  qhaftkblxth. 
is  legal  evidence),  coupled  with  the  execution  of  ultimate  diligence, 
etc.,  is  notour  bankruptcy,  and  entitles  the  creditors,  ot  the  bank- 
rupt, with  concurrence  of  a  creditor  or  creditors  possessing  the  re- 
quisite qualification,  to  apply  for  sequestration  of  the  estate  ;  and 
accordingly,  even  where  the  estate  has  been  effectually  vested  in 
trustees  by  infeftment  and  tradition  of  moveables,  it  may  be  taken 
out  of  his  person  at  any  time  within  four  months  of  insolvency  by 
the  operation  of  the  vesting  clause  of  the  Bankruptcy  Act.  (9) 

2143.  It  may  easily  happen,  from  the  circumstance  of  there  or  by  action  of 
being  no  diligence  begun  prior  to  the  trust,  or  otherwise,  that  the  jn<*i«*i»^«; 
reductive  provisions  of  the  Acts  1621  and  1696  are  inapplicable. 

The  operation  of  the  Bankruptcy  Act,  again,  may  be  excluded,  in 
the  event  of  no  qualified  creditor  coming  forward  to  apply  for 
sequestration.  Even  in  the  case  supposed,  however,  the  trust  is 
still  liable  to  be  defeated  at  the  instance  of  non-acceding  creditors 
resorting  to  the  process  of  judicial  sale,  to  which  the  subsistence  of 
a  voluntary  trust  is  no  bar.(r)  Trusts  which  are  not  so  framed  as  or  by  creditors 
to  confer  preferences  on  individual  creditors,  may  be  defeated  in-  „" n^ureT 
directly  at  any  time  by  non-acceding  creditors.  The  principle  of 
the  trust  is  equal  distribution ;  and  any  creditor,  by  resorting  to 
any  diligence  under  which  he  may  obtain  payment,  will  render  the 
trust  ineffectual  by  defeating  its  purposes.  («)  Subsequent  credi- 
tors, however,  cannot  interfere ;  they  can  only  attach  the  rever- 
sionary interest.  (Q 

2144.  II.  Constitution  of  trusts  for  payment  of  debts. — A  Tnat-convey. 
trust-conveyance  for  behoof  of  creditors  may  be  constituted  by  the  J^^,J3i2J,SS 
act  of  the  insolvent  himself,  either  without  or  with  the  assent  of  nni«M  creditors 
his  creditors.     In  the  former  case,  the  granter  must  execute  the  " 
settlement  unconditionally,  and  take  the  risk  of  a  reduction ;  in  the 

latter,  he  wiU  naturally  stipulate  for  the  usual  terms  of  personal 
protection  and  ultimate  discharge, — ^which,  in  strict  form,  ought  to 
be  embodied  in  a  relative  deed  of  accession,  to  be  executed  by  the 
creditors  ;  for,  it  is  said,  if  the  conditions  in  the  bankrupt's  favour 
are  made  to  flow  from  his  own  act,  the  proceedings  are  liable  to  Effect  of » 
be  swept  away  at  the  instance  of  any  recusant  creditor  who  may  discharge. 

(q)  19  &  20  Vict.,  cap.  79,  §§  16  and  102.  (s)  Earl  o/Breadalbana  v.  M'Dmald,  16 

The  same  result  had  heen  arrived  at  by  Jan.  1824,  2  Sh.  621,  N.  E.  629 ;  Colvillea 

judicial  oonBtmction  of  former  Statutes:  Ors.  v.  ColvilU't  TrusUe,  1779,  M.  1221 ; 

Fori  o/KeUie  v.  Crawford,  28  Feb.  1821,  Leith  ▼.  LwmgtUme,  1769,  M.  1212. 

F.O. ;  18  Nov.  1821,  1  Sh.  128,  N.  E.  126,  (t)  Campbell  v.  EdderUru't  Crs.,  14  Jan. 

Loekie  v.  Mason,  14  Feb,  1887,  16  Sh.  647.  1801 ;  M.  "Adjudication,"  App.  No.  11  ; 

(r)  CruUenden  v.  Rattray,  2  Dec.  1824,  Herriet,   Farquhar,   ^  Co.   v.  Burnett,  20 

3  Sh.  847,  N.  E.  247.  Nov.  1846.  9  D.  111. 
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cHAPTKBLxvii.  choose  to  withdraw  from  the  ajTaiigement.(tt)  In  practice,  how- 
ever, it  is  UBual  to  stipulate  in  the  trust-deed,  that  creditors  taking 
benefit  under  it  discharge  the  debtor.  This,  in  the  case  of  simple 
trusts,  is  held  to  obviate  the  necessity  for  a  separate  deed  of  acces- 
sion. As  a  check  upon  the  prosecution  of  separate  measures,  a 
power  is  also  given  to  the  trustee,  in  the  event  of  any  of  the  credi- 
tors declining  to  accede,  to  apply  for  sequestration  of  the  estate 
under  the  Bankruptcy  Act. 
Form  of  the  2145.  As  regards  the  form  of  the  deed  of  trust,  it  is  essential 

ExfaeUabBO'    that  it  should  Contain  in  gremio  a  perfect  legal  transference  of  the 
lute  dispontioD.  insolvent's  wholc  estate  to  a  trustee,  upon  which  the  latter  may 
complete  a  title  according  to  the  rules  of  conveyancing.     It  is  not 
unusual  to  insert  a  destination  to  heirs  and  assignees ;  a  better 
form  of  destination  is  to  take  the  conveyance  to  two  or  more  trus- 
tees in  succession. (x)    As  we  remarked,  in  treating  of  trusts  for 
sale,(^)  a  convenient  form  of  trust-conveyance  is  that  of  an  abso- 
lute disposition,  accompanied  by  a  back-bond  of  trust  in  favour  of 
creditors  for  their  respective  interests,  expressing  the  purposes  of 
the  conveyance,  and  containing  a  clause  of  registration  for  execu- 
Dispositioii  in     tiou  agaiust  the  trustee.     The  chief  advantage  of  this  form  is,  that 
£Si?f«Sr     it  enables  the  trustee  to  give  an  unimpeachable  title  to  purchasers, 
absolving  them  from  any  concern  with  the  purposes  of  the  trust  or 
with  the  application  of  the  purchase-money.     But  the  same  objects 
may  be  accomplished  by  a  regular  trust-deed  with  ample  powers, 
which  is  less  expensive,  and,  unless  in  very  large  trusts,  is  the  form 
generally  used  in  practice. 
Purposes  of  the        2146.  If  the  form  of  an  ordinary  trust-disposition  is  adopted,  it 
will  contain  the  purposes  usual  in  settlements  for  creditors,  which 
are — the  sale  of  the  debtor's  whole  estate,  the  payment  of  his  just 
and  lawful  debts,  and  the  retrocession  of  the  debtor  and  his  heirs. 
In  the  case  of  trusts  for  the  benefit  of  individual  creditors,  there  is 
an  advantage  in  specifying  the  debts  so  far  as  known,  which  may 
be  done  by  reference  to  a  schedule ;  the  truster  being  bound,  of 
course,  by  his  admission  of  liability  to  the  extent  of  the  debts  thus 
Poweraof         set  forth.  («)     A  disposition  to  the  creditors  directly  as  joint  pro 
co^ttees.       indiviso  disponees  is  open  to  the  objection  that  it  does  not  provide 
for  the  administration  of  the  property,  or  for  bringing  in  other 
creditors  who  may  afterwards  appear.     It  is,  however,  usual  and 

(II)  Grant  v.  Cumngham,  1747,  M.  1210;  1849,  11  D.  871 ;  EuUa  ^.  Rohert9on,  16 

Sutherland  w.  Watson,  1724,  M.  1199.    See  Feb.  1888.  11  Sh.  897.     See  7  W.  &  S. 

Bell's  Com.,  6th  ed.,  1178.  176.     The  enameration  of  debts  does  not 

(z)  Chap.  56,  sect  1.  change  their  nature  from  moveable   to 

(y)  Chap.  64,  sect.  1.  heritable ;  Hawkins  t.  Havkms,  28  Hay 

(»)    Wothsrapo(m  y.    Winning,   18    Jan.  1848,  5  D.  1086,  overruling  Ersk.  2,  2,  16. 
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proper  in  trust-deeds  for  payment  of  debts,  to  name  a  committee  ohaptiblxyh. 
of  creditors  to  advise  with  the  trustee. 

2147.  It  is,  of  course,  proper  to  secure  the  acceptance  of  the  Tmst  subnsts 
trustee  before  the  completion  of  the  settlement ;  though  it  would  fiSiure  of  the  °^ 
seem,  on  the  analogy  of  family  settlements,  that  his  non-acceptance  *""***• 
does  not  destroy  the  radical  interest  of  the  creditors  as  beneficiaries, 

or  deprive  them  of  the  preference  which  the  execution  of  a  settle- 
ment in  their  favour  gives  over  creditors  claiming  on  debts  posterior 
to  the  date  of  its  execution,  (a)     In  the  event  of  the  death  of  the  Modeof  pro- 
tmstee,  the  estate  may  be  taken  up  by  his  heir,  serving  as  heir  of  kpse. 
provision  pro  format  for  the  purpose  of  conveying  the  estate  to  the 
creditors,  or  to  a  new  trustee  for  their  behoof.  (6)     If  there  be  no 
destination  to  the  heirs  of  the  trustee  in  the  settlement,  the  process 
of  declaratory  adjudication  will  be  available  for  the  purpose  of  re- 
instating the  truster  and  his  creditors  for  their  respective  inter- ' 
ests.     The  deed  of  settlement  should  contain  a  power  in  favour  of 
the  creditors  of  electing  a  new  trustee  or  trustees  if  necessary,  (c) 
If  the  vacancy  is  caused  by  resignation,  the  estate  will  be  trans- 
ferred to  the  new  trustee  by  a  deed  of  devolution,  to  be  executed 
by  his  predecessor.    If  it  is  caused  by  death,  the  title  may  be  made 
Tip  by  declaratory  adjudication. 

2148.  Although  the  trustee's  title  of  administration  is  liable  to  Preferences 
be  defeated  by  judicial  proceedings  at  the  instance  of  non-acceding  J^^  subsist, 
creditors,  it  is  to  be  understood  that  any  real  right  which  he  may  jS^lnwttSfon 
acquire  for  the  benefit  of  his  constituents  will  enure  to  them,  not-  ***^P^g^ 
withstanding  the  supercession  of  the  trust ;  and  will,  if  completed  creditors, 
before  the  acquisition  of  a  real  right  on  the  part  of  non-acceders, 

confer  a  preference  on  the  creditors  for  whom  the  trustee  acts.  On 
this  account,  it  is  of  the  utmost  importance  to  the  interests  of  the 
trust  that  the  trustee  should  lose  no  time  in  completing  his  title  to 
the  property  and  effects  of  the  bankrupt  which  are  the  subject  of 
the  disposition  in  his  favour.  For  it  will  be  observed,  that  the  re- 
sult of  the  competition  between  the  trustee,  as  holding  for  the 
general  body  of  creditors,  and  the  non-acceding  creditors  pursuing 
separate  measures,  depends  upon  priority  in  the  completion  of  the 
title  ;  that  is,  upon  priority  of  infeftment  in  the  case  of  heritage, 
and  of  delivery  or  intimation  in  the  case  of  personal  property. 

{a)  See  the  cases  of  DaUaa  v.  Leithnum,  HamUtorCa  Or,  ▼.  Earl  of  Selkirk^  1740, 

1710,  M.  16,191 ;  CampbeU  y.  Monzie,  1762,  Elch.  "  Trust,"  No.  9. 
M.  14,703 ;  and  cases  on  Acceptance,  chap.  (c)  See  Earl  of  Lauderdale  v.  Earl  of  Fife, 

65,  sect.  1.  9  March  1880,  8  Sh.  675.    Qucere,  Can  the 

(5)  The  creditor's  right  of  action  trans-  Court  grant  authority  in  case  of  necessity 

mits  against  the  trustee's  heir;  Duke  of  for  the  election  of  a  new  trustee?    See 

Pet.  MiteheU,  28  Jan.  1860,  22  D,  682. 
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oHAPTKBtxvii.       2149.  The  following  suggestions  as  to  the  means  to  be  pursued 
Completion  of    ^J  Voluntary  trustees  in  order  to  secure  a  preference  in  bankruptcy, 
tnutee'8  titie.     are  adapted,  with  some  additions  and  modifications,  from  Mr  Bell's 
Where  truster    chapter  ou  Trust-Deeds  for  Creditors,  (d)     When  the  truster  is 
feudally  infeft,  there  can  be  no  diflBctdty  in  the  ordinary  case.    The 
trustee,  by  the  debtor's  conveyance,  acquires  right  to  the  estate, 
and  his  title  is  completed  by  recording  the  disposition  in  the  Be- 
gister  of  Sasines.     The  only  case  which  calls  for  special  notice,  is 
that  in  which  the  creditors  stand  opposed  to  a  purchaser  possessing 
on  a  minute  or  missive  of  sale  or  a  disposition  in  the  old  form, 
without  precept  or  procuratory.     As  the  purchaser  is  in  law  only  a 
creditor  for  the  value  of  the  property,  it  will  be  the  duty  of  the 
trustee  acting  for  the  other  creditors  to  endeavour  to  gain  a  com- 
plete title,  which  may  disappoint  the  hopes  of  the  purchaser,  and 
bring  him  in  only  as  a  creditor  among  the  rest.     The  conveyance 
in  favour  of  the  trustee  gives  him  the  same  right  as  the  purchaser, 
and  the  party  who  gets  the  first  adjudication  in  implement  will 
have  a  preferable  right  to  the  estate. 
Where  tnirter  2150.  Where  the  truster  is  not  infeft,  two  cases  may  be  dis- 

t!^^tekM  toXm  tinguished :  one,  where  he  holds  by  singular  titles ;  the  other, 
et  taU,  where  he  has  succeeded  to  the  estate.     If,  in  the  former  case,  the 

truster  possessed  on  an  unrecorded  conveyance,  the  trustee,  by 
virtue  of  the  general  assignation  in  his  favour,  may  complete  his 
title  by  recording  both  instruments.  In  this  case  the  trustee,  not 
being  an  onerous  assignee,  can  only  take  the  debtor's  interest  tan- 
tvm  et  tale,(e)  It  sometimes  happens  that  the  debtor  has  burdened 
his  estate,  and  that  the  conveyance  to  the  purchaser  or  creditor 
has  been  put  upon  record  as  a  cfe  wc  conveyance,  while  the  debtor 
himself  was  not  infeft  If  the  creditors  allow  the  debtor's  title  to 
be  completed  by  registration,  the  infeftment  will  accresce  to  the 
right  already  granted,  which  will  thereupon  become  a  complete 
and  preferable  right.  (/)  The  trustee  must  therefore  pass  over  the 
debtor,  and  take  infeftment  on  an  assignation  to  the  debtor's  title ; 
by  which  means  the  infeftment  already  taken  on  the  other  convey- 
ance will  become  ineffectual. 
Where  tnuter  2161.  If  the  debtor  has  succeeded  to  his  ancestor,  and  his  title 

^Smcy!"  h©  not  yet  completed,  the  trustee  must  proceed  to  complete  the 
title,  either  by  service  of  the  debtor  as  heir  to  his  ancestor,  or  by 
notarial  instniment  in  his  own  favour  upon  the  ancestor's  general 
disposition,  as  the  state  of  the  title  may  require.     If  the  debtor's 

{d)  Shaw's  Bell's  Com.  1174.  Pat.  707,  with  Dingwall  t.  M'Combie,  1  Sh. 

(e)  Compare   Red/earn   v.  Somerwnl,  6     468,  N.  E.  481. 

(/)  stair,  8,  2,  1 ;  Erak.  2.  7,  8. 
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title-deeds  have  been  deposited,  subject  to  a  lien,  the  trustee  can-  ohaptmlxyii. 
not  enforce  delivery,  except  under  reservation  of  the  preference  ^^^  ^^      ^.^ 
thereby  created ;  but  if  they  have  been  delivered  to  him  under  re-  1J«°  gi^«8  a 
servation  of  preferences,  and  the  trustee,  on  considering  the  matter, 
should  decline  to  take  up  the  property,  he  is  not  deemed  to  have 
made  such  use  of  the  documents  as  would  oblige  him  to  recognise 
the  lien.(gr) 

2162.  III.  Accession  by  cbeditors. — Accession  may  either  be  Ezpren  aooes- 
declared  by  deed  or  implied  from  circumstances.  In  the  former  k^ru^eot  in^' 
case,  the  acceding  creditor  is  bound  by  his  subscription,  or  by  that  ^'^^^^ 

of  a  mandatory  authorised  to  act  for  him,  to  certain  conditions  in 
favour  of  the  insolvent  ;(A)  amongst  which  the  most  usual  are,  a 
consent  to  a  supersedere  of  diligence,  or  a  delegation  of  the  credi- 
tor's power  over  the  debtor  to  the  trustee,  and  an  agreement  that 
if,  after  a  certain  time,  dividends  shall  have  been  paid  to  a  specified 
amount,  the  debtor  shall  be  entitled  to  a  discharge  as  to  his  per- 
sonal liberty  and  future  acquisitions,  or  that  he  shall  be  discharged 
of  all  his  debts  by  the  assent  of  a  certain  proportion  of  the  credi- 
tors. By  the  deed  of  accession  the  trustee  is  also  clothed  with  the 
necessary  powers  of  management,  which  embrace  such  of  the  func- 
tions of  the  trustee  in  a  sequestration  as  may  be  thought  appro- 
priate ;  and  the  creditors  bind  themselves  to  observe  all  the  rules 
of  a  sequestration.  The  deed  may  also  reserve  powers  of  assump- 
tion, and  authority  to  compel  the  resignation  of  the  trustee  in  the 
event  of  his  delaying  the  execution  of  the  trust  unreasonably. 

2163.  Accession  may  also  be  inferred  from  facts  and  circum-  Accession  to 
stances  inconsistent  with  the  supposition  of  an  intention  on  the  bferrS*fr^ 
part  of  the  creditor  to  resort  to  separate  measures  for  the  acquisi-  circumstances. 
tion  of  a  preference.    The  subscribing  of  an  agreement  or  minute  of 
meeting  of  the  creditors  would,  on  the  ordinary  principle  of  ret  in- 
terveniusy  be  sufficient  to  bar  a  creditor  from  resiling.     The  law  of 
accession,  however,  is  in  this  respect  unusually  favourable  to  the 
general  interest  of  the  creditors,  insomuch  that  the  mere  attend- 
ance of  a  creditor  at  a  meeting  at  which  common  measures  are  re- 
solved upon,  without  expressing  dissent ;  acknowledgment  of  the 
trustee,  by  purchasing  from  him  \{i)  or  such  other  acts  indicative  of 
acquiescence  as  are  likely  to  deceive  the  other  creditors  into  the 

{g)  Rermie  #  Webster  v.  Mylei,  8  Feb.  Jan.  1828,  6  Sh.  860 ;  LjfeU  v.  Chrittie,  11 

1847,  9  D.  626.  March  1828,  2  Sh.  288,  N.  E.  268 ;  Larkin 

(A)  Oibson  v.  Macdonald,  7  Dec.  1824,  8  v.  Smith,  1  July  1824,  8  Sh.  200,  N.  E. 

Sh.  874,  N.  E.  268.  140;  CrolVi  Trt,  v.  Robertson,  1791,  M. 

(i)  Compare  Globe  Inmerance  Co.,  16  D.  12,404;    Campbell  v.   Simpson,   1791,   M. 

1080,  with  opinions  in  same  case,  7  Bell,  11,688. 
296,  and  11  D.  618 ;  Lea  v.  Landale,  16 
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AcoMsion  rAu$ 
Hfaetiadoea 
not  import 
M8«nt  to  oondi- 
tioos  of  the 
irufi. 


oHAPTnLxvxi.  belief  that  they  are  taking  him  along  with  him,  may  be  stated  as 
a  relevant  objection  to  any  separate  proceeding  on  the  part  of  the 
creditor.  (*)  But  a  mere  tacit  recognition  of  the  trustee,  as  by  al- 
lowing decree  to  pass  in  absence  in  a  suit  at  the  instance  of  the 
trustee  for  a  debt  due  to  the  constituent,  amounts  to  nothing  more 
than  a  non  repugnantia^  and  does  not  imply  accession.  (Z) 

2164.  But  although  circumstances  indicating  an  approval  of  the 
proceedings  may  be  received  in  evidence  of  accession  to  the  extent 
of  recognising  the  trustee's  title  to  administer,  a  consent  to  condi- 
tions in  favour  of  the  insolvent  will  not  be  so  easily  implied.  Thus, 
in  Heriot  v.  Farquharson  it  was  observed,  that  the  Court  is  at 
liberty  to  consider  the  nature  and  effect  of  the  contract  to  which 
the  creditor  is  said  to  have  acceded,  and  that  the  circumstances 
from  which  the  accession  is  attempted  to  be  inferred  will  naturally 
be  taken  with  more  scruple  if  the  contract  is  attended  with  hard- 
ship, than  in  the  case  where  its  sole  effect  is  to  introduce  equality 
among  the  creditors,  and  to  prevent  unjust  preferences ;  and  ac- 
cordingly, the  Court  found  in  that  case  that  there  was  sufficient 
evidence  of  the  pursuer's  accession  to  the  trust-disposition,  but 
''  found  no  evidence  that  he  acceded  to  the  deed  of  accession  rela- 
tive to  the  said  trust-deed,  or  that  he  is  bound  thereby.''(m) 

2166.  Obligations  to  accept  of  a  composition,  to  compromise 
claims,  or  to  submit  questions  of  ranking  and  preference  to  arbitra- 
tion, will  not,  as  a  rule,  be  held  binding  upon  a  creditor  construc- 
tively acceding,  but  must  be  proved  against  him  by  evidence  of 
special  agreement  to  such  conditions,  (n)  Yet,  even  as  regards 
conditions  in  the  insolvent's  favour,  the  principle  of  ret  interventus 
may  have  place  in  the  absence  of  more  .formal  evidence  of  assent. 
And  accordingly,  if  the  friends  of  the  bankrupt,  for  the  sake  of  pro- 
curing the  accession  of  other  creditors  to  an  amicable  arrangement, 
agree  to  relinquish  securities,  or  to  suspend  the  execution  of  dili- 
gence, creditors  who  listen  to  such  proposals,  and  take  the  benefit 
of  the  proffered  concessions,  will  not  be  allowed  to  plead  that  they 
have  not  made  themselves  parties  to  the  deed.(o) 


EzanplM  of 
the  nue. 


(h)  Anderson  v.  Slarkie  ^  Co.,  2  March 
1818,  F.O. ;  fferiot  v.  Farquharaon,  infra, 

(l)  Maekie  y.  Maekinnel,  6  June  1822,  1 
8h.  466,  N.  £.  488. 

(m)  Heriot  ▼.  Farquhareon,  27  Jane  1766, 
M.  12,404. 

(n)  Thonuon  y.  Dudgeon,  20  Feb.  1856, 
17  D.  466 ;  fferiot  y.  Farquharaonf  eupra ; 
Blyth  y.  OuAofm,  2  March  1888,  11  Sh. 
612. 

(o)  Bee  also  on  this  subject  the  follow- 


ing cases;  Campbell  y.  M* Donald^ §  Trm.^  3 
July  1829,  7  Sh.  826 ;  MiUe  y.  ffamlUm, 
1  Dec  1880,  9  Sh.  110;  BeU  y.  Morton,  81 
May  1881,  9  Sh.  661 ;  Kerr*e  Tr$,  y.  Ru^ 
eeU,  16  Dec.  1882, 11  Sh.  219;  ffamUlUm  y. 
D.  of  Queentherrffa  Bxra,,  21  June  1884, 
12  Sh.  766  ;  Jopp  y.  Sir  A.  L.  ffay,  22  Dec 
1844,  7  D.  260,  where  accession  was  not 
inferred.  But  see  contra,  Briabane'a  Drs.  y. 
Crawfordy  8  Feb.  1826,  4  Sh.  422,  N.E.  427; 
BoHhwick  y.  Shepherd,  18  Noy.  1882,  11 
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2166.  The  question  is  raised  by  Professor  Bell,(p)  whether  the  qhaptiblxvu. 
contract  implied  in  accession  has  relation  to  the  person  of  the  ere-  How  far  aoces. 
ditor  or  to  his  claim  ?  that  is,  whether,  on  the  one  hand,  the  assig-  te^^^r^ 
nee  of  an  accedintr  creditor  is  bound  by  the  accession  of  his  cedent,  K>n*Uy  and  on 

°   .  ,  ,  *^  ,        assignees. 

or,  on  the  alternative  supposition,  whether  an  acceding  creditor 
may  disclaim  his  accession  to  the  trust  in  reference  to  debts  which 
he  may  subsequently  acquire  ?  Professor  BeU  answers  both  ques- 
tions in  the  affirmative,  holding  that  accession  binds  the  person  of 
the  creditor  as  regards  future  purchases,  and  also  that  assignees  are 
bound  by  such  personal  exceptions  as  are  pleadable  against  the 
cedent.  (9)  But  he  is  of  opinion  that  a  general  accession  would  not 
prevent  a  creditor  from  resorting  to  diligence  for  securing  a  right 
of  succession,  or  other  unforeseen  acquisition. 

2167.  The  accession  of  creditors  to  a  voluntary  trust  is  qualified  Accession  con- 
by  the  impUed  condition  that  other  creditors  shall  also  accede.  If,  seatot  othw*^ 
therefore,  any  of  the  creditors  stand  aloof  and  refuse  to  join  in  com-  l^^^  ^*°* 
mon  measures  against  the  debtor,  an  acceding  creditor  is  entitled, 

for  his  own  protection,  to  proceed  with  separate  diligence  notwith- 
standing his  accession,  (r)  If  an  acceding  creditor  have  already 
received  his  dividend  and  discharged  the  insolvent,  he  has  no  title 
to  interfere  with  the  pursuance  of  separate  diligence  by  others.  («) 

2168.  The  principle  of  equal  distribution  is  a  necessary  condi-  Unfair  prefer- 
tion  of  all  voluntary  arrangements  between  creditors  and  their  Si^i^r  to 
debtor ;  and  therefore,  any  advantage  promised  or  given  to  indi-  '*®^®- 
vidual  creditors,  for  the  purpose  of  procuring  their  assent,  will  be  a 
sufficient  ground  for  setting  aside  the  arrangement,  at  the  suit  of 

the  trustee  or  any  other  of  the  creditors, — whose  lawful  interests  in 
the  estate  are  necessarily  diminished  in  the  same  degree  as  that  of 
the  favoured  creditor  is  increased. (t)  The  case  of  Andersony,  M^Nair 
&  Brand  is  an  example.  (t«)  The  defenders,  who  were  in  the  habit 
of  making  advances  on  the  shipments  of  a  firm  trading  between 
Glasgow  and  Singapore,  became  parties  to  an  arrangement  under 
which  the  estate  of  the  latter  was  to  be  wound  up  by  a  liquidator 
and  a  committee  of  creditors,  by  whom  all  remittances,  whether 
for  general  or  special  account,  were  to  be  received.  Subsequent  to 
the  date  of  this  arrangement,  a  shipment  having  arrived  at  Glasgow, 

8h.  1 :  Littlejokn  y.  HamiUon,  2  S.  &  M^L.  («)  Blyth  v.  Chisholm,  2  March  1888,  11 

855,  reverBlng,  11  Sh.  701,  where  accession  Sh.  612. 

was  inferred.  (t)  Mack  y.  Jenkins,  25  Noy.  1414,  F.C.; 

(p)  Shaw*8  Bell's  Com.  1180.  Arrol  v.  Wight,  29  May  1810,  cited,  BeU's 

(q)  Dick  y.  Murison,  18  Noy.  1845,  8  D.  Com.  2, 505,  6th  ed.  1188 ;  see  the  English 

1.  cases  in  Smith's  Mercantile  Law,  727. 

(r)  Japp  y.  Say,  22  Dec.  1844,  7  D.  (ti)  Andenon  y.  M*Nair  if  Brand,  14 

260,  and  cases  there  cited.  Jan.  1859,  21  D.  257. 
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tho  defenders,  in  pursuance  of  their  ordinary  course  of  dealing, 
granted  an  acceptance  to  account  of  the  value  of  the  cargo,  receiv- 
ing the  bills  of  lading  in  security.  The  defenders  refused  to  give 
up  the  bills  of  lading  on  being  relieved  of  their  acceptance,  and  in- 
sisted on  their  right  to  retain  in  security  of  previous  advances ;  and 
the  trustee  thereupon  applied  for  an  interdict  against  the  negotia- 
tion of  the  bills  of  lading,  on  the  ground  that  their  retention  by  tho 
defenders  was  an  illegal  preference,  and  contrary  to  the  good  faith 
of  the  agreement.     The  Court  granted  interdict  as  craved. 

2169.  Although  a  trustee  has  been  expressly  authorised  by  the 
general  body  of  the  creditors  to  give  an  advantage  to  creditors  of  a 
particular  class  for  the  sake  of  purchasing  their  adhesion — as,  for 
example  by  giving  heritable  creditors  a  joint  preference  over  all 
the  lands  to  which  their  several  securities  extend — such  authority 
will  be  no  answer  to  a  personal  action  at  the  instance  of  non- 
acceding  creditors  claiming  their  equitable  share  of  the  insolvent's 
estate,  (x)  In  practice  it  is  not  unusual  to  authorise  the  trustees 
to  pay  creditors  in  full,  whose  debts  are  below  a  certain  amount. 

2160.  The  trust  may  be  invalidated  by  the  operation  of  a  clause 
in  the  trust-deed,  or  relative  deed  of  accession,  declaring  that  it 
shall  be  void  in  the  event  of  the  creditors  not  acceding  within  a 
certain  time.  But  it  appears  that  the  Court  of  Chancery,  upon 
grounds  which  would  propably  be  recognised  in  our  Courts,  will 
support  a  voluntary  trust,  if,  prior  to  the  institution  of  a  suit,  the 
creditors-  have  in  point  of  fact  assented  to  it,  or  acquiesced  in  it, 
although  the  condition  as  to  time  has  not  been  strictly  complied 
with.(y) 

2161.  If  a  debtor  assign  his  property,  in  whole  or  in  part,  in 
trust  for  certain  of  his  creditors,  and  if  the  transaction  be  fair  and 
hona  Jide^  it  will  be  sustained  ;  for  he  is  entitled  to  create  a  security 
in  the  form  of  a  trust.  But  such  conveyances  are  reducible  under 
tho  second  branch  of  the  Act  1621,  cap.  18,  if  granted  after  the 
contraction  of  debt,  and  after  diligence  has  been  begun,  (z)  Such 
trusts  will,  of  course,  be  liable  to  reduction  under  the  Act  1696, 
cap.  5,  if  granted  within  sixty  days  of  notour  bankruptcy. 

2162.  IV.  General  administration  of  the  trust. — Among  the 
furst  duties  which  devolve  upon  a  trustee  appointed  to  administer 
an  estate  for  behoof  of  creditors,  are  the  completion  of  a  title  in  his 
person,  the  securing  of  the  assent  of  other  creditors  as  far  as  prac- 

(x)  Mansfield  v.   Young's  Tr,,  80  Nov.  (y)  SpoUUwoode  ▼.  Stoekdale,  G.  C!oopu 

1843,  6  D.  146.    The  rule  is  different  in  a  102. 

sequestration,  where  the  resolution  of  the  (z)  See  Bell's  Com.  6th  ed.  1138,  and 

majority  binds ;  see  Oray  v.  Fraser,  6  Feb.  cases  in/hi,  i  2167. 
1850,  12  D.  684. 
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ticable,  and  the  institution  of  proceedings  for  cutting  down  or  obapteblxyh. 
vacating  illegal  preferences  and  the  diligence  of  creditors  pursuing 
separate  measures.  Of  these  we  have  already  spoken.  The  trustee 
must  satisfy  himself,  at  his  own  risk,  as  to  the  validity  and  extent 
of  his  constituent's  title  to  the  estate ;  taking  care,  for  example,  if 
the  truster's  interest  is  limited  to  a  liferent,  not  to  pay  dividends 
or  incur  obligations  beyond  the  value  of  the  income.  Sometimes  a 
trust  contemplates  the  raising  of  a  fund  by  policies  of  life  assurance, 
the  premiums  being  payable  out  of  the  revenues  of  the  estate.  In 
this  case  the  trustee  may  safely  imdertake  the  duty  of  receiving 
and  distributing  the  fund,  and  of  keeping  up  the  policies  in  so 
far  as  the  rents  are  sufficient  for  the  purpose.  But  he  will  be  liable 
to  the  fiar  or  next  heir  for  any  intromissions  with  the  rents  after 
his  constituent's  decease ;  the  plea  of  honafide  possession  being  in- 
applicable to  the  case,  (a) 

2163.  The  duties  next  incumbent  upon  the  trustee  are  those  of  Beaiisation  and 
realising  the  moveable  estate,  and  bringing  the  heritage  to  sale  by  thel^ter 
public  auction.  By  his  title  as  legal  proprietor  of  the  estate,  the 
trustee  is  clothed  with  all  usual  and  necessary  powers  of  adminis- 
tration, so  that  he  may  pursue  and  defend  actions  on  behalf  of  the 
insolvent  without  the  consent  of  the  latter,  (6)  and  may  accept  or 
renounce  leases,  or  heritable  succession,  in  which  the  insolvent 
had  an  interest,  (c)  To  avoid  repetition,  we  refer,  on  the  subject 
of  realisation  and  management,  to  a  previous  chapter,  in  which 
the  general  duties  of  trustees  of  heritable  and  moveable  estate  are 
discussed.  (<i) 

2164  With  regard  to  prohibitory  diligence,  the  duties  of  the  Cutting  down 
trustee  will  be  regulated  by  the  provisions  of  the  Bankruptcy  Sta-  pr^ferencw  and 
tutes  of  1856,  relating  to  arrestments  and  sales  of  heritable  pro- ^"s«»^  ^S"°- 
perty.     By  the  12th  section  of  the  General  Bankruptcy  Act,(e)  all 
arrestments  and  poindings  used  within  sixty  days  before,  or  four 
months  after  notour  bankruptcy,  are  to  be  ranked  pari  passUy 
among  which  are  included  arrestments  on  the  dependence,  pro- 
vided the  proceedings  are  completed  without  undue  delay.     Credi- 
tors producing  a  liquid  ground  of  debt  in  a  furthcoming  or  other 
action  relative  to  the  subject  of  arrestment  or  poinding,  may  be 
ranked  as  if  they  had  executed  diligence ;  and  creditors  who  have 
already  obtained  payment  may  be  compelled  to  refund.     Arrest- 
ment used  subsequently  to  the  expiry  of  the  period  of  four  months, 

(a)  Jtutiee  v.  Boss,  21  Nov.  1829,  8  Sh.  (e)  WilUanuonY,  Johnstone,  28  Dec.  1848, 
108.                                                                  11  D.  882. 

(b)  Carriek  v.  HuUhiion,  11  June  1844,  (d)  Chap.  68,  sect.  1. 

6  D.  1148.  \e)  19  &  20  Vict.,  c.  79,  ?  12. 

2d2 
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oHAPTiB  LXYii.  giyes  Becurity  only  over  the  reversion.  Inhibition  may  be  dis- 
charged by  bringing  the  property  to  a  judicial  sale,  or  by  means  of 
an  adjudication  in  the  name  of  the  trustee  for  behoof  of  the  credi- 
tors, or  by  a  joint  adjudication  in  name  of  the  creditors  them- 
selves. (/).  The  accession  of  an  inhibiting  creditor  is  not  a  suffi- 
cient authority  to  the  trustee  to  proceed  with  a  private  sale  unless 
the  preference  be  expressly  discharged,  (g')  By  the  Act  19  &  20 
Vict.,  cap.  91,  purchasers  at  judicial  sales  are  empowered  to  consign 
the  purchase-money  in  bank  for  behoof  of  all  having  interest.  Ar- 
resters of  the  equitable  interest  under  a  testamentary  trust  are  not 
bound  by  the  rules  of  diligence  which  are  applicable  to  trusts  for 
behoof  of  creditors.  (A) 
Trasteenuj  2166.  Where  a  trustee  is  empowered  to  decide  as  an  arbiter 

to Sadeques-  upou  the  Validity  of  claims,  or  to  determine  questions  of  preference, 
tioDs  of  nuking,  j^^  ^^^^  ^^^  guided  by  the  rules  of  Bankruptcy.     But  though  the 

Court  will  endeavour  as  far  as  possible  to  withdraw  the  rights  of 
the  creditors  from  the  caprice  of  the  trustee,  it  cannot  review  his 
judgments  on  the  merits,  if  he  has  been  lawfully  invested  with  the 
powers  of  an  arbiter.  It  will  be  the  duty  of  the  trustee,  in  any 
event,  to  act  upon  strictly  legal  considerations,  taking  legal  advice 
when  necessary. 
LiabUity  of  th«  2166.  The  trustec  is  bound  by  the  law  of  the  contract  to  lodge 
lo^wand'  *^11  monies  received  on  account  of  the  trust  in  bank,  in  a  separate 
breach  of  trust.  account.(t)  If  the  fuuds  appropriated  to  the  payment  of  a  current 
dividend  are  retained  by  the  trustee  in  his  own  hands,  and  he  fails, 
it  would  seem  that  the  loss  falls  exclusively  upon  those  creditors 
who  have  not  already  received  payment,  and  that  they  will  not  be 
entitled  to  an  equalising  dividend  out  of  funds  afterwards  re- 
covered.(i)  The  trustee  will  be  personally  responsible  for  dividends 
which  he  may  have  omitted  to  pay  to  a  creditor  whose  claim  has 
not  been  formally  disallowed. (Z) 

Voluntary  2167.   V.    PAYMENT   OF   THE  TRUSTER'S  DEBTS. — In  the  Case  of  a 

plate  the  benefit  trust  inter  vtvos,  the  ostato  is  vested  in  the  trustee  for  the  benefit 
cleStore  wily.    ^^  ^^  ^^^  Creditors  in  debts  contracted  prior  to  the  date  of  execu- 
tion ;(w)  consequently,  it  is  not  a  good  defence  to  a  claim  made  at 
any  time  before  the  final  distribution,  that  the  creditor  had  not 

(/)  See  19  &  20  Vict,  c.  91,  bs  to  Sales         (»)  Maefarlane  y.   CimuUnm,   12    Dec. 

and  AdjadicatloDB  in  Bankruptcy.  1828,  2  Sh.  678,  N.  E.  496. 

(ff)  Munro  v.  Gordon's  Crs.,  1777,  M.  (A)  Bell's  Com.  1181,  6th  ed.  2,  608. 

••  Inhibition,"  App.  No.  1.  (0  Ure  v.  Jeffrey,  2  Sh.  646,  N.  K  646 ; 

(A)  Globe  Ins.  Co,  v.  Mackenzie,  6  Ang.  21  June  1826,  1  W.  &  S.  666. 
1860,  7  BeU.  296;  affirming  11  D.  618.  (m)  Unlike  a  private  trustee,  who  maj 

See  16  D.  1080;  Act  of  Sederunt  1662.  pay  ^mo  venienti;  see  chap.  68,  sect.  Z. 
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given  in  his  accession,  (ti)  Postponed  creditors  may  attach  the  re-  qhapteblxvu. 
versionary  interest  by  adjudication  directed  against  the  truster  or 
his  heirs — ^not  against  the  trustee.(o)  If  the  reversion  has  been 
disposed  of,  they  have  no  remedy  against  the  estate,  (p)  In  trusts 
constituted  by  testamentary  settlement  for  payment  of  20s.  in  the 
pound  on  debts  already  discharged,  the  direction  has  been  held  to 
include  all  debts  incurred  prior  to  the  testator's  death ;  and  there  is 
no  lapse  though  a  creditor  die  before  the  testator,  (g)  Sickbed  and 
funeral  charges  and  mournings  are  preferable  debts  at  common 
law.(r) 

2168.  Trusts  for  the  payment  of  debts  already  discharged  seem  Trusts  for  ytiy- 
to  be  subject  to  the  same  rules  of  interpretation  as  onerous  trusts  ui/uu.  ^  ^ 
for  behoof  of  creditors.  Thus,  where  a  truster  burdened  his  herit- 
able estate  with  payment  of  "  all  just  and  lawful  debts  contracted 
by  the  said  A.  B.,  my  son,  and  resting  owing  at  his  death,  in  so  far 
as  these  debts  shall  not  be  extinguished  during  my  life,"  the  estate 
was  held  to  be  burdened  with  all  debts  of  whatever  nature  due  by 
the  son,  including  the  debts  of  the  truster  himself,  for  which  the 
son  was  only  liable  8ub8idtarie.(s)  And  where  a  party  who  had 
been  in  indigent  circumstances,  but  afterwards  came  into  an  estate, 
conveyed  it  to  trustees  with  a  direction  to  pay  all  debts  for  which 
she  was  "  bound  in  law  or  equity  or  in  conscience,"  the  Court  held 
that  this  would  include  a  recompense  for  aliment,  as  this  was  a 
debt  for  which  the  truster  was  under  a  natural  obligation  to  grant 
a  recompense.  (^)  In  another  case,  the  debtor's  widow  had  assigned 
the  surplus  rents  of  her  own  estate  to  trustees  for  behoof  of  her  hus- 
band's creditors,  on  the  understanding  (which  was  not  expressed  in 
the  deed  of  assignment)  that  the  debts  would  be  paid  off  in  five 
years.  It  was  held,  notwithstanding,  that  the  creditors  were  en- 
titled to  apply  the  rents  in  extinction  of  their  claims,  until  the 
whole  debt  had  been  paid  off.(w)  Where  trustees  have  power.  Trustee  bound 
either  by  express  grant  or  by  implication,  to  sell  heritage  for  the  TOWCT^oHaie 

(n)  Innet  v.  MutteU,  1794,  BeU's  Fol.  Ca.      1  Sh.  168,  N.  E.  166 ;  Douglas  v.  M'Clt/-  Za^^Le  ^- 

21  and  8.  "  mont,  11  Dec.  1802,  Hume,  464.  sufficient, 
(o)  Barbour  y.  M'Minn,  7  July  1826,  4          (»)  Sttiart  v.  Campbell,  6  Feb.  1862,  14 

Sh.  806,  N.  E.  818 ;  Herrut,  Farquhar,  ^-  D.  448. 

Co.  V.  Bumtt,  20  Nov.  1846,  9  D.  111.  {t)  Easton  v.  Newlandt'   Trs.,  17  Jan. 

{p)  See  Mackenzie  v.  Smith,  26  June  1822,  1  Sh.  244,  N.  E.  232.     See  the  fol- 

1861,  28  D.  1201;  Tumbull  v.  TumbtUVa  lowing  English  cases  on  this  class  of  trustp: 

Tre.,  16  April  1826,  1  W.  &  S.  80;  Wright  —Turner  v.  Martin,  7  De  Gex,  M*N.  &  G. 

V.  Harley,  2  June  1847,  9  D.  1161.  429;  Sowerby'e  Trust,  2  K.  &  J.  680;  Philips 

(q)  Cooper  ▼.  Mackenzie,  18  Jan.  1860,  y.  Philips,  8  Hare,  281. 

22  D.  880;  Watson  v.  Johnston,  10  April  (u)  RundeU  ^-   Co,  v.  Moniffomerie,   16 
1848,  6  BeU,  246.  April  1826, 1 W.  &  S.  112,  reTereing  2  Sh. 

(r)  Webster  v.  Alexander,  16  Feb.  1869,      207,  N.  E.  184. 
21  D.  609;  Glass  v.  Weir,  23  Nov.  1821, 


4'22  ADMINISTRATION  OF  TRUSTS  FOR 

cBAPTBB  Lxvii.  puTposc  of  paying  off  debts  affecting  the  estate,  it  is  their  duty  to 
execute  the  power,  and  not  to  allow  the  debt  to  remain  a  burden 
upon  the  property,  (x) 
Whether  a  trurt        2169.  As  to  the  effect  of  a  trust  for  payment  of  debts  in  inter- 
deb^mterrapu  ruptiug  prescription,  the  principle,  which  is  the  same  in  both  parts 
prescription.      ^j  ^^^  kingdom,  is  very  distinctly  stated  by  Mr  Lewin,(y)  who  ob- 
serves, that  while  a  trust  will  not  revive  a  debt  barred  by  the  Sta- 
tute of  Limitations,  (2)  yet,  if  the  debt  be  not  barred  when  the  trust 
comes  into  operation,  the  Statute  will  not  run  afterwards ;  for,  as 
was  observed  by  the  Court  in  Hughes  v.  Wynne,  it  is  not  to  be  in- 
ferred that  a  man  abandons  his  debt  because  he  does  not  enforce 
his  claim  at  law,  when  he  has  a  trustee  to  pay  for  him.  (a)     In  the 
Scotch  case  of  Ettles  v.  RohertsonXh)  where  the  amount  of  a  bill 
debt  was  specified  inter  ccetera  in  the  deed  of  trust,  it  was  held  that 
the  sexennial  prescription  had  been  interrupted  by  the  debtor's 
Blair  v.  Home,  acknowledgment ;  but  in  the  later  case  of  Blair  v.  Horne,{c)  where 
the  names  of  the  creditors  only  were  specified  in  the  deed  of  trust, 
without  mention  of  particular  debts,  and  payment  was  to  be  made 
in  two  instalments  of  twelve  and  twenty-four  months,  the  Court  re- 
pelled the  plea  of  interruption  of  prescription,  in  an  action  against 
the  trustees  upon  certain  promissory  notes  upon  which  prescription 
had  not  run  at  the  commencement  of  the  trust.     In  consequence  of 
this  decision  (which  we  think  unsound),  creditors  on  bill  debts  of 
old  standing  cannot  be  recommended  to  become  parties  to  private 
deeds  of  arrangement  or  composition  contracts,  unless  they  obtain 
an  acknowlegment  under  the  hand  of  the  debtor  or  his  trustee 
amounting  to  an  effectual  reconstitution  of  the  debt. 
Benefit  of  trust         2170.  Mr  Bell  has  remarked  that  it  does  not  seem  to  be  a  valid 
strictodto'^CTe-    Condition  of  a  trust  professing  to  be  in  consideration  of  insolvency, 
wiuLTofrSSi  ^^^^  ^^^  benefit  of  payment  shall  be  restricted  to  those  creditors 
time.  who  enter  their  claim  within  a  certain  time  ;(rf)  and  his  opinion 

has  received  confirmation  from  two  recent  Chancery  cases,  in  which 
it  was  held  by  Vice-Chancellor  Wood,  and  afterwards  by  Lord  Chan- 
cellor Campbell,  that  a  creditor  who  had  not  acceded  within  the 
prescribed  time  might  claim  the  benefit  of  the  trust,  (e) 

(z)  Qraham  t.  Oraham'a   Trs.,  21  Dec.  (b)  Etilesv.  Robertaon,  15  Feb.  1S8S,  11 

1S60,  18  D.  420.  Sh.  897. 

(y)  Lewin  on  Trusts,  5th  ed.  p.  887.  (c)  Blair  v.  Home,  80  Nov.  1858,  21  D. 

(2)  Burke  v.  Jone8,  2  V.  &  B.  275,  where  45. 

aU  the  cases  are  collected.  (d)  Bell's  Com.  1172,  5th  ed.  2,  488; 

(a)  Hughea  v.  Wynne,  1  T.  &  R.  807,  809 ;  and  see  IrvMa  v.  RuueU,  1794,  BeU*8  Fol. 

CrcUlam  y.  Oulion,  8  Beav.  1,  9  L.  J.  Ch.  Ca.,  27  &  8. 

819 ;  Hargreaou  v.  MicheU,  6  Mad.  826 ;  («)  WhUmore  v.  Tur^uand,  V.-C.  Wood, 

Fergiu  Exrt.  v.  Gore,  1  Sch.  &  Lef.  107.  1  Johns.  &  H.  444 ;  8  De  G.,  F.  &  J.  107 ; 
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2171.  After  the  purposes  of  the  trust  have  been  fulfilled,  the  cHArTKBLxvn. 
truster  is  entitled,  in  virtue  of  his  reversionary  interest,  to  call  upon  Reversionary 
the  trustee  to  denude  in  his  favour;  and  that  right  may  be  adjudged  ["^g^^f^^^ 
by  posterior  creditors.     If  the  trustee  should  defer  or  become  dis-  of  posterior 
abled  from  proceeding  with  the  execution  of  the  trust,  there  is  a 

clear  legal  interest  both  in  the  truster  and  the  creditors  to  enforce 
the  fulfilment  of  the  trust-purposes  by  other  means;  which  may  be 
accomplished  either  by  applying  for  the  appointment  of  a  factor,  or 
by  obtaining  judgment  in  a  declarator  decerning  the  trustee  to  con- 
vey to  a  purchaser,  or  to  another  trustee  to  be  nominated  by  the 
constituents.  (/)     As  regards  heritable  estate,  if  the  title  has  been  Distinction  be- 
entirely  taken  out  of  the  truster  (which  seems  to  be  the  effect  of  an  ^hi^m^ 
ex  facie  absolute  conveyance),  a  reconveyance  or  adjudication  ^u  •"^  ^«'<^°«- 
be  necessary  to  reinvest  the  granter ;  but  a  trust  declared  in  gremio 
of  the  deed  is  regarded  as  a  real  burden,  which  may  be  extinguished 
by  discharge,  the  grantor's  title  meanwhile  standing  complete  on 
his  previous  investiture,  (gr) 

2172.  A  trustee  for  creditors,  denuding  in  favour  of  a  truster  Trustee  cannot 
who  is  insolvent,  is  guilty  of  a  fraud  upon  his  constituents,  and  of  bfe^rests^o"*^ 
renders  himself  liable  to  an  action  of  damages  at  the  instance  of  ^^reditors. 
any  creditor  whose  claim  has  been  neglected ;  the  damage  being 
measured  by  the  amount  which  the  pursuer  might  have  recovered 

had  the  trust-estate  been  made  available  to  him.  (A) 

2173.  Voluntary  trusts  for  creditors  are,  in  the  majority  of  cases.  Conditions  of 
wound  up  by  composition  contract,  which  is  in  effect  an  agreement  wmpSsitior. 
between  the  truster  and  his  creditors  that  the  former  shall,  at  a 
particular  time  or  times,  pay  a  definite  proportion  of  all  his  debts, 
in  consideration  of  which  the  debts  are  to  be  discharged.  The  con- 
tract is  held  to  be  qualified  by  the  same  implied  conditions  which 
enter  into  the  constitution  of  trusts  omnium  bonorum :  First,  that 
all  the  creditors  shall  be  dealt  with  equally  ;(i)  and  secondly,  that 
the  accession  of  the  individual  creditor  is  only  to  take  efi^ect  when 
the  rest  shall  have  concurred,  (i)  Composition  contracts  may  either 
be  constituted  by  deed,  or,  like  other  writings  in  re  mercatoria,  by 


Rawarth  y.  Parker,  2  Kay  &  J.  170;  and 
see  Zhmeh  y.  Keni,  1  Vem.  260. 

(/)  See  Allan  v.  M'Crae,  1792,  BeU's 
Oct.  Ca.,  638 ;  E.  of  Lauderdale  v.  E.  of 
Fife,  9  Mar.  1880,  8  Sh.  676. 

{g)  Campbell  v.  Edderline't  Cr,,  1801,  M. 
"  Adjudication,"  App.  No.  11. 

(A)  Mackenzie  y.  Thomson,  12  Noy.  1846, 
9  D.  86. 

(f)  Aitken  v.  Graham,  8  July  1845,  7  D. 


996;  Arrol  y.  Wight,  29  May  1810,  re- 
ported in  BeU'fl  Cora.  1183;  6th  ed.  2, 
506;  Robertson  v.  AinsUe's  Trs.,  18  July 
1837,  15  Sh.  1299. 

(k)  Brown  v.  Maeintyre,  1  June  1880,  8 
Sh.  847 ;  Johnstone  y.  Carson,  20  Feb.  1823, 
2  Sh.  229,  N.  E.  208;  Freeland  ^  Co.  y. 
Finlayson,  11  June  1828,  2  Sh.  389,  N.  E. 
344. 
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CHAP,  txvii.   a  suhscribed  minute,  which  becomes  binding  upon  its  adoption  by 

the  grantee  as  the  basis  of  a  settlement.  (2) 
Rale  of  distri-         2174.  Before  distributing  the  funds  placed  in  his  hands  for  pay- 
fund  iniuffident  mcut  of  a  compositiou,  the  trustee  ought  to  satisfy  himself  that  it 
ooLpwitioD.^'  is  sufficient;  for,  if  otherwise,  he  must  either  be  content  to  pay  a 
dividend  upon  the  stipulated  composition,  or  he  must  distribute  the 
fund  unequally,  thereby  exposing  himself  to  liability  in  a  person^ 
action,  (m)     In  the  event  of  a  failure  of  the  supplies  before  the  dis- 
tribution has  been  completed,  it  would  seem  that  those  creditors 
whose  interests  have  suffered  by  the  stoppage  will  not  be  entitled 
to  an  equalising  dividend  out  of  any  future  funds  that  may  be  re- 
covered, (n)     And  if  the  creditors  have  granted  an  absolute  dis- 
charge in  anticipation  of  payment,  they  will  only  be  entitled,  on 
default  in  payment,  to  rank  for  the  amount  of  the  unpaid  instal- 
ments, (o) 
Deeds  of  2176.  The  estates  of  sequestrated  bankrupts  may  be  wound  up 

Si^SpE^.* "  under  a  deed  of  arrangement  or  composition  contract,  without  the 
debtor  being  subjected  to  the  usual  examination ;  but  the  machinery 
provided  by  the  Act  for  winding  up  estates  in  this  form  is  veiy  im- 
perfect, and  a  deed  of  arrangement  is  seldom  resorted  to  in  prac- 
tice, (j?) 

(Q   See  Olau  ▼.  Maekintaih,  12  May         (o)  See  Chodnr,  2  Montague,  222,  note; 
1826,  4  Sh.  1.  and  Peel,  1  Koee,  486,  cited  in  Shaw's 

(m)  Aitken  t.  Graham,  tupra.  Bell's  Com.  1184. 

(fi)  BeU's  Com.  6th  ed.  1184.  {p)  See  19  &  20  Vict,  cap.  79 ;  and 

28  &  24  Vict.,  cap.  88,  {  6. 
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CHAPTER  LXVIIL 

EXTINCTION  OF  THE  TRUST  AND  DISCHARGE  OF 

THE  TRUSTEE. 


2176.  It  is  equally  the  duty  and  the  right  of  the  trustee,  after  Duty  of  distn- 
all  the  temporary  purposes  of  the  trust  are  fulfilled,  to  make  a  final  £^?ment*of 
distribution  of  the  remaining  estate,  and  to  discharge  himself  of  the  *™*^  porposes. 
burden  of  the  trust  by  conveying  or  paying  over  the  residue  to  the 
truster,  if  alive ;  or  if  otherwise,  to  his  heirs,  or  the  disponees  of  the 
equitable  interest.     As  a  general  rule,  a  trustee  cannot  be  com- 
pelled to  denude  of  his  office  while  there  are  trust  purposes  remain- 
ing unfulfilled,  (a)    His  duty  as  protector  of  the  settlement  requires 

in  most  cases,  and  more  especially  if  there  are  minor  beneficiaries, 
that  he  should  retain  a  certain  control  over  the  trust  property, — a 
duty  which  is  not  discharged  by  simply  investing  the  funds  in  the 
names  of  those  who  are  beneficially  interested  in  the  succession. 

2177.  Suppose,  for  instance,  that  the  destination  is  to  a  plurality  Trustee  must 
of  persons  with  right  of  survivorship,  or  to  parties  successively  sub-  *^Jert«)Dtin- 
stituted  to  the  succession,  it  is  clear  that  in  such  a  case  the  trust  gent  interests. 
must  be  kept  up  for  the  protection  of  the  contingent  interests.   By 
investing  the  funds  in  the  name  of  the  institute,  subject  to  the 

terms  of  the  destination,  the  trustee  would  put  it  in  the  power  of  the 
institute  to  commit  a  breach  of  trust.  The  destination  over  would 
not  prevent  the  latter  from  giving  a  good  title  to  a  purchaser.  Again , 
if  there  are  annuities  or  liferent  interests  charged  upon  the  general 
succession,  the  trustee  is  entitled,  and  it  will  be  his  duty,  unless 
the  consent  of  the  annuitants  is  obtained  to  a  different  arrange- 
ment, (6)  to  retain  a  capital  sum  in  his  hands  yielding  a  sufficient 
return  to  meet  the  expense  of  the  annual  burdens,  with  a  margin 
to  cover  depreciation  or  abatement  of  interest,  Anniutants  are  not 
obliged  to  accept  annuities  purchased  from  an  insurance  company ; 

(a)  See,  howeyer,  SUdnton  y,  StaintOfCa         {b)   VAmy  v.  NicoUotCs  7V«.,  5  Dec. 
Tr;,  26  Jan.  1S50,  12  D.  672.  1860,  18  D.  240 ;    Humt  y.  SitmLTi,  26 

Nov.  1884, 18  Sh.  90. 
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Trustee  is 
responsible  for 
denuding  in 
favour  of  the 
proper  party. 


Effect  of  bond 
of  indemnity. 


Duty  of  trustees 
in  cases  of  un- 
certainty as  to 
whether  a  lega- 
tee is  in  life. 


for  they  are  entitled  to  the  security  of  a  legal  investment  in  the 
funds,  or  on  heritable  security,  (c)  However,  trustees  are  not  en- 
titled to  deprive  the  fiar  of  his  enjoyment  of  the  estate  on  the 
ground  that  it  is  subject  to  the  burden  of  annuities ;  for  the  interest 
of  the  annuitant  is  suflBciently  secured  by  setting  apart  a  fund  ade- 
quate to  yield  the  required  annual  payment,  (c?) 

2178.  Again,  it  is  incumbent  on  trustees  to  satisfy  themselves, 
before  denuding  of  the  estate,  that  the  parties  to  whom  they  make 
payment  are  entitled  to  it.(c)  If,  through  any  misapprehension 
on  their  part,  the  trust-funds  are  distributed  in  a  manner  not  au- 
thorised by  the  provisions  of  the  settlement,  the  loss  will  fall  upon 
the  trustees,  unless  the  heirs  of  the  settlement  were  aware  of  their 
rights  and  acquiesced  in  the  distribution.  (/)  As  trustees  cannot 
be  expected  to  incur  any  risk,  they  are  entitled,  and  it  is  their  duty 
in  all  cases  of  doubtful  construction,  to  seek  the  authority  of  the 
Court  for  the  proposed  distribution,  in  an  action  of  multiplepoind- 
ing  and  exoneration.  A  bond  of  indemnity  may  secure  to  the 
trustees  their  relief  against  the  party  to  whom  payment  has  been 
erroneously  made,  but  it  will  not  relieve  them  from  liability  to  ac- 
count, in  the  first  instance,  to  the  party  truly  entitled.  Where  an 
indemnity  has  not  been  asked,  it  is  doubtful  whether  the  trustees 
have  any  recourse  against  a  party  to  whom  payment  of  a  gratuitous 
provision  has  been  made  in  consequence  of  error  in  law.  In  the 
case  of  payment  to  a  creditor  in  excess  of  tlie  free  funds,  trustees 
have  certainly  no  relief ;  for,  as  the  whole  debt  was  ex  hypothesi 
due  by  the  truster,  there  is  no  equity  between  the  creditor  and  the 
truster's  representatives  entitling  the  latter  to  claim  repetition. (<;r) 

2179.  A  frequent  source  of  uncertainty  as  to  the  parties  who 
are  beneficially  entitled  to  a  succession,  is  the  disappearance  or 
long-continued  absence  of  legatees,  giving  rise  to  questions  depend- 
ing upon  the  presumption  of  life,  either  as  at  the  period  of  distri- 

when  trustees  of  a  settlement  which  pro- 
vides for  contingent  interests  may  be  en- 
abled to  wind  up  without  seeking  for  judi- 
cial exoneration. 

(/)  The  question  of  the  trustees'  lia- 
bility is  discussed  in  chapter  74,  sect.  1. 
As  to  the  effect  of  acquiescence,  see  chapw 
76,  in  fin. 

(ff)  Cathcart  v.  Moodie,  1804,  M.  "  Heir 
and  Executor,"  App.  No.  2 ;  OgUvie  y.  Bot- 
well,  12  D.  940 ;  16  July  1866,  19  D.  Ap. 
Ca.  7 ;  Mackenzie  v.  Thornton,  12  Nov.  1816, 
9  D.  86 ;  Jeffrey  v.  Ure,  21  June  1825, 1  \\\ 
&  S.  565,  reversing  2  Sh.  646,  N.  E.  646. 


(c)  Scheniman  v.  Willison't  Tra.,  3  July 
1882,  10  Sh.  769;  Forvjth  v.  Kif^our,  16 
Dec.  1854,  17  D.  208 ;  Davidson  v.  Vobie, 
18  Feb.  1828,  6  Sh.  686.  See  Bwrell  v. 
DeUvante,  81  L.  J.  Ch.  866,  and  cases  there 
cited. 

(d)  WaU  v.  OreenfieUTa  Tre,,  18  Feb. 
1825,  8  Sh.  644. 

{e)  It  is  scarcely  necessary  to  allude  in 
this  place  to  the  hazard  to  which  trustees 
may  be  exposed  in  consequence  of  their 
ignorance  of  the  principles  of  the  law  of 
vesting.  These  principles  are  now  begin- 
ning to  be  better  understood ;  and  we  may 
even  look  forward  to  the  advent  of  a  time 
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bution  or  at  the  death  of  the  testator.  (A)  For  our  present  purpose  qhaf.  lxvui. 
it  is  sufficient  to  observe,  that  if  there  be  a  doubt  as  to  the  time 
when  the  death  of  a  beneficiary  took  place,  the  trustees  ought  not 
to  pay  without  the  protection  of  a  decree  of  Court ;  unless,  indeed, 
it  is  clear  that  the  circumstances  do  not  affect  the  descent  of  the 
beneficial  interest,  (i) 

2180.  Trustees  ought  to  be  careful,  if  they  pay  to  a  beneficiary  Questions  as  to 
indirectly,  that  the  party  by  whom  the  money  is  actually  received  receive.^ 
has  authority  to  act  for  his  principal ;  for  in  the  event  of  their  pay- 
ing through  an  unauthorised  channel,  as,  for  example,  to  a  judicial 

factor  or  curator  who  has  not  found  caution,(i)  or  to  an  agent  or 
mandatory  whose  commission  has  expired, (Z)  and  the  money  being 
misappropriated  or  lost  before  reaching  the  principal,  they  may  be 
compelled  to  pay  over  again.  A  trustee  is  entitled  to  pay  to  the 
father  of  a  minor,  in  his  character  as  administrator-in-law,  tliough, 
if  the  circumstances  of  the  father  are  such  as  to  suggest  doubt  with 
regard  to  the  safety  of  the  money,  he  ought  either  to  have  the 
fund  distributed  under  the  authority  of  the  Court,  or  to  require 
security  for  its  safe  keeping,  (m) 

2181.  Questions  as  to  the  power  of  the  beneficiaries,  in  whose  Sufficiency  of 
names  trust-money  is  invested  in  terms  of  a  direction,  to  uplift  the  b«iefi^wry  Lv- 
sum  in  a  bond  and  discharge  the  creditor,  cannot  be  tried  in  the  J^^/  ^^^^^ 
form  of  a  multiplepoinding,  but  may  be  competently  raised  in  a 
suspension.    The  Court  may,  if  necessary  for  the  protection  of  con- 
tingent interests,  require  the  debtors  to  enter  into  an  obligation  to 
reinvest  the  money,  as  a  condition  of  granting  authority  to  make 

the  payment,  (w)    The  liability  of  the  trustee  to  replace  funds  which  Extinction  of 
have  been  paid  in  error  to  a  wrong  party  may  be  extinguished  by  erroneous^pay- 
prescription  or  taciturnity  ;  and  if  the  error  be  merely  one  of  fact,  ^^^^ 
not  coupled  with  gross  negligence,  the  plea  of  bona  Jide  payment 
will  be  available  to  him.     These  defences  are  considered  in  a  sub- 
sequent chapter,  (o) 

2182.  It  may  be  asked  whether  trustees  are  relieved  from  the  Advice  of  coun- 

sel, whether  a 
(A)  See  Chapter  8  (Opening  of  Succes-     the  estate,  the  order  is  sometimes  qualified  sufficient  ex- 

sion),  and  the  foUowing  cases: — Baratowy.  with  the  condition  of  finding  caution  to  ®°®™**®'*  *^ 

Cook,  14  March  1862, 24  D.  790 ;  Chambers  repeat.  trustees. 

Y.   Chambers,  14  July  1849,11  D.  1369;  (k)  Donaldson  Y.Kennedy,  IS  June  ISZS, 

Stirling  v  Mackenzie,  11  March  1847,  9  D.  11  Sh.  740. 

923  ;  Garland  v.  Stewart,  12  Nov.  1841,  4  (I)  Kennedy  v.  Kennedy,  15  Nov.  1843, 

D-  1. ;  CampbelVs  Trs.  v.  Campbell,  1  Feb.  6  D.  40. 

1834,  12  Sh.  882 ;  Hyslop,  16  June  1880,  (m)  Dumbreck  v.  Stevenson,  11  Feb.  1861, 

8  Sh.  919 ;    Fettes  v.  Cordon,  7  July  1825,  4  Macq.  86.     See  this  point  more  fully 

4  Sh.  149,  N.E.  150;  L<yrd  Ashburton  v.  noticed  infra,  chapter  76. 

BaiUie,  7  Feb.  1811,  F.C.  (n)  Monerieffy,  Bethune,  1  June  1844,  6 

(i)    Where  in  such    cases    the  Court  D.  1100 ;  26  Feb.  1846,  8  D.  548. 
thinks  proper  to  decree  a  distribution  of         (o)  Chapter  76  (Actions). 
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OBAP.  LXTiii.  consequences  of  having  made  an  erroneous  distribution  of  the  estate 
by  having  acted  upon  the  advice  of  counsel.  (j>)  The  only  answer 
that  can  be  given  is,  that  erroneous  advice  is  no  excuse  for  acting 
contrary  to  law  ;  but  that,  in  transactions  depending  upon  matters 
of  fact,  or  upon  discretion,  where  the  doctrine  of  bona  Jides  affords 
a  relevant  defence,  the  fact  that  the  course  taken  by  the  trustees 
was  in  accordance  with  the  recommendation  of  an  experienced  legal 
adviser,  would  go  far  to  support  the  defence  founded  upon  that 
plea.  (9)  It  is  clear  that  the  fact  of  having  been  erroneously  ad- 
vised by  counsel  is  no  justification  to  trustees  for  erroneously  in- 
vesting the  trust-funds.  This  defence  was  expressly  overruled  in 
Morrison  v.  Miller^{r)  where  trustees  were  held  liable  in  damages 
for  refusing  to  invest  in  the  funds  on  the  requisition  of  the  bene- 
ficiaries ;  and  in  Pollexfen  v.  Stewarty{8)  where  the  complaint  was, 
that  instead  of  purchasing  lands  as  directed,  the  trustees  had  in- 
vested in  the  purchase  of  feu-duties. 

2183.  If  a  trust  is  wound-up  out  of  Court,  the  trustees  may  re- 
quire the  legatees  of  the  residuary  interest  to  execute  a  discharge 
in  their  favour ;  and  such  discharge  must  be  unconditional,  and 
ought  to  include  an  obligation  to  relieve  the  trustees  from  any  con- 
tingent liabilities  arising  upon  the  settlement,  which  may  be  sup- 
posed to  be  outstanding.  This  is  illustrated  by  the  case  of  EUiotfs 
Tra.  V.  EUiott^it)  where  trustees,  having  been  required  to  denude 
of  the  residuary  estate  in  fulfilment  of  the  ultimate  purpose  of  the 
trust,  they  objected,  that  although  the  heir  had  offered  to  leave  a 
certain  sum  in  their  hands  to  answer  any  contingent  demands  that 
might  be  made  on  them,  and  also  to  find  security  for  any  expenses 
they  might  incur  in  discussing  objections  to  their  accounts,  if  they 
should  he  found  entitled  thereto,  the  offer  was  qualified  by  a  reserva- 

(p)  Trustees  are  of  oourse  entitled  to  coansel  to  make  the  payment,  he  would 
the  expense  of  consulting  counsel  on  all 
doubtful  matters,  for  they  are  entitled  to 
such  extrajudicial  direction  as  can  be  ob- 
tained, at  the  expense  of  the  estate ;  al- 
though they  are  not  justified  in  acting 
upon  it,  if  erroneous,  as  it  is  their  duty  in 
doubtful  cases  to  seek  the  direction  of  the 
Court ;  Shepherd  v.  HtUtorCe  Tr$.,  24  Feb. 
1S54,  17  D.  616 ;  see  p.  628,  per  Lord 
Justice-Clerk  Hope. 

(q)  In  an  English  case,  where  an  execu- 
tor waa  induced  to  make  an  erroneous  pay- 
ment by  a  misconception  as  to  the  effect 
due  to  a  foreign  promissory-note  which 
had  been  granted  by  the  truster  without 
consideration,  Lord  Alvanley  said,  that  if 
the  trustee  had  been  advised  by  English 


ElUotfi  Tr$, 
V.  EUioU, 


not  hare  held  him  liable;  for  a  testator 
could  not  be  permitted  to  lay  a  trap  for 
his  executor  by  doing  a  foolish  act  which 
might  mislead  him  ;  Bez  y.  Iwray,  5  Ves. 
141.  And  in  Letlie  v.  Baillie  executors 
were  held  excusable  for  having  made  an 
erroneous  payment  from  misconception  as 
to  the  right  of  the  beneficiaries  under  the 
law  of  Scotland,  on  the  ground  that  they 
were  not  bound  to  know  the  law  of  a  fo- 
reign country  (2  Y.  &  C,  Ch.  Ca.  91). 

(r)  Morrieon  v.  Miller,  9  Feb.  1827,  5 
Sh.  822,  N.  E.  299. 

{a)  Pollexfen  y.  Stewart,  14  July  1841,  8 
D.  1217. 

{t)  EUiott'e  Trn.  v.  EUioU,  8  July  1828. 
6  Sh.  1068. 
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tion  of  all  objections  competent  to  the  heir  to  their  accounts  and  qhap.  lx^ui. 
management.  From  a  report  obtained  in  the  action,  it  appeared 
that  the  objections  here  referred  to  involved  the  responsibility  of 
the  trustees  for  transactions,  the  effect  of  which  could  not  be  de- 
termined without  an  inquiry  into  the  fact«.  The  Court  were  of 
opinion  that  they  had  no  power  to  compel  the  trustees  to  denude, 
unless  they  could  at  the  same  time  grant  them  a  discharge,  and  there- 
fore remitted  to  the  Lord  Ordinary  to  proceed  with  the  accounting. 

2184.  The  principle  is  further  illustrated  in  Edmond  v.  DiTtg-  Ednwnd  r. 
tvaXCa  rr«.,(w)  which  was  a  case  arising  out  of  a  trust  of  heritable  ***^"'**^* 
property  for  economical  management  and  payment  of  debts.  The 
truster  having  brought  an  action  of  denuding,  in  which  he  stated 
a  variety  of  objections  to  items  of  charge  against  the  estate,  and 
founded  upon  an  extrajudicial  offer  to  pay  the  balance  claimed  by 
the  trustees,  under  reservation  of  the  objections  stated  in  his  con- 
descendence, the  Lord  Ordinary  found  specially,  that  all  the  objec- 
tions stated  to  the  accounts  were  either  untenable,  or  had  been  de- 
parted from,  and  that,  apart  from  the  question  of  accounting,  the 
trustees  had  stated  no  grounds  for  resisting  the  conclusions  for  de- 
nuding, decerned  against  the  trustees,  and  found  neither  party  en- 
titled to  expenses.  But  the  Second  Division  of  the  Court,  being 
of  opinion  that  the  trustees  were  entitled  to  retain  the  estate  until 
they  received  a  discharge  in  full,  allowed  them  to  take  credit  for 
the  expense  of  resisting  the  action. 

2186.  It  has  been  expressly  decided  that  the  legatee  of  a  speci-  a  receipt  is  a 
fie  sum  is  not  bound  to  grant  a  formal  discharge,  and  that  a  simple  charge  in  the 
receipt  upon  a  penny  stamp  is  a  suflBcient  acquittance  to  the  trus-  <»*«  ^^  *  i««»cj- 
tee.(a;)    The  Court  professed  to  reserve  the  question,  whether  a  for- 
mal discharge  could  be  demanded  from  a  residuary  legatee.    But  it 
can  scarcely  admit  of  serious  doubt,  that  the  donees  of  a  residuary 
interest  are  bound,  not  only  to  acknowledge  receipt  of  the  money, 
but  to  discharge  the  trustee  of  his  intromissions. 

2186.  If  the  beneficiary  refuses  to  grant,  or  is  disqualified  by  Trustee  entitled 
reason  of  legal  or  conventional  incapacity  from  granting,  a  valid  exoneration 
extrajudicial  discharge,  the  trustee  is  not  bound  to  retain  the  pro-  ^^n^*<S^"°* 
perty,  or  to  wait  for  exoneration  until  an  action  of  denuding  is  in-  ^^^ts.^- 
stituted  against  him.     He  may  sue  for  his  own  discharge  in  an 
action  of  exoneration  at  the  expense  of  the  estate.     For  example, 
where  a  power  was  given  to  trustees  of  a  family  settlement  to  re- 
tain the  share  of  any  child  to  whom  they  might  think  it  improper  to 
intrust  it,  either  on  account  of  extravagance,  dissipation,  weakness, 

(ti)  Edmond  v.  DmgwalVt  7V«.,  16  Nov.  (z)  Fleming  v.  J^rown,  6  Feb.  1861,  23 

I860,  28  D.  21.  D.  448. 
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OHAP.  Lxvm.  loBBes  in  trade,  or  other  unforeseen  circuniBtances ;  and  the  husband 
of  one  of  the  truster's  daughters  became  insolvent,  and  was  under 
trust,  the  Court,  altering  a  judgment  of  Lord  Meadowbank,  allowed 
the  trustee  the  expenses  of  obtaining  a  judgment  on  the  question, 
whether  he  was  bound  to  pay  to  the  husband. (y)  It  is  quite  settled, 
that  the  objection  of  no  double  distress  will  not  hold  where  the  trus- 
tee is  unable  to  obtain  an  extrajudicial  discharge,  whether  the  di£5- 
culty  arise  from  unwillingness  to  settle  on  the  part  of  the  benefi- 
ciaries, or  from  the  minority  or  non-residence  of  any  of  the  parties. 
The  plea  that  all  the  trustees  do  not  concur,  is  equally  irrelevant ; 
because  the  object  sought  in  an  action  of  exoneration  is  the  indem- 
nity of  the  individual  trustee.  («) 
Trustee,  whe-  2187.  A  trustee  is  not  justified  in  opposing  an  action  of  exoner- 

oppoee  action  of  atiou  at  the  instaucc  of  his  co-trustee,  on  the  ground  that  the  lat- 
co^^JSelT  ^^  ^^  ^^^  taken  no  active  part  in  the  management  of  the  trust,  or 
that  there  is  no  apparent  risk  of  liability ;  for  although  the  trus- 
tee has  not  interfered  actively,  he  may  nevertheless  have  incurred 
liability.(a)  "  It  is  not  necessary,"  said  Lord  FuUerton,  in  a  case 
of  this  kind,(6)  '^  that  there  should  be  actual  competition ;  it  is 
enough  that  there  is  a  possibility  of  competition.  I  cannot  see 
what  interest  the  co-trustee  had  to  oppose  the  action.  It  is  said 
that  it  occasioned  unnecessary  expense.  If  the  parties  interested 
had  been  all  paid,  and  were  ready  to  grant  discharges,  what  matter 
is  it  whether  the  discharges  were  given  before  or  after  the  raising 
of  the  action  ?  There  was  nothing  but  a  formal  action  brought  to 
make  the  raiser  perfectly  safe.  The  only  expense  has  arisen  from 
the  oppo8ition."(c) 
Dwchargeof  2188.  By  scction  9  of  the  Trusts  (Scotland)  Act,  1867, (d)  it  is 

i^a^hdre^of  cnactcd  that  "  when  a  trustee  who  resigns,  or  the  representatives 
duri^thJT^b-  0^  ^  trustee  who  has  died  or  resigned,  cannot  obtain  a  discharge  of 
tr^sTundeV^h  ^^®  *^*^  *^^  intromissious  from  the  remaining  trustees,  and  when 
Tniats  Act.       the  bcneficiaries  of  the  trust  refuse,  or  are  unable,  from  absence, 


(y)  NHUon'a  Trs,  v.  Peacock^  11  Dec. 
1822,  2  Sh.  89,  N.  E.  80. 

(2)  See  Taylor  v.  NohU,  24  May  1886, 
14  Sh.  817,  where  both  objections  were  re- 
pelled, first  by  Lord  Gorehouse,  and  after- 
wards by  a  unanimous  judgment  of  the 
Court ;  Cummin ff  v.  ffay^  infra;  and  Blair* a 
Tr8,  V.  Blair,  12  Dec.  1868,  2  Macph.  284. 

{a)  Ctmminff  v.  Bay,  28  Feb.  1884,  12 
Sh.  608 ;  Dunbar  a  case,  in/ra. 

{b)  Dunbar  Y.  Sinclair,  14  Nov.  1860,  18 
D.  64. 


{c)  18  D.  60.  V\rhere  the  same  body  of 
trustees  held  separate  appointments  under 
two  distinct  deeds  of  trust,  they  were  found 
entitled  to  combine  the  affairs  of  both  in 
the  same  process  of  exoneration ;  Cummtng 
V.  Hay,  28  Feb.  1884,  12  Sh.  608. 

(d)  80  &  81  Vict.,  cap.  97.  By  section 
2,  trustees  are  empowered  generally  to 
grant  discharges  to  trustees  who  have  re- 
signed, and  to  the  representatives  of  trus- 
tees who  have  died.  This  seems  to  be  no- 
thing more  than  a  declaration  of  the  exist- 
ing law. 
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incapacity,  or  otherwise,  to  grant  a  discharge,  the  Court  may,  on  qhap.  lxviu. 
petition  to  that  effect  at  the  instance  of  such  trustee  or  represen- 
tative, and  after  such  intimation  and  inquiry  as  may  be  thought 
necessary,  grant  such  discharge,  and  it  shall  be  in  the  power  of  the 
Court  to  direct  that  the  expense  of  such  application  be  paid  out  of 
the  trust-estate,  if  the  Court  shall  consider  this  reasonable/' 

2189.  If  a  beneficiary  withdraws  his  instance  from  an  action  of  Trustee  maj 

1  1.  ,         J         !•  '      n  *     ±^       *    *    1  ft'         sue  for  exoner- 

denuding,  or  count  and  reckoning,  raised  in  the  joint  names  of  him-  ation  without 
self  and  one  of  the  trustees  against  another  trustee,  the  pursuing  S^neficUiw^* 
trustee,  who  is  thus  deprived  of  the  means  of  obtaining  judicial 
exoneration  in  the  original  action,  may  bring  a  multiplepoinding 
and  exoneration  in  his  own  name,  at  the  expense  of  the  trust- 
estate,  for  the  purpose  of  obtaining  his  discharge,  (c)  Where  an  ac- 
tion of  accounting  was  raised  by  beneficiaries,  with  concurrence  of 
a  trustee,  against  the  other  trustees,  it  was  held  that  the  represen- 
tatives of  the  concurring  trustee  were  not  necessary  parties  to  the 
suit ;  the  argument  on  the  other  side  being,  that  the  defenders  were 
entitled  to  have  them  sisted,  in  order  that  they  might  have  better 
security  for  their  expenses. (/) 

2190.  Where  trustees  are  bound  by  the  constitution  of  the  trust  Exoneration  of 
to  convey  the  estate  to  a  diflerent  body  of  trustees,  it  is  clear  that  w'^avoSrtf 
the  right  of  the  original  trustees  to  obtain  their  discharge  from  *^^^*'  trustees. 
their  successors,  or,  if  necessary,  judicial  exoneration,  must  depend 

upon  the  same  conditions  which  regulate  the  rights  of  trustees  de- 
nuding in  favour  of  the  beneficiaries  themselves.  Thus,  a  judicial 
factor  who  has  been  allowed  to  retire,  is  entitled  to  exoneration 
before  handing  the  estate  over  to  his  successor,  and  may  claim  the 
expenses  of  his  discharge  from  the  estate,  in  the  event  of  an  action 
of  accounting  being  instituted  against  him.(gr)  It  may  be  observed, 
that  in  this  case  the  interest  of  the  retiring  trustee,  or  body  of  trus- 
tees, to  obtain  exoneration  from  the  Court  is  peculiarly  strong  ;  for 
although  the  purposes  of  the  trust  are  supposed  not  to  have  been 
exhausted,  and,  the  trustee  would  not  therefore  be  in  a  position  to 
ask  a  discharge  from  the  beneficiaries  themselves,  he  must  cede 
possession  of  the  documents  which  instruct  his  administration  and 
vouch  his  payments.  And  no  discharge  which  the  new  adminis- 
trators could  grant,  in  their  fiduciary  capacity,  would  be  available 
to  the  outgoing  trustee,  either  as  a  personal  obligation  of  indemnity, 
or  as  a  bar  to  a  subsequent  action  at  the  instance  of  beneficiaries  who 
were  not  parties  to  it. 

(e)  Fotheringham  ^^SaUoun,  81  Jan.  1852,  (y)  MyUa  v.  Ireland,  6  Mar.  1865,  17  D. 

14  D.  427.  591. 

(/)  Darling  t.  Adanuan,  20  Nov.  1841, 
4  D.  48. 
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CHAP.  LXT1II 

On  what 
grounds  a  dia- 
charg«  cao  be 
opened  Qjk 


Contrast  as  to 
implied  dis- 
charge and 
homologation* 


One  creditor 
is  not  bound 
by  a  discharge 
executed  by 
other  creditors. 


2191.  After  a  trustee  has  been  formally  discharged,  it  is  incom- 
petent to  open  up  his  transactions,  unless  upon  precise  and  relevant 
averments  of  actual  fraud.  (A)  Acts  of  constructive  fraud,  as,  for 
example,  purchases  of  the  trust-property  by  the  trustee,  afford  no 
sufficient  ground  for  reopening  accounts  after  a  final  settlement,  as 
such  transactions,  being  within  the  knowledge  of  the  parties,  are 
held  to  be  condoned  by  the  discharge,  (i)  And  even  the  implied 
discharge  arising  from  long  taciturnity,  amounting  to  acquiescence, 
has  been  held  sufficient  to  protect  the  trustee  against  an  action  of 
payment,  (i)  or  for  breach  of  trust.  But  the  law  will  not  readily 
presume  that  a  party  has  consented  to  injustice ;  and  in  order  that 
tacit  consent  may  be  available  as  a  protection,  the  party  must  have 
been  8uijurt8,{l)  not  ignorant  of  his  rights, (m)  and  fully  aware  of 
the  true  nature  of  the  transaction,  (n) 

2192.  A  mere  non  repugnantia  is  not  sufficient  homologation,  (o) 
On  the  other  hand,  a  letter  authorising  a  trustee  to  proceed  with  a 
sale  of  trust-property  to  himself,  and  promising  not  to  challenge  it, 
will  be  binding  on  the  writer.(/>)  And  where  a  bankrupt  had  been 
present  at  the  sale  of  his  estate,  and  had  acted  as  attorney  for  the 
trustee  when  infeftment  was  passed  on  his  purchase,  and  concurred 
with  the  creditors  in  a  petition  for  the  exoneration  and  discharge 
of  the  trustees,  the  Court  unanimously  assoilzied  the  trustee  from 
a  reduction  at  the  instance  of  the  heir  of  the  bankrupt. (9)  It  may 
be  mentioned  that  in  this  case  the  bankrupt  had  also  taken  a  lease 
of  part  of  the  estate  from  the  trustee,  and  lived  on  the  estate  for 
thirty-nine  years  before  the  challenge.  Where  the  beneficiaries 
consist  of  a  numerous  class  of  persons,  as,  for  example,  the  truster's 
creditors  in  bankruptcy,  a  discharge  by  the  general  body  will  not 
deprive  the  individual  creditor  of  his  right  to  reduce  an  illegal 
transaction,  unless  some  act  of  acquiescence  can  be  brought  home 
to  him.  (r) 


(A)  CampbeUy, Montgomery,  80  Ma7l822, 

I  Sh.  446,  N.  E.  418 ;  RoberUon  v.  Scott, 
8  July  1884,  12  Shu  876;  Macphereon  v. 
Maepherson,  16  July  1841,  8  D.  1242; 
myth  V.  Chitholm,  2  Mar.  1888,  11  Sh. 
612 ;  KyWt  Tr,  v.  AUan,  28  Nov.  1882, 

II  Sh.  87;  and  see  Hume  v.  Stewart,  26 
Nov.  1884,  18  Sh.  90. 

(i)  Innea  v.  Diike  of  Oordon,  6  July  1822, 
1  Sh.  (Ap.  Ca.)  169 ;  Thorhum  v.  MarUn,  8 
July  1868,  16  D.  846 ;  Robertson  v.  Scott, 
eupra, 

(k)  Scott  V.  MitcheU,  27  May  1880,  8  Sh. 
820;  Stuart  v.  Maconochie,  4  Feb.  1886, 
14  Sh.  412. 

(l)   Irving   v.   Tait,  8   June   1808,    M. 


"  Deathbed,"  App.  No.  6 ;  BrodU  v.  Brodie, 
6  July  1827,  6  Sh.  900,  N.  E.  886. 
(m)  Innes  v.  Duke  of  Gordon^  wpra, 
(n)  Thorhum  v.  Martin,  eupra, 
(o)  Taylor  v.  WaUon,  20  Jan.  1846,  8 
D.404. 

(p)  Duffy,  Qorrie,  28  May  1849,  11  D. 
1064. 

(q)  Fraser  v.  Hankey,  18  Jan.  1847, 9  D. 
416.  In  an  early  case  a  back-bond  of  trust 
being  found  in  the  trustee's  repositories 
was  held  to  afford  a  presumption  that  the 
trust  was  discharged ;  Charteria  v.  Charteri*, 
1712,  M.  11,418. 

(r)  Thorhum  v.  Martin,  8  July  1858,  16 
D.  846,  per  Lord  Wood. 
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2193.  A  discharge  of  trust  intromissions,  as  it  is  a  deed  which  qhap.  lxvui. 
the  beneficiary  is  under  obligation  to  grant,  will  not  be  extended  Legatee  dis- 
so  as  to  affect  other  interests  than  those  to  which  it  was  intended  ^^^^n't""' 
to  apply.     For  example,  a  discharge  granted  to  trustees  does  not  impliedly  dis- 
imply  a  renunciation  of  the  granter's  legal  provisions  in  a  question  claims  k  a  quos- 
with  other  beneficiaries.  («)     Where  several  beneficiaries  execute  apeSngiegat" 


«JS. 


joint  discharge  in  favour  of  the  trustee  for  their  respective  rights 
and  interests,  with  a  clause  of  absolute  warrandice,  they  are  not 
held  to  warrant  the  validity  of  the  discharges  by  one  another  ;  for 
absolute  warrandice  in  a  discharge  imports  no  more  than  an  indem- 
nity to  the  trustee  by  each  party  to  the  extent  of  the  share  of  the 
funds  which  he  has  himself  received.  (^) 

2194.  If  trustees,  directed  by  their  deed  of  constitution  to  in-  Hnuband  cannot 

,  i_*ivi  'j.'e  e  •!  discharge  his 

vest  money  on  proper  heritable  security  m  favour  of  a  married  wife's  daims 
woman,  excluding  her  husband's  jus  maritiy  advance  the  money  to  J^^^^^^* 
the  husband,  the  discharge  of  the  wife,  granted  stante  matrimonto, 
will  not  bar  her  right  of  action  after  she  acquires  a  separate  stand- 
ing.    For,  in  the  first  place,  her  consent  to  allow  the  money  to  be  How  far  wife's 
received  by  her  husband  is  a  donatio  inter  virum  et  uxorem,  and  eff«rtu2? " 
revocable ;  and,  in  the  next,  it  is  clear  that,  as  the  trust  has  been 
created  for  the  protection  of  the  wife's  separate  interest,  the  trus- 
tees have  a  curatorial  duty  to  discharge,  and  cannot,  without  a 
direct  breach  of  trust,  devolve  the  custody  of  the  estate  upon  the 
husband,  (tf) 

2196.  Although,  as  we  have  seen,  any  member  of  a  body  of  Trustee  cannot 
trustees  is  entitled  to  institute  proceedings  in  his  own  name  for  the  ™ judFdai 
purpose  of  obtaining  exoneration,  a  sole  resident  trustee  is  not  en-  Jfeence  of^i?* 
titled  to  vrind  up  the  trust  in  the  absence  of  his  colleagues.     In  co-trustees. 
several  instances,  however,  the  Court  of  Session  has  granted  autho- 
rity to  a  resident  trustee  to  wind  up  the  trust  alone,  on  the  ground 
of  the  absence  of  the  other  trustees,  and  the  inexpediency  of  ap- 
pointing a  factor,  (x)     The  cases  have  been  noticed  in  a  separate 
chapter,  (y) 

2196.  Before  a  trustee  can  be  required  to  denude,  he  is  entitled  Trustee  en- 
to  be  indemnified  for  his  expenditure  on  behalf  of  the  trust,  and  to  ^ndefnnit.    *^* 

(t)  Halberi  v.  Dickson,  18  Feb.  1861,  18  (x)  Pet.  MUUr,  19  Jan.  1854, 16  D.  868 ; 

D.  667.  Pet.  Frtuer,  1  March  1887,  16  Sh.  692 ; 

(t)    Mac/arlane  y.  D<maltUon,   12  May  Pet.  Findlay,  80  June  1855,  17  D.  1014; 

1885,  18  Sh.  725.     See  Lord  Mackenzie's  WaU<m  v.  CratDcdwr,  17  Feb.  1844,  6  B. 

remark,  p.  784.  687  ;   Lauder  y.  Lauder' $  7V«.,   12  Nov. 

(«)  Mayne  y.  M'Keand,  4  June  1885,  18  1851,  decided  19  July  1851,  14  D.  14. 
Sh.  870;   Rosa  v.  Allan's  Trs.,  18  Nov.  (y)  Chapter  66,  Beet.  2  (Appointment  of 

1850,  18  D.  44.    See  Chapter  46  (Wife's  Now  Trustees). 
Separate  Estate). 

VOL  H.  2  E 
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oEAP,  Lxmi.  be  relieved  of  obligations  undertaken  by  him  in  his  fiduciary  cha- 
racter. To  the  effect  of  enforcing  this  right  he  has  a  lien  on  the 
trust-estate.  («)  On  the  other  hand,  where  sufficient  security  is 
offered  that  he  will  not  be  required  to  meet  the  obligations  which 
he  has  undertaken  on  behalf  of  the  trust,  the  trustee  is  bound  to 
denude  if  desired  by  the  beneficiaries,  (a) 

(f)  2  BeU'B  Com.  6th  ed.  128,  and  caaes         (a)  Benderwn  r.  NcrrUy  81  March  1866. 
there  cited.  4  Macph.  691. 
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CHAPTER  LXIX. 
ANTICIPATION  OF  THE  PERIOD  OF  PAYMENT. 


2197.  Where  the  period  of  distribution  of  a  trust-estate  is  post-  what  is  meant 
poned  by  the  terms  of  the  trust  for  the  purpose  of  protecting  con-  ^  *°    p* 
tingent  interests  which  may  emerge  in  the  interval,  the  trustees  are 

not  entitled,  as  a  general  rule,  to  anticipate  the  payment  of  the 
shares  for  the  convenience  of  those  who  are  apparently  entitled  to 
the  succession.  The  interest  of  the  contingent  legatees  creates  an 
obligation  on  the  trustees  to  retain  the  possession  of  the  estate 
until  the  arrival  of  the  appointed  period  of  division.  The  residuary 
legatees  first  named  may  die  before  the  period  of  distribution  speci- 
fied in  the  settlement;  in  which  case  the  conditional  institutes— or 
the  survivor  of  those  first  instituted,  if  the  destination  be  to  sur- 
vivors— acquire  an  absolute  right  to  the  succession,  a  right  which 
the  trustees  are  not  entitled  to  disappoint  by  a  premature  convey- 
ance to  the  institutes.  In  this  class  of  cases,  accordingly,  the  in- 
terest or  profits  of  the  estate  must  be  accumulated  and  added  to  the 
capital ;  and  even  although  the  result  should  be  that  the  final  dis- 
tribution of  the  estate  is  postponed  for  more  than  twenty-one  years 
after  the  settlor's  death,  still,  so  long  as  the  destination  of  the  re- 
siduary interest  remains  uncertain,  no  benefit  can  accrue  to  the 
presumptive  legatees ;  but  the  surplus  revenues  must  be  treated  as 
undisposed-of  succession,  and  paid  to  the  truster's  heirs-at-law.(a) 

2198.  Questions  relating  to  the  anticipation  of  the  period  of  divi-  importancd  of 
sion  generally  resolve  into  questions  of  vesting,  the  law  of  which  has  v^iiTiTre-^ 
been  already  sufficiently  discussed.  (6)    It  is  therefore  unnecessary  to  ^^tlons"*^^ 
enter  upon  a  formal  discussion  of  the  authorities.   It  may,  however, 

be  convenient  to  classify  the  decisions  according  to  the  circumstances 
by  which  the  prior  interests  are  determined.  When  so  considered, 
it  will  be  seen  that  the  competency  of  anticipating  the  period  of 
division  is  resolved  by  the  criterion  of  vesting,  and  does  not  depend 
upon  the  specialties  connected  with  the  cause  of  failure.    Wher- 

(a)  Lwrd  y.  Colvin,  7  Dec.  I860,  28  D.  111.  {h)  Chapters  42  and  48. 

2  e2 
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CHAPTBB  LXIX. 


Classification  of 
cases  in  which 

Kjment  may 
required,  m 
anticipation  of 
the  appointed 
)>eriua. 


Case  of  a  fiar 
acquiring  the 
liferent,  or 
claiming  the 
benefit  of  a 
discharge  of 
that  interest. 


Whether  the 
contingent  in- 
terest of  the 
legatee's  child- 
ren  is  sufficient 
to  prevent 
anticipation. 


ever  the  succession  finally  devolves  to  legatees  in  whom  a  right 
has  vested,  they  seem  to  be  entitled  to  immediate  pajTnent ;  where 
under  the  terms  of  the  settlement  the  interest  has  not  vested,  anti- 
cipation would  seem  to  be  incompetent. 

2199.  A  legatee  may  become  entitled  to  the  enjoyment  of  a 
succession  in  anticipation  of  the  period  appointed  by  the  settle- 
ment : — (1)  Where  the  fee  and  the  liferent  come  to  vest  in  one  and 
the  same  person  by  descent  or  purchase ;  (2)  where  by  the  terms 
of  the  settlement  legatees  in  esse  have  a  vested  right  to  a  fund, 
subject  to  diminution  in  the  event  of  the  birth  of  children  in  a 
certain  family,  and  where,  from  the  age  of  the  mother,  or  other  cir- 
cumstances, it  is  to  be  presumed  that  the  number  of  the  family  will 
not  be  increased ;  (3)  where  a  legatee's  interest  is  dependent  upon 
the  death  of  another  person,  and  the  circumstances  are  such  as  to 
overcome  the  presumption  of  life,  although  the  death  of  the  party 
previously  instituted  is  not  actually  proved ;  (4)  where,  under  a 
destination  to  one  person  in  liferent  and  to  another  in  fee,  the  life- 
renter  discharges  his  right,  or  where  all  the  parties  interested,  ab- 
solutely or  contingently,  agree  to  an  immediate  division ;  (5)  where 
the  distribution  is  postponed  to  a  definite  time,  subject  to  a  destin- 
ation over,  and  the  parties  conditionally  instituted  have  all  failed, 
or  where  under  a  joint  destination  the  interest  has  vested  in  the 
last  surviving  legatee. 

2200.  (1)  Among  the  leading  cases  upon  anticipation  in  conse- 
quence of  the  discharge  of  a  life  interest,  we  may  notice,  first,  the 
case  oiBains/ordy,  M(ixtvell,(c)  where  trustees  were  directed  to  pay 
the  annual  proceeds  of  a  trust-estate  to  the  testator's  nephew  during 
his  life,  or  until  he  should  succeed  to  a  certain  entailed  estate,  and 
on  his  death  or  succession,  to  make  over  the  whole  to  the  testator's 
niece.  The  nephew  offered  to  concur  with  his  sister,  the  fiar,  in 
granting  a  discharge  to  the  trustees ;  and  in  these  circumstances 
the  Court  held  that  the  trustees  were  bound  to  denude. 

2201.  The  case  of  Pretty  v.  Newbtggtng{d)  was  attended  with 
greater  difficulty.  In  this  case  the  testator's  widow,  who  had  a 
liferent  of  the  estate,  offered  to  renounce  her  interest  in  favour  of 
her  son,  to  whom  a  fee  was  given,  with  a  destination  over  in  favour 
of  his  children.  The  case  was  referred  to  the  whole  Court,  who,  by 
a  majority,  sustained  the  claim  of  the  son  to  immediate  payment 
The  grounds  of  the  decision  were  various ;  but  the  principle  upon 
which  the  judgment  may  best  be  supported  is,  that  as  the  des- 

(c)  Raifuford  v.  Maxwell,  6  Feb.  1852,  (rf)  Preiiy  v.  Kewhigging,  1  March  1854, 

14  D.  450 ;  see  also  Paterson  v.  Pateraon,      16  D.  667. 
26  Jan.  1849,  11  D.  441. 
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tination  over  to  the  legatee's  children  was  nothing  more  than  what  qhapteb  lxix. 

the  law  would  have  impKed  under  the  condition  si  sine  liberis  de- 

cesserttj  the  destination  was  presumably  to  be  referred  to  the  same 

period  as  that  to  which  the  implied  condition  is  held  to  refer, 

namely,  the  death  of  the  testator ;  and  the  interest  was  therefore 

vested.     In  Foulis  v.  Foulis(e)  there  was  a  life-interest  limited  to 

the  veidow,  fee  to  her  three  sons  with  right  of  survivorship,  and  to 

their  issue.     Had  the  survivorship  clause  continued  operative,  the 

vesting  of  the  fee  must  of  course  have  remained  in  suspense ;  but 

as  this  right  was  evacuated  by  the  death  of  two  of  the  widow's 

three  children,  the  circumstances  of  the  case  were  narrowed  to  the 

same  position  as  Pretty  v.  Newbigging  ;  there  being  no  contingent 

interest  remaining  except  that  of  the  surviving  son's  children  nasci- 

iuri.     The  fee  was  thus  held  to  have  vested  in  the  surviving  son, 

to  whom  accordingly  the  trustees  were  ordained  to  convey  the 

estate  upon  the  widow  executing  a  renunciation  of  her  liferent. 

2202.  On  the  other  hand,  in  the  previous  case  of  Ferric  v.  Where  the 
Ferri€,(/)  where  also  the  residue  of  the  truster's  estato  was  limited  legttee's^hiid- 
to  a  party  and  his  lawful  issue,  subject  to  an  annuity  to  the  testa-  ^^^j^r^^by 
tor's  widow,  and  the  period  of  distribution  was  fixed  by  the  testator  the  testator 

,  when  directing 

at  the  death  of  the  widow,  the  Court  refused  to  allow  that  period  to  postponement, 
be  anticipated,  although  the  residuary  legatee  offered  to  pay  all  Ee^ticipSed^ 
legacies,  and  to  secure  the  annuity  to  the  satisfaction  of  the  Court 
and  of  the  trustees.  In  this  case  the  proposed  anticipation  was  op- 
posed by  one  of  the  residuary  legatees'  children,  who  desired  to 
have  the  trust  kept  up  for  the  protection  of  his  contingent  interest. 
As  in  this  case  the  widow  was  not  instituted  to  the  liferent  of  the 
entire  estate,  it  might  fairly  be  presumed  that,  in  postponing  the 
period  of  division,  the  testator  had  also  in  view  the  contingent  in- 
terest of  the  legatees'  children, — a  circumstance  which  distinguishes 
this  case  from  the  cases  previously  mentioned. 

2203.  Where  a  liferent  interest  limited  by  deed  is  rejected  by  Effect  of » 

,  1       -I  /»    •  •      .1  r  •  1  1    •      •         1         -I         1  •    repudiation  of 

the  benenciary,  as  m  the  case  oi  a  widow  claiming  her  legal  provi-  the  ufe-interests 
sions  in  place  of  an  annuity  settled  upon  her,(g')  or  where  an  an-  ^hV.**®^^^ 
nuity  is  held  to  be  satisfied  by  advances, (A)  such  renunciation  is 
held  to  place  the  fund  in  the  same  situation  as  if  the  interest  had 
lapsed  by  death ;  and  therefore,  if  there  are  no  contingent  interests 
to  be  protected,  the  fiars  are  entitled  to  an  immediate  division. 

2204.  It  is  unnecessary  to  refer  in  detail  to  the  cases  which  Liferenter 

acquiring  the 
(e)  Foulia  v.  Fouhsy  8  Feb.  1857,  19  D.  (ff)  AnnandaU  v.  Maentven,  9  June  1847,  fee  entitled  to 

862.  9  D.  1201.     See  chapter  7  (Exclusion  of  demand  an  im- 

(/)  FerrU  y.  Ferrie,  28  Feb.  1849,  11      Legal  Claims).  m^***^^" 

D.  704.  (A)  Hume  v.  Stewart,  26  Nov.  1884,  18 

Sli.  90. 
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oHAFTKa  Lxix.  establish  the  proposition,  that  a  liferenter  who  succeeds  to  the  fee 
of  the  same  subject,  in  virtue  of  a  radical  right,(t)  or  of  the  terms  of 
the  trust  destination, (X;)  or  as  heir-at-law, (Q  is  entitled  to  demand 
a  conveyance  from  the  trustees.  In  conformity  with  this  principle, 
it  has  been  held,  that  where  a  fund  is  destined  by  a  marriage-con- 
tract to  the  wife  in  liferent,  aud  the  children  of  the  marriage  in 
fee,  whether  with  or  without  an  ulterior  destination  to  the  wife 
herself  and  her  heirs  in  fee — ^upon  the  death  of  the  husband  with- 
out issue,  the  wife  becomes  entitled  to  the  fee  absolutely,  and  may 
put  an  end  to  the  trust,  (m)  On  the  other  hand,  where  a  liferent 
was  given  to  a  wife  for  her  alimentary  use,  and  she  afterwards  suc- 
ceeded to  the  fee  as  conditional  institute  under  the  ulterior  des- 
tination, it  was  decided  that  the  trust  must  be  kept  up  during  the 
subsistence  of  the  marriage  for  the  better  protection  of  the  wife's 
alimentary  interest,  (n)  But  in  such  a  case  there  can  be  no  doubt 
that,  if  the  widow  survived,  she  would  be  entitled  to  payment  of 
the  capital. 
Cues  dra«nduig  2206.  (2)  and  (3)  The  anticipation  of  the  distribution  of  a  trust- 
futw^ue!  OT**  estate,  where  the  trust  is  only  maintained  for  the  protection  of  the 
rompSm  o7iife.  i^^^erests  of  children  nascituri,  or  for  the  interest  of  a  party  presumed 
but  not  proved  to  have  died,  has  been  already  incidentally  noticed 
in  treating  of  the  conditions  of  vesting ;  and  it  is  unnecessary  to 
recur  to  the  subject. (o)  In  such  cases,  the  Court  have  a  discretion 
to  impose  upon  the  legatees  to  whom  payment  is  appointed  to  be 
made  the  condition  of  finding  caution  to  answer  the  claims  that 
may  arise,  should  the  event  disprove  the  supposition  upon  which 
the  Court  proceeded. 
Pajmentmar  2206.  (4)  Our  uext  proposition  is,  that  where  all  the  parties 

by  consent  of  interested  in  the  distribution  of  a  trust-estate,  whether  as  benefi- 
who^h^eeUher  ciarics  or  Conditional  institutes,  concur  in  desiring  the  trustees  to 
conS^  Tin-  ^^^^^^  uuder  such  conditions  as  may  be  agreed  upon,  the  trustees 
terest.  are  bound  to  be  satisfied  with  their  discharge,  and  have  no  right  to 

retain  the  estate.  The  most  simple  case  is  that  of  liferenters  and 
fiars  requiring  the  trustees  to  convey  to  them  for  their  respective 
interests.  (^)     Upon  the  authority  of  the  cases  relating  to  the  sale 


(t)  Martin  y.  Bannatyne,  infra. 

\h)  Grant  y.  Dyer,  8  Dec.  1818,  2  Dow, 
78. 

(Z)  Nisbet  y.  Tod,  16  Jan.  1848,  10  D. 
861 ;  MaxweU  y.  Wt/lie,  25  May  1887,  16 
Sh.  1006. 

(m)  Martin  y.  Bannatyne,  8  March  1861, 
23  D.  706.  Part  of  the  fund  in  question 
came  from  the  husband,  and  part  from  the 


wife's  father,  and  the  Court  found  the 
widow  entitled  to  the  whole  sum. 

(n)  Balderston  y.  FuUan,  28  Jan.  1867, 
19  D.  298. 

(o)  Chap.  42,  sect.  2. 

{p)  See  Rutherford  y.  TumbuU,  80  May 
1821, 1  Sh.  87,  N.E.  88;  CraigUy,  Qordon, 
17  June  1887, 16  Sh.  1157,  where  the  fact 
that  the  liferenter  was  a  widow,  deaf  and 
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of  heritable  property,  it  may  be  laid  down  that  trustees  would  not  qhafmklxix, 

be  bound  to  denude  of  a  heritable  succession  on  the  joint  requisition 

of  the  beneficiaries,  if  any  of  those  parties  were  in  minority,  (g) 

The  limitation  of  a  period  of  conventional  majority  by  settlement, 

does  not  deprive  the  beneficiaries  of  their  right  to  act  in  relation  to 

the  succession  on  attaining  legal  majority ;  and  accordingly,  in  a 

recent  case,  where  children's  provisions  were  made  payable  on  their 

attaining  the  age  of  twenty-five,  it  was  held  that  a  transaction  with 

the  trustees,  into  which  they  had  entered  after  the  youngest  had 

attained  majority,  could  not  be  repudiated  by  the  children,  (r) 

2207.  It  happens  not  unfrequently  that  funds  are  advanced  by  Joint  dischar^ 
trustees  to  a  family  on  the  joint  authority  of  all  the  legatees  in-  ^ trustewdoes 
terested.  without  any  distinct  arrangement  as  to  the  mutual  rights  ^^^^^r 
of  the  parties.     If,  in  consequence  of  a  transaction  of  this  kind,  a  «»*■  •»»*«'  •«• 
discharge  is  afterwards  granted  to  the  trustees  by  all  the  benefi- 
ciaries, this  will  not  exclude  the  right  of  the  individual  beneficiary 

to  an  ultimate  adjustment  of  accounts  as  between  himself  and  the 
other  members  of  the  family,  because  the  discharge  in  such  a  case 
is  presumed  to  have  been  granted  simply  for  the  exoneration  of 
the  trustees.  («) 

2208.  Transactions  between  heirs  are  obviously  not  binding  in  a  Contingent 
question  with  an  individual  beneficiary  who  has  not  been  a  party  "*^'***"" 
to  the  arrangement.  (^)     Thus,  where  the  brothers  and  sisters  of  an 
insane  person,  during  his  lifetime,  and  before  the  passing  of  the 
Moveable  Succession  Act,  entered  into   an  arrangement  for  the 
division  of  his  succession  after  his  death  according  to  the  principle 

of  representation,  and  under  reservation  of  a  power  of  distribution 
amongst  their  respective  children ;  and  one  of  the  brothers  settled 
his  whole  estates  upon  his  eldest  son,  under  burden  of  certain  pro- 
visions in  favour  of  his  younger  children,  it  was  held  that  the 


dumb,  but  svijurisy  was  held  not  to  impose 
upon  the  trustees  the  duty  of  retaining 
the  custody  of  the  estate ;  Roherton  v.  Da- 
vidtan,  24  Not.  1846,  9  D.  162,  where  it 
was  decided  that  the  trustees  were  not 
bound  by  a  direction  to  hold  the  estate 
during  the  liferent  when  the  liferenter 
and  fiar  concurred  in  demanding  an  im- 
mediate conveyance.  An  example  of  a 
more  complicated  arrangement  between 
beneficiaries,  involving  the  admission  to  a 
share  of  the  succession  of  one  of  a  family 
who  stood  excluded  under  the  settlement, 
will  be  found  in  the  case  of  Brown  v. 
Campbell,  16  March  1855,  17  D.  759.  See 
also  M^IjQchlana  Exrt.  v.  Seotty  16  Jan. 


1850,  12  D.  467 ;  Jokntton  v.  Jokruton,  11 
March  1857,  19  D.  706,  and  8  Macq.  619, 
681,  where  Lord  Chancellor  Campbell  ob- 
served, that  "a  family  settlement,  when 
bona  fide  made,  the  law  much  favours." 

(<?)  Avid,  Petr.,  5  Feb.  1856,  18  D.  487. 
But  see  Hope,  15  Jan.  1858,  20  D.  890. 

(r)  Adam  v.  Adam,  80  March  1861,  28 
D.  859. 

(«)  Halhert  v.  Diekton,  18  Feb.  1851,  18 
D.  667.  See,  as  to  questions  of  this  nature 
between  creditors,  M'LaehUuie  Ettb,  v. 
Scott,  16  Jan.  1850,  12  D.  467. 

(t)  Mitchell  V.  Maemichan,  18  Jan.  1852, 
14  D.  818. 
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oHAFTiB  wx.  agreement  was  ineffectual  in  a  question  with  these  children,  their 
father  not  having  imposed  any  obligation  upon  them  to  give  effect 
to  the  agreement ;  and  the  succession  was  held  to  be  divisible  ac- 
cording to  the  Statute,  (tf)  The  existence  of  contingent  interests 
is,  as  we  have  already  seen,  an  effectual  bar  to  any  arrangement 
amongst  beneficiaries  involving  anticipation  of  the  period  of  pay- 
ment, unless  the  parties  contingently  interested  concur  in  discharg- 
ing the  trustees,  (x) 

2209.  (5)  Where,  under  the  terms  of  a  settlement,  the  vesting 
of  the  reversionary  interest  is  postponed  to  the  period  of  distribution 
in  consequence  of  a  provision  of  survivorship,  if  all  but  one  of  the 
joint  legatees  die  or  renounce  their  interests  prior  to  the  period  of 
distribution,  the  interest  of  the  survivor  vests  absolutely ;  for,  the 
contingent  interest  which  was  the  cause  of  the  suspension  being 
removed,  there  is  no  longer  any  obstacle  to  the  acquisition  of  a 
vested  right.(y)  Accordingly,  where  the  right  to  a  joint  bequest, 
subject  to  a  liferent,  has  vested  ii\  the  last  survivor,  the  trustees  are 
bound,  on  receiving  a  discharge  of  the  liferent  interest,  to  convey 
the  entire  estate  to  the  surviving  fiar.(2) 


AeceUntionof 
period  of  vest- 
ing bj  prede- 
cease ot  oondi- 
tioiud  institutes 
or  oo-Iegatees. 


(ti)  Hunter' i  Trt,  y.  ffunter,  I  June  1864, 
2  Macph.  1125. 

(x)  CampbeU  v.  Campbell,  8  Dec.  1862, 
16  D.  173.  Compare  Seott  y.  Scott,  18 
Jnne  1847,  9  D.  1264,  7  Bell  148,  with 
Ni^t  y.  MacdougaU,  27  June  1809,  F.G. 

(y)  FaultM  y.  FmUu,  8  Feb.  1867,  19  D. 
862;  Maitland't  7Vt,  y.  M' Dermoid,  16  Mar. 
1861,  28  D.  782.  In  Cattanach  y.  Thom't 
Exrt,,  2  July  1868,  20  D.  1206,  the  right 
to  a  joint  bequest  of  residue  was  held  to 


haye  yeated  in  the  issne  of  the  last  snryi- 
yor  before  the  arriyal  of  the  period  of  dis- 
tribution, in  yirtue  of  the  condition  n  sine 
Uberis  deeeMaerit.  See  also  Smith  y.  Leitek^ 
2  June  1826,  4  Sh.  659,  N.  E.  666;  Mow- 
bray  y.  SeougaU,  12  Sh.  910,  81  Aug.  1886 
(fiom.  Tkom9<m  y.  SeougaU),  2  S.  &  M*L. 
806 ;  MioweU  y.  WyUe,  26  May  1887,  16 
Sh.  1005. 

(f )  FouUm  y.  Fotdis,  tupra. 
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CHAPTER  LXX. 

APPOINTMENT  OF  JUDICIAL  FACTORS  UPON 

TRUST-ESTATES. 


2210.  In  order  that  the  beneficial  interest  may  not  lapse  in  con-  oigin  and 
sequence  of  the  failure  of  the  trustees  of  a  settlement,  the  Court  of  ^^'^er^oVap- 
Sessionhas  been  in  use  to  appoint  judicial  factors  upon  trust-estates  pointment 
in  circumstances  where  such  appointments  were  necessary,  either  Court  of  Session. 
for  the  protection  of  the  ultimate  interests  of  the  beneficiaries,  or 
with  a  view  to  immediate  management.   As  such  appointments  are 
made  ex  nohili  officio,  the  Court  is  not  bound  by  any  positive  rules 
having  relation  to  the  convenience  or  expediency  of  interfering. 
There  are,  however,  certain  situations  in  which  the  appointment  of 
a  factor  is  a  matter  of  obvious  expediency,  and  where  the  appoint- 
ment will  be  granted  almost  as  a  matter  of  course.     The  circum- 
stances to  which  we  refer  are  these : — First,  where  the  oflBce  of 
trustee  has  lapsed,  and  the  title  to  the  beneficial  or  equitable  inter- 
est still  stands  upon  the  trust-conveyance ;  secondly,  where  the 
trustee  is  insolvent,  or  has  so  conducted  himself  in  relation  to  the 
trust  affairs  or  otherwise  as  to  be  deemed  untrustworthy ;  thirdly, 
where  a  quorum  of  trustees  cannot  be  obtained,  as  may  happen  in 
the  case  of  the  incapacity,  illness,  or  non-residence  of  one  or  more 
of  the  original  accepting  trustees ;  fourthly,  in  the  event  of  the 
trustees  differing  in  opinion  with  reference  to  the  general  course  of 
management,  or  to  transactions  of  special  importance. 

2211.  (1)  The  earliest  examples  of  the  interposition  of  the  Court  Court  wui  ap- 
in  matters  of  trust-administration,  were  appointments  in  cases  where  ^^  of  Mure"* 
there  was  a  total  failure  of  trustees.     No  doubt  seems  ever  to  have  J^ees?^*^ 
been  entertained  as  to  the  jurisdiction  and  power  of  the  Court  to 
make  such  appointments  ;  but  in  some  cases  it  seems  to  have  been 
contended  that  the  beneficial  interest  was  a  mere  burden  upon  the 
estate  of  the  trustee,  and  fell  with  it  as  a  necessary  consequence 
of  the  failure  in  the  trust-destination,  (a)     The  argument,  however, 

(a)  See  Dicky,  Ferguson,  1758,  M.  7446 ;  King*  College  of  Aberdeen,  1741,  Elch.  "Truet." 
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OHAPTEB  Lzz.  was  iiot  successful.  The  distinction  between  the  legal  and  equit- 
able estates  under  trust-settlements  was  recognised  by  the  Court  in 
the  last  century,  and  the  doctrine  was  laid  down,  that  a  lapse  of  the 
one  estate  did  not  involve  the  destruction  of  the  other.  It  was  vir- 
tually settled  by  the  decisions  referred  to,  and  by  the  case  of  Camp- 
bdl  V.  CampbeU,{b)  that  unless  the  right  of  succession  was  made 
dependent  upon  the  trusteeship — e.g.,  in  cases  where  a  power  of  ap- 
pointment was  given  to  the  trustee — the  rights  of  the  beneficiary 
could  not  be  affected  by  his  death  or  non-acceptance.  This  view 
was  confirmed  by  two  decisions  which  followed  soon  after,(c)  estab- 
lishing a  form  of  action,  declaratory  adjudication,  whereby  a  bene- 
ficiary might  obtain  himself  vest  in  the  equitable  interest  notwith- 
standing the  failure  of  the  trustees  of  the  settlement.  The  theory 
of  the  law  in  relation  to  equitable  titles,  as  well  as  the  course  of 
practice,  show  that  the  appointment  of  judicial  factors  upon  trust- 
estates  is  properly  an  act  of  administrative  jurisdiction.  Such  ap- 
pointments are  not  necessary  to  complete  or  fortify  the  title  to  the 
equitable  estate.  Their  purpose  is  that  of  supplying  a  vacancy  in 
the  office  of  trustee,  and  providing  for  the  economical  administra^ 
tion  of  the  estate  under  the  supervision  of  the  Supreme  Court,  (d) 

Court  will  not  2212.  It  has  been  laid  down,  that  where  the  trust-deed  makes 

interfere  where  •   •         e       .  v  i*  •       a*  e  j.        m  x-lz-^a 

there  is  a  sub-    provisiou  for  the  assumptiou  or  nommation  of  trustees,  the  Court 
fttwe  p^tr°Sf^  ^^^^  ^^^  interfere,  xmless  it  can  be  shown  that  those  provisions  are 
assumption.       inapplicable  to  the  emergency  which  has  arisen,  (c)     As  trustees 
are  now,  in  virtue  of  the  enabling  clauses  of  the  Trustee  Act(/) 
1861,  empowered  to  resign  at  pleasure,  and  also  to  supply  vacancies 
in  the  trust  by  the  assumption  of  new  trustees,  it  might  be  sup- 
posed that  in  future  there  would  be  little  need  for  requiring  the 
assistance  of  the  Court  for  that  purpose.     But  the  fact  is,  that  by 
far  the  larger  number  of  applications  are  those  which  occur  in  con- 
sequence of  the  total  failure  of  the  trustees,  when  there  is,  of  course, 
Double  trusts.    ^0  pcrsou  in  titulo  to  exercise  powers  of  assumption.     Where  a 
widow,  who  had  accepted  and  acted  as  trustee  on  her  husband's 
estate,  died  intestate,  and  a  judicial  factor  was  appointed  to  admi- 
nister her  estate,  the  Court  appointed  the  same  party  factor  on 

No.  11,   and  Notes,  "  JuriBdiction,"  No.  confer  special  powers  upon  tte  factor  at 

21 ;  King't  College  v.  Rcmttay,  1741,  £lch.  his  appointment,  even  though  the  desti* 

"  Jurisdiction,"  No.  21 ;  Campbell  7.  Mori'  nation  should  be  to  a  factor  to  be  nomi- 

zt6, 1762,  M.  7440;  Maedowall  v.  Macdow-  nated  by  the  Court,  on  failure  of  the  on- 

aUy  1789,  M.  7453.  ginal  trustee ;  Harper,  7  Feb.  1838, 11  Sh. 

(6)  CampbeU  t.  CampbeU,  1788,  M.  4076,  865. 

6849.  («)  See  Hamilton  v.  Littlefokn,  7  W.  &  S. 

(c)  Drummond  v.  Mackenzie,  1758,   M.  380,  and  8  July  1834,  2  S.  &  M*L.  366. 
16,206 ;  Dahiel  v.  DaUiel,  1756,  M.  16,204.  (/)  24  &  26  Vict.,  cap.  84  r  see  also  26 

(d)  Accordingly,   the  Court  will    not      &  27  Vict.,  cap.  115. 
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the  trust-estate  of  the  husband,  being  of  opinion  that  there  was  no  ohaptbb  lxx. 
necessity  for  a  double  management.  (^) 

2213.  As  the  beneficiary's  right  to  have  a  factor  appointed  results  Ezunpies  of 
from  the  fact  that  the  trust  appointment  has  lapsed,  it  is  clear  that,  S^Serce^^f^ 
in  a  question  as  to  the  competency  or  propriety  of  the  proposed  ap-  J^nSti^ion 
pointment,  the  manner  in  which  the  lapse  has  resulted  is  of  no  ^^  testamcsntary 
materiality.     We  shall  merely  mention  some  of  the  more  ordinary 
varieties  of  circumstance  under  which  such  applications  have  been 
granted.     For  example,  the  office  of  trustee  may  lapse  where  all 
the  parties  named  have  predeceased  the  testator,  (A)  or  where  those 
who  survive  either  fail  to  accept  the  trust  (t)  or  refuse  to  exercise 
their  office.(^)     Again,  it  may  happen  that,  although  a  quorum  of 
the  trustees  have  actually  accepted,  the  trust  may  be  prematurely 
brought  to  an  end,  either  by  the  death  of  all  the  trustees  without 
any  new  appointment  having  been  made,(Z)  or  by  the  exercise  of 
a  power  of  resignation,(m) — though  it  may  be  doubted  whether 
trustees  can  relieve  themselves  from  responsibility  by  resigning 
without  having  previously  made  provision  for  the  continuance  of 
the  trust  by  the  assumption  of  successors,  (w)     In  the  class  of  cases 
we  have  referred  to,  the  appointment  of  a  factor  is  usually  made  as 
a  matter  of  course.     It  has  sometimes  been  pleaded  as  a  defence  Defence  that 
to  applications  under  such  circumstances,  that  the  trust  purposes  ^d  ^iS  wwmd 
have  been  fulfilled.      This  is  a  good  defence,  if  well  founded  in  ^^' 
fact ;  for  clearly  the  Court  would  not  commit  the  solecism  of  ap- 
pointing a  factor  on  an  estate  which  had  ceased  to  exist.(o)     But 
if  there  is  any  estate,  and  any  person  claiming  an  interest  in  it, 
although  merely  reversionary  and  prospective,  (^)  or  subsidiary, 
e.g.,  as  in  the  case  of  a  creditor  seeking  to  secure  his  debt,(g)  a 
factor  will,  as  a  rule,  be  appointed.     A  party  who  has  been  nomi- 


{ff)  Clark  y.  BarHow,  17  June  1866,  18 
D.  1041.  Bat  see  ITalcomb,  9  July  1868, 
16  D.  861. 

(k)  Oaima,  19  Jan.  1888,  16  Sh.  886. 

(0  Smart,  29  June  1864,  16  D.  1004. 

{k)  Drummond  v.  Lindsay,  18  June  1867, 
19  D.  859;  RusteU,  27  June  1866,  17  D. 
1006. 

(0  See  Thanuon,  10  July  1867,  19  D. 
964 ;  BrUUh  Linen  Co.,  20  July  1844,  16 
Jut.  608;  Douglas,  14  Dec.  1889,  2  D.  288. 
As  to  the  effect  of  a  partial  failure  in  ap- 
pointments of  trustees  for  charitable  uses, 
see  Wylie,  28  June  1860,  12  D.  1110; 
Ferffuton  v.  Marjoribanks,  1  April  1868,  16 
D.  687. 


(m)  Broughton't  case,  cited  in  Mackenzie 
V.  Grieve,  20  Dec.  1828,  7  Sh.  228. 

(n)  Per  Lord  Brougham  in  MUler  v. 
Black'8  Tre.,  2  S.  &  M*L.  890. 

(o)  The  Court  is  chary  of  appointing  a 
factor  where  the  apparent  object  of  the 
application  is  to  gain  an  advantage  over  a 
competing  claimant;  Cunninghame,  Petr., 
16  Jan.  1839,  1  D.  862 ;  Marshall,  Petr.,  6 
Jan.  1869,  21  D.  208. 

(p)  Burnett,  24  Jan.  1829,  7  Sh.  814; 
Brown  v.  Robertson,  29  May  1846,  7  D. 
746. 

{g)  Shaw  y.  Steele,  28  Feb.  1862,  24 
Jur.  266,  11  March  1862,  14  D.  762; 
Hatoarden  y.  Dunlop,  81  May  1861,  28  D. 
928. 
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Trusts  ifUer 
vivo§:  whether 
truster  has  a 
reserved  power 
of  appointment. 


Trusts  for 
creditors. 


Reserved 

powers  of  ap- 
pointment in 
marriage-con- 
tract trusts. 


Distinction  m 
the  case  of 
trusts  limited 
to  the  endurance 
of  the  marriage. 


nated  trustee,  and  who  declines,  will  not  be  appointed  judicial 
factor  on  the  estate,  (r) 

2214.  The  limits  within  which  the  Court  will  exercise  the  power 
of  appointing  judicial  factors  upon  estates  created  by  trusts  inter 
vivos,  are  not  very  well  defined.  On  the  one  hand,  the  Court  con- 
siders itself  bound  by  the  maxim  that  its  powers  are  only  to  be 
exercised  in  cases  of  necessity, — that  is,  where  there  is  no  legal  cus- 
todier of  the  trust  property,  and  no  power  of  reappointment  vested 
in  the  parties  in  teres  ted. («)  In  what  circumstances  a  power  of  re- 
appointment may  be  given  by  implication  has  never  been  definitely 
settled.  It  has  generally  been  considered  that,  as  regards  private 
trusts  for  behoof  of  creditors,  no  power  of  appointment  remains  in 
the  truster  unless  expressly  reserved  to  him,  and  that  the  creditors 
have  not  the  power  of  electing  a  new  trustee  unless  it  is  conferred 
upon  them  by  express  grant.  In  such  cases,  accordingly,  the  au- 
thority of  the  Court  may  be  sought  with  a  view  to  the  appointment 
or  election  of  a  new  trustee.  (^)  Still,  as  the  radical  title  to  pro- 
perty disposed  in  trust  for  behoof  of  creditors  belongs  imquestion- 
ably  to  the  truster,  we  incline  to  think  that  a  power  of  appointing 
a  new  trustee  to  supply  a  vacancy  must  be  held  to  remain  with  him 
as  an  adjunct  to  tlio  property  title.  It  is  settled  that  a  truster 
may  at  any  time  put  an  end  to  a  trust  for  creditors  by  a  recall  of 
his  mandate,  accompanied  by  a  tender  of  payment  of  the  outstand- 
ing debts  which  the  trust  was  intended  to  secure  ;(w)  and  the  power 
of  recalling  the  trust  seems  to  include,  by  necessary  implication, 
the  power  of  making  provision  for  its  continuance, 

2216.  The  grounds  on  which  it  was  laid  down  that  the  parties 
to  marriage-contract  trusts  had  the  power  of  appointing  new  trus- 
tees, are  not  so  apparent.  In  such  cases,  no  radical  right  or  title 
remains  in  the  disponer.  The  purpose  of  the  trust-conveyance  is 
the  securing  of  the  fund  for  the  future  wants  of  the  truster's  family, 
— ^a  purpose  which  might  be  defeated  in  some  instances,  if  the 
parties  were  at  liberty  to  transfer  the  property  to  the  custody  of  a 
trustee  of  their  own  selection.  At  the  same  time,  it  must  be  ob- 
served that  in  one  class  of  marriage-contract  trusts — ^we  refer  to 
trust-conveyances  of  the  wife's  property  made  in  contemplation  of 
marriage — the  lady  retains  the  radical  title,  together  with  a  post- 


(r)  Pennyeook,  20  Dec.  1851, 14  D.  811. 

(«)  In  Mantignani,  Petr.,  17  Feb.  1866, 
4  Macph.  461,  where  a  bond  destined  to  a 
married  woman  and  her  children,  was  to 
be  paid  up  by  the  debtor,  the  Court  ap- 
pointed a  judicial  factor  in  order  that  the 
security  might   be   discharged,   and   thr 


money  reinvested  with  the  same  destina- 
tion. 

(0  See  Pet.  MitcheU,  28  Jan.  1860,  22 
D.  632;  Earl  of  Lauderdale  v.  Earl  of  Fife, 
9  March  ISaO,  8  Sh.  675;  Moriaon,  18  Jan. 
1884,  12  Sh.  807. 

(m)  See  Chapter  45  (Radical  Right). 
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poned  interest  contingent  on  the  dissolution  of  the  marriage  by  the  chaptkb  lix. 
death  of  the  husband  without  issue  ;(x)  and  it  is  at  least  an  open 
question,  whether  the  husband  has  not  a  reversionary  interest  in 
property  conveyed  by  him  under  similar  circumstances.  This  re- 
versionary right  in  the  settlor  of  estate  conveyed  for  the  uses  of  a 
marriage-contract  trust,  may  be  sufficient  to  give  the  party  an  in- 
terest to  appoint  new  trustees ;  and  upon  this  ground,  the  cases  of 
Lindsay  and  Toveyiy)  are  more  easily  reconcileable  with  the  prin- 
ciples of  the  law  of  property  than  has  been  supposed,  (z)  Upon  this 
branch  of  the  subject  it  is  only  necessary  to  add,  that  as  the  power 
of  reappointment  in  such  cases  is  not  very  clear,  the  Court  will  not 
insist  on  its  being  exercised,  but  will  appoint  a  factor  if  the  parties 
desire  it.  (a) 

2216.  Before  leaving  the  subject  of  lapsed  trusts,  we  must  add,  Factor  wiU  not 
that  where  an  estate  disposed  of  by  trust-settlement  has  been  taken  whererompet- 
up  as  intestate  succession  by  the  legal  representatives  of  the  truster,  j^|  f^owel^ion 
and  possession  has  followed  upon  their  title,  the  Court  will  not  ap-  on  a  legal  title. 
point  a  factor,  but  will  leave  the  beneficiaries  to  substantiate  their 

claims  by  an  action  against  the  heir  in  possession,  (fe)  The  reason 
is  obvious.  The  appointment  of  a  factor,  like  sequestration  of  herit- 
able estate,  is  a  remedy  properly  applicable  to  cases  where  there  is 
either  no  party  in  possession,  or  where  the  possession  is  recent  and 
disputed.  If,  therefore,  the  legal  representatives  have  been  allowed 
to  enter  into  possession  upon  the  title  of  service  or  confirmation,  the 
Court  does  not  disturb  that  possession  by  summary  process.  But 
where  an  application  is  presented  immediately  on  the  completion 
of  a  title  by  the  heir-at-law, (c)  or  personal  repre8entatives,(c?)  and 
for  the  purpose  of  preventing  the  legal  representative  from  taking 
possession,  a  factor  may  be  appointed. 

2217.  (2)  It  has  never  been  laid  down  as  a  general  rule,  that  the  insolvent  trustee 

niav  be  8UT)er~ 
(z)  Torry  Anderton  v  Buchanan,  2  June  (6)  Finlayy,  Dymoek,  11  March  1864, 16  ^^^^  \yy  the  ap- 

1837,  16  Sh.  1078  ;  Cunningham  v  M'Leod,  D.  868.     In  one  case,  the  Court  refused  to  pointment  of  a 

18  August  1846,  6  BeU,  210,  affirming  3  appoint  a  factor  on  the  ground  that  the  ap-  2^^*^  f*<:to*'- 

D.  1288 ;  Martin  y.  Bannatyne^  8  March  pointment  would  interfere  with  the  powers 

1861,  28  D.  706.  of  creditors  secured  upon  the  estate ;  Cun- 

(y)  Lindsay  v.  Lindsay,  19  June  1847,  inghame  v.  Dickson,  16  Jan.  1889, 1  D.  862. 

9  D.  1297 ;  Tovey  v.  Tefmant,  11  March  In  another  case,  the  appointment  was  re- 

1864,  16  D.  866.  fused  because  the  object  of  the  petitioners 

(z)  See  Thorns,  Jud.  Fact.  28.  was  to  have  the  trust  defended  at  the  ex- 

(a)  Davidson,  18  June  1867,  19  D.  862 ;  pense  of  the  estate  ;  Marshall  v.  Graham, 

Macgeorge,  8  March  1866,  18  D.  792 ;  All-  6  Jan.  1869,  21  D.  208. 

cock,  2  June  1866,  17  D.  786.    The  CJourt  (e)  Fraser  v.  Thorbum,  16  Dec.  1866, 

has  even  appointed  a  factor  where  the  con-  18  1).  264 ;  Broum  v.  Robertson,  29  May 

tract  itself  was  not  a  trust-conveyance—  1846,  7  D.  746. 

MdviUe,  8  March  1866,  18  D.  788— a  case  (rf)  Bartoick,  27  Jan.  1866, 17  D.  808. 

ou  which  we  should  hardly  be  disposed  to 

rely  as  a  precedent. 
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CHAFTBB  txx.  insolveiicy  of  a  trustee  is  an  absolute  disqualification.    The  practice, 
however,  is  to  accede  to  any  reasonable  application  for  the  appoint- 
ment of  a  factor  on  the  ground  of  insolvency  or  embarrassment  of 
the  trustee,  especially  if  the  insolvent  is  a  sole  trustee,  or  one  whose 
vote  is  necessary  to  make  a  quorum,  (e)     And  this  is  just,  because, 
even  where  the  trustee's  conduct  has  been  unexceptionable,  and  his 
insolvency  the  result  of  innocent  misfortune,  it  cannot  be  said  that 
the  trust-estate  is  safe  in  his  keeping.     Money  paid,  or  goods  deli- 
vered to  him  on  behalf  of  the  trust,  might  be  poinded  in  his  hands 
for  his  own  debts ;  and  mistakes  in  regard  to  the  terms  of  a  deposit, 
or  investment  of  the  proceeds  of  trust-property,  might  have  the 
e£Fect  of  bringing  the  trust-funds  under  the  power  of  the  trustee's 
creditors.     In  some  cases  the  objection  of  insolvency  has  been  ob- 
viated by  the  trustee  finding  caution ;  but  we  doubt  whether  such 
precedents  would  now  be  followed.  (/)     Trustees  may  therefore  be 
advised  that  they  are  entitled  to  decline  to  act  with  a  colleague  who 
has  become  insolvent ;  and  that,  in  the  event  of  his  insisting  on  ex- 
ercising his  rights  as  a  trustee,  they  are  entitled  to  apply  to  the 
Court  to  have  the  trust  superseded. 
SaperoessioR  of        2218.  Any  impropriety  of  conduct  on  the  part  of  a  trustee  in  re- 
tbe  ground  of     latiou  to  the  administration,  may  be  made  a  ground  for  an  applica- 
miseon  a  .       ^^^^  ^  ^j^^  Court  for  the  sequestration  of  the  estate  and  appointment 
of  a  factor.  (^)     Such  applications  have  been  granted,  for  example, 
in  cases  where  the  trustee  has  illegally  attempted  to  purchase  the 
trust-estate  ;(A)  has  retained  considerable  sums  belonging  to  the 
trust  in  his  own  hands,  or  invested  in  his  own  name  ;(i)  has  at- 
tempted to  sell  out  stock  when  the  money  was  not  required  for  the 
purposes  of  the  trust  \(k)  or  has  otherwise  placed  himself  in  a  posi- 
tion of  antagonism  towards  the  trust.  (Z) 
Appointment  of        2219.  (3)  Where,  in  consequence  of  the  non-residence,  perman- 
qnence  of  the     cnt  iUucss,  or  incapacity  of  any  of  the  trustees,  an  acting  quonmi 
reStoce  Sf"     cauuot  be  brought  together,  the  Court  is  always  disposed  to  accede 
a^pting  truB-   ^o  an  application  for  the  appointment  of  a  judicial  factor,  (m)  Where 

{e)  Towarty  14  May  1828,  2  Sh.  806,  son  for  removing  the  tmstee  from  bis 

N.E.  2S8;  Smith,  16  May  1882,  10  Sh.  office;  Brtnm  v.  Start,  28  Dec.  1848,  11  D. 

681 ;  Walker,  80  May  1887,  9  Jurist,  480 ;  888 ;  Drew  y.  Pattrton,  2  Dec.  1826,  4  Sh. 

Soutar's  Crt.,  26  Nov.  1862,  16  D.  89.  269. 

(/)  See  Barry  v.  Thorbwm,  11  March  (t)  Morru,  27  Feb.  1868,  20  D.  716; 

1847,  9  D.  917 ;  MaepherBon,  19  Dec.  1840,  Fraser,  11  March  1864,  16  D.  867 ;  FUm- 

8  D.  816.  ing  y.  Craig,  80  May  1868,  1  Macph.  860. 

ig)  Petitions  for  the  removal  of  trustees  (k)  Goold,  19  July  1866,  18  D.  1818. 

must  be  presented  in  the  Inner  House ;  (Q  Thornton  v.  DalrympU,  11  Jan.  1866, 

MiteheU,  Petr.,  20  July  1864,  2  Macph.  8  Macph.  886. 

1878.  (m)  Nisbet  v.  Frater,  81  Jan.  1886,  18 

(A)  The  purchase  of  the  estate  of  a  Sh.  884;  Dtan,  17  Nov.  1862,  16  D.  17; 

bankrupt  by  his  tmstee  is  a  sufficient  rea-  Stoti,  11  March  1864, 16  D.  867 ;  Watt,  18 
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the  temporary  purposes  of  the  trust  have  been  fulfilled,  and  nothing  chaptkb  lxx. 

remained  to  be  done  but  to  wind  up  or  distribute  the  proceeds  of 

the  trust-estate,  the  Court  has  granted  authority  to  the  resident 

acting  trustees,  although  less  than  a  quorum,  for  that  purpose.(n) 

The  doubts  which  were  entertained  in  the  profession  as  to  the  re-  ReeignatiQii  of 

trospective  operation  of  the  Trustee  Act,  seem  to  have  been  so  far  *""****• 

shared  in  by  the  judges  of  the  Court  of  Session,  that  in  a  reported 

case  which  arose  subsequent  to  the  passing  of  the  Act,  authority  to 

resign  was  granted  to  a  non-resident  trustee  of  a  trust  which  had 

been  in  operation  before  the  passing  of  the  Statute,  (o) 

2220.  (4)  Although,  as  a  general  rule,  trustees  are  bound  to  Court  will  ap- 
Bubmit  to  the  opinion  of  the  majority,  there  are  circumstances  in  where*tru^M 
which  differences  of  opinion  may  prevail  to  such  an  extent  that  the  SS^^mcn? 
administration  of  the  trust  is  suspended,  and  where,  therefore,  a  re- 
sort to  judicial  management  becomes  a  matter  of  obvious  expe- 
diency.    In  such  cases  the  Court  exercises  a  large  discretion,  and 
decides,  upon  a  review  of  the  whole  circumstances,  whether  it  is 

most  expedient  that  the  trust-management  should  be  continued,  or 
that  the  trustees  should  be  relieved  from  a  position  which  they 
have  shown  themselves  incompetent  to  sustain.  (^)  In  effect,  the 
Court  is  now  relieved,  in  a  great  measure,  from  the  responsibility 
of  deciding  upon  such  matters  by  the  Act  of  1861,  (g)  enabling 
trustees  to  resign  without  special  powers.  The  professional  adviser 
caB  have  no  hesitation  in  recommending  trustees  to  avail  them- 
selves of  the  privilege  of  resigning  accorded  by  that  statute  where 
irreconcilable  differences  exist ;  and  if  this  course  is  followed,  an 
application  at  the  instance  of  the  beneficiaries  for  the  appointment 
of  a  factor  upon  the  trust-estate,  will  be  granted  as  a  matter  of 
course. 

2221.  When  trustees  have  lost  the  confidence  of  the  beneficiaries.  Appointment  of 

factor  in  respect 

Jnne  1864,  16  D.  941.     See  the  recent         (n)    See  the  cases  commented  on  in  ^^^^^1^  ^j,^ 
cases  of  Smithy  20  March  1862,  24  D.  888,  chapter  56,  section  2.    In  one  case,  where  trustees  and  the 
where  the  First  Division  refused  to  remove  the  trustee  on  a  sequestrated  estate  had  Vf^^,  ^°®[^ , 
an  absent  trustee,  but  appointed  a  judicial  become  insane,  the  Court  allowed  a  re- 
factor  ;  and  Shandy  20  March  1862,  24  D.  port  by  the  commissioners  to  be  received ; 
829,  where  the  same  Court  first  aUowed  Qtahrie,  21  May  1846,  7  D.  687. 
the  absent  trustee  to  resign,  and,  on  the         (o)  Shandy.  MaeDonald,  20  March  1862, 
resignation  being  lodged,  appointed  a  judi-  24  D.  829. 

dal  factor  with  the  usual  powers.    In  the         (p)  Forbes,  14  Feb.  1862,  14  D.  498 

case  of  HiU,  11  July  1866, 17  D.  1104,  the  Adie  v.  Mitehdl,  19  Dec.  1886, 14  Sh.  186 

Second  Division  refused  to  appoint  a  judi-  Laird  v.  MiJn,  7  Dec.  1888,  12  Sh.  187 

dal  factor,  on  the  application  of  a  trustee  Home  v.  Hunter,  7  March  1888,  11  Sh. 

resident  in  England,  and  who  alleged  that  688. 

he  was  unable,  in  consequence  of  non-re-         (q)  24  &  26  Vict.,  cap.  84 ;  26  &  27 

sidence,  to  fulfil  the  duties  of  the  trust  in  Vict.,  cap.  1 16. 
person. 


448  APPOINTMENT  OF  JUDICIAL  FACTORS  UPON  TRUST-ESTATES. 

cHAPTBs  Lxx.  OF  whcte  tliore  are  dissensions  betwixt  them  on  matters  of  essential 
importance,  it  is  often  the  best  course  for  all  parties  that  the  trus- 
tees should  retire,  or  that  a  joint  application  should  be  presented 
for  the  appointment  of  a  factor ;  in  which  case,  if  both  parties  con- 
cur in  requesting  that  the  estate  should  be  placed  under  judicial 
management,  the  application  will  be  granted. (r)  Again,  if  there 
be  a  doubt  as  to  the  title  of  the  trustee,  the  Court  will  be  disposed 
to  accede  to  an  application  for  the  appointment  of  an  interim  factor 
until  the  question  of  the  trustee's  right  is  tried. (»)  But  the  mere 
fact  that  the  management  of  the  trustees  has  not  been  satisfactory 
to  those  beneficially  interested,  or  that  it  has  been  unfortunate  in 
its  results,  is  not  per  se  a  suiSficient  ground  for  superseding  the  trus- 
tees to  whom  a  testator  has  committed  the  management  of  his  pro- 
perty ;  for  the  very  fact  of  the  creation  of  a  trust  implies  an  indis- 
position on  his  part  to  rely  exclusively  on  the  judgment  and  discre- 
tion of  those  for  whose  benefit  the  trust  has  been  created-  When 
a  trust-estate  has  passed  into  the  hands  of  assumed  trustees,,  the 
Court  will  more  readily  entertain  an  application  for  a  transference 
of  the  estate  into  the  custody  of  a  judicial  manager,  as  in  this  case 
the  element  of  dtlectus  personce  is  wanting.  (^) 
Expenses  of  ap-  2222.  The  cxpeuscs  connected  with  the  appointment  of  factors 
'^^Z!dt  upon  trust^statos  form  a  preferable  charge  upon  the  estate ;  and 
factors.  after  the  factory  has  come  into  operation,  which  it  does  as  soon  as 

the  factor  has  found  caution, (w)  the  factor  has  the  same  right  of  re- 
tention for  his  expenses  which  the  trustee  has  in  virtue  of  the 
primary  purpose  of  the  trust-disposition. (a;) 
AdmiDistntion         2223.  The  administration  of  trust-estates  by  judicial  factors  is 
by*j^id^H^.  regulated  by  the  Acts  of  Sederunt  of  31  July  1690,  25  December 
tors,  and  their    i^jQg  31  j^y  lyjy   ^nd  13  February  1730.     Where  trustees  are 

Sowers  and  ,  .  . 

uties.  also  ex  officio  tutors  or  curators  to  their  constituents,  and  it  becomes 

necessary  to  vest  the  estate  in  ntanibua  curice,  it  is  usual  to  apply 

for  the  appointment  of  a  factor  having  the  powers  of  a  guardian,  in 

which  case  the  factory  will  fall  under  the  jurisdiction  created  by  the 

Pupils  Protection  Act.(y)     The  subject  of  the  duties  and  powers  of 

judicial  factors  is  an  extensive  one.     Any  summary  we  could  give 

of  the  various  enactments  and  provisions  of  consuetudinary  law 

upon  this  subject  would  be  incomplete  and  therefore  valueless, 

unless  accompanied  by  an  analysis  of  the  decided  cases, — ^wliich 

(r)  Taylor  v.  Taylor' 9  Trs.,  18  July  1867,  740  ;  FuUartony  11  July  1888.  11  Sb.  962; 

19  D.  1097  ;  14  Nov.  1857,  20  D.  62.  Macfarlane  v.  Donaldson,  12  May  1886, 13 

{9)  Christy  v.  Paul,  10  July  1884, 12  Sh.  Sh.  726. 

916.  (z)  See  this  subject  treated  in  chapter  76. 

(t)  Christy  v.  Paul,  supra,  (y)  12  &  18  Vict.,  c.  61 ;  see  Morison, 

(w)  Donaldson,  18  June   1838,   11   Sh.  Petr.,  21  Feb.  1867,  19  D.  604. 
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are  very  numerous,  and  are  besides  too  closely  identified  with  the  qhaptkblxx. 
guardianship  cases  to  admit  of  separate  discussion.  This  would 
open  up  a  much  wider  field  of  investigation  than  we  are  disposed 
to  enter  upon  at  the  conclusion  of  a  subject  which  is  in  itself  very 
comprehensive,  and  has  already  led  us  considerably  beyond  the  limits 
which  we  had  originally  laid  down.  There  is  the  less  reason  for 
entering  in  this  place  upon  the  duties  and  powers  of  judicial  factors 
and  curators,  as  the  subject  has  been  separately  treated  in  a  work 
already  in  the  hands  of  the  profession,  (z) 

2224.  By  the  74th  section  of  the  Bankruptcy  Act,  the  Lord  Removal  of 
Ordinary  has  power  to  remove  any  trustee  on  a  sequestrated  estate,  sequesTnukm  of 
upon  the  application  of  one-fourth  in  value  of  the  creditors. ( a)  ***®*™"*"*^**' 
The  Court  has  also  jurisdiction  to  remove  trustees  when  danger  is 
to  be  apprehended  from  their  continuance  in  office,  but  this  power 
is  not  often  exercised,  and  only  in  cases  of  culpa  implying  some- 
thing more  than  error  of  judgment  on  the  part  of  the  offending 
trustee. (6)  The  appointment  of  a  factor  is  the  more  usual  remedy, 
sonietimes  combined  with  sequestration  of  the  trust-estate,  (c)  Se- 
questration of  the  estate,  although  a  stronger  measure  than  the 
mere  appointment  of  a  factor,  does  not  carry  with  it  that  direct 
censure  of  the  conduct  of  the  trustee  which  is  necessarily  implied 
in  a  sentence  of  deprivation  of  office.  The  chief  distinction  between 
removal  and  sequestration  is,  that  in  the  latter  case  the  powers  of 
the  trustee  are  merely  suspended,  and  may  be  revived  by  a  recall 
of  the  sequestration ;  while  in  the  case  of  a  removal,  the  appoint- 
ment is  abrogated,  and  the  trustee  is  functus  officii.  The  effect  of 
the  distinction  is  seen  in  a  recent  case,  where  application  was  made 
to  the  Court  for  the  recall  of  the  sequestration  of  a  trust-estate 
which  had  been  granted  in  consequence  of  the  refusal  of  a  sole 
trustee,  who  was  insolvent,  to  assume  new  trustees.  The  trustee 
having  subsequently  executed  a  deed  of  assumption  in  favour  of 
two  trustees  approved  by  the  beneficiaries,  the  Court  recalled  the  se- 
questration, holding  that  the  deed  of  appointment  would  then  come 
into  operation,  (d) 


(z)  We  refer  to  Thorns  on  Judicial  Fac- 
tory, and  more  especially  to  the  third  chap- 
ter, p.  154  et  8eq, 

(a)  See  Baillie  t.  Anderson,  18  July  1844, 
6  D.  1876 ;  Lowden,  81  Jan.  1886,  18  Sh. 
889  ;  Oabbdl  v.  Miller,  8  July  1828,  6  Sh. 

1101. 

(6)  See  the  cases  of  Smith,  20  March 
1862,  24  D.  888 ;  Bat/,  19  Feb.  1861,  28 
I>.  594 ;  Butehart  v.  BtUchart,  1  July  1861, 
18  D.  1268,  and  authorities  there  cited. 

VOL  II. 


(c)  ffawarden,  31  May  1861,  28  D.  928 ; 
Morris  v.  Bain,  27  Feb.  1868,  20  D.  716  ; 
Barry  v.  Thorbum,  11  March  1847,  9  D. 
917  ;  Maepkerson,  19  Dec.  1840,  8  D.  316  ; 
Home  V.  Hunter,  7  March  1883,  11  Sh. 
688 ;  Hamilton  v.  LittUQohn,  18  March  1836, 
2  S.  &  M'L.  866. 

(d)  Shedden,  Petr.,  27  June  1867,  5 
Macph.  966. 
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OF  PASSIVE  REPRESENTATION,  OR 


CnAPTER   LXXf. 


PART  X. 

LIABILITIES  OF  TRUSTEES  AND 

EXECUTORS. 


CHAPTER  LXXI. 

OF  PASSIVE  REPRESENTATION,  OR  THE  LIABILITIES 

OF  HEIRS,  (a) 


I.  PamveR€pretentatumofHeirt,Exeeur 
tort,  and  Legatees, 

II.  of  Apparent  Heir  three  yeart 

in  poitetnon. 


III.  Preference    of  the   Anee8tor*§    Credi- 

tort, 

IV.  Irregular  Passive  Titles. 

V.  Discussion  of  Heirs  and  Right  ofEeiief. 


•  1  f  th  2226.  It  is  a  principle  of  general  jurisprudence  that  the  estate 
doctrine  of  paa-  of  a  person  deceased  continues  to  be  liable  for  his  debts  and  obliga- 
fflrewpween-     ^.^^^  ^^^^^  ^^  ^^^  passed  into  the  hands  of  his  legal  representatives. 

The  application  of  this  principle  constitutes  what  is  known  in  the 
law  of  Scotland  as  the  doctrine  of  Passive  Representation,  The 
theory  of  our  law  is,  that  the  heir  represents  the  ancestor  passively, 
and  incurs  an  absolute  liability  (b)  to  fulfil  his  obligations,  unless 
advantage  is  taken  of  the  means  provided  by  law  for  limiting  that 


(a)  The  subject  of  the  paasive  liability 
of  Heirs  of  Provision,  Executors,  and  Lega- 
tees, though  depending  on  different  prin- 
ciples from  that  of  heirs-at-law,  is  placed 
in  this  chapter,  to  avoid  the  inconvenience 
of  separating  the  discussion  of  subjects  eo 
closely  allied. 

(b)  To  this  peculiarity  of  our  law,  Pro- 
fessor Bell  (1  Com.  6th  ed.  696)  attributes 
the  non-recognition  of  the  maxim,  Mortuus 


sasit  vivum.  No  man  can,  in  reason,  be 
made  personally  liable  for  the  debts  of 
another,  except  by  his  own  consent.  Hence 
the  necessity  of  such  formal  acts  for  con- 
necting the  heir  with  the  ancestor,  as  ser- 
vice and  confirmation,  from  which, as  being 
purely  voluntary  proceedings,  the  heir  is 
at  liberty  to  abstain,  if  he  wishes  to  avoid 
liability. 


9  W  I     t     •  w^ 


■  ■■  <  Wi  *■ 


liability  to  the  rahie  cb  lii*:  miterr;*^  -l 
heir  or  personal  rej«?E»eira^ --  m*'  m 
declining  to  make  "cj  a  rrJhr  '.    'j^.  ^^  :-^^  :l    .•   * 
the  estate,  in  wii^i  ettet  "iii-    ^rr-m/r-    i:r-   -^ 
against  the  estate  ii*^'  it  ki  --^^jk.":.  j.  *  •..-i   #*r»'- 
/em  and  by  confir2La.ijia.  »  <! 


r/»' 


.rr    Mt 


PASSIVE  BEPEESESTATilJ^  Iff  lXa:_ 


-•^^  I 


T..  n"- 


L  Br  the  IkTT  :c  znt^s:^^  t-^t-*-^^"^:  .v 
in  heritage  oris  hx-tki^'j-a  it  ^.t    —    -  r- ^ 
to  be  sued  for  in.;  kmteL":  :c  ii*^  hij- 
heirs  in  heritage  a^ii  j^ifr^.auc  t-^t-t- 
discussion,  the  creLt-c  Hiif   mr-rr  ^i    *  -     .    i.^.    .» 
and  is  not  bonni  ^:  2lZ  '-ih:  .r:i*r  0*  i  -ta^-    -       ^>    .- 
by  different  titles.  i2ir  iT»rLi  r  n:'^^  ....  t  _-       -^  - 
discussion,  of  wii:lLt?r»ar'.c!i.^''    -c-.r-  -^    -••-  •  .-   --  - 


the  proper  pereoii  t^:-  !*!.  j»  *  1*^  ^i^^r-n  r   t  ..     .     -  . 
sonal  estate  for  aZ  ^*:t:ii;eni*-i     j        x  M:.-r-  :«^   <  . 
tribnted,  the  cieitir  »  u*  l>er-;  '»    *;:.*.':   '^r-    ... 
of  the  legatees  or  i«ex:  :c  im^  / 
2227.  I.  LiA^rurr  cr 


«.--*—* 


at-Iaw,  whether ci  iiiie:  ^  :c  t-c.  "^t--  -  j; 
a  title  of  nnrref^al  §Ji.i"/-y»#i'-^  sii*-  •Ai'^'r^  v 
rived  from  the  t:t>    a  t-il^--^*!**.  r-r-  ;•  ■.. 


(e)  The  dflig«»ei&  cf 

cntor-creditor  19  eocp^e^s.  -^  •u*»  -^-^rv-  •.  — ^*«»^     ••:    •.'-^-    •"  -     - 

ton-nomioaie  fcawe  «»5*«  1*  ^fufm  s.  -    -  :  ^  -     -^^--^     ^     ^     .- 

and  in  the  aftioa  rf  wwnrzanirttL  ▼  i-.-i  *  is-      -  '  ^  t    ^    -    .      -r- 

thefoundatkoortbatil-FnueKiX  ^  «afi^  ?.    ^-r-—       •-    --^  ■    '   ♦ 

cient  to  can  the  »eiS-<f-ii3.  «  tKi'^'«»r:»  .^-t  -    .••   .  ^      --      .'.-     - 

in  tenns  of  the  Act  1«^.  a?^  ^      hmtk  »  :.*rr  •  r=<-      -   --  r-    -^^ 

Where  the  roirtirmiti'n  rf  :au*  *s-«tr.  --^  *  ^     ^'    •     •   -  *^  --•  ^ 

nominate  does  Boi   1  i^iMir  -an:    -*r.rf^  -'•  »   ^     •  4«    -*     —      -- 

creditors  may  attach  tib*  T^maauu^     ■-  '-  "-<'  -'-  •    ^   -.        - 


^"-1 


•V     • 


won/A,  1808,  M.  -8erfi«  i»t  ^iiiiImA-     *^--*^  ^    ^'   ^'    ^    -    ^  ^^ 


#»     ^ 


tion,"  App.  No.  a,  aaii  etm  -if 

Oordon,  there  died.  ^ 


608;  28  Sept  1841,  2  BrA.  #r*  .... 

May  1860, 12  D.  9»-    It  ii  «<  «»fc  -«^      -*»•*  ^'^'s    '  '*'*^ 
roe  an  execntor  for  debts  hiii'riiTuy 
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CHAPTER  LZXI. 

Secug,  as  to 
speciaJ  strvice 
or  entrj  by 
precept. 


Joint  rraresen- 
tation  01  heirs- 
portionera. 


Whether  the 
title  of  heir- 
male  is  a  uni- 
versal passire 
title. 


Service  cum 
Iteneficio  inven- 
tariif  and  ser- 
vice with  speci- 
fication annexed. 


obligations  of  the  ancestor.  («)  By  the  ancient  law,  a  special  service 
as  heir-at-law  was  held  to  import  a  general  service  in  the  same 
character,  and  to  render  the  heir  universally  responsible ;  but  by 
the  Service  of  Heirs  Act  (k)  special  services  are  put  on  the  same 
footing  as  entries  by  clare  constaty  and  the  person  served  as  heir  is 
declared  to  be  "  liable  for  the  deceased's  debt«  and  deeds  only  to  the 
extent  or  value  of  the  lands  and  other  heritages  embraced  by  such 
special  service  and  no  farther."  An  entry  by  precept  or  writ  of 
clare  constat  infers  passive  representation  only  in  valorem  of  the 
subject,  (Z)  and  entry  wjore  hurgi  is  subject  to  the  same  limita- 
tion, (m) 

2228.  Heirs-portioners  are  liable  for  their  rateable  shares  only 
in  the  first  instance  ;(n)  but  if  any  of  them  are  insolvent,  the  co- 
heirs are  liable  for  the  deficiency  to  the  extent  of  the  value  of  their 
respective  interests  in  the  succession,  (o) 

2229.  It  is  laid  down  by  Erskine  that  a  general  service  as  heir- 
male  infers  universal  passive  liability,  and  the  dictum  is  repeated 
by  Bell  \{p)  but  the  reason  assigned  by  Erskine — ^viz.,  that  such  a 
service  carries  right  to  all  subjects  destined  to  heirs-male — ^proceeds 
on  the  supposition  that  heirs  of  provision,  not  alioqui  successurus^ 
are  universally  liable ;  a  supposition  which  Bell  has  in  the  same 
passage  shown  to  be  erroneous.  There  can  be  no  heir-male,  except 
of  provision,  (g) 

2230.  By  an  Act  of  the  Scottish  Parliament,  based  on  the  prin- 
ciple of  the  civil  law,  heirs  were  enabled  to  enter  cum  heneficio  in- 
ventarii,(r)  Upon  complying  with  the  requirements  of  the  Statute, 
which  were  directed  to  the  object  of  ascertaining  the  extent  of  the 
succession,  the  heir's  responsibility  was  declared  to  be  limited  to 
the  value  of  the  heritage  given  up  in  the  inventory.  («)     Service 

(i)  Erak.  8,  8,  50;  1  Bell's  Com..  5th 
ed.,  669 ;  Pr.  i  1916.  There  is  no  liability 
unless  the  seryice  gives  right  to  estate; 
Aytoun  v.  Aytoun,  1784,  M.  9782;  Earl  of 
Fife  V.  Duff,  7  March  1828,  6  Sh.  698 ; 
M'Kay  v.  CampbeU's  TV*.,  18  Jan.  1886, 18 
Sh.  246 ;  Nubet's  Tn.  v.  HdUcet,  20  Feb. 
1885.  18  Sh.  497. 

(*)  10  &  11  Vict.,  cap.  47,  i  28. 

(I)  Farmer  v.  Elder,  1688.  M.  14,008 ; 
Gordon  v.  Maitland,  1767,  M.  11,166; 
Roseben/  v.  Primrose* t  Crs,,  1766,  6  Br. 
Sup.  926 ;  correct  Ersk.,  8,  8,  71. 

(»i)  Blount  V.  NicoUon,  1788.  M.  9731. 

(fi)  Jordanhia  v.  Edmiston,  1687,  M. 
14,682;  and  eee  Eirkpatriek  v.  Irvine,  17 
Feb.  1888, 16  Sh.  608. 

(o)   Burnet   v.    Leper,   1665,   M.   5868, 


14,682;  White  y.  Hay,  1698,  M.  14,683; 
M'MiUan  v.  Tail,  1775,  M.  14,688. 

(p)  Ersk.  8,  8,  50;  1  BelVa  Com.  5th 
ed.  659. 

(7)  See  Maiiland  y.  Maitland,  1757.  5 
Br.  Sup.  860. 

(r)  1695,  c.  24.  See  Cod.  lib.  6,  tit.  30; 
De  jure  deliberandi,  1.  22. 

(«)  It  is  to  be  understood  that  the  heir 
is  liable  absolutely  to  fulfil  his  ancestor's 
obligations  in  regard  to  the  sale  or  trans- 
ference of  the  lands  to  which  he  enters ; 
Burke  y.  Mackay,  27  March  1865.  8  Macph. 
799.  For  the  m6de  of  procedure  under 
the  old  form  of  seryice  cum  benefieio  uwen- 
tarii,  see  Bell's  Pr.  {  1926 ;  1  Com.  5th  ed. 
662. 
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cum  beneficio  inventarii  has  been  superseded  by  the  provisions  of  chaptir  lxxi. 
the  Service  of  Heirs  Act,(^)  according  to  which  a  general  service 
may  be  applied  for  and  obtained,  to  a  limited  effect,  by  annexing 
to  the  petition  for  service  a  signed  specification  of  the  subjects  to 
which  it  is  intended  to  be  applicable.  A  service  limited  by  speci- 
fication infers  liability  for  the  deceased's  debts  and  deeds,  only  to 
the  extent  or  value  of  the  lands  and  heritages  contained  in  the 
specification. 

2231.  Entry  by  a  stranger  who  is  not  entitled  to  the  character  Passive  repre- 
of  heir  does  not  infer  passive  liability,  and  intromission  in  such  a  CTriS*b/entJy 
case  makes  the  person  only  liable  to  account.  («)    And  where  an  ^*^n"i^^{|l£ 
heir  makes  up  a  title  merely  for  the  purpose  of  conveying  to  the 
ancestor's  general  disponee,  or  intromits  at  the  request  of  creditors 

and  for  their  benefit  alone,  he  is  no  further  liable  than  as  a  con- 
structive trustee,  (a?)  The  omission  or  refusal  to  renounce  when 
charged  to  enter  heir,  or  when  cited  in  an  action  of  constitution, 
which  is  now  equivalent  to  a  charge,(y)  infers  personal  liability, 
but  only  for  the  purposes  of  the  action,  (a)  Of  the  same  nature  is 
the  liability  incurred  by  stating  and  insisting  in  a  peremptory  de- 
fence to  an  action  of  constitution. (a)  Liability  is  not  inferred 
from  pleading  a  defence  which  does  not  imply  that  the  party  has 
the  title  of  heir.  (6)  And  where  a  party  closed  a  record  on  the  al- 
ternative defences  that  he  did  not  represent  the  ancestor,  and  that 
the  debt  was  not  due,  he  was  held  not  to  have  incurred  passive  re- 
presentation, (c) 

2232.  The  doctrines  recognised  in  relation  to  the  liabilities  of  Duties  in  reia- 

!•  xj  T        J*    *      •  ^       *  •  j.T_  n  tion  to  creditors 

heirs  entered  cum  beneficio  mventam^  appear  to  be  generally  ap-  of  an  heir  enter- 
plicable  to  the  case  of  representation  limited  to  the  value  of  the  j^iJ^^tfe- 
estate  by  specification.    The  following  are  the  points  of  chief  im-  sentation. 
portance:(d) — 1.  The  position  of  the  heir  is  that  of  an  absolute 
proprietor,  with  a  personal  responsibility  for  his  ancestor's  debts, 
that  responsibility,  however,  being  limited  to  the  value  of  the 
estate.     His  possession  therefore  cannot  be  regarded  as  equivalent 
to  diligence  on  the  part  of  the  ancestor's  creditors,  to  secure  their 
preference  under  the  Act  1661,  cap.  24.     In  actions  against  the 

(t)  10  &  11  Vict.,  c.  47,  §  26.  (a)  Ersk.  8,  8,  98 ;  Carfrae  v.   Telfer, 

(u)  Mereer  v.  Scotland,  1746,  M.  9786;  1676,  M.  9711 ;  Lundy  y.  Sinclair,  1713, 

Elch.  "Provisions  to  Heirs  and  Children,"  M.  12,064;  OUtnowr  v.  Campbell,  14  Dec. 

No.  8.  1821,  1  Sh.  216.  N.  E.  206. 

(x)  Walker  v.  Borne,  4  Dec.  1827,  6  Sh.  (6)  WiUon  v.  Sfuyrt,  1717,  M.  9716. 

204.  (c)  Smith  v.  Dntmmond,  26  June  1829, 

(y)  See  10  &  11  Vict.,  c.  46,  ?  16.  7  Sh.  792. 

(*)  Riehan  v.  HOI,  22^Dec.  1832,  11  iSli.  (rf)  See  1  Bell's  Com.  6lh  ed.  663. 
237.     See  Statute  1640,  c.  106. 
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cHAPTiH  T.TXI.  bcir  tlic  conclusion  will  be  for  a  personal  decree ;  and  the  proper 
tenor  of  that  decree  is  "  decerning  against  him  for  the  debt,  reserv- 
ing to  him  his  objections  against  full  payment.''(e)  2.  The  heir, 
like  an  executor,  is  entitled  to  pay  primo  venienti,  unless  there  is 
reason  to  apprehend  that  the  estate  may  be  insufficient,  in  which 
case  he  must  bring  a  multiplepoinding.  If  the  heir  pay  in  good 
faith  to  first  comers,  subsequent  creditors  seem  to  hfive  no  redress 
either  against  the  heir  or  against  the  creditors  who  have  received 
payment  in  full.(/)  3.  Wliile  the  estate  remains  in  the  hands  of 
the  heir  unexhausted  by  actual  payment,  no  preference  is  acquired 
by  creditors,  either  by  citing  the  heir  or  obtaining  decree  of  con- 
stitution against  him ;  hut  the  estate,  or  so  much  of  it  as  remains 
unexliausted  by  payment,  is  a  fund  in  the  heir's  hands,  on  which 
the  creditors  are  to  be  ranked  preferably,  according  to  the  diligence 
they  have  used  for  attaching  it  ;{g)  or  pari  passu,  if  no  real  diligence 
have  been  used.  (A)  4.  The  heir  is  entitled  to  sell  the  estate  unless 
restrained  by  inhibition,  but  is  liable  to  account  to  the  ancestor's 
creditors  for  its  value  as  at  the  vesting  of  the  succession.  It  would 
seem  that,  in  the  accounting,  the  heir  is  not  allowed  to  take  credit 
for  the  cost  of  improvements,  (t)  unless  he  has  previously  taken  the 
precaution  of  having  the  value  ascertained  by  a  process  of  cognition 
or  declaratory  action,  (i)  5.  The  heir  is  bound  either  to  pay  the 
.  debts  or  to  assign  the  property  ;(Z)  and  where  there  is  a  pluraUty 
of  creditors,  they  may  insist  on  bringing  the  estate  to  a  judicial 
sale.(m) 

Uein  of  proYi-  2233.  II.  LIABILITY  OF  HEIRS  OF  PROVISION  AND  DISPONEES. — HeirS 

piSnees  repraent  ^^  provisiou,  succcediug  uudcr  a  deed  of  simple  destination,  incur  a 

ou?  *totiw  value  P^s®^^®  liability,  but  only  to  the  extent  of  the  value  of  the  succes- 

of  the  esute.      siou.     This  proposition,  which  was  disputed  by  Er6kine,(»)  is  held 

to  have  been  settled  by  the  case  of  Bairdy.  The  Earl  ofRo8eb€ry{o) 

in  the  last  century,  and  has  been  assumed  in  many  modem  deci- 

(e)  Gordon  v.  Rom^  1741,  M.  5352.  of  creditors;  Bruce  v.  Bruee^  9  Jxme  1831, 

(/)  See  Catheart  y.  Moodie,  1804,  M.  9  Sh.  695. 
*•  Heir  and  Executor,"  App.  No.  2,  and  tlie         (i)  Aikenhead  v.  Btasel,  1727,  M.  5844. 
cases  in  relation  to  payments  by  executors,         (k)  Gray  y.  M*Oaul,  1738,  M.  5345. 
fn/ra,  J2244.  {I)   Vint  y.  Hawley,    1712,   M.  5835; 

{ff)  SeoU  y.  Burnet,  1724,  M.  5336.  Douglas  y.  PrmgU,  1724,  M.  5885. 

\h)  Latotony.  M'Dougdl't  Crt,,  1738,  M.  (m)  Straehan'a  Hdrt  y.  Hit  Crtditort, 

5348.    An  heritable  security  granted  with-  1738,  M.  5348 ;  and  see  Ersk.  8,  8,  70. 
out  fraud  has  been  held  equiyalent  to  pay-  (n)  Ersk.  8,  8,  51. 

ment;    VeUch  y.   Toung,  1783,  M.  5345.  (o)  Baird  y.  Earl  of  Rotehery,  1766,  M. 

But  where  the  security  is  granted  for  a  14,019 ;  affirmed,  but  on  a  different  point, 

yoluntary  proyision,  its  yalidity  will  de-  1767,  3  Pat.  651 ;  Mercer  y.  Scotland^  IW, 

pend  on  the  question  whether  there  is  a  M.9786;  Maitland v.  Maitlandy  17^7,  b^r. 

bufficiency  of  free  funds  after  the  paymnit  Sup.  860.     See  Professor  Bells  remark,  io 

a  note  on  this  point,  1  Com.  5th  ed.  659. 
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8ioiis.(p)  A  gratuitous  disponee  is  virtually  an  heir  of  provision,  cbaptke  lxxi. 
though  he  does  not  require  to  make  up  a  title  by  service.  He 
therefore  represents  the  settlor  to  the  extent  of  the  succession.  (9) 
An  heir  of  provision  or  disponee  who  is  aiioquin  successurus,  is 
liable  as  an  heir-at-law,  and  may,  if  necessary,  obtain  an  entry 
limiting  his  responsibility,  (r)  Trust-disponees  represent  their  con- 
stituent to  the  extent  of  the  estate,  and  must  observe  the  rules  of 
equitable  distribution.  («)  A  disponee  cannot  escape  payment  by 
refusing  or  delaying  to  declare  his  acceptance  of  the  cstate,(0  nor 
does  it  affect  his  liabiUty  to  creditors  and  legatees  that  he  possesses 
upon  a  title  obtained  from  the  heir-at-law,  instead  of  that  given  by 
the  ancestor,  (tt) 

2234.  It  maybe  observed  that,  in  the  cases  which  have  occurred  whether  credi- 

•        n      •   •  xi_  •        T   i_ •!•  J.        r  J •  x-L  tofs  have  direct 

for  decision  upon  the  passive  liability  of  disponees,  the  conveyance  recourse  aguiist 
to  the  heir  has  usually  been  expressed  to  be  under  the  burden  of  ^^*^^^!'* 
debts :  and  it  seems  to  have  been  considered  at  one  time  that,  in  ^^^y  subjected 

.  to  payment  of 

the  absence  of  any  such  declaration,  the  ancestor's  creditors  would  debts. 
not  have  direct  recourse  against  the  disponee,  and  that  they  would 
require  to  reduce  the  disposition  under  the  Act  1621,  cap.  18,  in  so 
far  as  prejudicial  to  their  interest.  But  this  proceeding  has  been 
found  to  be  unnecessary,  the  liability  of  the  disponee  being  rested 
on  the  principle  of  representation  under  a  gratuitous  title. (x)  Dis- 
ponees are  not  liable  for  provisions  uUra  valorem  of  the  inheritance, 
by  reason  of  their  being  taken  personally  bound  to  pay  them  as  a 
condition  of  acceptance,  (y)  The  liability  of  a  gratuitous  disponee 
for  the  ancestor's  debts,  transmits  against  his  representatives  in 
the  estate.  («)  Where  the  estate  has  been  converted,  the  general 
representatives  of  the  heir  would  seem  to  be  responsible  to  the  ex- 
tent of  the  price,  the  ultimate  liability  falling  upon  those  into  whose 
possession  the  funds  are  traced. 

2236.  Where  the  estate  is  insufficient  for  the  payment  of  all  the  Right  of  the 
claims  by  which  it  is  affected,  the  creditors  are  entitled  to  have  it  sold,  ^rt^h^nl^^' 
and  the  proceeds  distributed  according  to  the  order  of  the  prefer-  ^^^  ^  "^' 


(p)  See  Vewar  v.  Burden,  8  D.  90,  7 
Bell,  82,  and  other  cases  on  imperfect  en- 
tails, cited  infra,  J  2240. 

(g)  Webster  v.  Oreip,  9  Dec.  1802,  flume, 
4S6 ;  Murray  Kynynmound,  1744,  M.  9881; 
and  other  cases,  pp.  9877-9890. 

(r)  Codrington  v.  Johnstone**  Trs.,  81 
March  1824,  2  Sh.  (Ap.  Ca.)  118. 

(s)  See  chapter  67  (Trusts  for  Payment 
of  Dehts). 

(t)  Montffomerie  y.  Montgomerie,  1 787,  M. 
9878  ;  Elch.  "  Implied  Will,"  No.  2. 


(u)  Wylie  V.  RoM,  12  Nov.  1826.  4  Sh. 
172;  12  June  1827,  2  W.  &.  S.  676. 

{%)  Bruce  y.  Bruce,  infra.  The  notion 
of  a  reduction  being  necessary  derives 
some  support  from  an  incidental  observa- 
tion of  Professor  Bell ;  1  Com.  6th  ed.  98, 
and  note  7. 

(y)  Bruce  v.  Bruce,  18  Dec.  1826,  6  Sh. 
119;  Smith  v.  Marshall,  1780,  M.  2822. 

(z)  Home  v.  Marquis  of  Breadalb<me's 
Trs.,  28  Jan.  1885,  18  Sh.  296. 
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ences  they  may  have  acquired  by  the  use  of  real  diligence.  Onerous 
creditors  of  the  ancestor  are,  of  course,  preferable  to  claimants  of 
gratuitous  provisions  made  chargeable  against  the  estate.  Where 
an  heir  taking  under  a  disposition  had  given  heritable  security  to 
the  younger  children  for  their  provisions,  and  the  estate  ultimately 
proved  to  be  insufficient  for  the  liquidation  of  the  ancestor's  liabili- 
ties (though  it  was  alleged  that  it  would  have  yielded  a  surplus 
had  it  been  sold  without  delay),  it  was  held  that  the  infeftment  of 
the  younger  children  gave  them  no  right  to  compete  with  the  an- 
cestor's creditors,  (o) 

2236.  Where  an  estate  settled  upon  the  heir  is  expressly  charged 
with  the  payment  of  gratuitous  provisions,  as  where  there  is  a  trust 
declared  for  payment  of  legacies,  or  where  provisions  to  the  widow 
and  younger  children  are  made  real  burdens  on  the  property,  (i) 
the  right  of  the  heir  is  obviously  of  the  nature  of  a  residuary  inter- 
est ;  and,  in  the  event  of  his  bankruptcy,  the  special  legatees  are 
preferable  to  the  creditors  of  the  heir,  who  can  only  take  the  estate 
subject  to  the  existing  burdens.  Even  where  the  heir  has  possessed 
upon  the  personal  title  of  the  disposition,  creditors  are  bound  by 
the  conditions  of  the  grant,  on  the  principle  that  adjudgers  take 
tantum  et  tale  ;  and  in  a  case  of  this  description,  the  Court  granted 
interdict  against  the  creditors  of  the  disponee  constituting  their 
debts  with  the  view  of  adjudging  the  estate  from  him  in  the  cha- 
racter of  heir-at-law.  (c) 

2237.  In  a  competition  between  unsecured  creditors  of  the  an- 
cestor and  those  of  the  disponee,  the  rules  of  preference  established 
by  the  Act  1661,  cap.  24,  would  seem  to  be  applicable, (c)  and  they 
have  been  held  to  be  so  in  the  case  of  proper  heirs  of  provision.  (/) 
With  reference  to  the  duties  of  heirs  of  provision  and  disponees  in 
relation  to  creditors,  we  refer  to  our  previous  observations  in  treat- 
ing of  the  entry  of  heirs  by  limited  titles,  (j') 

2238.  The  decisions  do  not  suggest  any  specialties  in  relation 
to  the  passive  liability  of  liferenters.     The  right  of  the  creditor  is 


(a)  BrvM  y.  Bmce,  9  June  1881,  9  Sh. 
695,  oyemiling  Remington^  Crawford  j"  Co. 
V.  Bruce,  10  Dec.  1829,  8  8h.  216. 

(6)  Boyd  V.  Boyd,  5  July  1861,  18  D. 
1802.  Here  the  widow  of  an  heir  of  en- 
tail, who  had  taken  infeftment  on  a  bond 
of  provision  granted  under  the  powers  of 
the  entail  in  her  favour,  was  found  to  have 
acquired  a  preference  both  for  arrears  and 
future  payments,  entitling  her  to  priority 
in  competition  with  an  adjudging  creditor 
of  the  heir  in  possession,  whose  adjudica- 


tion of  the  life-interest  was  subsequent  in 
date  to  the  widow's  infeftment. 

(c)  MiUer  v.  Wright,  4  July  1886, 18  Sh. 
1088 ;  and  see  PouIy.  Boyd,  22  Jan.  1883, 
11  Sh.  292. 

(e)  See  Lord  MoncreiflTs  opinion  in 
Bruce  v.  Bruce,  9  Sh.  709 ;  Borthwick  v. 
Bileon,  16  June  1888,  16  Sh.  1168. 

(/)  Oraham  v,  McQueen,  1711,  M.  8128; 
Mackay  y.  Maekay,  1788,  M.  8137. 

(g)  Supra,  i  2232. 


THE  LIABILITIES  OF  HEIRS.  457 

to  attach  the  ancestor's  estate  into  whose  hands  soever  it  may  come,  qhaptkb  lxxi. 
In  the  case  of  an  estate  disponed  mortis  coma  to  one  person  in  life- 
rent and  to  another  in  fee,  the  adjudication  will  be  directed  against 
both  ;  and  in  the  event  of  the  lands  being  sold,  the  reversion  will 
belong  to  the  liferenter  and  fiar  for  their  respective  interests. 

2239.  Where  estate  is  settled  in  strict  entail,  the  heir  of  entail  Heir  of  entail 

y.-i.ii7*.  \j  ..  .  does  not  repre- 

(although  altoqutn  sticceasurus)  does  not  incur  any  passive  repre-  sent  his  ancestor. 

sentation  of  his  ancestor.  (A)    This  is  a  consequence  of  the  doctrine 

that  heirs  of  provision  are  only  liable  to  account  for  the  estate  which 

might  have  been  attached  in  the  ancestor's  hands.     In  the  case  of 

a  strict  entail,  the  estate  cannot  be  affected  with  debt,  except  to 

the  extent  of  the  debtor's  life-interest ;  and  the  heir  who  takes  the 

estate  unencumbered,  incurs  no  personal  liability  for  the  debts  or 

deeds  of  his  ancestor.     It  was  foreseen  by  the  framers  of  the  ''  Act 

concerning  Tailzies,"(0  *^*^  ^^  *^®  ^^^  ^^  ^  contravention  of  the 
prohibition  against  contracting  debt,  the  next  heir  would  at  com- 
mon law  incur  a  passive  liability,  and  that  the  debt  would  thus  be 
kept  up  against  the  estate.  To  obviate  this  consequence,  it  is  pro- 
vided, that  the  next  heir  of  tailzie  may,  in  case  of  contravention, 
"  serve  himself  heir  to  him  who  died  last  infeft  in  the  fee  and  did 
not  contraveen,  without  necessity  anyways  to  represent  the  contra- 
veenerJ'  Where,  therefore,  an  heir  of  entail  is  not  represented  by 
the  next  substitute,  his  obligations  in  relation  to  the  entailed  estate 
can  only  be  enforced  against  his  personal  representative8(A)  or 
general  disponees.(Q 

(A)  Ersk.  8,  8,  51,  "  Heirs  by  an  entail,  Vana  Agnew  y.  Stewart,  81  July  1822,  1 

fenced  with  irritant  and  resolutive  clauses,  Sh.  Ap.  Ga.  820 ;  or  settles  his  estate  in 

are  liable  for  no  debt  contracted  by  the  strict  entail  under  the  terms  of  a  contract 

former  heir  contrary  to  the  directions  of  of  marriage ;  Sefuna  y.  Schaw,  1715,  M. 

the  entail."    See  also  Bankt.,  yol.  2,  p.  15,572. 

343 ;  Syme  y.  Dewar,  1808,  M.  15,619.    It  (t)  Stat.  1685,  cap.  22. 

must  be  observed,  however,  that  in  rela-  (k)  Frater  v.  Fraaer,  29  May  1827,  5 

tion  to  the  entailer  himself,  not  only  the  Sh.  722,  N.  E.  678 ;  29  Jan.  1880,  8  Sh. 

institute  or  first  taker,  but  all  subsequent  409;  25  Feb.  1881,  5  W.  &  S.  69;  An- 

heirs,  incur  the  ordinary  passive  liability  «trti<A«r  v.  ZocHart,  26  June  1827,  Sh.Teind 

of  heirs  of  provision,  that  is,  to  have  the  Ga.  188;  Fraaery,  Agnew,  28  Feb.  1880,  8 

estate  adjudged  from  them  for  the  entailer's  Sh.  585;  2  April  1881,  5  W.  &  S.  249; 

debts ;  Jardine  v.  Lockhart,  14  June  1888,  Roea  v.  Ilawkina,  14  June  1848, 10  D.  1288; 

11  Sh.  720;  Diekion  v.  IHckson,  1786,  M.  Maekemie  y.  Macketme,  15  Feb.  1849,  11 

15,534,  and  note  to  5  W.  &  S.  662 ;  Dick-  D.  596.     Gharges  upon  entailed  estates 

aon  v.  Ctminghame,  1  Oct.  1881,  5  W.  &  S.  under  the  Entail  and  Railway  Acts,  etc., 

657 ;  Scott  v.  Scott,  1718,  M.  15,569,  Bob.  do  not  bind  subsequent  heirs  unless  the 

226;  Lindaree  v.  Stewart,  1714,  M.  7785.  forms  are  strictly  observed;   Monerieff  y. 

The  principle  is,   that  a  settlor  cannot  Todd,  27  May  1825, 1  W.  &  S.  217;  Scot- 

place  his  estate  beyond  the  reach  of  his  tisk  Midland  Ry.  Co.  v.  Gray,  20  Dec.  1850, 

creditors ;  and  it  admits  of  exception  only  18  D.  410;  North  BritUk  Ry.  Co.  v.  Renton, 

where,  as  in  the  Sheuehan  case,  a  pro-  15  Jan.  1864,  2  Macph.  442. 

prietor,  being  solvent,  becomes  a  party  to  {I)  Fraser  v.  Mackay,  18  Feb.  1838,  11 

a  mutual  settlement  for  onerous  causes;  Sh.  891. 
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2240.  Under  the  old  law,  if  an  entail  were  defective  in  the  pro- 
Rule  does  not  hibition  respecting  the  contraction  of  debt,  or  in  the  restraining 
t2f^Je«!ective*ii  clauscs  applicable  to  that  prohibition,  the  estate  was  liable  for  the 
relation  to  pro-  obligation  of  the  heirs  of  entail,  not  only  during  the  respective 
oontncting  periods  of  their  possession,  but  in  the  hands  of  the  succeeding  heirs. 
^  Thus,  in  the  case  of  Mttchelson  v.  Atkin9ony{m)  an  action  of  con- 

stitution at  the  instance  of  a  creditor  of  a  deceased  heir,  it  was 
found  "  that  the  tailzie  of  the  estate  of  Powmill  is  defective  in  the 
resolutive  clause,  and  that  the  defender,  by  taking  up  the  estate 
under  it,  has  incurred  a  representation  to  his  predecessor  as  heir  of 
provision,  and  is  responsible  for  his  debts."  Where  the  contraction 
of  debt  is  effectually  prohibited,  there  is  no  place  for  general  passive 
representation  ;(n)  though  the  heir  might,  for  example,  be  required 
to  implement  the  ancestor's  contract  of  sale,  if  the  entail  permitted 
selling,  (o)  An  unrecorded  entail,  upon  which  infeftment  has  been 
taken,  is  in  the  same  position,  with  regard  to  creditors  contracting 
on  the  faith  of  the  records,  as  an  entail  defective  in  the  prohibition 
against  contracting  debt.  Creditors  may  accordingly  attach  the 
estate  in  the  hands  of  subsequent  heirs  of  entail,  (p) 
Extension  of  2241.  Under  the  provisions  of  the  43d  section  of  the  Entail 

SSdS^EntJi''^  Amendment  Act,(g')  by  which  entails  defective  in  respect  of  any 
to^if^iS^ 0^^  ^^  *^^  statutory  prohibitions  are  rendered  invalid  for  all  purposes, 
defective  entails,  it  is  declared  that  "The  estate  shall  be  subject  to  the  deeds  and 
debts  of  the  heir  then  (at  the  date  of  the  Act)  in  possession,  and  of 
his  successors,  as  they  shall  thereafter  in  order  take  under  such 
tailzie/'  The  effect  of  this  clause  is  to  extend  the  limited  passive 
representation  of  heirs  of  provision  to  all  cases  of  defective  entails, 
giving  at  the  same  time  a  preference  to  the  ancestor's  creditors  over 
those  of  the  heir.  To  the  extent  to  which  an  entailed  estate  may 
be  burdened  under  special  powers,  the  liability  of  an  heir  of  entail 
is  assimilated  to  that  of  an  heir  of  provision,  (r) 


(m)  Mitehelton  Y^Atlnntony  15  June  1831, 
9  Sh.  741 ;  Sinclair  y.  Dunbar,  18  July  1846, 
7  D.  1086 ;  Scott  v.  Towm,  10  June  1828, 
Sh.  Teind  Ca.  168 ;  Nisbet's  TV*,  v.  Halket, 
20  Feb.  1836,  18  Sh.  497. 

(fi)  Dewar  v.  Burden,  26  Nov.  1845,  8 
D.  90 :  25  March  1850,  7  BeU,  82 ;  Coch- 
rane V.  Vemor,  21  Feb.  1844,  6  D.  728. 

(o)  See  chap.  31,  sect.  8  (Imperfect  En- 
tails). Observe,  as  a  consequence  of  the 
doctrines  recognised  in  relation  to  improper 
tailzied  destinations,  that  heirs  whatsoever 
succeeding  under  an  entail  are,  but  heirs- 
portioners  are  not,  liable  in  a  passive  re- 


presentation of  the  preceding  heir;  the 
latter  succeeding  as  proper  heirs  of  tailzie 
and  provision ;  Farqukar  y.  HamiUtm^  8 
Feb.  1842,  4  D.  600. 

(/>)  See  the  cases  on  this  point  cited  in 
chapter  82,  section  8  (Statutory  Hequisites 
of  a  Strict  Entail)  ;  also  Jolly  y.  Graham, 
24  Feb.  1824,  2  Sh.  780.  N.E.  611 ;  and 
Kerr  y.  Duke  of  Roxbwrghe,  18  Jan.  1881, 
Sh.  (Teind  Ca.)  245 ;  7  Aug.  1888, 6  W.  & 
S.  526. 

(?)  11  &  12  Vict.,  cap.  86. 

(r)  ffowden  v.  Porterfield,  17  June  1881. 
12  Sh.  784, 14  May  1885, 1  S.  &  M*L.  739. 
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2242.  An  heir  to  a  lease  excluding  assignees  and  sub-tenants  chaptkb  i.xxi. 
would  seem  not  to  be  liable  in  a  passive  representation,  otherwise  Liability  of  the 
than  as  an  heir  of  provision,  (s)  heir  to  a  lease. 

2243.  III.  Liability  of  executors  and  legatees. — By  confir-  Limited  repre- 

X'  i.  •  ^xi."'*  jt'aJj.     sentfttion  of 

mation  as  executor,  a  passive  representation  is  incurred,  limited  to  executors,  and 
the  value  of  the  estate  confirmed,(^)  the  executor  being  always  bound  ^^^^^crlStJlra 
to  the  observance  of  a  due  course  of  administration,  (w)  Without 
entering  in  detail  into  the  question  of  what  is  a  due  course  of  ad- 
ministration (which  rather  pertains  to  the  subject  of  the  ensuing 
chapter),  w6  may  observe  that  an  executor  is  generally  entitled  to 
pay  primo  venienH,  after  the  elapse  of  six  months  from  the  ances- 
tor's death, (a;)  unless  he  is  previously  interpelled  by  other  creditors, 
or  has  reason  to  believe  that  the  executry-estate  is  insolvent,  (y) 
The  executor  may,  in  the  exercise  of  a  reasonable  discretion,  re- 
quire the  creditor  to  constitute  his  claim  against  the  estate,(«)  and 
where  the  assets  are  insufficient  to  meet  the  liabilities,  he  may 
either  apply  to  the  proper  Court  for  sequestration  of  the  estate  of 
the  deceased,  or  may  institute  a  process  of  multiplepoinding  for  the 
distribution  of  the  funds  which  he  has  reduced  into  possession. 
Reference  is  made  to  a  previous  chapter  on  the  subject  of  the  liabi- 
lity, under  the  Act  1695,  cap.  41,  of  next  of  kin  charged  to  confirm, 
and  refusing  either  to  confirm  or  to  renounce  the  succession,  (a) 

2244.  A  creditor  of  the  deceased,  who  receives  payment  of  his  Executor  faos  no 
claim  in  full  out  of  the  executry-estate,  cannot  be  compelled  to  re-  ti"^  wh^e^ 
fund  any  part  of  the  money  so  received  on  the  ground  of  the  insuffi-  ^^^e^^f 
ciency  of  the  executry-estate  to  meet  the  claims  against  it.  (6)     In 

such  a  case,  it  is  therefore  a  question  between  the  executor  and  the 
other  creditors,  whether  the  former  is  liable  to  them  by  reason  of 
his  having  prematurely  parted  with  the  funds  intrusted  to  his  care ; 
and  where  the  payment  is  proved  to  be  premature,  he  will  un- 
doubtedly be  personally  responsible. 

2245.  Where  a  claim  against  an  heir  or  executor  is  successfully  Liability  for 

costs  ofiitigation 
($)  Campbell  v.  OaUanaek^  11  July  1806,  (z)  More'aExrt,y.  Malcolm,  24  Jan.  1885,  to  determine 

Shaw's  BeU'8  Com.  p.  896.  18  Sh.  818;  Gardner  v.  Pearson,  28  Nov.  whether  liability 

{t)  Erek.,  8,  9,  41 ;  Stair,  8,  8,  64 ;  Bell's  1810,  F.O. ;  Alison  y.  Earl  of  DundonaUTs  or*jSSnS 

Pr.  J  1922.  2V«.,  1798,  M.  16,211.                                    esUte. 

(tt)  As  to  the  personal  liabilities  which  (y)  Gardner  v.  Pearson,  supra;  and  see 

may  be  incurred  by  trustees  and  executors  Rankine  v.  Gardiner,  1741,  M.  16,201. 

in  respect  of  contracts  made  or  adopted  by  (ar)  Jackson's  Trs.  y.  Black,  81  May  1882, 

themselves,  or  by  reason  of  negligence  in  10  Sh.  697 ;  Crawford  v.  Cook,  16  Feb. 

the  administration  of  the  estate,  see  chap.  1888,  11  Sh.  406. 

68,  sect.  1  (Realisation  and  Management),  (a)  Chapter  62  (Office  of  Executor),  see 

and  chap.  78  (Liabilities  of  Trustees).   As  J  1678. 

to  the  mode  of  proceeding  against  execu-  (6)  Cathcart  v.  Hoodie,  17  Feb.  1804,  M. 

tors  and  next  of  kin  for  the  ancestor's  '*  Heir  and  Executor,"  App.  No.  2. 

debts,  sec  chap.  52  (Office  of  Executor). 
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resiBted,  on  the  ground  that  the  liability  attaches  primarily  to  an- 
other estate  or  branch  of  the  succession,  the  costs  of  the  litigation 
cannot  be  charged  against  the  estate  which  is  found  to  be  liable, 
if  the  representatives  taking  that  estate  were  not  parties  to  the 
litigation. (c)  The  case  of  Benton  v.  Benton^  would  therefore  seem 
to  be  erroneously  decided,  in  so  far  as  the  executry-estate  was 
thereby  held  liable  to  the  heir  in  relief  of  the  expenses  incurred  by 
him  in  resisting  claims,  which  were  found  to  be  primarily  charge- 
able against  the  personalty,  (ci) 

2246.  A  legatee  or  beneficiary  who  has  received  payment  of  his 
share  of  the  succession,  is  liable  to  be  sued,  in  an  action  of  repeti- 
tion, by  creditors  of  the  executry-estate  whose  claims  have  not  been 
provided  for  by  the  executor  ;(e)  but  it  would  seem  that  such  claims 
are  only  admitted  after  discussion  of  the  proper  legal  representa- 
tives.(/)  The  acceptance  of  a  legacy  or  provision  of  heritage  does 
not  infer  a  general  representation  of  the  testator,  but  only  a  liability 
to  make  the  value  of  the  legacy  or  provision  forthcoming  to  his  cre- 
ditors, (gr)  Where  an  executry-estate  is  sufficient  for  the  payment  of 
debts  and  legacies  in  full,  if  a  creditor  chooses  to  lie  bye,  and  does 
not  bring  forward  his  claim  until  after  the  executor  has  become 
bankrupt,  he  is  held  to  be  barred  by  his  own  negligence  from  pro- 
ceeding against  legatees,  whose  shares  were  satisfied  out  of  the  free 
succession.  (A) 

2247.  Executors-creditors  do  not  incur  any  passive  representa- 
tion, unless  for  vitious  intromission  in  excess  of  the  value  stated  in 
the  inventory ;  for  the  confirmation  of  executors-creditors  is  only  a 
diligence,  and  not  a  title  of  administration,  (t)  Heirs  or  legatees 
have  recourse  against  other  legatees,  in  respect  of  erroneous  pay- 
ments, subject  to  certain  obvious  qualifications  with  respect  to 
mora  and  acquiescence.(A;) 


(c)  Lord  Lovat  v.  Fraser,  26  April  1866, 
1  L.  Rep.  Sc.  Ap.  24. 

{d)  Renton  y.  Eentan,  14  Nov.  1851, 14  D. 
85.  The  important  question  in  this  case 
was,  whether  the  executor  was  liable  uUra 
fines  inventarii;  upon  this  point^ne  autho- 
rity of  the  decision  is  obviously  strength- 
ened by  the  decision  of  the  House  of  Lords 
in  the  last  mentioned  case. 

{e)  Stair,  8,  8,  70;  Onerson  v.  WaUace, 
16  May  1821,  1  Sh.  13,  N.  E.  9 ;  Poole  v. 
Andereony  22  Feb.  1834,  12  Sh.  481. 


(/)  CUUwnd  v.  BaiUU,  18  Feb.  1845, 
7  D.  461. 

{g)  Brunton  v.  Thornton,  7  Dec.  18S2, 
11  Sh.  190. 

(A)  MacconUe's  JExn.  v.  Straehan,  1760, 
M.  8087 ;  but  see  Bruce  v.  Bruee,  9  June 
1881,  9  Sh.  695. 

(0  2  BeU's  Com.  5th  ed.  85. 

{k)  Host  V.  Mackenzie,  18  Kov.  1842,  5 
D.  151 ;  Orasf  v.  Walker,  11  March  1859, 
21  D.  709. 
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OHAPTBB  LXXI. 


SECTION  H. 
REPRESENTATION  OF  APPARENT  HEIR  THREE  YEARS  IN  POSSESSION. 

2248.  In  consequence  of  the  frauds  and  disappointments  suffered  Estate  possessed 
by  creditors  upon  the  decease  of  their  debtors,  through  the  contri-  ^^  ^  StiTof 
vance  of  apparent  heirs,  (Z)  it  was  found  necessary  to  provide  by  S^®iSSi/to 
Statute  that  the  possession  of  an  estate  upon  the  title  of  apparency  ^f^  *°d  ^^^'^ 

X  X  if  q£  Dossessor. 

without  service,  when  continued  for  three  years,  should  have  the 
effect  of  rendering  the  estate  liable  to  the  debts  and  deeds  of  the 
heir  in  possession,  after  his  decease. (m)  This  enactment  creates  an 
exception  to  the  general  rule  of  vesting  of  heritable  estate,  accord- 
ing to  which  the  right  of  an  apparent  heir  lapses  by  death,  and  the 
title  passes,  not  to  his  heir,  but  to  the  heir  of  the  person  who  died 
last  vest  and  seised  as  of  fee  in  the  estate.  Its  object  is  to  protect 
creditors  against  the  loss  to  which  they  were  exposed  under  the 
ancient  law,  which  gave  to  the  apparent  heir  all  the  rights  of  a 
proprietor  during  his  lifetime,  while  freeing  the  estate  from  liability 
after  his  death. 

2249.  In  the  construction  of  this  enactment,  it  is  a  settled  prin-  what  acts  of 
ciple,  that  the  Statute  does  not  apply  unless  the  heir  have  actually  SS^Tto^b- 
possessed  the  subject.     The  possession  may  either  be  natural  or  |!*i|jf^i5if^*^  ^ 
civil,  personal  or  by  another  ;(w)  it  is  not  enough  that  the  heir  had  the  statute. 
the  title  of  apparency,  but  was  unable  to  obtain  possession.     The 
possession  of  a  trustee  for  creditors,  or  of  a  trustee  or  factor  in  a 
sequestration,  is  not  held  to  be  the  possession  of  the  heir.(o)     It 

would  appear  that  the  heir  cannot  have  the  possession  contem- 


{l)  Preamble  to  Stat.  1695,  cap.  24. 

(m)  Act  for  obviating  the  Frauds  of 
Apparent  Heirs,  1696,  cap.  24.  After  the 
narrative  cited  in  the  text,  the  Statute 
proceeds :  '*  That  if  any  man  since  the  1st 
of  January  1661  have  served,  or  shall 
hereafter  serve  himself  heir;  or,  by  Ad- 
judication on  his  own  Bond,  hath  since 
the  time  foresaid  succeeded,  or  shaU  here- 
after succeed,  not  to  his  immediate  Pre- 
decessor, but  to  one  remoter,  as  passing  by 
his  Father  to  his  Goodsire  or  the  like : 
Then,  and  in  that  case,  he  shall  be  liable 
for  the  Debts  and  Deeds  of  the  person  in- 
terjected, to  whom  he  was  apparent  Heir, 
and  who  was  in  the  possession  of  the  Lands 
and  Estate,  to  which  he  is  served,  for  the 
space  of  three  years,  and  that  in  so  far  as 
may  extend  to  the  Value  of  the  said  Lands 
and  Ilstate,  and  no  farther,  deducting  the 


debts  already  paid :  As  also  with  the  order, 
at  to  the  time  poet.  That  all  the  true  and 
lawful  Debts  of  the  Apparent  Heir,  enter- 
ing as  said  is  and  already  contracted,  with 
the  true  and  real  Debts  of  the  Predecessor, 
to  whom  he  enters  shall  be  preferred  in 
the  first  place."  See  Ersk.  8,  8,  93  and 
94 ;  1  BeU's  Com.  6th  ed.  664 ;  Pr.  i  1929, 
et  eeq. 

(fi)  Ttde  V.  nitehie,  1768,  M.  6299.  And 
see  as  to  the  possession  of  tutors  and  fac- 
tors for  minors,  M'Brair  v.  Maitland,  1786, 
Elch.  "Passive  Title,"  No.  4;  Johnston 
V.  Steel,  1783,  M.  9809;  Elch.  "Passive 
Title,"  No.  8;  Bremner  v.  Campbell,  17 
May  1841, 1  Bell,  280. 

(o)  Btiehan  ▼.  Mae  Donald,  1796,  M. 
9822,  Hume,  482 ;  Donald  ▼.  Colquhotm, 
27  Feb.  1886, 18  Sh.  674. 
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CRAPTIR  LZXI. 


Estate  not  liable 
for  mtuitous 
deeds  of  the 
apparent  heir; 
teeWj  as  to  deed 
granted  for  a 
rational  con- 
sideration. 


No  action  will 
lie  under  the 
Statute  aeainst 
the  next  heir, 
where  he  also 
possesses  on  ap- 
parencj. 


plated  by  the  Statute,  when  the  estate  is  de  facto  in  the  occupation 
of  a  liferent er  on  a  valid  title,  (p)  But  where  an  heir  had  actually 
possessed  lands  inherited  from  his  mother,  the  father  having  waived 
his  right  of  courtesy,  the  creditors  were  held  to  have  a  claim  under 
the  Statute,  (g)  And  if  an  apparent  heir  grant  an  heritable  title  to 
another,  as  a  liferent  right,  or  a  joint  interest  in  the  rents,  in  pur- 
suance of  a  compromise  of  competing  claims,  the  possession  of  the 
grantee  is  held  to  be  that  of  the  apparent  heir.(r)  But  it  is  doubt- 
ful whether  the  Statute  will  apply  where  the  heir's  possession  is  on 
a  title  different  from  apparency,  which  turns  out  to  be  invalid.  («) 

22S0.  The  Statute  does  not  render  the  estate  liable  for  gifts  or 
engagements  of  the  heir  preceding  upon  merely  gratuitous — as  dis- 
tinguished from  rational— considerations,  such  as  mortis  caum  set- 
tlements,(<)  entails, (m)  or  provisions  to  collateral  relatives,  though 
contained  in  marriage-contract  settlements. (x)  But  provisions  to 
wives  and  younger  children,  if  reasonable  in  amount,  are  held  to 
be  within  the  scope  of  the  enactment.(y)  And  all  the  onerous  ob- 
ligations of  the  heir  in  relation  to  the  lands,  equally  with  contract 
debts,  as  leases,  conveyances  with  warrandice,  and,  of  course,  mar- 
riage-contract provisions,  are  cnforcible  against  the  estate  under  the 
Statute.  («)  Where  an  apparent  heir  disponed  the  estate  by  gratui- 
tous deed  under  the  fetters  of  an  entail,  along  with  other  lands  to 
which  his  title  was  complete,  the  next  heir  was  held  bound,  by  ac- 
ceptance of  the  disposition,  to  complete  a  title  to  the  lands  held  by 
his  ancestor  on  apparency  under  the  fetters  of  the  entail,  (a)  Abso- 
lute warrandice  presumes  a  valuable  consideration,  and  brings  the 
deed  containing  it  under  the  protection  of  the  Statute.  (6)  The 
debts  of  an  heir  possessing  on  apparency  under  an  unrecorded  per- 
sonal entail,  cannot  be  made  effectual  against  the  next  heir,  the 
conditions  of  the  entail  being  binding,  (c) 

2261.  According  to  the  terms  of  the  Statute,  the  heir  against 


(p)  M'CauVt  Cfrt,  v.  M'Caul,  1745,  M. 
9748;  Piteaim  y.  Lundin,  1762,  M.  9749; 
C/rani  y.  Sutherland,  1756,  M.  5265,  1  Cr. 
St.  &  Pat.  416. 

(q)  flnox  y.  Irtfine,  1760,  M.  5276. 

(r)  Corbet  y.  PorUrfidd,  20  June  1889, 
1  D.  1088 ;  11  July  1842, 1  Bell,  476. 

(»)  See  Erak.  8,  8,  94 ;  1  Bell's  Com.  5th 
ed.  665. 

(t)  Lindsay  y.  UnivenUy  of  Qlatgote, 
1794,  Hume,  429. 

(ti)  Marquii  of  Clydesdale  y.  Earl  of  Dun- 
donald,  26  Jan.  1726,  Bob.  564. 

(x)  Erskine  y.  Erskine,  1795,  Hume,  481. 


(y)  RueeeU  y.  RusseU,  7  Dec.  1852,  15  D. 
192;  Kennedy  V.Kennedy,  11  Feb.  1829,  7 
Sh.  897, 

(2)  Muirhead  y.  Mtdrhead,  1724,  M.  9807 ; 
Graham  y.  Countess  of  Gleneaim,  1800,  H. 
"  Heir-Apparent,"  App.  No.  1 ;  7  July 
1806,  5  Fat.  184;  OyUvy  y.  Oyavy,  16  Dec 
1817,  F.C. 

(a)  Carmichael  y.  CamUehael,  15  Not. 
1810.  F.C. ;  15  May  1816,  6  Pat  156. 

(6)  Taylor  y.  Hutton,  2  June  1854,  16 
D.  885. 

(e)  Graham  y.  GrahasiCs  Ors,,  1795,  M. 
15,489.  See  the  doctrine  of  personal  en- 
tails examined  in  chapter  88,  section  2. 
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whom  the  liability  is  to  be  enforced  must  be  served  heir,  or  have  chaptm  ixxi. 
made  up  a  title  by  adjudication  on  his  own  trust-bond.  After  some 
conflict  of  opinion  and  authority,  it  was  finally  settled  by  the  House 
of  Lords  that  an  action  under  the  Statute  cannot  be  maintained 
against  an  heir  who  himself  possesses  on  apparency.  (cQ  Entry  by 
precept  of  olare  constat  has  been  held  equivalent  to  special  service, 
and  sufficient  to  support  the  passive  title,  (e)  Adjudication  by  a 
confident  person  on  a  bond  or  disposition  gratuitous,  or  for  a  small 
consideration,  is  held  equivalent  to  entry  by  adjudication  on  a  bond 
expressly  in  trust.  (/)  It  is  to  be  observed,  that  the  statutory  lia- 
bility is  not  confined  to  the  case  where  the  heir  makes  up  a  title 
connecting  himself  with  the  immediate  predecessor  of  the  apparent 
heir,  but  applies  to  his  entry,  as  heir,  to  any  predecessor,  however 
remote,  (gr)  But  where  two  or  more  heirs  have  possessed  upon  ap- 
parency, in  sequence,  it  does  not  appear  from  the  terms  of  the  Sta- 
tute that  the  estate  would  be  liable  for  the  debts  of  any  but  the 
heir  last  in  possession,  who,  on  a  fair  construction,  is  the  heir  de- 
scribed as  the  person  interjected.  (A) 

2262.  The  responsibility  of  an  heir,  making  up  a  title,  for  the  Natare  and 
obligations  of  his  predecessor  possessing  on  apparency,  is  of  the  stlauto^^iTe 
nature  of  a  personal  representation, — ^limited,  however,  to  the  value  j^J^^^**^3jg 
of  the  estate,  deducting  debts  already  paid.     The  creditors  of  the  Buccessora  of 
apparent  heir,  therefore,  must  begin  by  constituting  their  debts 
against  his  successor ;  but  it  would  appear  that,  if  the  latter  re- 
nounce, decree  cognitionis  causa  cannot  be  obtained,  as  the  Statute 
gives  no  direct  recourse  against  the  estate.     It  has  not  been  posi- 
tively determined,  whether  the  creditors  of  an  apparent  heir  upon 
contract  debts  have  the  preference  over  the  heir's  creditors  intro- 
duced by  the  Act  1661,  cap.  24.     Professor  Bell,  founding  on  the 
absence  of  any  restriction  in  the  last-mentioned  Act,  and  on  the 
special  saving  clause  annexed  to  this  branch  of  the  Act  1695,  comes 
to  the  conclusion  that  the  ancestor's  creditors  are  entitled  to  a  pre- 
ference, (i)    Creditors  upon  contracts  in  relation  to  the  estate,  such 
as  minutes  of  sale  and  other  imperfect  conveyances,  appear  to  have 


apparent  hdni. 


(d)  Grant  v.  Sutherland,  1754,  M.  9819 ; 
16  April  1766,  1  Or.  St.  &  Pat.  606 ;  Leith 
T.  Lard  Banff,  1741,  M.  9816,  Elch.  Notes, 
p.  818.  See  also  Ersk.  8,  8,  94 ;  Karnes, 
Pr.  of  Equity,  184 ;  1  BeU*8  Com.  6th  ed. 
666. 

(e)  Broun  y.  Henderson,  16  July  1862, 
14  D.  1041. 

(/)  Bums  y.  Pieken,  1768,  M.  6278 ;  6 
Br.  Sup.  861 ;  Murray  y.  Ramaay  j*  Co.,  17 
Jan.  1811,  F.G. 


(g)  Hay  Y.Hay,  1776,  M.  9766;  Hailes, 
607. 

(h)  But  see  Erekine  y.  Erakxne,  1796, 
Hume,  481. 

(t)  1  Bell's  Com.  6th  ed.  666.  It  ap- 
pears that,  in  a  question  between  creditors 
of  the  apparent  heir,  a  preference  cannot 
be  acquired  by  the  use  of  inhibition ;  Suther- 
land y,  Sutherland,  1786,  M.  6294. 
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cHAPTui  Lxxi.  the  power  of  acquirmg  preferences  by  adjudging  in  implement,  since 
adjudication  in  implement  is  not  subject  to  the  pari  passu  prefer- 
ence of  ordinary  adjudger8.(i)    The  Statute  declares  that  the  deeds 
as  well  as  the  debts  of  the  apparent  heir  shall  be  effectual  against 
the  heir  who  enters,  and  the  proper  mode  of  making  an  ancestor's 
deed  effectual  against  the  heir  is  by  adjudication  in  implement.  (Q 
It  has,  however,  been  held  that  a  lease,  granted  by  the  apparent 
heir,  is.ineffectual  in  competition  with  the  creditors  of  the  heir  who 
enters,  (m) 
Opention  of  the       2253.  The  Statute  appears  to  contemplate  only  the  case  where 
fiSed  to  mbm"  *^^  li^ir  who  enters  is  heir-at-law  to  the  heir  dying  in  apparency, 
h  ^^r'*  SSSS*  ^^^  according  to  the  decisions  its  operation  is  not  confined  to  such 
by  his  heir-at-    cases ;  ouly  the  responsibility  of  the  entered  heir,  if  not  heir-at-law 
or  personal  representative,  is  subsidiary  to  that  of  the  persons  who 
possess  these  characters,  and  he  is  entitled  to  the  benefit  of  discus- 
sion (n)  and  of  relief,  (o) 

SECTION  III. 


PREFEBENCE  OF  THE  ANCESTOR'S  CREDITORS  TO  THOSE  OF  THE 

HEIR  AND  EXECUTOR, 

Ajucestor's  ere-  2264.  The  Creditors  of  the  ancestor  are  in  reason  entitled  to  a 
^fwTOw  iJ^er***  preference  over  those  of  the  heir,  because  the  latter  have  no  claim 
Ws,  limited  to  except  to  the  free  succession  debitts  deductis.     It  is,  however,  no 

three  years  as  to  ^  , 

heritobie,  and  less  cousonaut  to  equity,  that  the  claim  of  the  ancestor's  creditors 
abfe  wtotT*^^*'  should  be  limited  to  a  reasonable  time  after  the  opening  of  the  suc- 
cession, and  that  the  heir  should  not  be  allowed  to  obtain  credit  on 
the  faith  of  his  possession  of  an  estate,  while  it  is  subject  to  an  un- 
limited hypothec  for  the  obligations  of  the  former  proprietor.  The 
law  of  Scotland  allows  to  the  creditors  of  the  ancestor  a  preference 
over  the  real  estate  in  the  hands  of  his  heir,  limited  to  the  period 
of  three  years  ;  and  a  claim  against  purchasers  limited  to  Ofie  year,  (p) 
The  first-mentioned  periods  might,  we  think,  be  materially  ab- 


(*)  Stat  1661,  c.  62 ;  1672.  c  19. 

(0  See  OifUvy  v.  OpOvi/,  16  Deo.  1817, 
F.C. ;  Simpton  v.  IlamiUon,  1707,  M.  9807. 

(m)  Loudon  v.  Murray,  1762,  M.  6270; 
Killikmff  TenanU,  1760,  6  Br.  Sup.  877; 
Chrdon  y.  MUtie,  1780,  M.  10,809. 

(n)  Vint  V.  Earl  of  Dalhousiey  1712,  M. 
8662.  But  there  is  no  right  of  discussion  as 
between  the  apparent  heir  and  the  general 
representatives  of  the  person  last  vest  in 
the  estate ;  Morria  v.  Beveridge,  28  Kov. 
1867.     It  wonld  seem  that  the  apparent 


heir,  although  liable  to  be  suedprtmo  ordine 
for  his  ancestor's  debt,  is  entitled  to  relief 
from  the  general  representatives. 

(o)  Marquis  of  Annandaie  v.  Countes9  of 
HopeUmn,  16  Feb.  1789,  1  Pat.  225.  In 
Ogilvy  v.  Ogilvy,  tupra^  the  heir  was  held 
not  to  be  entitled  to  relief,  he  being  the 
heir  entitled  to  sucoeed  to  the  lands  to 
which  the  ancestor's  obligation  had  rela- 
tion. 

(p)  Stat.  1661,  cap.  24. 
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ridged  without  detriment  to  the  interests  of  the  ancestor's  creditors,  chapter  lxxi. 
The  preference  over  the  moveable  estate,  which  is  limited  to  a  year 
and  day,(g)  seems  to  be  sufficient  for  all  practical  purposes. 

2266.  I.  Preference  upon  real  estate  in  the  possession  of  the  statutory  pre- 
HEIR. — ^The  Statute  relating  to  the' heritable  succession,  on  the  nar-  an^toi^s  cr«ii- 
rative  that  apparent  heirs  do  frequently  dispone  their  estates,  or  ^^  Mntinuw^in 
suffer  them  to  be  adjudged,  without  respect  to  their  predecessor  s  poaseasion. 
creditors,  enacts,  in  the  first  place,(r) — "  That  the  creditors  of  the 

defunct  shall  be  preferred  to  the  creditors  of  the  appearand  heir  in 
time  coming,  as  to  the  defunct's  estate :  Providing  always  that  the 
defunct's  creditors  do  diligence  against  the  appearand  heir,  and 
the  real  estate  belonging  to  the  defunct,  within  the  space  of  three 
years  after  the  defunct's  death.''(s)  Where,  therefore,  the  rights  of 
the  two  classes  of  creditors  are  undisturbed  by  any  attempt  on  the 
part  of  the  heir  to  create  preferences  by  way  of  conveyance  to  his 
creditors,  it  is  requisite,  on  the  part  of  the  ancestor's  creditors,  if  they 
mean  to  claim  a  preference  over  those  of  the  heir,  that  they  should 
use  diligence,  in  terms  of  the  Statute,  within  three  years  after  the 
ancestor's  death.  The  act  is  applicable  to  all  real  estate,  compre- 
hending everything  that  is  liable  to  be  attached  by  adjudication, 
whether  heritable  ex  sua  natura,  or  by  destination.  (^)  But  arrears 
of  rent  must  be  attached  in  the  hands  of  the  executor,  (w) 

2256.  The  statutory  preference  is  not  confined  to  the  case  where  Preference  not 
the  heir  possesses  on  the  title  of  apparency.     It  is  clear  that  the  ^hebpossw^^ 
heir  could  not  deprive  the  ancestor's  creditors  of  their  preference  by  *^^^y°  *pp*'* 
obtaining  himself  entered  as  heir  at  law ;  {x)  and  it  has  been  held  that 
the  Statute  applies  to  heritable  succession  in  the  hands  of  heirs  of 
provision  and  disponee8.(y)     But  where  the  heir  was  infeft  in  his 
ancestor's  lifetime,  the  Statute  was  held  to  be  inapplicable,^^)  and, 
in  such  a  case,  the  remedy  of  the  creditors  is  by  action  of  reduction 
under  the  Act  1261,  cap.  18.  (a) 

2267.  On  the  question,  what  diligence  is  requisite  to  constitute  in  what  sense 
a  preference,  the  construction  of  the  Act  has  been  favourable  to  the  Sr  Mmpiete  hie 
object  of  its  authors.    It  is  held  that  the  diUgence  must,  if  possible,  ^eT^r^  y!i^« 

_  fallowed  by  the 

(^)  Stat.  1695,  cap.  41.  (x)  1  Boll's  Com.,  5th  ed.  780.  Statute. 

(r)  See  the  terms  of  the  second  branch         (y)  Graham  v.  M'Qwen,  1711,  M.  8128; 

of  the  Statute,  cited  infra,  i  2260.  and  see  Lord  MoncreifTs  note  in  Bruce  ▼. 

(«)  "Act  concerning  Appearand  Heirs,  Bruce,  9  Jnne  1881^9  Sh.  700.    As  to  the 

their  payment  of  their  predecessors',  and  case  of  an  heir  of  entail,  see  Boyd  v.  Boyd, 

their  ovn  debts ;  *'  1661,  cap.  24.  5  July  1851,  18  D.  1802. 

(0  M'Kay  v.  M'Kay't  Repe,,  1788,  M.  (z)  AmieUm  v.  Ballenden,  1686,  2  Br. 

8187.  Sup.  92. 

(tt)  HamilUm  y.  UamiUon,  8  April  1767,  (a)  Lamb  y.  McDonald,   1798,   Hume, 

2  Pat.  187;  Lord  Banff  y.  Joaa,  1766,  5  428. 
Br.  Sup.  912. 
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CHAFTEB  Lxxi.  bo  coiQpleted  within  the  three  years  ;  that  is,  the  creditor  must  be 
infeft  on  a  decree  of  adjudication,  or  have  given  a  charge  to  supe- 
riors. (6)  But  where  the  creditor  is  obstructed  by  the  heir  himself, 
or  by  his  creditors,  and  is  thus  rendered  unable  in  the  ordinary 
course  of  judicial  proceedings  to  complete  his  diligence  within  the 
statutory  period,  his  claim  will  be  reserved,  or  he  will  be  allowed  to 
take  decree  ^oybrma  within  the  time,  under  reservation  contra  exe- 
cutionem  of  the  objections  to  his  claim,  (c)  Inhibition  is  not  diligence 
in  the  sense  of  this  Statute,  and  does  not,  when  used  by  a  creditor  of 
the  ancestor,  create  any  preference  in  favour  of  the  inhibiter  over 
those  creditors  of  the  heir  whose  debts  are  prior  in  date  to  the  in- 
hibition, (rf)  Nor  is  the  entry  of  the  heir  under  a  limited  represen- 
tation equivalent  to  the  constitution  of  a  preference  in  favour  of  the 
ancestor's  creditors,  (e)  The  acquisition  of  a  bond  of  corroboration 
or  other  collateral  security  from  the  heir,  does  not  alter  the  position 
of  the  creditor  as  a  claimant  against  the  ancestor  s  estate. (/) 
sututorj  pre-  2258.  The  Statute  under  consideration  is  anterior  in  date  to  the 

M<^r^8  cr^-  laws  introducing  the  part  passu  preference  of  adjudgers,(gr)  and  re- 
•Sect^^y  the   g^^ting  the  distribution  of  estates  by  judicial  ranking  and  sale.  (A) 
law  of  part       Accordingly,  the  acquisition  of  preferences  under  it  may  be  aided, 
of  adjudge™,      but  Cannot  be  defeated  by  those  laws,  which  were  not  intended  to 
interfere  with  the  rules  of  preference  previously  established.   Under 
the  law  of  the  pari  passu  preference  of  adjudgers,  the  first  effectual 
adjudication  by  a  creditor  of  the  ancestor  will  entitle  all  the  other 
creditors  of  the  ancestor  to  the  benefit  of  the  pari  passu  preference, 
without  the  necessity  of  their  severally  completing  their  adjudica- 
tions, provided  these  diligences  are  led  within  a  year  and  day  of 
the  first  effectual  adjudication,  and  not  later  than  three  years  after 
the  ancestor's  death.     Creditors  of  the  heir  leading  their  adjudica- 
tions within  year  and  day  after  the  first  effectual,  would  have  the 
benefit  of  the  decree  to  the  effect  of  ranking  preferably,  in  the 


{b)  Lord  BaUenden  v.  Murray,  1685,  M. 
8127;  "The  Lords  found  that  the  de- 
funct's creditors  ought  to  do  exact  and 
complete  diligence  against  his  estate  with- 
in three  years  after  his  death,  unless  they 
could  malce  it  appear  that  their  diligence 
was  retarded  without  any  fault  of  theirs, 
hy  opposition  from  the  heir  or  other  credi- 
tors, or  the  surcease  of  justice,  or  the  like," 
cited  in  Taylor  t.  Lord  Braco,  1747,  M. 
8128,  8182,  and  in  1  BeU*8  Com.,  6th  ed., 
730.  The  case  of  Paterson  v.  Bruce,  1678, 
M.  8126,  where  it  was  held  that  no  impede- 
ment  could  continue  the  three  years,  is  dis- 
approved by  Professor  Bell. 


(e)  Professor  Bell,  gupra,  expresses  an 
unhesitating  opinion  to  this  effect,  on  the 
ground  that  in  diligence  a  creditor  is  never 
chargeable  with  mora  if  he  has  used  due 
exertion  such  as  circumstances  and  judicial 
rules  permit 

{d)  Meniiet  y.  Murdoch,  14  Dec  1841,  4 
D.  267. 

(0  1  BeU's  Com..  6th  ed.,  730. 

(/)  Rankiny  of  Cult's  On,,  1781,  M. 
8187. 

(y)  Stat  1661,  cap.  62. 

(A)  First  introduced  by  Statute  leSl, 
cap.  7,  and  finally  regulated  by  Acts  oC 
Sederunt  17  June  1766,  and  11  July  17M. 
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second  place,  along  with  those  creditors  of  the  cmcestor  whose  ad-  qhaptkb  lxxi. 
judications,  though  led  within  year  and  day  of  the  first  effectual, 
were  not  led  within  three  years  of  the  ancestor's  death.  Where 
the  first  effectual  adjudication  is  led  by  a  creditor  of  the  heir,  the 
benefit  of  the  diligence  enures  in  like  manner  to  all  creditors  of 
either  class  leading  adjudications  debito  tempore, — the  preference 
as  between  adjudgers  aud  non-adjudgers  being  determined  by  a 
period  of  a  year  and  day,  counting  from  the  first  effectual  adjudica- 
tion ;  while  the  preference  as  between  creditors  of  the  ancestor  and 
those  of  the  heir  is  dependent  on  the  diligence  of  the  former  being 
led  within  three  years  after  the  ancestor's  death,  (t) 

2259.  In  the  case  of  a  judicial  sale  or  sequestration  under  the  Effect  of  prcfer- 
Bankniptcy  Acts,  it  seems  that  the  requisites  of  the  Statute  1661  ^r^  cr^tws 
are  sufficiently  complied  with  by  the  ancestor's  creditors  when  they  jj,dicfany*^id 
claim  their  preference  within  the  three  years,  the  ancestor's  estate  or  brought  under 

-  *>  *  BequestrfttioD. 

being  duly  attached  by  the  sequestration,  or  included  in  the  pro- 
cess of  sale.  An  action  of  judicial  sale,  whether  brought  by  a 
creditor  or  by  the  apparent  heir,  is  declared  by  the  Statute  to  be 
equivalent  to  an  adjudication  as  of  the  date  of  the  first  calling  be- 
fore the  Lord  Ordinary  for  all  the  creditors  who  shall  afterwards 
be  included  in  the  decree  of  division,  and  no  adjudications  are  al- 
lowed to  proceed  during  its  dependence. (i)  This  makes  it  compe- 
tent for  every  other  creditor,  whether  of  the  ancestor  or  of  the  heir, 
to  claim  a  share  in  the  division,  and  the  entry  of  a  claim  is  all  the 
diligence  that  the  case  admits  of.(Z)  Sequestration  is  by  the  Sta- 
tute declared  to  be  equivalent  to  "  complete  diligence"  on  the  part 
of  creditors  ;(m)  but  in  order  to  entitle  the  ancestor's  creditors  to 
participate,  it  would  seem  that  the  ancestor's  estate  must  be  either 
expressly  sequestrated  or  adjudged  by  the  trustee,  (n)  The  trustee's 
adjudication  preserves  the  benefit  of  their  statutory  preferences  to 
the  ancestor's  creditors  lodging  their  claims  within  the  triennial 
period,  (o) 

2260.  II.  Protection  against  conveyances  by  the  heir. — The  Ancestor's  cre- 
enacting  words  of  the  second  branch  of  the  Act  1661,  cap.  24,  are,  preference  under 
"  That  no  right  or  disposition  made  by  the  said  appearand  heir,  in  pnrohSSTf^om 
so  far  as  may  prejudge  his  predecessor's  creditors,  shall  be  valid  **»®  ^"^  ^^^  ^« 
unless  it  be  made  and  granted  a  full  year  after  the  defunct's 

death." 

(t)  1  BeU's  Com.,  5th  ed.,  782,  788.  8184 ;  6  ^.  Sup.  875;  Irviw  T.  McaweU, 

(k)  19  &  20  Vict.,  cap.  91,  sect.  4.    But  1748,  M.  6264.                              •    ••       . 

this  does  not  apply  to  adjudications  in  (m)  19  &  20  Vict.,  cap.  79,  sect.  101^7.' 

implement;   Wood  v.  Seott,  5  Feb.  1888,  (n)  Ibid.  sect.  107. 

11  Sh.  855.  (o)  M'Laddan  y.  Bennet,  15  June  1826, 

(/)  Rus9€U  V.  ffamaton't  Crt.,  1760,  M.  4  Sh.  717 ;  15  June  1829,  8  W.  &  S.  449. 

2g2 
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CMAPTEH  Lxxi.  2261.  TLg  prohibitloii  is  applicable  to  all  conveyances  and  deeds 
What  dis  ^~  ^^  security,  and  not  merely  to  deeds  granted  by  the  heir  in  favour 
tions  fau  under  of  his  crcditoFs,  the  objcct  of  the  Statute  being  to  protect  the  in- 
*nd  wJuTt  under' terest  of  the  anccstor's  creditors  against  voluntary  conveyances 
preference!*"  pending  the  afiTius  deliberandi,  (p)  Accordingly,  conveyances  to 
purchasers  have  been  held  reducible  under  the  Statute  at  the  in- 
stance of  the  ancestor's  creditors.  (9)  As  to  dispositions  to  the 
heir's  personal  creditors,  these  have  been  held  to  be  reducible  if 
executed  at  any  time  within  the  three  years  during  which  the  dih- 
gence  of  such  creditors  is  postponed,  on  the  ground  that  it  would 
be  unreasonable  that  creditors  should  obtain,  by  collusion  vnth  the 
heir,  a  preference  which  the  law  does  not  enable  them  to  acquire 
by  execution  at  their  own  instance,  (r)  The  effect  of  the  statutory 
prohibition  is  similar  to  that  of  the  diligence  of  inhibition.  The 
conveyance  is  bad  as  against  creditors,  but  good  as  a  contract  with 
the  purchaser.  In  the  case,  therefore,  of  a  sale  for  a  full  price, 
the  contract  would  stand,  but  the  creditors  would  have  a  preference 
over  the  price.  It  is  not  necessary,  in  a  question  with  the  heir 
himself,  that  the  ancestor's  creditors  shall  have  used  diligence 
within  the  three  years  to  give  them  a  title  to  reduce  conveyances 
under  this  branch  of  the  Act.(«)  Where  there  is  competition  be- 
tween the  ancestor's  creditors  and  those  of  the  heir,  and  the  ances- 
tor's creditors  have  not  done  diligence  within  the  three  years,  it 
has  been  considered  that  they  have  an  indirect  preference,  in  the 
same  manner  as  an  inhibiter,  but  liable,  like  it,  to  be  defeated  by 
the  creditors  of  the  heir  arresting  the  price  in  the  hands  of  the 
purchaser.  (0 
Preferences  to  2262.  Conveyances  by  the  heir  in  favour  of  the  whole  of  the 

tofof  Moestor*  ^i^cestors  Creditors  are  not  objectionable  under  the  Statute, («)  but 
or  heir,  in  what  preferences  to  individual  creditors  of  the  ancestor,  if  granted  within 
a  year  and  day  after  his  death,  are  within  the  scope  of  the  statu- 
tory prohibition,  (x)     A  conveyance  by  the  heir  to  one  of  his  own 

(jd)  1  Bell's  Com.  6th  ed.,  784 ;  Ersk.  8,  tary  disposition  than  they  could  have  by 

8,  102.    The   Statute,  as  already   men-  legal  diligence,  which  were  absurd;"  Har- 

tioned,  applies  to  heirs  entered  as  well  as  carse,  cited  2  Br.  Sup.  98 ;  also  Ersk.  S»  8, 

unentered ;  Mags,  of  Ayr  v.  M'Adam^  1780,  102,  and  1  Bell's  Com.  6th  ed.  786. 

M.  8186;  Oraham  v.  M'Queen,   1711,  M.  {»)  Taylor  y.  L.  Braco,  1747,  U,Z\2S,93id 

8128.  dictum  of  Harcarse  there  cited ;  see  2  Br. 

(q)  Paton  v.  Renny,  21  Feb.  1885,  18  Sup.  p.  98. 

Sh.  609 ;  Taylor  v.  Z.  Braeo,  1847,  M.  8128 ;  (t)  1  Bell's  Com.  5th  ed.,  786. 

BM  V.  Lothian,  1778,  M.  8184;  Mags,  of  (w)  ArnitUm  v.  Ballenden,  1686,  2   Br. 

Ayr  y.  M*Adam,  supra.  Sup.  98. 

(r)  "  The  defunct's  creditors  doing  dili-  (x)  Torrance  v.  Murdoch,  28  Feb.  1842, 

gence  within  the  three  years  are  prefer-  4  D.  774 ;  and  see  judges'  opinions  in 

able,  even  where  the  heir  dispones  after  Christie  v.  Boyal  Bank  of  Scotland,  17  Mav 

the  year;  otherwise  the  heir's  creditors  1889,  1  D.  746,  2  Rob.  118. 
would  have  more  advantage  by  a  volun- 
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creditors  is  not  challengeable  by  the  rest  of  his  creditors  ;(y)  and  ohaptkb  lxh. 
the  heir's  creditors  do  not  seem  to  be  entitled  to  participate  in  the 
benefit  of  a  challenge  at  the  instance  of  creditors  of  the  ancestor,  (z) 

2263.   III.    Preference  of  the  ancestor's  creditors  over  the  Ancestor's  cre- 

HOVEABLE  ESTATE. — At  common  law,  the  principle  is  recognised  pref"ence^over 
that,  as  an  executor  is  a  trustee  of  the  ancestor's  estate,  his  creditors  movMbie^esute 
must  be  postponed  to  those  of  the  ancestor  in  the  distribution  of  the  ^°'  ^^^  J^- 
executry  estate. (a)     Where  the  executor  has  not  been  confirmed,  After  confirma- 
and  the  creditor  is  obliged  to  proceed  by  personal  action  against  liStiSon  k* 
him,  the  preference  is  limited  by  Statute  to  one  year. (6)    But  where  *"°®' 
confirmation  has  followed,  the  estate  confirmed  is  thenceforth  dis- 
tinguished and  set  apart  from  the  private  funds  of  the  executor ; 
and  the  preference  of  the  ancestor's  creditors  over  it  will  continue 
as  long  as  the  trust-fund  exists  as  a  separate  estate,  or  is  capable- 
of  being  traced  and  identified,  (c)     Assignations  of  securities,  con- 
stituting part  of  the  executry-estate,  in  favour  of  the  heir's  private 
creditors,  are  reducible,  under  the  Statute,  within  the  year;  but 
payment  in  money,  or  by  a  bill,  would  seem  to  be  effectual  to  the 
creditor,  on  the  principle  that  a  creditor  is  always  entitled  to  accept 
payment  in  cash,  (d) 

SECTION  IV. 


IRREGULAR  PASSIVE  TITLES. 
2264.   I.   PufiCEPTIO  RfiREDITATIS. — ^WhcrC  a  person  who  is  the  Representation 

heir  presumptive  accepts  a  gratuitous  conveyance  of  the  estate,  he  ^[^I^UtaUa, 
is  said  to  be  a  "  lucrative  successor,"  and,  as  such,  he  incurs  the  J^rto°what^' 
passive  title  of  prceceptio  hcereditatis.    Under  this  passive  title,  the  ^^^^' 
successor  is  responsible  only  for  those  debts  which  were  contracted 
before  the  propelling  of  the  succession.     The  text  writers  are  not 
agreed  as  to  the  nature  of  this  kind  of  representation.     According 
to  Stair,  (e)  it  operates  as  an  extension  of  the  remedy  of  reduction 


(y)  Amiston  v.  BaUenden,  mpra. 

(«)  1  Bell's  Com.  6th  ed.  786. 

(a)  Stair,  3,  8,  71 ;  Ersk.  3,  9,  43;  Town 
of  Edinburgh  v.  Ley,  1664,  M.  3128 ;  KeU 
head  V.  Irving,  1674,  M.  3124 ;  Uall  v. 
Thornton,  1675,  M.  8125. 

(6)  "Act  anent  Executry  and  Move- 
ables," 1695,  c,  41 :  "  That  in  the  case  of 
a  moveable  estate  left  by  a  defunct,  and 
falling  to  his  nearest  of  kin,  who  lies  out 
and  doth  not  confirm,  .  .  .  the  credi- 
tors of  the  defunct,  doing  diligence  to 
aflfuct   the  said  moveable  estate,  within 


year  and  day  of  their  debitor's  decease,  shall 
always  be  preferred  to  the  diligence  of  the 
said  nearest  of  kin."  The  Act  applies 
only  to  intestate  succession. 

(c)  Tait  V.  Kay,  1779,  M.  8142  ;  Bell  v. 
Campbell,  1781,  M.  3861;  Murray's  Crs., 
1744,  Elch.  "  Executor,"  No.  13;  ChrisUe 
V.  Allans  Crs.,  27  June  1885,  18  Sh.  999. 
See  also  Dirleton,  "  Executor,"  92;  2  Bell's 
Com.  5th  ed.  90. 

(d)  Bell's  Com.  ui  supra. 
(c)  Stair,  3,  7,  1. 
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OHAPTIB  LXXl. 


mastnttoiu. 


Oettiopro 
harede  identi- 
fied with  passive 
title  of  appar- 
ency. 


In  what  manner 
the  passive  re- 
presentation is 
ucurred. 


under  the  Act  1621,  cap.  18,  to  the  case  of  gratuitous  conveyances 
to  apparent  heirs ;  and  if  it  were  certain  that  the  heir's  responsi- 
bility is  limited  to  the  value  of  the  estate  taken,  the  explanation 
would  be  satisfactory.  But  it  is  not  yet  settled  whether  the  re- 
sponsibility is  limited  or  unlimited ;(/)  and  we  are  afraid  there  is 
little  prospect  of  any  immediate  settlement  of  this  interesting 
question,  keeping  in  view  the  fact  that  nothing  new  has  been 
added  to  this  branch  of  the  law  of  passive  titles  for  more  than  a 
century.  Erskine  ascribes  the  title  to  the  disponee's  acknowledg- 
ment of  the  character  of  heir,(^)  and  Bell  indicates  the  difficulty 
without  attempting  to  remove  it.  (A) 

2266.  This  passive  title  is  only  incurred  where  the  disponee  is 
heir  alioquin  8ticce88uru8f{i)  and  where  the  conveyance  is  proved  to 
be  gratuitous,  (i)  The  responsibility  is  only  for  debts  which  were 
either  made  burdens  on  the  conveyance,  or  were  contracted  before 
infeftment  upon  it.(Q  The  passive  title  does  not  exclude  the 
remedy  of  reduction  under  the  Act  1621,  cap.  18,  and  it  will  gene- 
rally be  more  for  the  advantage  of  the  ancestor's  creditor  to  proceed 
under  the  Statute  than  on  the  passive  title ;  for,  as  we  have  seen, 
the  latter  does  not  confer  a  preference  on  the  ancestor's  creditors 
over  those  of  the  heir.(m)  The  heirs  of  a  lucrative  successor  are 
liable  in  the  same  degree  as  the  8ucces8or*himself.(n) 

2266.  II.  Gbstio  pro  ELfiREDE. — Where  the  person  entitled  to 
succeed  as  heir-at-law,  after  the  death  of  the  ancestor,  assumes  the 
possession  and  administration  of  the  estate,  without  entering  by 
service  or  otherwise,  (o)  he  is  said  to  incur  the  passive  title  of  or 
behaviour  as  heir,  and  is  liable  in  a  universal  representation  of  the 
ancestor.  Oestio  pro  kasrede,  obviously,  is  just  another  name  for  the 
universal  representation  which  results  from  possession  on  the  title 
of  apparency.  The  following  summary  of  points  decided,  abridged 
from  Bell's  Commentaries,  (p)  embraces  all  that  is  necessary  to  be 
stated  respecting  the  liability  resulting  from  the  possession  of  heri- 
tage by  an  heir  without  a  written  title. 

2267.  The  passive  title  of  gestio  pro  hasrede  is  held  to  be  ex- 


(/)  Bell's  Pr.  i  1918 ;  Burnet  v.  Katmyth, 
1693,  M.  3040;  Uenderson  v.  WiUon,  1717, 
M.  9784. 

(g)  Ersk.  8,  8,  88. 

(A)  1  Bell's  Com.  6th  ed.  660. 

(t)  Forbes  v.  Fullertan,  1686,  M.  9771 ; 
and  cases  in  Morrison,  pp.  9774-9775. 

{k)  Hodden  v.  Haliburton,  1676,  M.  9794; 
HiggvM  y.  Maxwell,  1678,  M.  9795. 

{I)  Henderson  y.  WiUon^  supra;  Stair,  3, 
7,  6;  Ersk.  3,  8,  87. 


(m)  Amiston  v.  Ballenden,  1686,  2  Br. 
Sup.  92. 

(fi)  Henderson  v.  Wilson,  1717,  M.  9784. 

(o)  The  ficts,  that  an  heir  had  made  up 
an  inventory  with  the  view  of  serving  c%tm 
heneficioy  and  had  afterwards  renonnced  the 
succession,  were  held  insufficient  to  exempt 
from  liability  under  this  passive  title  in 
Montgomery  y.  BosweU,  20  Dec.  1841,  4  D. 
382. 

(p)  lBeU'sCom.,5thed.660;6thed.l045. 
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eluded  by  any  right  in  a  third  party  taking  the  estate  out  of  the  an-  chapteb  lxji. 
cestor's  person  \{q)  or  by  any  singular  title  in  the  heir  ;(r)  or  where 
the  intromission  may  fairly  be  ascribed  to  another  title  than  the 
assumption  of  the  succession ;(«)  or  by  the  intromission  being  in- 
considerable, and  without  suspicion  of  fraud  ;(t)  or  where  the  in- 
tromitter  is  not  apparent  heir  ;(w)  or  where  the  apparent  heir  does 
any  ineffectual  act,  although  in  the  character  of  apparent  heir,  (a?) 
Nor  will  the  assumption  of  a  title  of  honour,  or  the  exercise  of  a 
hereditary  office,  infer  ge8tio;(y)  nor  the  making  up  a  title  for  the 
mere  purpose  of  implementing  the  ancestor's  general  conveyance.  (2) 
But  the  heir  cannot  avoid  liability  by  attributing  his  possession  to 
a  fictitious  title,  while  he  enjoys  the  benefit  of  the  succession. 
Thus,  if  an  apparent  heir,  after  the  ancestor's  death,  purchase  the 
estate  otherwise  than  at  a  public  judicial  sale,  he  is  held  to  repre- 
sent him  universally,  (a)  And  where  securities  affecting  the  an- 
cestor's estate  are  settled  on  a  near  relation  to  whom  the  heir  after 
wards  succeeds,  the  heir,  by  taking  possession,  incurs  the  passive 
title,  and  the  rights  and  securities  in  question  are  only  available  to 
him  in  so  far  as  it  shall  be  proved  that  they  were  acquired  for  a 
valuable  consideration. (6)  Again,  if  the  heir  shall  complete  his 
title  by  adjudication  on  his  own  trust-bond  (a  mode  of  entry  invented 
for  the  purpose  of  eliding  universal  representation),  the  passive  title 
will  nevertheless  attach  to  him.(c)  The  passive  title  of  gesiio  pro 
hcerede  is  not  transmissible  against  the  heir  of  the  gestor,  and  he  is 
only  under  an  obligation  to  account,  (d)  How  far  it  transmits  against 
his  successor  in  the  estate,  we  have  had  occasion  to  consider,  in  our 
observations  on  the  passive  representation  of  apparent  heirs,  (e) 

2268.  III.  ViTious  iNTKOMissioN. — The  representation  of  auBywhatacu 
ancestor  is,  as  we  have  seen,  strictly  limited ;  but,  in  order  that  [nSirrS  mT  " 
the  executor  may  claim  the  immunity  from  personal  responsibility,  ^{^  "**'*" 
he  must  have  the  value  of  the  succession  ascertained  in  the  manner 
pointed  out  by  the  law,  and  must  confirm  the  succession  in  terms  of 
an  inventory.     If  an  executor,  or  one  having  an  opportunity  of  in- 

(g)  iFarquhar  y.    Campbell,   1628,    M.  (z)  JamieeanY,  Seaton,  1670,  1  Br.  Snp- 
9664.  "                                             .620:  Earl  of  MiddUton  y.  Stanfield,  1682, 

(r)  See  the  cases  on  heirs  taking  hy  dis-  M.  9651. 

position,  mpra,  section  1.  (v)  Lord  SempiUy,  Hay,  1622,  M.  9706; 

(«)  RHd  y.   Salmond,   1667,  M.  9666 ;  Bower  y.  E.  MarthaU,  1682,  2  Br.  Sup.  18. 

Dunbar  y,  Leslie,  1628,  M.  9681 ;   Webster  (z)  Ayton  y.  Ayton,  1784,  M.  9782. 

y.  Qreig,  1802,  Home,  486.  («)  Stat.  1696,  cap.  24. 

(0  Jeffrey  y.  Blair,  1789,  BeU's  Oct  Ca.  (b)  Stat.  1696,  cap.  24. 

482.     See  also  Ersk.  8,  8,  86.  (c)   Act  of  Bed.,  28  Feb.  1662 ;  Stat. 

(ti)  Irvnu  y.  Monimusk,  1626,  M.  9649  ;  1696,  cap.  24. 

Cunningham  y.  JUautray,  1629,  M.  9664.  (d)  Ersk.  8,  8,  91 ;  and  see  Penman  v. 

In  such  cases,  the  party  is  liable  to  account  Penman,  1776,  M.  9886. 

for  his  intromissions.  («)  Supra,  section  2. 
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cHArTiB  Lxxi.  tromitting//)  does  so  without  confinnation,  he  is  liable  nniversally 
for  the  debts  of  the  defuDct  on  the  passive  title  of  vitious  intromis- 
sion. (^)  Interference  with  the  titles  or  papers  of  the  deceased  infers 
responsibility,  where  the  papers  have  not  been  inventoried,  or  equi- 
valent precautions  taken.(A)  The  recovery  and  payment  of  debts 
without  the  title  of  executor  is,  clearly,  vitious  intromission,(i) 
Yitious  intromission  imports  a  conjunct  and  several  liability,  in  the 
case  of  liability  attaching  to  a  plurality  of  persons  \{k)  and  it  may 
be  pleaded  by  exception,  as  well  as  by  action,  to  the  efiFect  of  ex* 
tinguishing  a  claim  by  the  intromitter  against  the  succession. (Q 
Any  probable  title  of  intromission,  or  circumstances  removing  tJie 
presumption  of  fraud,  and  affording  fair  grounds  of  scrutiny  into 
the  actual  state  of  the  succession,  are  held  sufficient  to  relieve  from 
this  penal  consequence,  (m)  Vitious  intromission  is  said  to  be  purged 
by  confirmation  as  executor  before  action,  or  within  a  year  and  day 
from  the  opening  of  the  succession  ;(n)  and  it  is  discharged  by  the 
creditors  approving  the  proceedings,  or  accepting  a  dividend,  (o) 
Actions  on  the  ground  of  vitious  intromission  are  regarded  as  penal 
proceedings,  and,  as  such,  are  only  transferable  against  heirs  in 


qtuxntum  lucrati8,{p) 

(/)  This  passive  title  is  not  confined  to 
those  who  have  a  right  to  the  office  of  exe- 
cutors, but  attaches  to  every  intromitter, 
even  where  the  estate  has  been  confirmed 
by  an  executor-creditor.  See  Montgomerie 
y.  BoaweU,  20  Dec.  1841,  4  D.  882;  Wal- 
ton  v.  Haliburtort,  1656,  1  Br.  Sup.  468. 

(jf)  Stair,  8,  9,  9 ;  Ersk.  8,  9,  49.  See 
cases  in  Morisou  and  Elchies,  tH)ee "Vitious 
Intromission  ;  "  and  in  Br.  Sup.,  vol.  4,  pp. 
874,416,424,  818;  vol.  5,  p.  888;  Cun- 
ninghame  v.  M'Kirdy,  8  Feb.  1827,  5  Sh. 
815. 

(A)  EUU  V.  Carse.  1670,  2  Br.  Sup.  476; 
Digglet^.  Stewart,  1706,  M.  9676.  Also 
the  secretly  opening  sealed  repositories ; 
Seott  y.  Lord  Belhaven,  25  May  1821, 1  Sh. 
88 ;  or  the  privately  removing  the  defunct's 
eifects ;  Campbell  v.  Harty  1756,  5  Br.  Sup. 
888. 

(t )  Forbes  v.  Forbet,  12  June  1828,  2  Sh. 
895,  N.E.  851.  And  see  Keir  v.  Bremner, 
5  March  1889,  1  D.  618 ;  9  May  1842,  1 
Bell,  280,  where  the  intromission  was  be- 
gun by  a  factor  loco  tutorU,  and  continued 
by  the  ward  after  he  had  attained  majority. 


[k)  WiUon  y.  Taylor,  4  July  1865,  8 
Macph.  1060. 

(I)  Simpton  y.  Barr,  14  Noy.  1854,  17 
D.  88 ;  overruling  on  this  point  Buehanem 
y.  Royal  Bank,  80  Nov.  1848,  6  D.  211. 

(m)  1  Bell's  Ck)m.  6th  ed.  661 ;  Black  y. 
Wallace,  1789,  M.  9881  ;  Gardner  y.  David- 
ion,  1802,  M.  9840;  Gardner  v.  SUventon, 
26  Feb.  1880,  8  Sh.  600 ;  Young  y.  Mar- 
shall,  27  May  1881,  9  Sh.  688 ;  Thornton 
y.  Miller,  9  Dec.  1884,  18  Sh.  143 ;  Dvd- 
geon  v.  Dudgeon's  Tn.,  9  March  1844,  6  D. 
1015 ;  Adam  y.  Campbell,  17  June  1854, 
16  D.  964. 

(n)  Ersk.  8,  9,  62 ;  Bell's  Pr.  }  1921 ; 
Stevenson  v.  Ker,  1668,  M.  9878 ;  Moor  v. 
Maxwell,  1712,  5  Br.  Sup,  86 ;  Bog  v. 
Baillie,  1680,  1  Br.  Sup.  811 ;  BarUna-  v. 
Kelvie,  19  Nov.  1824, 8  Sh.  299.  N.  E.  210. 

(o)  French  v.  Muirkirk  Iron  Co,,  1797, 
Hume,  486. 

(p)  Cranston  y.  Wilkinson,  1666,  M. 
10,840 ;  Home  v.  Grierson,  1678,  8  Br.  Sup. 
224 ;  Couper  v.  Meek,  1694,  4  Br.  Sup.  200; 
Penman  v.  Brown,  1776,  M.  9886,  Hailee, 
667. 
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CHAPTXR  LXXI. 


SECTION  V. 


DISCUSSION  OF  HEIRS  AND  RIGHT  OF  RELIEF. 


2269.  Heirs,  although  universally  liable  to  creditors,  are  yet  c^nena  mie  as 
responsible  only  in  a  particular  order.    The  right  of  discussion  does  wiSy  anddta- 
not  obtain  in  relation  to  the  liabilities  of  heirs  and  executors  ;(q)  ^"^°°  **^  ****"* 
and  the  creditor  is  entitled,  as  we  have  seen,  to  proceed  against 

the  heritable  or  moveable  estates  indifferently.  Nor  is  there  any 
discussion  as  between  an  entered  heir,  or  a  general  testamentary 
representative,  and  an  apparent  heir  of  the  same  class,  (r)  But  a 
creditor,  if  he  resolve  to  proceed  against  heirs,  must  observe  the 
rules  of  discussion,  according  to  the  nature  of  the  debt.  The  order 
of  discussion  in  the  case  of  claims  against  the  heritable  estate,  is 
the  same  as  the  order  of  liability.  («) 

2270.  With  respect  to  all  heritable  debts  not  specially  charged  Oiderof  lubflity 
upon  particular  estates,  or  directed  to  be  paid  by  a  particular  heir,  ciassMof  hSrs 
as  also  all  debts  of  which  the  heir  is  entitled  to  relief  from  the  ^'j^^.  **''"'*"• 
executors,  the  rule  is,  that  the  ancestor's  general  disponees  or 
trustees  are  primarily  liable.  (0     If  the  ancestor  have  left  no  gene- 
ral disposition,  liability  attaches  to  the  heirs  ab  intestato  taking  up 

the  succession ;  the  heir  of  line  first,  and  after  him  the  heir  of  con- 
quest, (w)  Heirs  of  provision  are  postponed  to  heirs  at  law  \{x)  and 
according  to  the  latest  authority,  heirs  of  different  estates  are  liable 
rateably,  secundum  valorem  of  the  estates  which  they  respectively 
inherit,  (y)  In  the  discussion  of  heirs  of  different  orders,  the  cre- 
ditor must  proceed  to  personal  diligence,  i.e.,  by  giving  a  charge 
on  a  decree,  against  the  person  primarily  liable,  before  he  can  raise 
actions  against  those  who  are  liable  sulmdiarie;  or  he  must  have 
proceeded  effectually  against  the  estate  of  the  debtor,  (z) 

2271.  Where  heritable  debts  are  secured  upon  more  than  one  LiAWHty  in  re- 
subject,  the  heirs  are  liable  rateably,  and  may  be  sued  together,  (a)  KriuMj^s?-*" 
The  heir  of  the  estate  over  which  a  debt  is  heritably  secured  is  the  ??r^  "?^°* , 

•'  ainerent  estates. 

party  pnmanly  hable,  and  ought  to  be  discussed  before  the  heir- 


{q)  8upra^  sect.  1.  See  BcUn  v.  Reevea^ 
22  Jan.  1861, 28  D.  416;  Moncrieffy,  MUne, 
16  July  1856,  18  D.  1286. 

(r)  Morris  v.  Beveridge,  28  Nov.  1867. 

(«)  See  Erak.,  8,  8,  68;  Beirs  Pr.  §J 
1986-6. 

(/)  Weir  V.  Parkhill,  1788,  M.  6867; 
Mercer  y.  ScoUand,  1746,  M.  9786 ;  Elch., 
"  Implied  Will,"  No.  4. 

(u)  Crs.  of  Fairlie  v.  His  Heirs,  1680,  M. 
3559 ;  Brown  v.  Broum,  1782,  M.  5228 ; 


Dundas  v.  Ogilvie,  1804,  M.  "  Discussion,** 
App.  No.  1. 

(x)  Forrester  y.Foriheringhame,  1649, 1  Br. 
Sup.  429 ;  Innes  v.  Sinclair,  1778,  M.  8567. 

(y)  Mackenzie  v.  Mackenzie,  5  Mar.  1847, 
9  D.  886. 

(2)  Ersk.,  8,  8,  68 ;  Innes  v.  Sinclair, 
supra;  Straiton  v.  Earl  of  Lauderdale,  1708, 
M.  8579. 

(a)  Sinclair  sExrs.  v.  Fraser,  1798,  Hume, 
176. 
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cHAPTM  Lxxi.  general (6)  or  the  personal  representatives. (c)  Such,  at  least,  is  the 
rule  where  the  security  was  in  existence  at  the  date  of  the  ances- 
tor's general  disposition,  and  no  intention  is  expressed  to  transfer 
the  burden  to  the  general  representatives,  (rf)  But  a  direction  to 
trustees  or  general  disponees  to  pay  all  the  granter's  debts,  throws 
on  the  general  estate  the  burden  of  debts  for  which  heritable  secu- 
rity is  afterwards  granted,  (e)  And  where,  in  an  obligation  to  a 
creditor,  a  particular  heir  is  bound,  that  heir  is  primarily  liable,  and 
must  be  first  discussed.  (/) 
Hdr  liaUe  tub-  2272.  Heirs  who  are  liable  only  subsidiariey  if  they  pay  the 
toM^  *"*"***^  debt,  are  creditors  of  those  primarily  liable,  and  may  seek  indemni- 
fication in  an  action  of  relief.  A  catholic  security  over  all  the  an- 
cestor's estates,  divides  among  the  heirs  taking  those  estates,  when 
the  succession  splits ;  and  one  of  the  heirs  paying  the  debt,  has 
proportionate  relief  against  the  others.  (^) 

(b)  OgilvU  y.  Dundat,  22  May  1826,  2  (d)  Hendenon  y.  ffamiUtm,  tfopra, 

W.  &  S.  214;  RoberUon*»  Cr»,  y.  W.  Ro-  (e)  BreadaUbmt  TrM,y.  Duke  of  Budkm^ 

berUon's  Ors,,  1S08»  If.  "(Competition/'  App.  homy  26  May  1842,  4  D.  1259, 1263. 

No.  2.  (/)  Blair  v.  Andenon,  1668,  M.  8571, 

(e)  Bendenon  y.  Hamilton,  29  Jan.  1858,  (^)  Bell's  Pr.  i  1986 ;  Rose  y.  Roee,  1786. 

20  D.  479 :  Oarrkk'e  Trt.  y.  Moore,  11  June  M.  5229 ;  2  April  1787,  8  Pat  66. 
1840,  2  D.  1068,  and  cases  there  cited. 
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CHAPTER  LXXII. 

ORDER  OF  LIABILITY  OP  THE  REAL  AND 

PERSONAL  ESTATES. 


I.  ReUef  hetweet^  SeirM  mid  Personal  Re- 

presenieUivei, 
II.  Real  and  Pertonal  LiainliUes  diatm* 
guUhed, 


III.  LiabUUie*  of  the  different  cUufee  of  Real 

and  Personal  Repreeentalivet. 

IV.  Effect  of  Testamentary  Provisions  charg- 

ing  or  dtslmrdening  particular  estates. 


execa- 


BECTION  I. 
RELIEF  BETWEEN  HEIRS  AND  PERSONAL  REPRESENTATIVES. 

2273.  It  is  a  well  known  rule  of  law  that,  in  a  question  between  Doctrine  of 
real  and  personal  representatives,  the  personal  estate  in  the  hands  of  heir  wd  ««* 
the  ancestor's  executors  is  the  primary  and  appropriate  fund  which  ^.g"®""*^^^ 
must  be  resorted  to  for  payment  of  his  personal  debts,  as  is  the  real 
estate  for  the  payment  of  obligations  secured  upon  it,  or  which 
from  their  nature  attach  to  the  realty.  This  is  the  leading  prin- 
ciple regulating  the  administration  of  the  estate,  as  between  the 
parties  interested  in  the  succession ;  but  it  does  not  extend  to  the 
control  of  the  creditors  of  the  ancestor,  to  whom,  under  the  opera- 
tion of  the  principle  of  passive  representation,  the  real  and  personal 
estates  are  equally  burdened,  and  who  is  therefore  entitled  to  bring 
his  action  against  either,  without  regard  to  the  nature  of  the  obli- 
gation. The  case  of  Walker  v.  Masson  (a)  is  a  striking  instance  of 
the  extent  to  which  this  right  is  carried.  An  action  having  been 
brought  by  the  personal  representatives  of  a  deceased  fee-simple 
proprietor,  to  have  it  found  that  an  obligation,  to  take  over  farm 
buildings  upon  the  expiration  of  a  lease  at  a  valuation,  fell  to  be 
implemented,  not  by  the  executors,  but  by  the  heir  in  these  lands, 
the  Court,  while  clearly  of  opinion  that  the  primary  obligation  lay 
on  the  heir,  refused  to  pronounce  a  decree  which  might  be  held  to 
militate  against  the  right  of  the  creditor  in  the  obligation  to  have 
direct  recourse  against  the  personal  representatives.     If,  however, 

(a)  Walker  ▼.  Masson,  18  July  1867,  19  D.  1099 ;  cases  in  Mor.  pp.  8562-8666. 
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cHAFTMLxxii.  tliB  licir  clcct  to  proceed  against  the  heirs  of  the  real  estate,  he  must 
discuss  those  heirs  in  the  order  of  legal  liability.  (6) 

Origin  of  the  2274.  From  the  doctrine  that  the  burden  of  the  debts  of  the 

^its  appUoli?  ancestor  attaches  to  the  real  and  personal  estates  according  to  their 
respective  qualities,  it  follows  that  (where  the  question  is  not  with 
a  creditor,  but  between  the  real  and  personal  representatives)  the 
heir  who  pays  a  moveable  debt,  or  the  executor  who  pays  an  herit- 
able debt,  has  relief  against  that  part  of  the  succession  which  is 
primarily  liable,  (c)  The  right  of  relief,  competent  to  the  heir 
against  the  executor  in  respect  of  the  payment  of  personal  debts, 
is  recognised  by  an  Act  of  the  Scottish  Parliament  ;(c2)  and,  ex 
parite  rcUioniSy  the  right  is  extended  in  favour  of  the  executor  who 
has  made  payment  of  heritable  debts  at  the  suit  of  the  creditor.(e) 
Whether  that  relief  will  extend  to  more  than  the  value  of  the  suc- 
cession taken  by  the  person  against  whom  relief  is  sought,  must 
depend  on  the  nature  of  the  representation  he  has  incurred.(/) 
Where  the  representation  is  limited,  the  creditor's  claim  is  measured 
by  the  value  of  the  estate,  and  the  relief  competent  to  other  repre- 
sentatives is  subjected  to  a  corresponding  limitation.  (^)  Where 
an  heir  or  executor,  whose  representation  is  limited  to  the  value  of 
the  estate,  pays  a  debt  primarily  aflFecting  his  share  of  the  succes- 
sion in  full,  it  would  seem  that  he  has  a  good  action  against  repre- 
sentatives or  successors,  who  are  liable  in  the  second  order,  for  the 
amount  of  the  surplus  payment. 

2276.  The  question,  whether  a  debt  is  primarily  chargeable  on  the 

we"^tilitS*kr  ^^*^»  ^^  ^^  *^®  personal  estate  of  the  deceased,  where  these  are  situa- 

differept  coun-    ted  in  different  countries,  is,  in  its  general  relations,  one  which  must 

tnes,  liability  .  i       t        •    •  -xr       > 

regulated  bj  law  be  determined  by  the  law  of  the  domicile.    Yet  it  would  seem  that, 

omid  e.       ^iie|.e  debts  are  actually  paid  by  a  successor  out  of  real  estate,  which, 

accordiDg  to  the  lex  rei  sitcBy  is  not  primarily  chargeable  therewith, 


Where  real  and 


(b)  See  the  rules  of  discussion  stated 
infrOj  Sect.  8. 

(c)  Ersk.  8,  9,  48 ;  Bell's  Prin.,  §  1936. 
(rf)  Statute  1503,  cap.  76,  entitled  "  The 

heretoures  and  aires  may  be  followed  at 
the  zeiris  end  after  the  decease  of  their 
forebears :  caution  suld  be  found  be  the 
executors  to  the  aire." — "  And  gif  it  pleasis 
the  aire,  he  may  and  suld  be  diligent,  and 
require  the  Ordinar  within  the  said  zeir,  to 
aske  compt,  and  he  to  see  the  compt,  and 
quhat  beis  founden  remanent,  oyer  the 
things  pertainand  to  their  office,  that  he 
suld  require  the  Ordinar  that  he  micht 
have  caution  and  souertie  for  the  relieving 


of  his  heretage,  in  sa  far  as  the  gudes  restia 
attour  the  compt." 

(e)  Ersk.  ut  tupra,  citing  Falconer  v. 
Blair,  1629,  M.  12,487,  and  cases  in  M. 
ffoee  "  Heir  and  Executor — Mutual  relief," 
pp.  6208-6229. 

(/)  On  this  point  see  chapter  71  (Pas- 
sive Representation). 

(y)  Renton  v.  Renton,  14  Nov.  1851,  14 
D.  86,  where  an  executrix  was  held  not  to 
be  liable  in  relief  beyond  the  amount  of 
the  executry,  notwithstanding  that  the 
deficiency  in  the  execu try-funds  was  caused 
by  the  expense  of  proceedings  to  determine 
whether  the  debts  in  question  were  debts 
primarily  affecting  the  heir  or  the  executur. 
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the  payment  is  held  to  be  made  under  reservation  of  the  right  of  chaptiblxxh. 
relief,  which  in  this  case  is  truly  the  counterpart  of  the  obligation 
to  pay.(A)  On  this  principle,  it  was  held  by  Lord  Langdale,  M.-E., 
that  an  heir,  succeeding  to  the  estate  in  Scotland  of  a  person  who 
died  domiciled  in  England,  who  had  been  compelled  to  pay  certain 
bond  debts  out  of  the  produce  of  the  Scotch  estate,  had  a  good 
action  against  the  personal  representatives  in  England,  founded 
upon  the  right  of  relief  which  the  law  of  Scotland  gives  to  an  heir 
who  is  compelled  to  pay  moveable  debts,  (t)  The  converse  of  this 
case  occurred  in  Lh^mrrumdy,  Drummond.{k)  An  heir  to  an  herit- 
able estate  in  Scotland  was  also  one  of  the  personal  representatives, 
and  in  that  character  took  out  letters  of  administration  to  the  per- 
sonal estate  in  England ;  and  he,  being  sued  in  England  by  the 
other  next  of  kin  for  their  shares  of  the  succession,  was  held  en- 
titled to  deduct  the  value  of  an  heritable  debt  affecting  the  estate 
in  Scotland,  on  the  ground  that  mortgages  were  by  the  law  of  Eng- 
land charged  upon  the  personal  estate. (Q  But  the  next  of  kin, 
founding  upon  the  decision  of  the  Court  of  Administation  in  Eng- 
land, under  which  they  had  been  compelled  to  bear  the  burden  of 
an  heritable  debt,  raised  an  action  of  relief  against  the  heir  in  the 
Court  of  Session  ;  and,  on  appeal  to  the  House  of  Lords,  their  claim 
was  sustained  ;  and  it  was  held  that  the  foreign  decree  was  not  rea 
judicata,  and  did  not  affect  the  question  of  the  relief  competent  to 
the  executors  against  the  heir  under  the  law  of  Scotland.  So  also, 
in  relation  to  personal  debts  contracted  in  England — where,  prior 
to  the  passing  of  a  recent  Statute,(m)  the  heir  was  not  liable  for 
simple  contract  debts — ^it  was  held  by  the  House  of  Lords  that  this 
was  not  a  property  of  the  debt,  which  could  be  extended  so  as  to 
exempt  real  estate  in  other  countries ;  and  that  the  heir  succeeding 
to  heritable  estate  in  Scotland  was  therefore  liable  under  the  doc- 
trine of  passive  representation,  (n) 

2276.  The  right  of  relief  against  the  personal  estate,  compe-  Right  of  relief 
tent  to  an  heir  or  disponee  in  relation  to  debts  for  which  he  is  only  STto  thrpre- 
liable  secundo  ordine,  is  qualified  by  the  impUed  condition  that  such  |^^*^j*ie^J^ 
relief  shall  not  prejudice  any  of  the  creditors,  or  any  other  party 

(A)  The  question,  whether  a  debt  secured  (Q  Under  the  Act  17  &  18  Vict.,  cap. 

.on  real  estate  is  thereby  made  chargeable  118,  usually  known  as  Locke  King's  Act, 

against  it,  in  a  question  between  the  heir  the  heir  or  devisee  of  real  estate  is  no 

and  the  personal  representatives,  falls  to  longer  entitled  to  claim  payment  of  mort- 

be  determined  by  the  local  law  of  the  gage  debts  out  of  the  personal  estates, 

country  where  the  estate  is  situated;  Frater  (m)  The  real  estate  is  now  liable,  whe- 

T.  Spalding,  20  July  1812,  6  Pat.  642.  ther  it  is  in  the  hands  of  an  heir  or  devi- 

(i)  WincheUea  v.  Oaretty,  2  Keen,  298.  see ;  8  &  4  Will.  IV.,  cap.  104. 

(*)  JDrumnumd  v.  Drummond,  20  Feb.  (n)  FuUarton  v.  KifUoch,  1789,  M.  4466. 
1790,  4  Pat.  66. 
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oHAPrnLxxii.  having  an  equal,  or  a  more  favoured  claim  upon  the  personal  estate 
than  such  heir  or  disponee.  It  is  clear  that  an  executor,  sued  b; 
the  heir  for  relief  of  personal  debts,  would  have  a  good  defence  on 
the  exception,  that  the  inventory  was  exhausted  by  debts  which  he 
had  paid,  or  was  in  the  course  of  paying  under  a  due  administra- 
tion, (o)  Further,  it  appears  that  the  heir,  or  disponee  of  the  herit- 
able estate,  cannot  insist  on  being  relieved  out  of  the  personal  es- 
tate to  the  prejudice  of  a  general  or  special  legatee.  In  the  ease  of 
specific  legacies,  the  nature  of  the  gift,  as  having  relation  to  a  de- 
finite subject,  sufficiently  manifests  the  intention  of  the  ancestor 
that  it  should  be  enjoyed  free  from  debts,  or  other  burdens  affecting 
the  general  estate.  Accordingly  it  is  a  settled  rule,  that  specific 
legacies  do  not  suffer  abatement  until  the  general  estate,  both 
heritable  and  moveable,  is  exhausted,  (p) 
Principle  on  2277.  A  demonstrative  legacy,  that  is,  a  legacy  secured  on  a 

relief  poSponed  particular  fuud,  is  entitled  to  the  privileges  of  a  specific  legacy  in 
legMeS.'  ^^  regard  to  exemption  from  liability  to  abatement,  until  the  general 
funds  have  been  exhausted.  (9)  But  it  is  not,  at  first  sight,  apparent 
that  the  right  of  relief  of  the  heir  or  disponee  ought  to  be  post- 
poned to  the  claims  of  gerieral  legatees.  It  must  be  observed  that 
the  question  is  not  truly  one  of  preference  of  legacies  to  debts,  but 
a  question  of  preference  between  claimants  under  legacies  of  quan- 
tity and  claimants  of  the  residue.  On  this  consideration,  the  deci- 
sion in  Bain  v.  Reeves  (r)  may  be  cited,  as  a  precedent  in  favour  of 
the  preferable  right  of  the  general  legatees.  A  truster  directed  his 
trustees  to  pay  all  his  debts  and  certain  pecuniary  legacies  out  of 
his  general  estate,  which  consisted  of  personalty ;  and  to  convey 
his  heritable  property  to  the  same  person  to  whom  the  general  re- 
sidue was  destined.  The  personal  estate  having  proved  insufficient 
for  the  payment  of  debts  and  legacies,  it  was  maintained  by  the 
disponee  that  the  debts  must  be  paid  in  the  first  instance  out  of 
the  personal  estate,  and  that  he  was  entitled  to  take  the  heritable 
estate  unburdened.  But,  as  the  effect  of  this  would  have  been  to 
relieve  the  heritage  at  the  expense  of  the  general  legatees,  the 
claim  was  repelled,  and  the  legacies  were  directed  to  be  paid  in 
full.(«)    On  similar  principles,  it  may  justly  be  considered  that  the 


(0)  Ersk.  8,  9,  47. 

(p)  Oreig  y.  Qreig,  6  June  1854,  16  D. 
899.  See  observations  of  Lord  President 
M'NeiU,  p.  908. 

(q)  DmUtoun  v.  Demttaun^  12  Dec.  1821^ 
1  8h.  206,  N.  £.  195.  The  doctrine  here 
asserted  has  been  even  more  uneqniyocally 
recognised  in  the  practice  of  the  Court  of 


Chancery.  See  Roberts  v.  Poeoek^  4  Ves. 
150;  Lambert  v.  Lambert,  11  Ves.  607. 

(r)  Bain  t.  Reeves,  29  Jan.  1861,  23  D. 
416 ;  and  see  Fer^pis  v.  Fergus^  7  Feb.  183S, 
11  Sh.  862. 

(«)  The  doctrine,  that  the  eqnitj  to  have 
the  personal  estate  applied  to  the  exoner- 
ation or  relief  of  the  real,  subsists  only  be- 
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right  of  relief  competent  to  an  executor  paying  an  heritable  debt,  qhaftkblxxh. 
ought  not  to  extend  beyond  the  measure  of  the  value  of  the  free 
heritable  estate,  deducting  legacies  specially  charged  upon  it,  as 
well  as  debts ;  but  this  question  does  not  appear  to  have  yet  arisen 
for  decision. 

2278.  Questions  of  relief  between  heirs  and  personal  represen-  Right  of  relief, 
tatives  not  unfrequently  arise  even  in  cases  where  the  residue  of  traumenury  ^ 
the  succession,  in  both  branches,  is  destined  to  the  same  person,  or  ^'«*»«"- 
is  vested  in  the  same  body  of  trustees.    Where,  from  any  cause,  the 
residuary  destination,  or,  it  maybe,  the  destination  of  a  share  of  the 
residuary  estate,  happens  to  fail,  and  the  property  thereby  devolves 
as  lapsed  succession,  in  its  natural  character,  to  the  truster's  heirs 
and  executors,  these  parties  have  a  reciprocal  interest  in  insisting 
that  debts  and  preferable  claims  should  be  satisfied  out  of  those 
portions  of  the  estate  on  which  they  are  respectively  chargeable. 
The  like  interest  arises,  where  a  beneficiary  under  a  trust-settle- 
ment dies  intestate  before  payment  or  conveyance  in  his  favour. 
The  mere  fact  of  a  trustee,  or  judicial  factor  on  the  estate  of  a  per- 
son under  curatory,  having  for  convenience  paid  debts  out  of  a  par- 
ticular fund,  will  not  alter  the  incidence  of  these  debts,  in  a  ques- 
tion between  heirs  and  personal  representatives.     Accordingly,  in 
the  adjustment  of  the  interests  of  these  parties  in  the  succession, 
those  debts  only  are  to  be  charged  against  the  respective  estates, 
for  which  liability  would  attach  to  them  by  operation  of  law,  in  the 
case  of  intestacy.  (0     And  so,  where  heritable  estate  has  been  sold 
hy  trustees  for  the  payment  of  personal  debts,  in  the  belief  that  the 
personal  estate  was  insufficient,  any  accession  subsequently  accru- 
ing to  the  personal  estate  is  applicable,  in  the  first  instance,  to  the 
reimbursement  of  the  heritable  estate. (t«) 


SECTION  II. 
REAL  AND  PERSONAL  LIABILITIES  DISTINGUISHED. 

2279.  In  order  to  the  complete  elucidation  of  the  general  rule,  ciagsification  of 
stated  in  the  commencement  of  the  chapter,  that  the  personal  es-  jjfg  reoTa^^*^ 

personal  estates. 

tween  the  heir  or  deyisee  and  the  residuary  cept  the  residuary  legatee ;"  ffamUton  v. 

legatee,  and  not  against  specific  or  general  Worley^  2  Yes.  jun.  65,  and  cases  cited  in 

legatees,  is  recognised  in  the  law  of  Eng-  Williams,  ut  tupra. 
land.    See  Williams  on  Executors,  6th  ed.  {t)  Moncrieff  t.  MUne,  16  July  1856,  8 

1667 :  "  The  heir  or  devisee  shall  not  stand  D.  1287. 

in  the  place  of  the  mortgagee  against  the         (u)  SiaintorCt  Trt.  y.  Topham^  10  Jan. 

personal  estates,  if  by  so  doing  he  would  1868  (2d  Division), 
disappoint  any  creditor,  or  any  legatee  ex- 
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CHAPTER  Lxxii.  tatc  18  tLc  priinarj  fund  for  the  pajineiit  of  unsecured  obligations, 
as  the  real  estate  is  for  the  payment  of  obligations  secured  on  herit- 
age or  attached  to  it,  it  is  necessary  that  we  should  consider  the 
quality  of  such  debts  and  obligations  as  are  of  an  ambiguous  or  ex- 
ceptional character.    For  the  purposes  of  this  inquiry,  the  liabilities 
affecting  a  succession  may  be  classed  under  three  heads,  viz. — let. 
Personal  Debts ;  2d,  Heritable  Debts ;  and  3rf,  Legacies  and  Pro- 
visions. 
Contracte,  debts,       2280.  I.  PERSONAL  DEBTS. — ^With  regard  to  Ordinary  contract 
obiigat^pri-  dcbts,  whothcr  constituted  by  decree  or  resting  in  ohligatume, — m- 
aWe  agidM?*    cluding  claims  of  compensation  for  unfulfilled  obligations,  guaran- 
penoDfti  estote.  tees,(a;)  etc., — ^no  diflSculty  can  arise.     These,  from  their  nature, 
are  primarily  chargeable  upon  the  personal  estate.     And  where  an 
ancestor  had  purchased  an  estate,  and,  in  lieu  of  payment  of  the 
price,  became  bound  to  pay  all  the  seller's  debts,  many  of  which 
were  heritably  secured  (he  having  been  previously  bound  by  bond 
along  witli  the  seller  for  these  debts),  it  was  held  by  Lord  Lough- 
borough in  the  House  of  Lords,  that  the  obligation  was  moveable 
in  its  nature,  and  that  the  heir  was  not  primarily  liable  in  fulfil- 
ment of  it,  by  reason  of  its  connection  with  a  purchase  of  heritable 
estate,  (y)    Under  the  general  designation  of  personal  debts,  mar- 
riage-contract provisions  are  included,  where  these  are  not  made 
real  by  being  secured  on  the  heritable  estate,  or  made  payable  out 
of  it.    And  we  have  seen,  in  one  of  the  preceding  chapters, (z)  that 
a  marriage-contract  provision  has  so  much  the  property  of  a  debt 
that  it  is  not  subject  to  ademption  by  reason  of  a  testamentary  pro- 
vision being  subsequently  given,  unless  the  latter  is  expressly  de- 
clared to  be  in  satisfaction  of  the  former. 
Price  of  herit-         2281.  The  pricc  of  heritable  estate,  due  under  an  uncompleted 
an  un^pietcd'  couiract  of  Sale,  is  a  burden  upon  the  personal  estate,  because  it  is 
Uabmty  ^"^°*^  a  money  obligation,  and  because  it  is  presumed  that  the  ancestor 
would  have  paid  the  price  out  of  his  personal  funds,  (a)    And  where 
real  estate  is  purchased  by  the  ancestor  on  the  footing  that  the 
price  is  to  be  paid  in  full,  and  heritable  debts  aflFecting  the  property 
to  be  discharged,  the  executors  of  the  purchaser  are  not  entitled  to 
relief,  even  to  the  extent  of  those  debts,  on  the  ground  that  they 
are  actually  secured  on  the  estate  at  the  opening  of  the  succession. 
The  result  is  precisely  the  same  where  a  part  of  the  price  is  retained 

(z)  As  to  which,  see  British  Linen  Co,  v.  (a)  ArbfUhnoU  v.  Arbuthnott^  1773,  M. 

MonUath,  12  Feb.  1858,  20  D.  657.  5225 ;  Clayton  t.  Lothim,  2  W.  &  S.  50, 

(y)  Lowthian  y.  Rots,  15  Dec.  1797,  8  per  Lord  Gifford ;  and  see  opinions  in 

Pat.  621.  Murray  v.  Murray,  16  Sh.  288. 

(2)  Chapter  25,  section  2  (Satisfaction 
of  Provisions  by  Legacies). 
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by  agreement,  to  discharge  incumbrances  which  are  intended  to  chaftbblxxh. 
be  immediately  paid  off.  (ft)  But  in  the  case  of  a  partial  retention 
of  the  price  to  meet  a  temporary  annual  charge  on  the  estate,  such 
as  terce — ^if  the  charge  is  constituted  a  real  burden  by  the  disposi- 
tion to  the  purchaser — the  periodical  payments  fall  to  be  made  by 
the  heir  succeeding  to  the  estate  ;  though  (as  it  should  seem)  the 
outstanding  part  of  the  price  would  be  a  debt  of  the  executry.(c) 
Where  heritable  property  was  purchased,  and  the  title  was  taken 
in  the  name  of  a  creditor  who  advanced  a  portion  of  the  price  and 
undertook  to  reconvey  the  estate  or  account  for  its  value  on  being 
relieved  of  his  engagements,  it  was  considered  that,  as  the  real 
nature  of  the  transaction  was  the  creation  of  an  heritable  security 
in  the  form  of  an  ex  facie  absolute  disposition,  the  obligation  to 
account  fell  to  be  fulfilled,  not  by  the  creditor's  executor,  but  by 
the  heir  succeeding  to  the  estate,  (rf)  A  bond  of  corroboration  for 
unpaid  purchase-money,  of  course,  makes  the  debt  heritable,  (c) 

2282.  It  would  seem  that  premonition  given  by  the  debtor  in  Premonition  to 
an  heritable  bond  to  the  creditor,  under  the  powers  of  the  bond,  able  bond  dis-^ 
amounts  to  a  constructive  discharge  of  the  heritable  estate  from  abiTesute^'in 
the  obligation,  in  a  question  between  the  heir  of  the  debtor  and  his  question  with 

__.  ..  ..  -_  IT  111         1  i.  executors. 

executors.  Ihis  proposition  is  virtually  established  by  the  case  of 
the  Earl  of  Minto  v.  Elliot ^{f)  but  as,  in  Lord  Gifford's  judgment 
in  the  ultimate  decision,  some  stress  was  laid  on  the  fact  that  the 
deceased  proprietor  had  set  apart  a  special  fund  for  the  payment  of 
the  heritable  creditor,  the  case  cannot  be  held  conclusive  in  re- 
ference to  the  convertive  effect  of  a  simple  premonition,  apart  from 
the  consideration  of  circumstances  showing  an  intention  to  dis- 
charge. 

22283.  Arrears  of  feu-duties  are  a  burden  on  the  executor  of  the  Arrcara  of  rents 

1    '  J.'  •j.i'l'I-'/ycii  i»  .  *Dd  feu-duties. 

vassal  m  a  question  with  his  heir.^g')     bo  also  are  arrears  of  rent  interest  in  part- 
due  in  respect  of  the  occupation  of  an  unproductive  subject,  as  a  "^"^*p  ««tat«s- 
dwelling-house.  (A)     And  where  a  creditor  entered  into  possession 
of  the  tenant's  right  in  a  farm,  with  a  view  to  realise  out  of  the 
profits  the  value  of  a  debt  due  to  him  by  the  tenant,  it  was  held 


(b)  M'Nicol  V.  M'Nicol,  16  June  1814, 
F.C.  ;  and  see  Arbuthnott  v.  Arbuthnotty 
tupra^  where  the  estate  was  purchased  at  a 
judicial  sale. 

(^  Carrick^i  Trt,  v.  Moore j  11  June  1840, 
2  D.  1068 ;  M'Nicol  v.  M'Nicol,  81  Jan. 
1816,  F.C. ;  Mead  v.  Anderson,  16  Nov. 
1830,  4  "W.  &  S.  828,  affirming  6  Sh.  1034, 

(d)  Murray  v.  Murray,  21  Dec.  1887,  16 
Sh.  283. 

{e)    ClayUm  v.  Lothian's  Ex.,   12  Nov. 

VOL.  II. 


1824,  3  Sh.  272,  N.  E.  191 ;  3  March  1826, 
2  W.  &  S.  40,  where  this  circumstance 
was  held  to  distinguish  the  case  from  Ar- 
buthnott V.  Arbuthnott,  supra, 

(/)  Earl  of  Minto  v.  Elliot,  4  Feb.  1823, 
2  Sh.  180,  N,  E.  161 ;  29  June  1826, 1  W. 
&  S.  678. 

(g)  Johnston  v.  Cochran,  13  Jan.  1829,  7 
Sh.  226. 

(A)  Kinloch's  Exrs.  v.  Kinloch,  1811, 
Hume,  178. 

2h 


4?^2 


ORDER  OF  LIABILITY  OF  THE 


cHAPTKHLixtr.  tliat  lie  had  rendered  himself  liable  for  the  rent,  and  that  the  ar- 
rears thereof  were  a  debt  primarily  chargeable  against  his  execu- 
tors. («)  From  the  opinions  expressed  in  this  case,  as  well  as  on  a 
consideration  of  the  nature  of  the  beneficial  interest  in  partnership 
estate,  it  would  appear  that  the  rent  of  heritable  subjects  occupied 
for  the  purposes  of  business  would  fall  to  bo  paid  by  the  personal 
representatives  out  of  the  profits  of  the  business.  Nor,  even  in  the 
case  of  an  agricultural  or  mineral  lease,  does  there  seem  to  be  any 
sufficient  reason  for  exempting  the  executors,  who  succeed  to  the 
profits  accrued  for  the  past  occupation,  from  liability  for  the  arrears 
of  rent  effciring  to  it. 
Obligations  2284.  Concomiug  obligations  whereof  the  benefit  accrues  to 

herSeesut^:  the  heritable  estate,  we  hesitate  to  lay  down  any  positive  rule  un- 
Tf^^^iidTtor's*^'*^  til  this  department  of  the  law  shall  have  received  further  elucida- 
right  18  a  cri-     fion.     In  the  absence  of  any  authoritative  statement  of  the  law,  it 

tenon  of  debtor  8  '' 

liability.  appears  to  us  that  the  best  criterion  of  liability  on  the  part  of  the 

representatives  of  the  debtor  is  that  derived  from  the  consideration 
of  the  quality  of  the  right,  in  a  question  as  to  the  creditors  suc- 
cession. This  may  be  illustrated  by  contrasting  the  two  cases  of 
obligations  incurred  by  landlords  to  tenants,  and  obligations  in- 
curred to  contractors  for  executing  improvements  undertaken  by 
the  proprietor  himself.  Where  a  lease  provides  for  payment  of  a 
sum  to  the  tenant  as  compensation  for  meliorations,  or  for  the  re- 
sumption of  possession  by  the  landlord,  the  obligation  is  clearly  ac- 
cessory to  the  tenant's  right ;  and  the  benefit  of  it  will  accrue  to 
his  heir  in  conformity  with  the  principle  elsewhere  explained. (it) 
Such  obligations  may  therefore  be  regarded  as  heritable  for  all  pur- 
poses. (Z)  But  where  a  proprietor  contracted  for  the  erection  of 
buildings,  and  the  contractor  had  not  received  payment  in  the  pro- 
prietor's lifetime,  this,  being  an  obligation  the  benefit  of  which 
would  accrue  to  the  personal  representatives  of  the  creditor,  was 
held,  by  parity  of  reason,  to  be  an  obligation  prestable  by  the  per- 
sonal representatives  of  the  debtor,  notwithstanding  that  the  benefit 
of  the  improvements  would  enure  to  his  heir-at-law.  (m) 


(f )  CroMtoun  v.  Seott,  1814,  Hume,  192. 

(*)  Chapter  10,  sect  2.  (Rights  of  Heir 
and  Executor). 

(/)  Opinions  in  Walker  v.  Mcuson,  18 
July  1857,  19  D.  1099.  And  see  the  fol- 
lowing caseH  in  relation  to  heirs  of  entail, 
where  the  exemption  from  liability  waa 
rested  on  the  ground  that  the  heir  did  not 
represent  his  immediate  predecessor;  Mon- 
crieffy.  Tod  and  Skene,  U  Jan.  1823,  2  Sh. 
118,  N.  E.  104;  27  May  1826,  1  W.  &  S. 


217  ;  Ftwer  v.  JFiwer,  29  Jan.  1880,  8  Sb. 
409  ;  25  F(  b.  1831,  6  W.  &  S.  69.  The 
question  does  not  appear  to  have  bees 
raised,  whether  such  an  obligation,  as  be- 
ing heritable  in  its  nature,  would  not  at- 
tach to  the  heir  or  disponee  of  other  un- 
entailed heritable  estate  inherited  from  the 
same  ancestor. 

(m)  Robton  v.  M'NUh,  2  Feb.  1861,  2 
D.  429,  and  cases  cited  in  Lord  ArdmiUan' 
note,  481. 
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2286.  The  principle  enunciated  in  the  preceding  paragraph  must,  chapteijlxiii. 
we  apprehend,  regulate  the  liability  of  heirs  and  personal  representa-  ^^^^  secared 
tives  in  relation  to  debts,  for  the  security  or  payment  of  which  the  by  trust  of 

J  X'  J  Iimded  estate. 

ancestor  has  granted  a  trust  of  lands.  Where  creditors  are  infeft 
in  their  own  names,  or  through  the  intervention  of  a  trustee  hold- 
ing specially  for  those  creditors,  the  obligation  would  appear  to  at- 
tach to  the  heritable  estate.  Where  the  estate  is  conveyed  under 
a  trust  for  sale  and  application  of  the  proceeds,  the  creditors  have 
no  real  right ;  and,  in  the  event  of  the  death  of  the  truster  before 
the  property  is  sold,  his  personal  representatives  have  no  relief 
against  the  trust-estate. (tj) 

2286.  II.  Heritable  debts. — In  treating  of  personal  debts,  we  Liabilities  of 
have  already  drawn  attention  to  the  more  important  distinctions  in  as  comprehend- 
relation  to  their  quality  as  heritable  or  moveable  quoad  debitorem,  aKTrarit^er 
The  class  of  debts  heritable  includes,  as  we  have  seen,  not  only  f^^"''*^^"''. 

*^   trusts,  penalties, 

proper  securities  constituted  by  infeftment,  but  also  debts  declared  etc. 
to  be  real  burdens,(o)  debts  secured  through  the  medium  of  a 
trust, (p)  claims  for  meliorations,  and  penalties  stipulated  for  re- 
sumption of  possession  by  a  proprietor,  or  for  failure  to  renew  the 
lease,  (q)  We  have  seen,  also,  that  debts  made  heritable  according 
to  the  law  of  Scotland,  by  being  secured  on  heritable  property,  are 
payable  by  the  heir  without  relief,  notwithstanding  that  such  debts, 
by  the  law  of  the  domicile,  are  primarily  chargeable  against  the 
personal  estate,  (r)  Some  special  cases,  however,  remain  to  be 
noticed. 

2287.  Debts  due  by  the  ancestor  to  the  heir  are  held  to  be  ex-  Specialty  in  the 
tinguished  by  the  act  of  succession,  and  such  debts  accordingly  ^o^y  the  m- 
cannot  be  kept  up  by  assignation.  («)     Again,  it  may  happen  that  c^^o^^tothe 
the  heir  has  undertaken  a  joint  liability  with  the  ancestor  in  a  per- 
sonal obligation  ;  and,  in  such  cases,  the  circumstance  that  the  heir 


(n)  The  authorities  in  relation  to  the 
quality  of  debts  secured  by  trust-disposi- 
tion are  stated  in  cbap.  10,  sect.  2  (Rights 
of  Heirs  and  Executors).  It  has  been  held 
that  an  assignation,  granted  by  an  heir  of 
entail  of  his  life-interest  in  the  entailed 
estate,  in  trust  for  the  purpose  of  apply- 
ing the  rents  in  payment  of  debts,  and,  tVi- 
ter  ali€i,  of  a  bill  debt  for  £516  (which  was 
not  paid  off  at  his  death),  had  not  the 
effect  of  relieving  the  truster's  executors 
from  the  debt;  Mastiet  Trs.  v.  Mastie, 
1816,  Hume,  193. 

(p)  Supra,  I  2280.  But  on  the  question 
how  a  debt  may  be  made  real  without  in- 
feftment, reference  must  again  be  made  to 


the  previous  exposition  of  rights  of  heirs 
and  executors  (chapter  10).  In  this  class 
of  cases  the  quality  of  the  obligation  ap- 
pears to  be  the  criterion  for  determining 
as  well  the  liabilities  of  the  debtor's  re- 
presentatives as  the  rights  of  succession  of 
the  representatives  of  the  creditor. 

(p)  Supra,  g  2281. 

(q)  Ibid;  Kinloch  v.  KinlocVs  Exrt.,  181 1 , 
Hume,  178. 

(r)  Fraser  v.  Spalding,  20  July  1812,  6 
Pat.  642. 

(«)  WrighU  v.  Smith,  1716,  M.  5209;  Sir 
W.  Forbes  ^  Co.  v.  Lord  Duncan,  1802,  M. 
"  Tailzie,"  App.  No.  10.  See  cliapter  26, 
sect.  8  (Satisfaction  of  Debts  by  Legacies). 
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Whtre  obliga- 
tion accessory 
to  real  estate, 
the  heir  is  pri- 
marilj  liable. 


Annuities  and 
rights /tilurt 
temporiB  are 
heritable  in  rela- 
tion to  the 
debtor's  liability 


Provisions 
charged  on  herit- 
able estate  are 
debts  primarily 
aflPecting  the 
heir. 


represents  the  ancestor,  makes  no  difference  in  their  reciprocal 
obligations.  If  the  obligation  was  for  the  benefit  of  both,  the  per- 
sonal representatives  of  the  defunct  will  continue  to  be  jointly 
liable  along  with  the  heir;  if  the  ancestor's  obligation  was  incurred 
for  the  benefit  of  the  heir,  or  was  in  the  nature  of  a  cautionary  obU- 
gation  or  guarantee  on  his  account,  the  executor  will  be  entitled  to 
total  relief,  (f) 

2288.  Obligations  accessory  to  conveyances  of  real  estate — e.g., 
an  obligation  of  warrandice  of  teinds  in  a  disposition  of  heritage — 
are  primarily  binding  upon  the  heir ;  and  the  executors  have  relief 
against  him.(w)  The  liability  w^ould  appear  to  be  the  same  in 
relation  to  obligations  to  relieve  a  disponee  of  augmentations  of 
ministers  stipend,  or  other  public  burdens. (ar)  The  creditor's  right 
in  such  contracts  passes  with  the  lands ;  and  the  superior  s  obliga- 
tion, which  is  truly  the  counterpart  of  the  obligation  to  pay  feu- 
duty,  is  primarily  incumbent  upon  his  successor  in  the  superiority. 

2289.  Rights  having  tractum  futuri  tempw^is^  as  liferent  provi- 
sions and  annuities,  being  heritable  in  their  own  nature,  are  bur- 
dens upon  the  real  estate.  Such  rights  have  from  an  early  period 
been  adjudged  to  be  heritable  in  relation  to  diligence,(y)  and  in  re- 
lation to  the  succession  of  assignees,  (z)  In  more  recent  cases,  an- 
nuities not  specially  charged  on  heritable  estate  have  been  held  to 
be  primarily  payable  by  heirs  and  disponees,  in  a  question  with  the 
personal  representatives,  (a) 

2290.  Family  provisions,  w^hen  charged  upon,  or  directed  to  be 
paid  out  of,  the  heritable  estate,  are  burdens  primarily  affecting  the 
heir ;  and  where  the  obligation  is  laid  upon  the  proprietor  and  the 
heirs  of  the  investiture,  if  the  debt  be  not  paid  by  the  heir  imme- 
diately succeeding  to  the  granter,  it  will,  by  the  terms  of  the  grant, 
devolve  upon  remoter  heirs  taking  the  estate  in  virtue  of  the  des- 
tination. Nor  can  such  heirs  evade  the  obligation  by  passing  over 
the  granter  s  immediate  heir  or  disponee,  and  making  up  a  title  by 
service  to  the  granter  himself,  or  to  a  remoter  ancestor.  (6)  Thus, 
where  an  heir  of  entail,  in  the  exercise  of  the  powers  conferred 


{t)  Hughaon  y.  Hugluon,  17  May  1822, 
1  Sh.  416,  N.  E.  888. 

(tt)  Carmichael  v.  AnstnUher,  22  May 
1821,  1  Sh.  26,  N.  E.  24.  See  Anttruther 
V.  Lockhart,  26  June  1827,  Sh.  (Teind  Ca.) 
188. 

(z)  With  reference  to  liability  under 
such  obligations,  see  Duke  of  Montrose  v. 
Stewart,  16  Feb.  1860, 22  D,  766;  27  March 
1868,  1  Macph.  (Ap.  Ca.)  26,  and  cases 
there  cited. 


(y)  Clunie't  On.  v.  Sinclair,  1789,  M.  718, 

(«)  Efcing  v.  Drummond,  1762,  M.  6476. 

(a)  Crawford' 9  Tn.  v.  Crawford,  11  Jan. 
1867,  6  Macph.  276 ;  WaUace  v.  RiUkie* 
Trt.,  7  July  1846,  8  D.  1088.  See  Eobert- 
ton  V.  BailUe,  1 706,  M.  8498,  5478 ;  Jar^ 
dine  v.  Loekhart,  14  June  1883, 11  Sh.  720- 

(6)  Thorbum  v.  Thorbum,  18  March  1868, 
20  D.  829. 
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upon  him  by  the  entail,  bound  and  obliged  himself,  and  his  heirs  chapteblxxh. 
succeeding  him  in  the  entailed  estates,  to  pay  certain  provisions  to 
his  younger  children, — and  the  heir  next  succeeding  possessed  the 
estates,  and  paid  interest  on  the  provisions,  but  did  not  pay  the 
principal, — it  was  held  that  the  provisions  were  payable  by  a*  sub- 
sequent heir  of  entail  who  did  not  represent  the  heir  to  whom  the 
liability  first  attached ;  and  that  without  relief  against  the  execu- 
tors of  the  latter.(c) 

2291.  If  an  heir  of  entail  pays  off  bonds  of  provision  secured  in  what  cases 
upon  the  estate  under  the  powers  of  the  entail,  and  takes  assigna-  b^°kept  up  by ^ 
tions  to  the  debts,  it  is  settled  law  that  he  is  entitled  to  maintain  »ssignation. 
and  transmit  them  as  debts  against  the  succeeding  heir  of  entail ; 

and  that  they  are  not  extinguished  confuaione,{d)  Where  an  en- 
tailer, by  deed,  made  his  personal  debts  a  burden  upon  the  entailed 
estate,  and  afterwards  bequeathed  his  executry-estate  to  the  heirs  of 
entail  in  the  order  of  the  tailzied  succession,  it  was  held  that  the  in- 
stitute was  entitled  to  keep  up  the  debts  against  the  entailed  estate, 
and  that  they  were  not  extinguished  by  payment,  (e)  But,  in  a 
case  of  succession  under  a  simple  destination,  it  was  held  that  the 
payment  of  debts  by  a  person  who  was  both  heir  and  executor  oper- 
ated an  extinction  of  the  liability;  and  that  his  personal  repre- 
sentatives could  not,  in  virtue  of  assignations  taken  in  favour  of  the 
ancestor  and  his  assignees,  recover  payment  from  an  heir-male  who 
afterwards  succeeded  to  the  estate.  (/) 

2292.  III.  Lbgacies  and  Provisions. — Pecuniary  legacies,  when  Measure  of 
given  generally,  without  specification  of  a  particular  fund  for  their  pel^nai  wi?^ 
payment,  are  primarily  chargeable  upon  the  personal  estate ;  and  fo°ie*i^J^*'^,^ 
this  liability,  as  we  shall  see,(gr)  is  not  altered  by  a  declaration  that  gratuitous  pro- 
the  real  estate  shall  be  a  fund  for  payment  of  legacies  ;  such  declar- 
ations being  understood  to  be  intended  only  for  the  greater  secu- 
rity of  the  legatee  in  the  event  of  the  personal  funds  proving  iii- 
suf&cient.     There  is,  however,  a  very  material  distinction  between 

debts  and  legacies  in  respect  of  the  liability  of  the  personal  estate  ; 
the  former  being  due  ex  lege  ;  the  latter  only  in  virtue  of  the 
words  of  the  testamentary  provision,  which  create  the  obligation 
without  laying  it  upon  any  particular  fund. 

2293.  In  the  case,  therefore,  of  a  demonstrative  legacy — which  Demonstrative 
is  not  given  generally,  but  only  out  of  a  particular  fund— it  is  held,  ^abie^ut  of" 
in  the  law  of  England,  that  the  legatee  has  recourse  only  against  ^fje  on  fiiiuro 

(<?)  Lord  Maedonald  v.   Maedonald,   18  (e)  Fraser  v.  Lord  Lovat,  22  Feb.  1854,  of  the  specified 

April  1836,  1  S.  &  M'L.  341.  16  D.  645.  ^°°^- 

{d)    Crawford    v.   Hotchkie,    11    March  (/)   Codrington  v,  Johnston^  31  March 

1809,  F.C.  1824,  2  Sh.  (Ap.  Ca.)  118. 

(g)  Infra,  i  2295, 
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oHAPTKBLxin.  the  Bpecified  fund.  (A)  This  rule  of  construction  appears  to  be  well 
founded,  and  to  be  deserving  of  adoption  by  the  Courts  of  Scotland. 
It  is,  in  fact,  the  principle  of  the  decision  of  the  second  point  in  the 
case  of  Moncrieffy.  Sken€,{i)  where  a  legacy  was  given,  payable  by 
an  heir  in  case  of  his  succeeding  to  a  certain  estate ;  and  the  heir 
not  having  succeeded,  the  legacy  was  held  not  to  be  exigible.(i) 
There  is  an  early  decision  of  a  contrary  tendency.  A  testator  left 
a  legacy  of  £1000,  to  be  i)aid  out  of  a  sum  due  to  him,  which  was 
heritably  secured,  and  which  therefore  could  not  be  burdened  by 
testament ;  the  Lords  found  that,  albeit  the  legacy  could  not  re- 
ceive effect  by  payment  out  of  that  sum  particularly,  yet,  neverthe- 
less, that  the  legacy  remained  good  to  affect  the  defunct's  other 
moveables  w^ith  payment  thereof,  if  he  had  as  many  as  might  satisfy 
the  6ame.(?)  This  decision  would  probably  not  now  be  followed  as 
a  precedent.  On  the  whole,  it  may  be  afiBrmed,  in  the  case  of  a 
proper  legacy  of  heritage  or  other  demonstrative  legacy,  that  the 
general  personal  estate  is  not  liable  secundo  ordine  in  the  event  of 
the  failure  or  exhaustion  of  the  subject  out  of  which  the  provision 
is  payable. 
Liability  for  2294.  A  spccific  Icgacy  imports  no  obligation  upon  the  general 

L^fmlted totle  ©statc.  If  tlio  subjcct  pcrishes  or  is  assigned  in  the  lifetime  of  the 
specific  fund,  tcstator,  the  legacy  is  held  to  be  extinguished,  (m)  But  where  a 
testator  by  will  provided  a  specific  fund  for  payment  of  an  annuity, 
and  also  bound  himself  to  pay  to  a  trustee  "  such  sum  as  may  be 
necessary  to  provide  and  secure  such  annuity,"  it  was  held  that  the 
general  estate  remained  bound  upon  failure  of  the  fund  so  set 
apart.(n)  A  provision  to  a  widow  in  lieu  of  aliment  is  a  charge  on 
the  heritable  estate. 
No  subsidiary  2296.  Lcgacics  are  still  farther  distinguished  from  debts  in  re- 

ie*^ck^«cept    lation  to  the  liability  attaching  to  representatives  secundo  ordine. 
under  terms  of    Pebts   and  obliffatorv   provisions  bind  the  whole   succession,  al- 

express  testa-  .  .  .  . 

mentary  provi-  tliough  in  a  qucstiou  inter  se  the  liability  of  the  representatives 
will  depend  on  the  quality  of  the  obligation.  But  legacies  never 
can  be  claimed  from  the  heir  or  disponee  of  the  real  estate  unless 
they  are  expressly  made  chargeable  upon  it.(o)     Wliat  amounts  to 

(A)  Williams   on    Executors,  6th   ed.,  cific  legacies,  chapter  22   (Legacies   and 

1681,  where  the  authorities  are  cited.  Residue). 

(t)  Moncrieff  v.   Skene,  29  June  1825.  (n)  BeU  v.  Brodie,  16  Feb.  1847,  9  D. 

1  W.  &  S.  672.  712. 

(*)  See  also    Govan  v.   Sdon,  28  Jan.  (o)  Craiff  v.  Lindsay,  1762,  M.  15,944; 

1812,  F.C.  Govan  v.  Seton,  28  Jan.  1812,  F.C. ;  Hamil' 

(0  Drummond  v.  Drummond,  1624,  M.  ton  v.  Bennet,  16  August  1833,  6  W.  &  S. 

2261  and  18,800.  588,  affirming  10  Sh.  880.     Here  the  an- 

(m)  See  cases  on  the  ademption  of  spe-  cestor's  whole  estate  was  conveyed  by  deed 
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an  effectual  charge  is  a  question  involving  two  elements ;  tlie  one  qhaptkblxxh. 
of  conveyancing,  the  other  of  intention.  In  the  first  place,  it  must 
be  observed,  that  the  general  heritable  estate  in  Scotland  cannot  be 
burdened  except  by  words  of  express  disposition,  or  by  making  the 
burden  a  condition  of  a  dispositive  conveyance.  But  the  rule  of 
law  which  prevents  the  heritable  estate  from  being  diminished  ex- 
cept by  a  dispositive  conveyance  is  held  to  be  satisfied  by  the  exe- 
cution of  a  settlement  in  favour  of  the  heir  or  of  trustees,  contain- 
ing a  reserved  power  to  subject  the  estate  to  payment  of  legacies ; 
insomuch  that  legacies  bequeathed  by  any  subsequent  writing,  how- 
ever informal,  are  thereby  made  burdens  on  the  estate  conveyed.  (^) 
A  legacy  of  heritage  constituted  by  testament  may  also  be  binding 
upon  the  heir  in  virtue  of  the  law  of  approbate  and  reprobate,  i.e., 
where  the  heir  elects  to  take  benefit  under  the  testament. (g) 

2296.  As  regards  the  element  of  intention  (without  which  the  SpeciaJty  in  the 
real  estate  cannot  in  the  general  case  be  charged  with  the  payment  ties^and  rights 
of  testamentary  provisions),  the  case  of  annuities  may  be  considered  JjJ^y^^^^^^ 
as  exceptional.  In  the  ordinary  case  of  debts  and  legacies  being 
made  a  first  charge  upon  the  general  estate  conveyed  under  a  trust- 
settlement,  the  order  of  legal  liability  of  the  real  and  personal 
estates  remains  unchanged ;  and  therefore,  if  the  residuary  interest 
lapses,  the  heir  is  entitled  to  insist  that  the  personal  estate  should 
be  exhausted  before  recourse  is  had  to  the  heritable,  (r)  But  an- 
nuities being  from  their  quality  primarily  chargeable  on  the  real 
estate,  (s)  it  follows,  by  parity  of  reasoning,  that  such  provisions,  if 
made  payable  out  of  a  general  residue,  are  burdens  on  the  heritable 
estate,  whether  in  a  question  between  the  heirs  and  executors  of 
the  testator,  or  between  those  of  the  residuary  legatee. (0  But 
w^here  by  will,  codicil,  or  other  testamentary  writing  not  forming 
part  of  a  settlement  ofheriixvge,  an  annuity  is  given  generally,  with- 
out reference  to  any  particular  fund,  it  must  be  held  to  be  given  out 
of  the  personal  estate ;  for  the  testator  is  presumed  to  know  that 
his  heritable  estate  was  not  effectually  charged  by  such  an  instru- 
ment, and  a  bequest  in  these  terms  raises  an  implied  trust  on  the 


of  settlement  to  trustees  for  certain  uses 
and  purposes,  Trhich  included  the  payment 
of  legacies  therein  mentioned.  By  a  sub- 
sequent deed  the  testator  directed  certain 
lands  to  be  sold,  and  the  proceeds  to  bo 
applied  in  payment  of  tliose  legacies  ;  and 
the  residue  of  his  estate  he  directed  to  be 
entailed.  The  subjects  directed  to  be  sold 
being  exhausted  by  debts,  it  was  held  that 
the  residuary  estate  was  liable  for  payment 
of  the  general  legacies,  in  respect  that  it 


was  conveyed  generally,  subject  to  the  pur- 
poses of  the  trust. 

ip)  Willock  V.  Auchterlony,  1769,  M. 
5639 ;  Brack  v.  Hogg,  26  Feb.  1831,  5  W. 
&S.  61. 

{q)  See  Dundas  v.  Dundas,  22  Dec.  1880, 
4  W.  &  S.  460. 

(r)  Bowie  v.  Bounty  1811,  Hume,  766. 

(»)  See  §  2289,  mpra. 

\t)  WaUace  v.  Ritchie  s  Trf.,  7  July  1846, 
8  D.  1038. 
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riiAPTKBLxiii.  part  of  the  executor  to  set  apart  a  capital  sum  suflScient  to  provide 
for  the  annual  payments,  (w) 

SECTION  III. 

LIABILITY  OF  THE  DIFFERENT  CLASSES  OF  REAL  AND  PERSONAL 

REPRESENTATIVES. 

Where  esutes  2297.  Where  an  ancestor's  estate  falls  to  be  administered  ac- 

femn  he^f  ^  cordiug  to  the  rules  of  law,  either  as  intestate  succession  or  under 
?w!ic**for"Sbte^  *  settlement  in  which  no  special  directions  are  given  with  respect 
specially  secured  to  the  incidence  of  its  liabilities,  the  question,  whether  the  real  or 
upon  it.  personal  estate  is  primarily  liable  for  the  payment  of  any  particular 

debt  or  provision,  depends  on  the  quality  of  the  obligation,  or  of 
the  property  on  which  it  is  secured.  The  quality  of  the  ancestor's 
debts  and  provisions  of  different  descriptions  is  discussed  in  the 
preceding  section  with  reference  to  the  order  of  liability  of  the  real 
and  personal  estates,  considered  as  two  undivided  successions.  But 
it  frequently  happens  that  the  heritable  estates  of  the  ancestor 
(where  there  are  more  than  one)  descend  after  his  death  to  different 
heirs,  either  in  virtue  of  the  destinations  of  the  investitures  or 
under  settlements.  In  like  manner,  there  may  arise  a  division  of 
the  personal  estate ;  the  funds  of  the  testator  in  one  country,  for 
example,  descending  to  his  legal  representatives  according  to  the 
law  of  the  domicile ;  other  funds  being  destined  to  a  legatee,  or  it 
may  be  to  a  plurality  of  legatees  of  different  denominations.  Hence 
it  becomes  necessary  to  consider  the  respective  liabilities  of  the 
different  heirs  in  heritage  for  debts  affecting  the  heritage,  and  those 
of  the  heirs  in  mobilihua  with  respect  to  personal  debts.  With  re- 
spect to  both  classes  of  heirs,  it  may  be  asserted  as  a  universal  pro- 
position that,  wherever  a  debt  is  secured  upon  a  particular  subject, 
the  person  taking  that  subject  is  liable  in  valorem  without  rehef, 
whether  in  a  question  with  heirs  (r)  or  with  general  representa- 
tives, (cc)  This  result  is  implied  in  the  nature  of  the  right  in  the 
case  of  an  heritable  security,  by  which  in  effect  the  ancestor  is  im- 
mediately divested  of  so  much  of  the  estate  as  is  necessary  to  satisfy 
the  debt.  Nothing,  therefore,  vests  in  the  heir  but  the  reversionary 
interest.  With  respect  to  moveable  succession,  we  refer  to  a  pre- 
vious chapter  as  to  the  ademption  of  specific  legacies  by  alienation 
or  diminution  in  the  testator's  lifetime,  (y)     Where  a  debt  is  se- 

(m)   Young  v.  Martin,  6  Feb.  1868  (Ist  Robertson's  Crs.y.  W.  RoberUon's  Crs.,180S. 

Division).  M.  "Competition,"  App.  No.  2. 

{v}  Stair,  3,  6,  17 ;  Ersk.,  3,  8,  62 ;  Opil-  {z)  Carrick's  Trs.  v.  Moore,  11  Jan.  1840, 

vie  V.  Dundas,  22  May  1826, 2  W.  &  S.  214;  2  D.  1068,  and  cases  there  cited, 
reversing  M.  ••  Discassion,"  Appx.  No.  1 ;  (y)  Chap.  22  (Legacies  and  Residae). 
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cured  on  diflFerent  subjects,  the  heirs  or  beneficiaries  are  liable  in  ohaptjblixh. 
proportion  to  their  respective  values,  (z)     Subject  to  these  general 
observations,  the  order  of  liability  of  the  respective  estates  as  be- 
tween heirs  of  the  same  denomination  is  as  follows. 

2298.  With  respect  to  the  liability  of  heirs  in  heritage  for  debts,  Order  of  liability 
the  leading  rule  is,  that  the  general  disponee  is  primarily  liable  for  cLreitTheira 
all  heritable  debts  not  specially  charged  on  other  heirs ; (a)  and,  ">  ^«"*^«- 
after  him,  the  heir  of  line.  (6)    Creditors  taking  proceedings  against 

heirs  must  discuss  them  in  their  order  ;(c)  calling,  in  the  first  place, 
the  general  disponee,  and  next  the  heir  of  line.  After  the  ex- 
haustion of  the  general  estate,  heirs  of  conquest  and  provision  are 
liable  in  their  order,  (d)  Among  heirs  of  provision  the  liability  is 
understood  to  attach  primarily  to  the  heir-male,  or  heir  by  any 
general  character;  the  heir  of  marriage  (having  right  rather  by 
obligation  than  by  succession)  being  taken  last.(e)  The  creditor's 
acceptance  of  a  bond  of  corroboration  from  the  heir  of  line  does  not 
Uberate  the  other  heirs  and  representatives  from  their  contingent 
liability.  (/)  By  discussion  is  meant  the  use  of  personal  diligence 
upon  a  decree,  and  also  the  adjudication  of  any  heritable  estate 
belonging  to  the  heir  against  whom  proceedings  are  taken,  (gr)  An 
heir  by  a  general  character,  if  he  does  not  get  the  estate,  has  relief 
against  the  heir  of  provision  for  debts  which  he  has  paid  under  dis- 
tress. (A) 

2299.  With  respect  to  the  order  of  liability  of  personal  repre-  Order  of  liability 
sentatives  for  debts,  the  discussion  is  simplified  by  the  considera-  p^ntativer 
tion  that  the  claim  of  the  creditor  lies  against  the  executor,  whose  ^^i^^*^ 
duty  it  is  to  see  that  the  payments  made  by  him  are  charged  against 

the  legatees  in  the  order  of  legal  liability,  (i)  Universal  or  residuary 
legatees  are,  of  course,  primarily  liable  in  a  question  with  general 


(a)  Mots  V.  Rase,  2  April  1787,  8  Pat.  66; 
Sinclair* s  Ezrt.  v.  Frater,  1798,  Hume,  176; 
MonerieffY.  Skene,  29  June  1826, 1  W.  &  S. 
672. 

{a)  Weir  v.  Parkhill,  1738,  M.  5857; 
Mereer  y.  Scotland,  1746,  M.  9786,  Elch. 
*'  Implied  Will,"  No.  4.  Where  estate 
is  disponed  generally  to  a  plurality  of 
peiBons,  the  liability  will  be  divisible  pro 
rata.  The  same  rule  obtains  in  relation 
to  the  liability  of  heirs-portioners ;  White 
V.  White,  1678,  M.  6207 ;  or  of  heirs-gene- 
ral, where  there  are  more  than  one  ;  Ker 
V.  Thtmuon,  1786,  M.  6211;  Elch.  "Succes- 
sion," No.  3. 

(b)  Innu  V.  Sinclair,  1778,  M.  3667. 

(c)  Innes  v.  Sinclair,  tupra,  and  cases 
cited  in  the  subsequent  notes  to  this  para- 
graph. 


(d)  Brovm  v.  Brotcn,  1782,  M.  6228; 
Forrester  v.  Fotheringhame,  1649,  1  Br. 
Sup.  429;  WalU  v.  MaxweU,  1700,  M. 
3661 ;  Burnett  ▼.  Burnett,  4  March  1864, 
16  D.  780. 

(e)  Bell's  Prin.,  §  1936. 

(/)  Stewart  v.  Campbell,  6  Feb.  1862, 
14  D.  443. 

(g)  Ersk.  8,  8,  68 ;  Bell's  Prin.,  §  1986 ; 
Straiton  v.  Earl  of  Lauderdale,  1708,  M. 
8679 ;  Innes  v.  Sinclair,  1778,  M.  3667. 

(A)  MaxweU  v.  Houtton,  1717,  M.  6210, 

as  reversed  in  H.  L. 

(i)  In  the  case  of  an  executor  having 

improperly,  or  in  ignorance  of  the  ezist- 
tence  of  debts,  paid  over  the  estate  to 
legatees  or  personal  representatives,  it  can- 
not be  doubted  that  the  creditor  is  en- 
titled to  foUow  the  estate  into  the  hands  of 
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cHAPTiBLxxn.  or  special  legatees ;  for  there  can  be  no  residue  until  testamentary 
provisions,  as  well  as  debts,  arc  paid  off.  A  bequest  of  all  the 
testator's  property  in  a  particular  country,  or  of  a  particular  de- 
scription, is  a  general  legacy  of  that  kind  which  has  been  named 
demonstrative;  and  the  legatees  of  such  bequests  would  seem  to 
be  only  liable  for  the  testator's  debts  in  the  event  of  the  other 
testamentary  funds  proving  insufficient.  Should  there  be  no  resi- 
due, and  should  the  estate  be  insufficient  for  the  payment  of  both 
debts  and  legacies,  the  general  legacies  will  suffer  abatement  in 
proportion  to  their  respective  values ;  and,  on  the  exhaustion  of  the 
general  funds,  the  creditor  will  have  recourse  ultimately  against 
funds  specifically  bequeathed. 

Lifcrenters  and        2300.  Where  a  legacy  or  residuary  interest  in  personal  estate  is 

annuitants,  how      .  ,  .       ,..  ^  ,.  i-L-r*.-  i 

affected  by  debte  giveu  to  ouc  pcrsou  m  liferent  and  to  another  m  fee,  it  is  under- 
thesu^Vcrof  stood  that  all  debts  and  burdens  affecting  the  subject  of  the  bequest 
the  annuity.  ^rc  held  to  be  dcductcd  from  the  capital ;  and  that  the  liferent  be- 
quest is  limited  to  the  clear  annual  profits  of  the  fund,(i)  But 
where  an  annuity  for  life  is  given,  consisting  of  the  interest  of  a 
fixed  sum,  and  such  annuity  is  also  made  payable  out  of  a  special 
fund,  the  annuitant  is  entitled  to  payment  in  full  without  any  de- 
duction in  respect  of  debts ;  and  may  even  require  the  capital  of 
the  fund  to  be  sunk,  if  this  is  necessary  to  produce  an  annuity  equal 
to  the  interest  of  the  specified  sum.(Z) 

SECTION  IV. 

EFFECT  OF  TESTAMENTARY  PROVISIONS  CHARGING  OR 
DISBURDENING  PARTICULAR  ESTATES. 

Disposition  of  2301.  It  frequently  happens  that  an  ancestor  possessed  of  real 

subject  to  the  and  pcrsoual  estate  has  disponed  his  heritable  estate  subject  to  the 
SSS°not^exoneJ^  payment  of  his  debts,  or  of  his  debts  and  legacies ;  or  has  made 
ate  the  personal  tlieir  pavmcut  a  burdcn  upon  trustees  to  whom  the  universitas  of 

estate  of  its  pri-  .         .  . 

mary  Uabiiity.  his  succcssiou  is  conveyod.  Where,  in  such  settlements,  the  herit- 
able estate  is  simply  charged  with  the  payment  of  debtSy  without 
the  addition  of  words  expressive  of  an  intention  to  exonerate  or 
discharge  the  personal  or  moveable  estate  from  liability,  it  is  an 
established  rule  of  construction  that  the  personal  estate  continues 

whosoever  shall  have  received  it  by  a  gra-  March   1818,   0  Dow,   279;   6  Pat.  374; 

tuitouB  title.   With  reference  to  the  mode  of  Currie  v.  Threskie,  4  July  1846,  8  D.  1021. 
enforcing  this  right,  see  the  section  of  the  (Z)  Miller's  Trs,  v.  Miller,  28  Feb.  1848, 

precedingchapter which  treataof  the  passive  10  D.  765;  Berry's  TVs.  v.  Coz's  7V».,  18 

representation  of  disponees  and  legatees.  June  1850,  12  D.  1087.     See  this  subject 

(k)    Casamaijor  v.  Pearson^   29    April  more  fully  treatecl  under  the  head  of  Abate- 

1841,  2  Rob.  217  ;   Waddell  v.  Waddell,  9  ment  of  Legacies ;  chap.  22,  sect.  2. 
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Erskine. 


to  be  primarily  liable ;  and  that  the  heritable  estate  is  only  bur-  qhaptkblxxh. 
dened  in  further  security,  and  to  meet  the  case  of  a  deficiency  of 
the  personal  estate,  (m)  This  rule  maybe  regarded  as  an  extension 
of  the  general  doctrine  in  relation  to  the  liabilities  of  heirs  and 
executors  to  cases  of  testamentary  succession,  (ti)  We  have  seen 
that  the  rule  is  the  same  in  regard  to  liability  for  legacies  which  are 
given  generally,  and  not  in  the  form  of  a  charge  or  burden  upon 
specific  heritable  estate,  (o) 

2302.  "  The  right  of  relief,"  says  Erskine,  "  is  not  cut  off  from  Rnie  stated  by 
the  heir  by  his  accepting  from  the  deceased  a  grant  of  the  heritage 
with  the  burden  of  all  his  debts,  moveable  as  well  as  heritable ;  for 
such  burden  is  not  to  be  interpreted  to  be  imposed  with  any  design 
to  alter  the  natural  course  of  the  granter's  succession,  or  to  load 
his  heirs  or  executors  with  the  payment  of  debts  in  which  they  are 
not  the  primary  debtors  ;  but  merely  as  a  corroborative  security  to 
creditors,  unless  the  contrary  shall  be  evident  from  the  special 
tenor  of  the  grant."(p)  Such  a  declaration,  accordingly,  while 
effectual  as  an  authority  to  the  trustees  to  apply  the  heritable  estate 
conveyed  to  them  in  satisfaction  of  debts  and  provisions,  leaves  the 
personal  estate  undischarged  from  its  primary  liability.  (5)  And 
where,  by  Statute,  money  allowed  to  be  borrowed  on  bond  for  the 
purposes  of  the  Statute  was  declared  to  be  a  debt  effectual  against 
the  granter  and  the  heirs  of  entail  succeeding  him,  and  the  grantor 
died  leaving  a  trust-deed  and  settlement,  one  of  the  purposes  of 
which  was  the  payment  of  all  his  debts, — it  was  held  that  the  pro- 


(m)  Carnoustie  v.  Meldrum^  1680,  M. 
6204 ;  Riu$el  v.  EusseU,  1745,  M.  5211 ; 
Denham  v.  Denham,  1766,  M.  5224  ;  Forbes 
V.  Forbes,  17G6,  Hailes,  138;  Bain  v. 
Reeve*,  29  Jan.  1861,  28  D.  416. 

(n)  Douglas*  Trs.  v.  Douglas,  10  Jan. 
1868,  Sc.  L.  R.  "  The  principle  of  the 
judgment  in  the  case  of  Carnoustie  applies 
in  the  case  of  testate  succession  also.  Bat 
it  is  unnecessary  to  pursue  the  considera- 
tion of  that  question,  for  it  appears  to  me 
to  be  matter  of  express  decision  that  in  tes- 
tate succession  the  same  rule  applies  unless 
the  testator  shall  have  otherwise  provided. 
When  a  testator  provides  his  heritable 
estate  to  one  party,  and  his  moveable  es- 
tate to  another,  the  same  rules  apply  to 
tliese  parties,  unless  another  rule  is  speci- 
ally appointed.  I  would  go  farther,  and 
say  that  no  loose  expressions  in  a  settle- 
ment will  be  allowed  to  defeat  the  general 
rule  of  law;"  per  Lord  President  Inglis, 


citing  Fraser  v.  Fraser,  M.  "  Heir  and  Exe- 
cutor," App.  No.  8. 

(o)  Supra,  §  2296  et  seq. 

(p)  Ersk.  8,  9,48. 

(7)  This  rule  of  construction  obtains 
also  in  the  law  of  England.  "  It  has 
long  been  the  settled  rule  of  Courts  of 
Equity  that  a  direction  of  the  testator  to 
sell  or  mortgage  his  real  estate  for  the 
payment  of  his  debts  and  legacies  is  not 
alone  evidence  of  the  intention  of  the  tes- 
tator that  the  personal  estate  should  be 
exempt  from  these  charges,  and  amounts 
only  to  a  declaration  that  the  real  estate 
shall  be  so  applied  to  the  extent  in  which 
the  personal  estate  (which  by  law  is  the 
primary  fund)  shall  be  insufficient  for 
these  purposes;"  Williams  on  Executors, 
6th  ed.,  1675,  citing  Davies  v.  Ashford,  15 
Sim.  42;  Roberts  v.  Roberts,  18  Sim.  336, 
and  other  cases.  But  see  the  Statutes  17 
&  18  Vict.,  cap.  113,  and  30  &  31  Vict, 
cap.  69. 
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oBAPTBBLzxii.  visioii  of  the  Statute  was  merely  permissive ;  and  that  the  general 
representatives  were  not  thereby  discharged  of  the  liabilities  pri- 
marily attaching  to  them.(r) 

wh*t  cxprM-  2303.  A  testator  may,  however,  if  he  pleases,  give  the  residue 

Bioiifl  import  ft  **  ,  -I'-i.T. 

gift  of  residue  of  liis  pcrsoual  estate,  as  against  his  heir  or  disponee,  discharged 
habiii*5f for '°"  from  the  payment  of  his  debts  and  legacies.  What  are  the  forms 
personal  debte.  ^£  exprcssion  which  shall  be  held  demonstrative  of  an  intention 
on  the  part  of  a  testator  to  throw  the  primary  liability  for  debts  and 
legacies  upon  the  real  estate,  is  a  question  which  has  been  the  sub- 
ject of  many  judicial  determinations  in  England  ;  but  on  which  the 
decisions  of  our  own  Courts  throw  little  light.  It  was  long  since 
settled  in  the  law  of  England  that  express  words  exempting  the 
personal  estate  were  not  essential ;  but,  further  than  the  assertion 
of  this  negative  proposition,  Lord  Eldon(«)  was  unable  to  suggest 
any  rule.  Subsequent  decisions  of  the  Court  of  Chancery  do  not 
appear  to  have  reduced  the  interpretation  of  such  clauses  within 
any  definite  rule  or  principle  of  construction.  (^)  Until  this  sub- 
ject shall  have  been  cleared  by  some  authoritative  exposition  of  the 
law  in  relation  to  Scotland,  nothing  more  need  be  asserted,  than 
that  an  intention  to  exonerate  or  relieve  the  personal  estate  may 
be  collected  from  the  general  tenor  of  the  instrument  regulating 
the  succession. 

2304.  The  circumstance  that  the  real  and  personal  estates  are  the 
subject  of  disposition  under  diflferent  deeds,  is  not  to  be  considered 
as  creating  a  presumption  in  favour  of  the  exoneration  of  the  per- 
form of  tt»e  tes-  sonal  estate,  (i^)  But  where,  in  a  trustt-disposition  of  heritable  and 
ixwitfoaJ  moveable  estate,  certain  debts  and  legacies  are  specially  declared 
to  be  real  burdens  on  the  truster's  lands,  an  intention  to  throw  the 
primary  liability  for  these  upon  the  heritage  may  reasonably  be 
inferred. (x)  And  where  a  settlor  disponed  his  whole  estate  under 
the  burden  of  certain  legacies,  and  provided  that,  on  the  failure, 
which  happened,  of  the  party  to  whom  the  residue  of  his  personal 


Intention  to 
exoner  the  per- 
sonal estate,  in 
aome  cases  in- 
ferred from  the 


(r)  Marquu  of  Breadalbane'a  Trt,  v. 
Marquit  of  Breadalbane,  7  July  1846,  8  D. 
1062. 

(«)  "I  can  find,"  said  that  eminent 
judge,  "no  rule  deducible  from  ail  that 
has  been  said  on  the  subject,  but  this 
(which  appears  to  be  a  rule  supported  by 
aU  the  cases  taken  together),  namely,  that 
since  it  has  been  laid  down  that  express 
words  are  not  necessary  to  exempt  the 
personal  estate,  there  must  be  in  the  will 
that  which  is  sometimes  denominated 
'  evident  demonstration,'  sometimes  '  plain 


intention,'  and  '  necessary  implication,'  to 
operate  that  exemption; "  Boatle t.  Blundel, 
1  Meriv.  219. 

{t)  See  the  cases  analysed  in  Williams 
on  Executors,  6th  ed.,  pp.  1575-1581. 

(u)  CampbeU  v.  CampbeU,  M.  5218;  1 
June  1749,  1  Cr.  St.  &  P.  436.  Here  the 
Court  gave  weight  to  the  presumption  that 
an  entailer  intends  to  leave  the  entailed 
estate  free  from  debt  when  he  directs  his 
debts  to  be  paid  from  other  sources. 

(z)  Ar'i>oiifwWv.  ««?ynoW«,21Mayl824, 
3  Sh.  61,  N.E.  33. 
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estate  was  given,  it  should  be  divided  rateably  amongst  the  general  qhaptiblxxh. 
legatees,  it  was  held  that  those  legatees  were  entitled  to  payment 
of  their  pecuniary  legacies  out  of  the  real  estate,  and  that  the  same 
were  not  satisfied  by  the  subsequent  bequest  of  the  residue  of  the 
personalty,  (y) 

2305.  The  mere  fact  that  a  debt  or  provision  is  of  an  heritable  ExonentioD  of 
nature,  as  an  annuity,  will  not  exempt  the  estate  in  the  hands  of  the  J^  mfeirlS 
general   representatives   under  a  trust-settlement  from  liability,  J^'lrovldw 
where  one  of  the  purposes  of  the  settlement  is  the  payment  of  all  J>r  payment  of 
the  granter's  lawful  debts.    In  order  to  discharge  the  general  estate 
it  must  be  shown  that  the  burden  has  been  distinctly  laid  upon 
some  special  subject ;  and  it  was  so  held  in  one  of  the  branches 
of'  the  Breadalhane  Trust  case.(z)     But  where  a  husband  by  his 
marriage-contract  provided  his  widow  in  an  annuity  of  £800,  and 
bound  himself  to  infeft  her  in  certain  estates  in  security  thereof ; 
and  by  a  subsequently  executed  will  declared  that,  in  the  event  of 
there  being  no  children  of  the  marriage  surviving,  the  said  annuity 
should  be  increased  to  £1500 ;  and  bound  his  heirs  and  executors  to 
pay  the  same  to  her  accordingly, — it  was  held,  partly  on  a  considera- 
tion of  the  quality  of  the  annuity  as  an  heritable  debt,  and  partly  in 
respect  of  the  presumed  intention,  that  the  whole  annuity  was  a 
burden  upon  the  heritage,  (a)     The  circumstance  that  a  debt  or 
provision  is  charged  upon  an  heritable  estate  in  a  testament  or  deed 
relating  only  to  moveables,  naturally  creates  a  presumption  that  the 
personal  estate  is  intended  to  be  relieved ;  and  such  a  declaration 
was  accordingly  sustained  as  effectual  to  relieve  the  personal  estate 
where  the  granter  had  previously  reserved  power  to  himself  to  dis- 
pose of  his  heritage  by  testamentary  writing.(&) 

2306.  In  the  construction  of  clauses  charging  specific  heritable  Presuini)tioii  for 
estates  with  debts  and  provisions,  there  is  undoubtedly  a  strong  where  specific 
presumption  that  the  general  estate,  heritable  or  moveable,  is  ^S!lebte"^'^ 
meant  to  be  relieved  from  its  primary  liability.     In  this  class  of 
cases  it  is  evident  that  the  liability  depends  wholly  on  the  inten- 
tion, as  collected  from  the  various  deeds  regulating  the  ancestor's 
succession. (c)     This  was  expressly  laid  down  by  the  House  of 
Lords  in  the  decision  of  the  case  of  Elltofs  Trs,  v.  The  Earl  of 
Min(o,(d)  where  the  ancestor,  by  deed  of  entail,  had  bound  his 

(y)    Thorbum  v.    Tharburn,   18   March  (b)  Davidson  v.  Nairn,  1766,  6  Br.  Sup. 

1868,  20  D.829.  289;  compare  this  with  Oovan  v.  Seaton, 

(2)    Breadalbane's    Tra.    v.   Duchess    of  28  Jan.  1812,  F.C. 

Buckingham,  26  May  1842, 4  D.  1269  (first  (c)  Fergus  v.  Fergus,  7  Feb.  1883, 11  Sh. 

point) ;  compare  this  case  with  Jardine  v.  362,  and  cases  cited  infra. 

Lockhart,  14  June  1888, 11  Sh.  720.  (d)  EllioVs  Trs.  v.  Earl  of  Minto,  1  June 

(a)    Wallace  v.   Ritchie's  Trs.,  7   July  1838,  6  W.  &  S.  881,  887.     See  also  the 

1846,  8  D.  1088.  following  cases  on  the  liability  of  heirs  of 
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oHAPTBBLxxii.  heirs-gcncral  to  relieve  tlie  entailed  estate  of  his  debts,  and,  by  a 
subsequent  settlement,  convej'ed  his  whole  property,  heritable  and 
moveable,  to  trustees,  for  the  puri)Ose,  inter  alia,  of  paj^ment  of  his 
debts ;  and  again,  by  a  supplementary  settlement,  declared  that 
the  said  debts  should  be  satisfied  out  of  the  funds  falling  under  the 
said  trust ;  and  that  his,  the  settlor's,  property  in  England  should 
not  bo  held  or  considered  as  falling  under  the  foresaid  trust-deed. 
The  House  of  Lords,  afiBrming  the  decision  of  the  Court  of  Session, 
held  that  the  intention  to  relieve  the  English  estate  was  sufficiently 
manifested. 
Cises  iUustrat-         2307.  Again,  whcrc  a  proprietor  possessed  of  landed  property 
dpie.^*^""       in  Jamaica  bound  himself  by  marriage  articles  to  secure  to  his 
widow  an  annuity  of  £400,  payable  out  of  that  property ;  and  also 
bound  himself,  in  the  event  of  his  purchasing  lands  in  Scotland,  to 
take  the  titles  to  himself  and  wife  in  joint  fee  and  liferent  in  fur- 
ther security  of  the  annuity ;  and  he  afterwards  bought  lands  in 
Scotland,  but  did  not  infeft  his  wife  in  security, — it  was  held  by 
the  House  of  Lords,  on  a  consideration  of  the  settlor's  intention, 
that  the  annuity  was  laid  on  the  estate  in  Jamaica,  without  re- 
course against  the  heir  succeeding  to  the  heritable  estate  in  Scot' 
land.(e)     So  also,  where  a  truster  destined  an  heritable  estate  to 
his  son,  and  warranted  the  disposition  from  all  debts  contracted  or 
to  be  contracted,  and  afterwards  by  codicil  burdened  tlie  estate 
with  payment  of  "  all  just  and  lawful  debts  contracted  by  the  said 
R.,  my  son,  and  resting-owing  at  his  death," — it  was  held  that  full 
effect  must  be  given  to  the  codicil,  according  to  the  intention  ;  and 
that  the  truster's  general  representatives  were  thereby  exempted 
from  liability  for  certain  debts  in  which  the  truster  was  the  pri- 
mary obligant  and  the  son  was  only  liable  suhsidiarieXf) 
Effect  where  2308.  It  is  also  evident  that,  where  a  testator  gives  a  certain 

esu^cbw^pwi**  po^tion  of  his  personal  estate,  and  expressly  directs  that  it  shall  be 
with  debt.        applicable  to  the  payment  of  his  debts,  it  is  an  exoneration  pro 
tanto  of  the  general  personal  estate,  (gr) 

entail,  and  entailed  estates : — Hope  ▼.  Earl  annuitant's  representativea  were  held  to 

ofHopetoun^  1799,  M.  ''Presumption,"  App.  have  no  claim  against  the  rents  accruing 

No.  8;  Moncrieff  v.  Skene^  29  June  1825,  after  her  death  in  a  question  with  a  suc- 

1  W.  &  S.  672;  Ifotcden  v.  Porterfield^  17  ceeding  heir  of  entail;  Kieman  v.  Camjh 

June  1834,  12  Sh.  784 ;  Bauph  v.  Murray,  bell's  Tutors,  9  Feb.  1866,  4  Macph.  481. 

14  Jan.  1834,  12  Sh.  279 ;  Sands  v.  Xarfy  (<)   Offilvie  v.  Zhmdas,  22  May  1826,  2 

Brisbane,  4  July  1886,  18  Sh.  1040 ;  Kerr  W.  &  S.  214,  reversing  M.  ••  Discussion," 

V.  Cochrane,  9  Feb.  1836,  14  Sh.  468;  Far-  App.  No.  1. 

guharson  v.  Farqiiharson's  Trs.,   16   June  (/)  Stewart  v.  Campbell,  6  Feb.  1852, 

1866,  4  Macph.  831.     Wliere  a  deed  of  14  D.  443. 

entail  provided  that  the  annuities  thereby  {g)  Williams  on  Executors,  6th  ed.  1581, 

authoria<^d  should  not  he  burdens  on  the  and  cases  there  cited, 
estate,  but  should  only  affect  the  rents,  the 
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2309.  The  principles  which  have  been  expounded  in  relation  qhaftkblxhi. 
to  the  exoneration  or  relief  of  the  personal  estate  by  the  real,  are  Application  of 
applicable,  mutatis  mutandis,  to  the  determination  of  claims  of  re-  **\^  foregoing 

.        ,  .  .  .  ,      .  ,        .  rules  to  the 

lief  by  heirs  against  executors  in  relation  to  heritable  debts.  A  determination  of 
grant  of  the  ancestor's  whole  moveable  estate  in  favour  of  the  exe-  Jeilefl''""  ^ 
outer,  with  the  burden  of  all  the  granter's  debts,  heritable  as  well 
as  moveable,  does  not  relieve  the  heir  or  disponee  of  the  heritage 
from  the  burden  of  the  debts  affecting  it.  (A)  And  where  a  testator 
granted  and  disponed  his  landed  estates  in  Scotland  to  his  heir-at- 
law,  and  in  the  same  deed  bequeathed  all  his  personal  estate  to  his 
executors  therein  named,  and  directed  that  his  funeral  charges  and 
expenses,  together  with  all  his  just  and  lawful  debts,  should  be 
paid  by  the  said  executors, — ^it  was  ruled  that  the  direction  of  the 
will  did  not  exoner  the  disponee  of  the  heritable  estate  from  lia- 
bility for  an  heritable  debt  secured  upon  it ;  and  the  judgment  was 
affirmed  in  the  House  of  Lord8.(i)  A  fortiori^  where  an  heritable 
estate  is  disponed  w4th  the  burdens  aff*ecting  it,  and  the  ancestor's 
other  estate  is  settled  by  will  or  trust-deed,  subject  to  a  general 
direction  for  payment  of  all  the  truster's  lawful  debts,  the  disponee 
is  not  entitled  to  relief  of  the  heritable  debts  in  a  question  with  the 
general  estate.  (4) 

2310.  Where  a  testator  gives  his  real  and  personal  estate  as  a  Real  and  per- 
mixed  or  blended  fund,  and  charges  the  whole  with  the  payment  WendSby  tes- 
of  his  debts,  or  of  debts  and  legacies,  he  is  held,  according  to  the  f^J^debte^etc!*^^ 
rules  of  construction  adopted  by  the  Courts  of  Equity  in  England,  »n  proportion  to 
to  have  manifested  an  intention  that  the  real  and  personal  estates 

should  contribute  rateably  to  the  common  burden.  (Z)  In  order 
that  the  rule  should  apply,  there  must  be  either  a  trust  for  sale, 
operating  a  conversion  of  the  truster's  succession  from  heritable  to 
moveable,  or  a  power  of  sale  in  relation  to  the  real  estate,  expressed 
in  such  terms  as  indicate  an  intention  that  the  power  should  be 


(A)  Erek.  8,  9,  48;  Sinclair  v.  Frasfr, 
1798,  Hume,  176. 

(i)  Frtuer  v.  Froier,  M.  "  Heir  and  Exe- 
ctitor,"  App.  No.  8 ;  nom,  Frcuer  v.  Spald- 
ing, 20  July  1812.  6  Pat.  642.  "The 
Court  of  Session  were  of  opinion,  that  with- 
out a  special  clause  in  the  deed  to  that 
effect,  the  legal  rules  of  accounting  be- 
tween heir  and  executor  could  not  bo  al- 
tered ;"  6  Pat.  646.  The  rule  was  severely 
tested  in  this  case,  for,  as  appears  from  the 
report,  the  heritable  debt  was  the  only 
debt  subsisting  at  the  testator's  death; 


and  thus  the  direction  to  the  executors  did 
not  come  into  operation.  See  also  Frew  v. 
Frew,  16  Feb.  1828,  6  Sh.  664. 

(k)  Campbell  v.  Campbell,  1817,  Hume, 
180  ;  Carrick'8  Trs.  v.  Moore,  11  June  1840, 
2  D.  1068;  Henderson  v.  Hamilton,  29  Jan. 
1868,  20  D.  473. 

(l)  2  Jarman  on  Wills,  8d.  ed.  692; 
Williams  on  Executors,  6th  ed.  1682 ; 
Roberts  v.  Walker,  1  liuss.  &  M.  762;  Att.- 
Gen.  V.  Southgate,  12  Sim.  77 ;  Simmons  v. 
Sose,  21  Beav.  37  ;  and  other  cases  cited 
by  these  authors. 
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cHAPTKBLxxii.  camed  into  effect  bo  far  as  necessary  for  the  purpose  of  providing 
a  fund  for  the  payment  of  the  debts  and  provisions  in  question,  (m) 

(m)  Baughton  t.  Bonghton,  1  H.  L.  Ca.  sale.      It  would  rather  appear  from  the 

406 ;  Falkner  y.  Graee^  9  Hare,  282.     In  English  authorities  that  the  proper  sphere 

the  recent  case  of  Young  v.  Martin^  6  Feh.  of  the  rule  is  in  cases  of  resulting  trusts,  to 

1868,  the  rule  was  brought  under  the  notice  which,  as  we  have  elsewhere  seen,  the  or- 

of  the  First  Division  of  the  Court ;  but  it  dinary  rules  of  constructive  conversion  are 

was  held  to  be  inapplicable,  there  being  inapplicable, 
no  express  direction  to  sell  or  trust  for 
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CHAPTER  LXXIII. 

LIABILITIES  INCURRED  BY  TRUSTEES  AND  EXECU- 
TORS  TO  CREDITORS  OF  THE  ESTATE. 


2311.  We  have  thought  it  desirable,  even  at  the  risk  of  some  General  division 
repetition,  to  treat  more  systematically  and  fully  of  the  subject  of  SabUity?  ^ 
the  liabilities  of  trustees  and  executors  than  the  example  of  other 
writers  on  the  subject  would  seem  to  warrant.  But  the  great  prac- 
tical importance  of  questions  affecting  the  personal  interests  of 
trustees,  and  the  uncertainty  which  pervades  this  branch  of  the  law, 
call  for  a  copious  and,  as  far  as  may  be,  an  exhaustive  treatment 
of  the  subject.  The  subject  of  liability  naturally  divides  itself  into 
the  two  main  questions  which  are  discussed  in  this  and  the  next 
chapter :  Firsts  the  question  of  liability  to  creditors  of  the  estate — 
that  is,  to  parties  whose  claim  is  not  founded  on  the  will  or  settle- 
ment, but  upon  obligations  undertaken  by  the  trustee  expressly  or 
constructively ;  and  secondly ,  the  trustee's  liability  to  the  truster 
himself,  or  to  the  heirs  or  beneficiaries  pointed  out  by  the  settle- 
ment, (a)  In  the  first  class  of  questions,  the  liability  of  the  trustee 
depends  solely  on  the  nature  of  the  obligation  which  he  has  under- 
taken to  the  party  seeking  to  make  him  personally  responsible  ;  in 
the  second,  it  is  dependent  on  the  nature  of  the  diligence  prestable 
from  persons  holding  the  fiduciary  office,  viewed  in  connection  with 
the  powers  conferred  and  obligations  imposed  by  the  will  or  settle- 
ment. This  classification  would  naturally  embrace  questions  as  to 
the  liabilities  of  trustees  for  law  expenses ;  but  as  the  liability  of 
trustees  for  the  expenses  of  litigation  is  controlled  by  the  operation 
of  the  equitable  jurisdiction  of  the  Court — ^an  element  which  does 
not  enter  into  the  consideration  of  liabilities  arising  from  contract, 
or  from  the  relation  of  trustee  and  beneficiary — ^it  has  been  thought 
proper  to  reserve  that  branch  of  the  subject  for  separate  discussion. 
Th^  liability  of  trustees  and  executors  for  expenses  will  accordingly 
form  the  subject  of  the  concluding  chapter  of  the  series.  (6) 

(fl)  See  Chapter  74.  (h)  Chapter  76. 

VOL.  II.  2  I 
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OHAF.  LxxiiT.        2312.  To  proceed  with  the  subject  of  the  liability  undertaken  to 
Penoiua  lim-      Creditors  of  the  estate,  it  is  proper  to  notice  in  the  outset,  that  as 
biiity  to  cr«u.    we  are  dealing  at  present  with  the  subject  of  liability  arising  from 
Ruiahed  from     personal  obligation,  we  necessarily  exclude  from  consideration,  ex- 
SoIqu) nwke^   ccpt  in  the  way  of  a  passing  reference,  all  questions  as  to  the  liabi- 
co^!"^"      ^^^y  ^^  ^^^  trust-estate  for  the  debts  of  the  truster.     A  trustee  is  of 
course  liable,  in  his  character  as  a  general  representative  of  the 
truster,  to  fulfil  the  obligations  of  the  latter.    But  those  are  obliga- 
tions which  can  only  be  enforced  against  him  as  trustee  ;  in  other 
words,  they  are  enforcible  against  the  trust-estate  in  an  action  in 
which  the  trustee  is  a  necessary  defender.    In  treating  of  the  duties 
of  the  trustee, (c)  we  have  already  had  occasion  to  consider  the  obU- 
gations  incumbent  upon  him  which  respect  the  preservation  of  the 
estate,  its  equitable  distribution  amongst  those  who  are  interested, 
and  the  rules  according  to  which  the  relative  interests  of  the  several 
classes  of  beneficiaries  may  be  affected  by  the  diligence  of  creditors. 
The  obligation  to  pay  or  perform  on  behalf  of  the  truster  only  as- 
sumes the  form  of  a  personal  liability  when  the  trustee  deals  inequi- 
tally  with  the  creditors  of  the  estate. 
Tnuteei  mvy        2S1S.  As  preliminary  to  the  discussion  of  some  more  important 
fortralrter's  ob-  q^icstions  as  to  the  liabilities  of  trustees  ex  ohligatione^  we  may  refer, 
fiTb^^lId**^^*'  but  very  briefly  (for  this  point  is  also  dealt  with  in  the  chapters 
them,  or  (2)  by  ou  administration),  to  the  class  of  cases  in  which  trustees  have  been 
tb« fun™^     held  personally  liable  for  the  truster's  engagements,  either  on  the 
principle  of  novation,  in  respect  of  their  own  adoption  of  current 
contracts,  or  on  the  principle  of  liability  for  negligence,  consisting 
in  the  inequitably  disposing  of  the  funds  which  they  were  bound  to 
Trusts  adopt-    make  available  to  all  the  creditors  of  the  trust-estate.     On  the  first 
inLw^it^"     point,  it  is  sufficient  to  say  that  the  liability  of  trustees,  in  respect 
own.  of  their  adoption  of  subsisting  contracts,  is  subject  to  the  operation 

of  the  same  rules  of  law  which  determine  the  liability  of  trustees 
for  contracts  of  their  own  making.     The  cases  will  be  noticed  in 
treating  of  the  main  question. 
CoDseqaencM  of        2314.  As  to  the  sccoud  grouud  of  liability  above  mentioned,  the 
«u2f bfforVthe  ^^  ^^  ^*^  ^^^  ^  Sufficiently  illustrated  by  referring  to  a  few  of 
debtaaredis-     the  leading  cases.(d)     For  example,  in  Young  v.  Johnston's  Trus- 
teeSf(e)  gratuitous  trustees  were  held  liable  for  payment  of  a  debt 

(c)  Chapten  68  and  67.  trustee  to  retain  tbe  estate  until  he  can 

(d)  The  question  here  referred  to,  which  denude  with  safety ;  and  in  chapter  76,  the 
is  always  to  a  considerable  extent  mixed  extent  of  the  beneficiary's  right  to  demand 
up  with  consideration  of  6ofta  )f<26«,  is  here  implement  (which  may  be  a  conflictJn^ 
viewed  in  relation  to  the  right  of  the  ere-  right)  is  the  subject  of  consideration, 
ditor.  In  chapter  6S  the  same  question  is  (e)  Ywmg  y.  Johnston* m  Trt.,  15  Jnse 
noticed  in  connection  with  the  right  of  the  1S41,  8  D.  1020. 
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due  to  one  of  the  truster's  creditors,  because,  at  a  time  when  the  qhaf.  nxm. 
estate  would  have  been  sufficient,  if  realised,  for  the  liquidation  of 
all  the  claims,  they  had  chosen  to  keep  up  two  debts  upon  the  estate, 
and  had  granted  a  bond  in  security  of  one  debt,  instead  of  providing 
equally  for  both.  The  amount  reahsed  by  the  sale  of  the  estate 
having  proved  insufficient  for  the  payment  of  both  creditors,  the 
trustees  were  justly  held  liable  for  the  amount  of  the  damage  sus- 
tained by  the  unsecured  creditor  in  consequence  of  the  creation  of 
this  illegal  preference.  In  another  case,  where  trustees  had  been 
directed  to  purchase  a  landed  estate  with  the  residue  of  the  testa- 
tor's funds,  to  be  conveyed  by  them  to  his  heir,  subject  to  the  con- 
ditions of  a  strict  entail ;  and  they  conveyed  the  entire  succession, 
without  having  provided  for  the  payment  of  an  annuity  chargeable 
against  the  truster's  estate  under  his  contract  of  marriage, — they 
were  held  liable  in  a  personal  action  for  the  value  of  the  annuity.(/) 
To  this  principle  we  may  also  refer  the  rule  of  law,  according  to 
which  an  executor  who  intromits  with  the  personal  estate,  without 
confirmation  or  making  up  inventories,  is  liable  to  creditors  on  the 
passive  title  of  vitious  intromission,  (gr)  If,  again,  in  the  case  of  a 
trust  for  payment  of  debts,  a  creditor  does  not  declare  his  accession 
to  the  trust,  and  makes  no  claim  under  it ;  {h)  or  if,  after  acceding, 
he  acquiesces  in  the  decision  of  the  trustee  repelling  his  claim, (i) 
— ^he  is  held  to  be  precluded  by  his  own  conduct  from  afterwards 
seeking  to  enforce  the  claim  by  a  personal  action  against  the  trustee. 

2316.  In  virtue  of  his  right  to  call  upon  the  trustee  to  make  the  Creditors  may 
funds  of  the  truster  forthcoming,  a  creditor  of  the  trust-estate  may  SSm  I^st 
raise  in  his  own  name  any  question  of  liability,  as  for  negligence  or  petenuoa*^™ 
breach  of  the  fiduciary  relation,  which  a  beneficiary  named  in  the  twieficiary. 
trust-deed  might  have  raised.    This  principle  was  clearly  recognised 
in  the  case  of  the  Bon  Accord  Marine  Insurance  Co,{k)    The  direc- 
tors of  a  company  in  which  the  deceased  truster  held  shares,  raised 

(/)  Cruickthank'a   Trt,  v.  Oruicfuhankf  ter  not  claiming  through  him,  see  Monf- 

24  April  1846, 4  Bell,  179 ;  and  see  Aitkm  gomery  v.  Bogwdl,  20  Dec.  1841,  4  D.  882  ; 

T.  Reid,  10  Feb.  1829,  7  Sh.  890.     See  Dudgeon  v.  DudgeorCa  Tra,,  9  March  1844, 

Frater  v.  Fraaer,  8  Dec.  1826,  6  Sh.  104,  6  D.  1016. 
N.  E.  96.  (A)  Pagcai  v.  CamphdVa  Tra,,  17  Jan. 

{g)  Cumngham  ▼.  M'Kirdy,  8  Feb.  1827,  1828,  2  Sh.  126. 
6  Sh.  816,  N.  E.  292 ;  MacEachem  y.  Mac-         (t)  Jeffrey  v.  Ure,  21  June  1826, 1  W.  & 

Eaehem,  26  Feb.  1888, 11  Sh.  441 ;  Forhea  S.  666,  reversing  2  Sh.  646.     Chapter  76. 
▼.  Farbea,  12  June  1828,  2  Sh.  895,  N.  E.  (*)  Bon  Accord  Marine  Ina.  Co.  y.  Souter'a 

861 ;  ScoU  Y.Lord  Bdhaven,  25  May  1821,  Tra,,  18  June  1860,  12  D.  1010,  11  Dec. 

1  Sh.  88 ;  cases  in  Morrison  and  Elchies,  1850,  13  D.  296 ;   and  see  the  English 

9oee  "  Vitious  Intromission ; "  also  4  Br.  cases  cited  infra^  chapter  74,  upon  the  lia- 

Sup.  874,  416,  424,  818  ;  6  Br.  Sup.  888.  bility  of  the  executor  as  for  a  due  adminis- 

On  the  question,  how  far  confirmation  as  tration. 
executor-creditor  will  protect  an  intromit- 

2i2 
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CHAP.  Lxxiii.  an  action  against  the  trustees  for  the  purpose  of  constituting  their 
claim  for  calls  upon  the  estate.     The  question  was,  what  was  the 
value  of  the  estate  for  which  the  trustees  were  bound  to  account  ? 
In  the  second  branch  of  the  case,  the  trustees  were  held  liable  to 
the  company,  as  creditors,  to  replace  a  sum  which  they  had  invested 
on  hazardous  security,  and  which  had  been  lost  in  consequence 
of  their  having  to  sell  the  security  below  its  value  to  meet,  the 
calls.  (Q     And  in  the  same  case,  the  trustees  were  not  allowed  to 
take  credit,  in  accounting  with  the  company,  for  a  sum  which  they 
had  paid  as  commission  to  two  of  their  number,  who  acted  as  law 
agents  and  factors  to  the  trust,  (m)    It  will  therefore  be  understood 
that  the  questions  of  liability  to  parties  beneficially  interested, 
which  form  the  subject  of  discussion  in  the  next  chapter,  may  also 
be  raised  by  creditors,  in  virtue  of  their  right  to  have  the  estate 
made  available  to  them. 
If  a  trustee  is        *  2316.  We  pass  uow  to  the  consideration  of  the  main  question, 
preMiy  bouad    namely,  In  what  circumstances  are  trustees  to  be  held  personally 
preasiy^reHeve^  responsible  for  the  fulfilment  of  obligations  undertaken  by  them  for 
from  personal     the  benefit  of  the  trust-estate  ?   In  order  still  further  to  narrow  the 
the  condition  is  field  of  discussiou,  two  propositions  may  be  laid  down,  which,  if  not 
^*  self-evident,  are  at  least  so  well  settled  in  principle  and  in  practice, 

that  no  controversy  can  be  raised  regarding  them.  Firsts  if  a  trus- 
tee expressly  undertake  personal  responsibility,  as  by  interposing 
his  guarantee  to  protect  the  estate  from  diligence,  taking,  it  may  be, 
an  assignation  to  the  debt  in  his  own  name  ;(n)  or  by  executing  a 
cash-credit  bond,  "  as  trustee  and  individually,"  to  pay  whatever 
sums  may  be  advanced  by  the  bank  for  the  purposes  of  the  trust- 
estate  ;(o)  or  by  undertaking  a  purchase  on  behalf  of  his  constituent, 
without  declaring  the  name  of  the  party  for  whom  it  is  made  \{p) 
he  does,  in  virtue  of  the  terms  of  his  contract,  come  under  a  per- 
sonal obligation  to  fulfil  it.  Secondly,  by  parity  of  reasoning,  if  a 
trustee  stipulate  in  express  terms  that  the  trust-estate  alone,  and 
not  he  as  an  individual,  shall  be  responsible  for  the  fulfilment  of 
his  contract,  he  will  lie  under  no  higher  degree  of  liability  than 
that  implied  in  warrandice  from  fact  and  deed, — that  is,  he  is  under 
obligation  to  make  the  trust-estate  forthcoming  to  the  creditor  to 
the  extent  to  which  it  can,  consistently  with  the  rights  of  other 
creditors,  be  affected  by  the  contract.  In  the  case  of  an  executory 
contract, — e.gr.,  a  sale  upon  missives,  or  an  agreement  to  borrow 


(/)  18  D.  295.  1841,  8  D.  939.    See  Canwell  v.  Irvine,  15 

(m)  12  D.  1010.  Jan.  1850,  12  D.  462. 

(n)  Lawaon  v.  Walker,  8  Dec.  1845,  8  D.  (p)  ThotMon  v,  Ditdgeon,  4  June  1851, 

282.  18  D.  1029.     The  appeal  in  this  case  did 

(o)  Commercial  Bank  v.  Sprot,  27  May  not  touch  the  merits  of  the  decision. 
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money, — this  is  the  only  kind  of  liability  which  a  trustee  can  be  cnAP.  lxxih. 
asked  to  undertake,  (j) 

2317.  That  an  obligation  by  trustees  to  repay  a  loan  out  of  the  Terms  which 
trust-estate,  "  when  and  as  soon  as  the  state  of  the  funds  will  per-  TOwd'oWigfttioD. 
mit,"  does  in  point  of  law  import  a  personal  liability  to  make  the 

estate  forthcoming,  was  expressly  decided  in  the  case  of  Aitken  v. 
The  Glasgow  Road  Trs.(r)  In  this  case,  the  Sheriff  having  found 
that  there  was  no  fund  or  balance  in  the  hands  of  the  trustees  which 
could  warrant  a  decree  for  the  sum  concluded  for,  and  therefore 
sustained  the  defences,  the  Court,  recalling  Lord  Medwyn's  inter- 
locutor, which  was  affirmatory  of  the  Sheriffs,  remitted  to  the  Lord 
Ordinary  to  allow  an  investigation  into  the  state  of  the  defender's 
funds  since  the  date  of  the  contract.  "  I  have  no  conception,"  said 
Lord  Justice-Clerk  Boyle,  "  that  it  was  left  to  the  managers  of  the 
fund  to  postpone  payment  of  this  claim  to  any  time  they  pleased. 
....  The  question  is.  When  is  it  exigible  by  the  contract  ?  I 
answer,  that  it  is  exigible  whenever  the  funds  are  sufficient,  or 
would  have  been  sufficient,  had  the  trustees  not  preferred  other 
claims,  or  incurred  other  expenses  by  works  which  they  were  not 
bound  to  execute."(«) 

2318.  A  third  proposition,  of  very  general  application  to  ques-  Trustees  we  not 
tions  between  creditors  and  trustees,  is,  that  trustees  are  only  per-  tlfrsof  the 
Bonally  liable  in  respect  of  their  own  individual  engagements,  and  ^^j^g^en^  of 
not  for  those  of  their  co- trustees.   For,  as  a  trustee  is  not  bound  by  their  co-trustees. 
the  duty  of  his  office  to  interpose  his  personal  security  on  behalf 

of  the  estate,  there  is  no  principle  upon  which  the  voluntary  and 
gratuitous  engagement  of  his  co-trustee  can  be  made  operative 
against  him.  It  is  remarkable  that,  even  in  the  comparatively  re-  Higgint  v. 
cent  period  of  the  chancellorship  of  Lord  Eldon,  this  doctrine,  so  ^"'"*v''^*- 
clearly  grounded  in  equity,  should  have  been  considered  open  to 
question.  The  point  arose  in  an  action  by  certain  of  the  trustees 
of  the  Edinburgh  and  Glasgow  Eoad  Trust  against  their  co-trustees, 
for  relief  of  obligations  undertaken  by  them,  in  the  names  of  them- 
selves and  the  whole  other  trustees,  to  creditors  who  had  advanced 
money  for  the  purposes  of  the  trust.  The  Court  of  Session  decerned, 
in  the  first  instance,  against  the  defenders.  Lord  Eldon,  in  that 
spirit  of  caution  which  with  him  was  too  frequently  carried  to  ex- 
cess, remitted  to  the  Court  below  to  consider  whether  there  was 

(q)  See  the  cases  of  Forbes*  Tra.  v.  Mae-  obligation  to  execute,  was  warrandice  from 

kifUoah,  16  Jane  1822,  1   Sh.  497,  N.  E.  fact  and  deed. 

462 ;  and  Kelly  v.  Macindoe,  6  Mar.  1868,  (r)  Aitkeny,  Qla»goioRoad  Ttb.,  10  Feb. 

20  D.  778,  where  it  was  settled  that  the  1829,  7  Sh.  890. 

proper  warrandice  to  be  granted  by  tnis-  («)  7  Sh.  891 . 
tees,  in  any  deed  which  they  were  under 


Lord  Eldon. 
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CHAP.  Lxxiii.  any  principle  upon  which  the  mere  attendance  at  meetings,  in  the 
execution  of  the  ordinary  business  of  the  trust,  could  be  held  to  im- 
port a  personal  undertaking  of  liability  for  written  contracts  to 
which  the  defenders  had  not  been  parties.  (0  On  inquiry  and  re- 
consideration, the  Court  found,  as  to  one  of  the  parties,  no  acts  con- 
descended on  sufficient  to  make  him  personally  liable ;  and  in  par- 
ticular, that  his  authorising  contracts  could  not  be  presumed  to  be 
an  authority  for  entering  into  contracts  by  which  he  would  be  per- 
sonally bound,  (tt)     This  judgment  was  affirmed  on  appeal. 

Opinion  of  2319.  The  speech  of  Lord  Eldon,  taken  from  the  notes  of  the 

shorthand  writer,  is  reported  in  Paton's  Appeal  Cases,  (a:)      On 
principle,  as  well  as  on  the  authority  of  English  decisions,  (y)  JLiord 
Eldon  came  to  the  conclusion, — Ist,  that  when  trustees  state  in  their 
contracts  that  they  mean  to  act  in  the  execution  of  the  trust,  prima 
facie  this  ought  not  to  be  taken  to  make  them  personally  liable ; 
2dli/,  notwithstanding  the  existence  of  authority  for  the  more  sweep- 
ing doctrine,  that  trustees  contracting  simply  with  other  persons, 
who  do  not  know  whether  they  have  a  fund  applicable  and  suffi- 
cient for  the  purpose,  should  be  taken  as  representing  that  they 
had  a  fund  applicable  and  sufficient,  bis  Lordship  was  not  clear 
that  their  liability  could  be  put  any  higher  than  this,  that  if  the 
trustees  chose  to  enter  into  contracts,  the  terms  of  which  were  to 
make  them  personally  responsible,  they  were  at  liberty  to  do  so, 
and  the  contracts  would  be  binding  upon  them ;(«)  Zdlt/y  that  where 
the  trustees  confine  themselves  to  the  execution  of  their  powers, 
— e.g,,  if  in  this  case  the  trustees  had  interfered  with  nothing  but 
the  application  of  the  funds  which,  as  parliamentary  trustees,  they 
were  entitled  to  raise  and  apply, — then  the  resolutions  of  the  ma- 
jority would  bind  the  other  trustees  present  at  the  meeting ;  but, 
4:thly,  if  they  thought  proper  to  enter  upon  the  consideration  of 
subjects  that  did  not  belong  to  the  strict  execution  of  the  trust, 
there  the  acts  of  a  majority  of  the  trustees  present  at  a  meeting 
would  not  bind  the  minority ;  "  and  if  the  majority,  or  any  part  of 
it,  thought  fit  to  make  themselves,  by  their  contracts,  personally 
responsible,  it  would  not  be  enough  to  say  that,  at  such  a  meeting, 
the  majority  had  bound  themselves ;  but  in  order  to  prove  that  the 
minority  were  bound,  they  must  go  on  to  show  by  what  individual 

{t)  (7tinyn^Aafw«v.J7t(7^tfM,  26  June  1802,  (y)  See  fforteley  y.  Bell,  1  Br.  Ch.  Ca, 

4  Pat.  401.  101,  note. 

(u)  6  Pat.  245.  (2)  6  Pat.  268.   It  wiU  be  seen  from  the 

(x)  Higgitu  7.  Lwingstone,  1  July  1816,  sequel,  that  there  is  no  longer  any  doubt, 

6  Pat.  244 ;  and  see  Ochill  Turnpike  Tra.  in  the  case  of  a  simple  contract,  that  an 

V.  Homj  20  June  1822,  1  Sh.  618,  N.  E.  indefinite  obligation  implies  personal  re- 

476.  sponsibility. 
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acts,  by  what  species  of  concurrence,  by  what  kind  of  homologation,  qhaf.  lxxih. 
by  what  hind  of  approbation,  these  individuals  became  parties,  not 
for  the  eocecution  of  the  trusts  of  the  a^t,  but  for  the  execution  of  the 
acts  for  which  they  were  to  be  made  responsible," (a) 

2320.  We  are  now  in  a  position  to  assume,  first,  that  a  trustee  Sui.ject  re- 
cannot  be  rendered  personally  liable  for  the  trust  obligations  unless 

he  binds  himself ;  and  further,  that  where  the  character  in  which 
the  trustee  obliges  himself  is  expressly  set  forth  in  the  contract, 
the  terms  of  the  contract  furnish  the  criterion  of  liability.     But 
that  which  in  more  recent  times  has  created  the  whole  difficulty  in 
relation  to  questions  of  liability,  is  the  use  of  an  indefiuite  form  of 
obligation, — that  is,  where  the  trustees  are  bound,  either  simply  or 
with  the  addition  of  their  designation  as  trustees.     We  are  now  to  General  mic, 
show,  by  an  examination  of  the  cases,  that  the  character  of  the  of*he  wntract 
liability  incurred  by  trustees,  when  they  contract  under  their  de-  d^™*oni»^* 
eignation  as  such,  depends  upon  the  nature  of  the  contract.     The  ^»^*7- 
decisions  in  reference  to  the  several  classes  of  contracts  have  been 
tolerably  uniform ;  and,  considering  the  immense  importance  to 
individual  interests  that  the  law  in  this  quasi-penal  department  of 
civil  jurisdiction  should  be  uniformly  interpreted,  it  is  some  satis- 
faction to  be  assured,  so  far  as  experience  can  assure  us,  that  the 
authority  of  established  precedents  is  likely  to  be  maintained. 

2321.  The  leading  rules  respecting  liability  under  indefinite  Liability  on 
obligations  (using  the  term  in  the  sense  explained  in  the  last  para-  traci^disST- 
graph)  are  these — (1)  An  obligation  under  a  simple  contract  debt  is  limpi^'contract 
personally  binding  upon  the  contracting  trustee:  (2)  An  obligation  p^^'^g^  „ 
in  the  nature  of  a  personal  security  is  personally  binding  on  the  obli-  "ty. 

gant :  (3)  Indirect  personal  obligations,  constituted  througli  the  indirect  oWi- 
intervention  of  a  party  having  authority  to  bind  the  tnistee — e.g.,  ^^^^ 
a  partner  or  manager  of  a  mercantile  company  in  which  the  trust- 
estate  holds  stock — ^are  binding  upon  all  the  trustees  who  have 
sanctioned  the  investment,  in  like  manner  as  in  the  case  of  direct 


(a)  6  Pat.  255.  On  the  question  of 
liability  for  the  contracts  of  co-trustees  in 
respect  of  homologation,  see  Hamilton  y. 
Gibb,  16  May  1828.  2  Sh.  815,  N.E.  278, 
and  Orakam  v.  Oraham,  15  June  1827,  5 
8h.  806,  N.  E.  745.  In  the  first  case,  one 
of  aeTeral  co-trustees,  under  a  trust  to  sell 
for  behoof  of  creditors,  had,  in  order  to 
get  up  the  title-deeds — which  were  hypo- 
thecated for  the  granter*s  business  ac- 
count— ^granted  an  obligation,  bearing  to 
be  on  behalf  of  himself  and  his  co-trustees, 
to  see  the  agent  paid  the  just  balance  of 
his  accounts.    To  a  joint  action  for  pay- 


ment, the  non-subscribing  trustee  pleaded 
that  he  had  given  no  authority  to  bind 
him,  and  had  received  no  part  of  the  price. 
He  was  held  liable,  in  respect  that  he  had 
signed  the  articles  of  roup  and  the  dispo- 
sition to  the  purchaser  discharging  the 
price,  and  that  the  deeds  in  question  were 
necessary  in  order  to  sell  the  property.  In 
the  second  case,  where  two  trustees  were 
held  jointly  liable  upon  an  obligation  to 
enter  into  a  submission  granted  by  one 
of  them,  the  precise  circumstances  which 
were  held  to  import  homologation  do  not 
appear. 
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obligations :  (4)  Continuing  contracts,  as  leases  and  feu  contracts, 
are  personally  binding :  (5)  Where  the  purpose  of  a  contract  is  the 
conveyance  of  heritable  property,  or  the  creation  of  a  real  security, 
the  adjection  of  a  collateral  personal  obligation,  granted  by  indivi- 
dual trustees  under  their  designation  of  trustees,  is  equivalent  only 
to  a  personal  undertaking  on  the  part  of  the  subscribing  trustees  to 
make  the  trust-estate  forthcoming  to  the  creditor  to  the  extent  of 
their  powers ;  in  other  words,  it  is  equivalent  to  warrandice  from 
fact  and  deed :  (6)  Trustees  investing  trust-money  in  the  stock  of 
a  joint-stock  company,  and  subscribing  the  contract  under  their 
designation  as  trustees,  are  liable  as  partners  in  their  individual 
capacity,  and  not  merely  as  trustees :  (7)  Trustees  are  personally 
liable  to  make  reparation  for  their  own  wrongful  acts,  although  aris- 
ing in  the  course  of  the  trust-administration ;  but  they  are  not  per- 
sonally responsible  for  the  fault  of  their  employees. 

2322.   (1)  The  doctrine,  that  trustees  are  liable  personally  to 
implement  the  contracts  to  which  they  become  parties  for  the  bene- 
fit of  the  estate,  was  established  by  Lord  Eldon's  judgment  in  Hig- 
gins  V.  Livingstone,  (b)     The  principle  was  also  applied  in  the  judg- 
ment of  the  House  of  Lords  in  Jeffrey  v.  Brotpn,{c)     The  appel- 
lants, who  were  trustees  on  the  sequestrated  estate  of  a  shipping 
firm,  entered  into  an  agreement  with  the  respondents,  who  held  a 
security  over  a  ship,  part  of  the  bankrupt's  estate,  by  which  agree- 
ment the  respondents  agreed  to  give  up  all  claims  upon  the  vessel 
on  condition  that  they  were  paid  the  sum  of  £2000,  and  were  re- 
lieved of  the  engagements  contracted  by  the  agents  of  the  bank- 
rupt affecting  the  said  vessel.     The  appellants,  having  found  that 
the  claims  against  the  vessel  were  greater  than  they  were  able  to 
meet  from  the  funds  in  their  possession,  resisted  payment,  and 
pleaded((i)  that,  both  from  the  mode  in  which  the  action  was  h- 
belled  and  from  the  nature  of  the  office  which  they  held,  they  could 
not  be  liable  to  any  greater  extent  than  that  of  the  trust-funds  of 
which  they  were  in  possession,  and  were  not  bound  to  find  funds  in 
order  to  satisfy  the  claims  of  the  respondents ;  and  therefore,  as 
they  had  no  trust-funds,  the  judgments  of  the  Court  below,  finding 
them  personally  liable,  were  erroneous.     The  judgment  of  the  Court 


(6)  Higgina  v.  Livingstone,  1  July  1816, 
6  Pat.  244 ;  Hamilton  v.  Gibb,  16  May  1828, 
stated  above,  §  2319,  note. 

(c)  Jeffrey  t.  Brown,  11  June  1824,  2 
Sh.  (Ap.  Ga.)  849,  affirming,  but  quali- 
fying, the  judgment  of  the  Court,  1  Sh. 
102.  See  Hay  v.  CockbtmCa  Tre,,  19  July 
1850,  12  D.  1298,  and  8  D.  1011.     An  il- 


lustration of  a  different  nature  is  afforded 
by  the  case  of  Norton  v.  JBraidwood,  where 
an  obligation  to  accept  a  charter  from  the 
superior,  undertaken  by  the  agent  of  the 
trust  (himself  a  trustee),  was  hdd  binding 
on  the  trustees  in  a  question  with  the  su- 
perior;  21  Jan.  1858,  20  D.  482. 
(rf)  2  Sh.  (Ap.  Ca.)  855. 
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of  Session,  finding  the  appellants  personally  liable  to  fulfil  there  qhap.  lxxih. 
contract  was  affirmed,  with  costs,  (e) 

2323.  The  only  exceptions  to,  or  limitations  of,  the  rule  of  lia-  Exceptional 
bility  as  for  simple  contract  debts,  are  those  which  have  been  no- 
ticed in  the  outset : — ^viz.,  that  a  trustee  may  expressly  contract  so 

as  only  to  bind  the  estate  ;  and  that  contracts  entered  into  by  in- 
dividual trustees,  although  purporting  to  bind  the  entire  body,  are 
obligatory  only  on  the  subscribing  trustees,  unless  authority  were 
given  by  the  others.  The  cases  upon  the  liabilities  of  members  of 
provisional  committees  illustrate  the  limitation  last  referred  to. 
Those  decisions  have  established  the  rule,  that  attendance  at  meet- 
ings does  not  bind  the  individual  members  of  a  committee  for  the 
contracts  undertaken  on  behalf  of  the  committee,  and  that,  in  order 
to  fix  individual  liability  for  specific  contracts,  the  defender  must 
be  proved  to  have  given  authority.  (/) 

2324.  (2)  The  most  apposite  illustration  of  our  second  proposi-  Trustees  are 
tion — ^viz.,  that  trustees  are  liable  on  obligations  in  the  nature  of  Sp^bais  and^* 
personal  securities — is  to  be  found  in  the  cases  on  liability  upon  bills  ^^^^  *^""' 
of  exchange.     The  doctrine  here  adverted  to  may  either  be  viewed 

as  a  particular  case  of  liability,  as  for  contract  debt,  or  it  may  be 
rested  on  the  separate  ground,  that  bills  of  exchange  are  in  their 
own  nature  personal  securities,  and  nothing  else.  A  bill  of  ex- 
change does  not  create  a  debt ;  on  the  contrary,  the  presumption 
of  debt  may  be  redargued  by  legal  evidence  of  non-onerosity.  The 
purpose  of  a  bill  is  to  create  what  may  in  popular  language  be 
termed  a  security ;  the  nature  of  the  security  being,  that  the  obli- 
gant  surrenders  his  personal  liberty,  and  submits  to  incarceration 
on  a  formal  warrant  obtained  without  the  intervention  of  a  decree, 
in  the  event  of  his  being  unable  to  meet  the  bill  on  the  elapse  of 
the  appointed  period  of  payment.  In  order  that  a  trustee  obliging 
himself  under  a  personal  obligation  of  this  nature  should  be  exempt 
from  personal  liability,  it  is  necessary  that  the  limitation  of  liability 
should  be  expressly  declared.  Accordingly,  in  all  the  cases  that 
have  occurred  upon  bills  ol  exchange,  the  liability  has  been  held  to 
be  personal.     The  decisions  embrace  questions  involving  the  liabi- 

(e)  2  Sh.  (Ap.  Ca.)  856.    The  rule  that  Bing.  460 ;  Bradley  y.  Heath,  8  Sim.  543, 

trustees  and  executors  are  liable  to  fulfil  see  558,  decided  by  Shadwell,  V.-C;  King 

their  contracts  with  strangers  to  the  trust,  v.  Thorn,  1  T.  B.  489 ;  AppleUm  v.  Binka, 

is  now  so  weU  established  by  native  autho-  5  East.  148. 

rity,  that  it  is  unnecessary  to  occupy  space  (/)  M'Ewan  t.  Campbell,  19  Feb.  1857, 

with  explanatory  notes  on  the  English  de-  2  Macq.  499 ;  Bright  y.  Hutton,  8  H.  of  L. 

cisions.    The  following  cases  may,  how-  Ca.  841 ;  JohnMon  y.  Scott,  18  Jan.  1860, 

eyer,  be  referred  to  as  among  the  most  22  D.  898. 
authoritative : — ChUde  v.  Monine,  2  Bro.  & 
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CHAP.  LZXIII. 


Penooal  bonds. 


Liability  of 
trustees  to  the 
public  as  mem- 
oera  of  a  part- 
nership or  joint- 
tstock  company. 


Indirect  respon- 
sibility. 


lity  of  executors  ;(^)  trustees  under  family  settlemeiitB  ;(A)  trustees 
for  behoof  of  creditors  ;{i)  trustees  of  religious  associations  ;(i)  and 
factors.  (2)     The  defence,  that  the  trustees  had  no  available  funds, 
has  been  expressly  overruled,  (m)    The  question,  whether  the  trust- 
estate  is  bound  by  the  trustees'  bill,  depends,  it  -would  seem,  upon 
the  circumstance  whether  the  trustees  were  acting  within  their 
powers  and  for  the  benefit  of  the  est4te.(n)     On  the  analogy  of  the 
cases  upon  obligatory  letters,(o)  we  may  conclude  that  a  personal 
bond  would  also  be  personally  binding  on  the  subscribing  trustee& 
2326.  (3)  On  the  question,  whether  trustees  investing  trust-money 
in  trade,  or  in  the  shares  of  joint-stock  companies,  are  liable  as  part- 
ners to  fulfil  the  engagements  of  the  company,  there  is  no  direct 
authority  in  the  law  of  Scotland ;  but  there  can  be  little  doubt  that 
the  trustees  are  so  liable,  on  the  broad  principle  that  liability  as  a 
partner  is  incurred  by  every  person  who  holds  himself  out  as  a  part- 
ner, irrespective  of  the  nature  of  his  interest  in  the  partnership,  and 
even  though  he  has  no  interest  in  its  concerns. (/>)     Opinions  to 
this  effect  were  expressed  by  the  Lords  who  took  part  in  the  judg- 
ment on  the  appeal  in  the  Western  Bank  case  ;(q)  and  the  English 
authorities  show  that,  in  the  sister  country,  trustees  are  held  to  in- 
cur liability  to  creditors  of  the  partnership  in  the  same  degree  as 
other  individual  partners. (r)     A  trustee  may  indirectly  incur  re- 
sponsibility in  various  ways ;  as,  for  instance,  in  the  case  of  his 
empowering  the  factor  to  the  trust  to  enter  into  a  particular  con- 
tract;(«)  or  as,  in  the  case  of  a  trust  for  payment  of  creditors,  where 


(ff)  Eaton  Hammond^  Sons Y.  Macgregor'8 
Exrs.,  26  May  1887,  16  Sh.  1012. 

(A)  Patlie  Y.  Thomson,  28  Dec.  1848,  6 
D.  860 :  Thomson  v.  M'Lachlan's  Trs.,  24 
June  1829.  7  Sh.  787. 

(0  Murray  v.  Ckimpbell,  28  Nov.  1827, 
6  Sh.  147 ;  Findlay,  Bannatyne,  j*  Co.  t. 
Ord,  10  July  1846,  8  D.  1089  ;  Anderson  v. 
M'Dowal,  21  March  1865,  8  Macph.  727. 

(k)  Ross  y.  Albion  Joint-Stock  Co.,  14 
Jan.  1831,  9  Sh.  275. 

(I)  Webster  v.  M'Calman,  8  June  1848, 
101).  1188. 

(m)  Eaton  Hammond^  Sons  v.  Macgregor, 
supra. 

(fi)  Pattie  V.  Thomson ;  Findlay,  Banna- 
^tr^y  i"  ^0*  ^*  Ord,  supra, 

(o)  Jeffrey  v.  Brown,  11  June  1824,  2 
Sh.  (Ap.  Ca.)  849,  affinning  1  Sh.  102; 
Chraham  v.  Graham,  16  June  1827,  6  Sh. 
806,  N.  £.  746.  In  the  cases  on  cash- 
credit  bonds,  the  obligation  was  expressed 
to  be  personal;  see  Commercial  Bank  v. 


Sprot,  27  May  1841, 8  D.  989 ;  CarseweU  v. 
Irvine,  12  Jan.  1860,  12  D.  462.  In  prac- 
tice, it  is  understood  that  a  personal  bond 
would  not  be  accepted  from  trustees,  un- 
less they  bound  themselves  as  individuals. 
(p)  See  Gardner  v.  Anderson,  21  Jan. 
1862,  24  D.  815»  and  cases  cited  in  M*F. 

6  CI.  on  Issues,  602,  in  which  issues  "were 
granted  putting  the  question,  whether  the 
defender  held  himself  out  as  a  partner. 

(q)  Lumsden  v.  Buchanan,  stated  tn/ra, 
;  2888. 

(r)  Trustees  and  executors  trading  with 
trust-funds,  under  their  collective  desig- 
nation, are  held  to  be  subject  to  the  ope- 
ration of  the  bankruptcy  laws ;  and  the 
creditors  have  no  claim  against  other  por- 
tions of  the  trust-estote  invested  in  the 
names  of  the  beneficiaries  ;  ex  parte  (%ir- 
land,  10  Ves.  110.  See  ex  parte  Biehard" 
son,  1  Buck,  202. 

(s)  Thomas  v.  Walker's  Trs.,  4  July  1889, 

7  Sh.  828;  4  Den.  1882.  11  Sh.  162. 
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he  permits  the  bankrupt  to  carry  on  the  business  which  is  the  sub-  qhaf.  lxxih. 
ject  of  the  trust,  or  accredits  his  transactions. (^) 

2326.  (4)  On  the  subject  of  continuing  contracts  other  than  that  LUbQityof 
of  partnership,  the  rule  of  UabiHty  is  exemplified  in  the  decisions,  teuuitB, " 
under  which  trustees  adopting  leases  have  been  held  liable  to  the 
proprietor  for  his  Tent{u)    But,  in  this  class  of  cases  also,  there  is 

room  for  the  defence  of  special  contract ;  for  the  landlord  may 
waive  his  claim,  and  allow  the  lease  to  be  taken  up  without  stipu- 
lating for  the  personal  security  of  the  trustee,  (ac)  On  the  other 
hand,  should  the  trustee  insist  on  remaining  in  possession,  at  the 
same  time  repudiating  personal  responsibility,  he  will  be  liable  for 
the  value  of  his  occupation  of  the  subjects,  if  not  in  the  shape  of 
rent,  at  all  events  in  the  equivalent  form  of  damages,  (y)  With  and  feuan. 
regard  to  liability  for  feu-duties,  it  appears  that  infeftment  is  the 
test  of  the  adoption  of  a  feu ;  as  it  is  only  upon  acceptance  of  the 
feudal  estate  that  the  vassal  becomes  bound  to  fulfil  the  prestations 
of  the  charter.  («)  Accordingly,  it  has  been  ruled  that,  pending  a 
dispute  as  to  the  validity  of  the  bankrupt's  title,  the  trustee  may 
enter  into  possession  without  thereby  incurring  a  personal  respon- 
sibility, (a) 

2327.  (5)  The  nature  of  the  transaction  being,  in  the  absence  Liabmty  of 
of  direct  stipulation,  the  main  element  in  the  determination  of  all  r^era^u^n*^' 
questions  of  personal  liability,  it  seems  to  follow  that,  unless  per-  |\«"^We  secu- 
sonal  liability  must  be  invariably  presumed,  the  usual  personal  ob- 
ligation in  heritable  securities  is  not  obligatory  upon  the  person  of 

the  individual  trustee,  except  to  the  extent  of  obliging  him  to 
make  the  estate  available.  This  exception  to  the  general  rule  of 
liability  was  established,  upon  sound  principles,  by  the  concurring 
decisions  of  the  Lord  Ordinary  and  the  Court  in  Gordon  v.  Camp-  Gordon  v. 
bell,  afiirmed  by  the  House  of  Lords  on  appeal.  (6)  Mr  Bell's  trus-  ^"^p^- 
tees,  of  whom  the  respondent  Mr  Campbell  was  one,  borrowed 
from  the  appellant.  Colonel  Gordon,  a  sum  of  £7000  for  the  pur- 
poses of  the  trust-estate.  For  this  loan  they  gave  the  appellant  a 
bond  and  disposition  in  security(c)  over  the  trust-estate,  containing 

{I)  Murray  v.  Campbell^  2S  Nov.  1827,  (z)  Marquis  of  Abercom  v.   Grieve^  16 

6  Sh.  147.  Dec.  1885.  14  Sh.  168 ;  MUcheWs  Tr.  v. 

(tt)  FairUe  v.  NeOwn,  18  Dec.  1821,  1  Pearton,  infra. 

Sh.  222,  N.E.  211;  and  see  chapter  68,  (a)  MitehelVa  Tr.  v.  Pearaon,   28  Jan. 

sect.  1.     Contra,  DuncUu  v.  Kirkaldy'a  Tr.,  1834,  12  Sh.  822! 

21  June  1858,  15  D.  758.  (6)  Gordon  v.  Campbell,  18  June  1842, 

(z)  See  McGregor  y.  Hunter,  21  Nov.  1  BeU,  428,  affinning  2  D.  689. 

1850,  18  D.  90.  (e)  It  is  called  an  "  heritable  bond*'  in 

(y)  Stead  v.  Cox,  20  Jan.  1885,  18  Sh.  BeU's  report. 
280 ;  Riehardaon  v.  SeoU,  24  June  1885, 18 
Sh.  972. 
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CHAP.  Lxxiii.  an  obligation  of  repayment  in  the  following  tenns :  "  Which  sum 
of  £7000  sterling,  we,  as  trustees  aforesaid,  bind  and  oblige  our- 
selves, and  the  survivors  or  survivor  of  us,  and  such  other  person 
or  persons  as  may  be  assumed  by  us  in  virtue  of  the  powers  com- 
mitted to  us  by  the  said  trust-deed,  and  by  which  trust-deed  it  is 
declared,  that  when  the  trustees  shall  amount  to  or  exceed  three,  a 
majority  shall  in  all  cases  be  a  quorum,  to  content  and  repay  to  the 
said  John  Grordon,  his  heirs,  assignees,  or  successors  whomsoever, 
at  the  term  of  Whitsunday  next."  On  this  bond  a  personal  charge 
for  payment  was  given  to  one  of  the  subscribing  tnistees.  Lord 
Moncreiff,  Ordinary,  the  judges  of  the  Second  Division,  and  Lords 
Brougham,  Cottenham  and  Campbell  in  the  Court  of  Appeal,  con- 
curred in  the  opinion  that  the  terms  of  the  bond  did  not  import  a 
personal  undertaking,  but  that  of  trustees  only;  and  the  charge 
was  accordingly  suspended. 
Opinion  of  2328.  Lord  Campbell  observed,  **  It  is  clear  there  was  only  a 

Lord  Cwnpbeii.  limited  liability,  and  not  an  absolute  liability,  tVi  solido^  for  the 
whole  of  this  advance.  The  party  takes  care  to  state  that  he  con- 
tracts in  his  character  of  trustee,  in  words  which  I  need  not  repeat 
(treating  the  trustees  as  a  body,  like  a  corporation),  avoiding  per- 
sonal responsibility ;  and  therefore  I  think  he  was  not  liable,  and 
was  entitled  to  the  su&pension."(d)  We  are  aware  that  it  has  lately 
been  suggested  that  this  decision  turned  on  the  effect  of  the  special 
destination  introduced  into  the  obligatory  clause  ;  though  we  do  not 
discover  from  the  opinions  of  the  law  Lords  that  the  judgment  of 
the  House  proceeded  on  any  other  ground  than  that  the  parties 
contracted  in  their  character  "  as  trustees."  But  the  decision  has 
been  universally  regarded  as  an  authoritative  recognition  of  the 
principle  of  non-liability,  in  cases  where  trustees  become  bound 
in  their  collective  character,  under  a  contract  of  the  nature  of  an 
heritable  security;  and  we  do  not  think  that  any  claim  inconsistent 
with  this  doctrine  in  its  generality  could  now  be  successfully  main- 
tained. 

2329.  It  follows,  by  parity  of  reasoning,  that  trustees  are  not 
liable,  in  consequence  of  executing  a  conveyance  of  trust-property 
for  a  valuable  consideration,  in  personal  warrandice.  The  purchaser 
must  satisfy  himself  of  the  sufficiency  of  the  title,  and  he  is  entitled 
to  have  the  beneficiaries  bound  absolutely.  If  the  security  is  in- 
adequate, sibi  imputet(e)  It  is  not  meant  to  be  affirmed,  how^ever, 
that  trustees  bound  simply  would  not  be  liable  in  personal  warran- 
dice ;  but  merely,  that  in  carrying  the  contract  of  sale  into  execu- 


Liability  of 
trustees  sa 
Tendon  in 
warrandice. 


(d)  1  Bell,  467.  June  1822,  1  Sh.  497,  N.  E.  462;  Keliyy. 

(e)  See  Forbet*  Trt,  v.  Mackintoth,  15      Maeindoe,  6  March  1868,  20  D.  77a, 
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tion,  the  trustees  are  entitled  to  protect  themselves  by  inserting  a  qhap.  lxxhi. 
clause  limiting  their  liability  to  warrandice  from  fact  and  deed. 
It  has  never  been  expressly  decided  whether  trustees,  assigning  a  Warrandice  of 
personal  right,  are  bound  to  warrant  the  subsistence  of  the  debt,  sales  of  per- 
We  rather  think  that,  in  the  absence  of  an  express  bargain  to  the  ^     property. 
contrary,  they  would.     In  sales  of  ships  and  other  corporeal  move- 
ables, it  is  not  usual  to  stipulate  for  express  warrandice ;  but  we 
incline  to  think  that  the  trustees  undertake  by  the  sale  an  implied 
personal  obligation  to  warrant  the  title. 

2330.  (6)  The  liability  of  trustees  subscribing  the  contract  of  a  Liability  of 

•    •    A     A      T_  •        jt     •  n      x*  'J.  J-  •  A        J  trustees  to  co- 

jomt-stock  company,  in  their  collective  capacity,  and  registered  partners,  and 
under  their  designation,  was  confessedly  an  open  question  in  Scot-  '**'  **"** 
land  until  the  decision  of  the  cases  at  the  instance  of  the  liquidators 
of  the  Western  Bank.  In  the  treatise  on  which  the  present  work 
is  founded,  an  opinion  was  expressed  (in  opposition  to  the  view 
which  had  been  taken  of  the  question  in  the  Court  of  Session),  that 
trustees  were  liable  for  calls  in  the  same  degree  as  other  share- 
holders, unless  their  liability  were  restricted  by  the  act  of  the  share- 
holders, or  by  a  general  clause  in  the  company's  deed  of  settlement. 
That  opinion  has  been  fully  confirmed  by  a  unanimous  judgment 
of  the  House  of  Lords,  in  the  case  of  Lumsden  v.  Bv^hanan ;  (/) 
and  the  point  is  therefore  no  longer  open  to  discussion.  It  may  not, 
however,  be  altogether  useless  to  examine  the  different  conditions 
under  which  questions  of  this  kind  may  be  presented. 

2331.  In  the  first  place,  it  is  clear  in  principle,  and  undisputed  [Jnauthorised 
in  practice,  that  trustees  who,  without  authority,  or  in  breach  of 

their  trust,  invest  the  trust-money  in  the  shares  of  a  mercantile 
company,  are  personally  liable  in  contribution  as  partners ;  and  that 
the  trust-estate  is  exempt  from  liability,  (gr)  In  the  case  of  the  Bon  Case  of  the 
Accord  Insurance  Company, {h)  it  seems  to  have  been  assumed  that  i^rmceCo. 
the  trustees  were  not  personally  liable,  probably  because  they  had 
not  subscribed  the  company's  contract ;  and  the  only  question  raised 
was  as  to  the  extent  to  which  they  were  liable  to  make  the  trust- 
estate  forthcoming.  In  the  more  recent  cases  which  have  been  re- 
ferred to,  the  argument  for  the  trustees  was  based  on  the  assump- 
tion that  they  had  acted  within  their  authority  in  making  or  con- 
tinuing the  investments,  and  it  was  admitted  that  a  trustee  w^ho 
invests  the  trust-money  in  shares,  without  authority  given  by  the 
deed  of  trust,  is  to  be  held  to  have  made  the  investment  as  an  in- 
dividual shareholder. 

(/)  Stated  infra,  J  2838.  (A)  Bon  Accord  Int.  Co.  v.  Souter'$  Trs,, 

(^)   Dundee  Ry.  Co,  v.  Miller,  81  Jan.      11  Dec.  1860,  13  D.  296. 
1882,  10  Sh.  269 ;  Malcolm  v.  West  Lothian 
Ry.  Co.,  10  June  1886,  18  Sh.  887. 
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OHAF.  LXXIII. 

Tnuteesftre 
not  liable  unleu 
they  have  com- 
pleted a  title  to 
the  shares  bj 
transfer  and 
registration. 


LuiHuden  t. 
Buekanan, 


2332.  In  the  next  place,  it  is  clear  that  a  trustee  is  not  personally 
liable  as  a  contributory  in  respect  of  shares  standing  in  the  name  of 
the  truster,  to  which  he,  the  trustee,  has  not  made  up  a  title.  Thus, 
in  a  question  as  to  the  liability  of  the  executors  or  other  representa- 
tives of  a  deceased  shareholder,  the  rule  of  law  is  undoubted — that 
where  the  shares  are  in  the  hereditas  jcLcens  of  the  deceased  uncon- 
firmed,^-or  where,  although  confirmation  has  been  expede,  the 
shares  stand  untransferred  in  the  name  of  the  testator  or  consti- 
tuent of  the  trustees, — the  claim  of  the  company  is  solely  against  the 
defunct's  estate,  and  the  obligation  of  the  executor  is  to  make  the 
executry-estate  forthcoming  to  the  creditors,  (t)  He  can  only  incur 
personal  liability  by  denuding  of  the  surplus  estate  before  satisfying 
the  claims  upon  it.  In  the  event  of  such  a  claim  emerging  after 
the  surplus  estate  had  been  transferred  to  the  heirs  or  beneficiaries, 
it  is  thought  that  a  similar  claim  would  lie  against  them,  i.e.,  to 
the  extent  to  which  they  had  derived  benefit  from  the  general  suc- 
cession. (A;) 

2333.  The  rule  according  to  which  a  trustee  investing  the  trust- 
money  in  the  stock  of  a  mercantile  company,  or  continuing  the 
truster's  investments  after  his  death,  is  held  to  undertake  a  per- 
sonal obligation  to  contribute  towards  the  liabilities  of  the  company, 
was,  as  already  observed,  finally  estabUshed  by  the  judgment  of  the 
House  of  Lords  in  Lumaden  v.  Bv>chanan,{l)  The  principle  of  this 
rule  is  clearly  and  succinctly  stated  in  the  opinion  of  Lord  West- 
bury  :  and  the  following  passage,  which  we  transcribe  from  that 


(i)  Sturroch  v.  Th&nCa  Exr»,,  18  D.  762. 
The  proyisions  of  the  Joint-Stock  Com- 
panies Act  upon  this  point  seem  to  be  de- 
claratory of  the  common  law.  Trustees 
are  not  boand  to  take  up  a  partnership ; 
Dowru  y.  Collins,  6  Hare,  418 ;  and  if  they 
abstain  from  taking  up  the  partnership  in- 
terest, the  estate  of  the  deceased  wiU  be 
liable  under  the  Act  to  the  same  extent  to 
which  the  deceased  would  haye  been  had 
he  liyed,  and  the  executor  will  be  liable 
only  for  a  due  administration;  19  &  20 
Vict.,  c.  47,  }  66 ;  Armtirong's  case,  1  De 
G.  k  Sm.  565 ;  Blakely's  case,  18  Beay. 
188,  and  on  appeal,  8  M*N.  &  G.  726; 
Oowthwaite's  case,  8  M'N.  &  G.  187 ;  Cross- 
field's  case,  2  De  G.  M'N.  ft  G.  128 ;  and 
cases  of  Drummond  and  Northumberland, 
etc..  Bank,  infra.  See  also  case  of  Bon  Ao 
cord  Marine  Ins,  Co,  y.  Souter*s  Trs,,  supra, 

2815. 

(it)  In  ex  parte  Luard,  re  The  Northumber- 


land and  Durham  District  Bank,  29  L.  J. 

Ch.  269,  it  was  decided  by  the  Lords  Jus- 
tices that,  where  stock  had  been  transferred 
into  the  name  of  a  married  woman,  to  her 
separate  use,  the  husband,  and  not  merdj 
the  wife's  separate  estate,  was  liable  to  be 
placed  on  the  list  of  contributories. 

(/)  Lumsden  y.  Buchanan,  22  June  1865, 
4  Macq.  950 ;  8  Macph.  H.  L.  89,  rerersing 
2  Macph.  695.  Under  the  rule  established 
in  this  case,  liability  attaches  to  cwroten 
bonis  and  other  judicial  officers  aa  well  is 
to  priyate  trustees ;  Lumsden  y.  J*eddie,  16 
Noy.  1866,  5  Macph.  84.  In  the  leadtsg 
case,  one  of  the  trustees,  Dr  BuchansB. 
who  did  not  sign  the  contract  of  copartnery, 
was  held  not  to  haye  undertaken  a  peiscmtl 
liability.  But  the  subscription  of  a  trans- 
fer of  shares  has  been  held  equivalent  to 
signing  the  contract  of  copartnery ;  Grokm 
y.  Western  Bank,  28  Feb.  1866,  4  Maqik. 
484. 
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opinion,  appears  to  embrace  all  that  is  important  to  be  known  upon  ohap.  wxih. 
the  subject : — "  By  the  law  of  England,  if  an  executor  or  trustee  joins 
a  partnership  or  company,  for  the  purpose  of  investing  or  employing 
usefully  part  of  the  estate  of  the  testator  or  of  the  trust,  he  is  person- 
ally liable  for  all  the  consequences  of  his  engagement ;  for  the  law 
assumes,  and  rightly,  that  he  depended  on  the  condition  of  the  as- 
sets or  trust-estate  for  his  own  security,  and  if  he  acted  within  the 
scope  of  his  authority,  he  is  left  to  seek  his  indemnity  from  the 
trust-estate  or  the  beneficiaries.  And  this  is  both  just  and  expe- 
dient. If  it  were  held  that  persons  entering  into  contracts  with  a 
trustee  were  really  contracting,  not  with  the  individual,  but  with 
the  trust-estate,  it  would  be  necessary  to  examine  the  state  and 
amount  of  the  trust-property  and  the  powers  of  the  trustee  before 
any  contract  was  entered  into ;  and  the  like  examination  would  be 
equally  indispensable  after  the  contract  was  made,  for,  as  the  trust- 
estate  would  be  bound,  it  could  not  be  dealt  with  or  disposed  of 
until  the  consequences  of  the  contract  were  ascertained.  The  re- 
spondents in  eflPect  assert  by  their  argument  that,  if  trustees  in 
Scotland  enter  into  a  contract  on  behalf  of  the  trust-estate,  they  are 
not  personally  answerable  for  the  consequences.  I  agree  with  the 
minority  of  the  consulted  judges  that  there  is  no  such  general  rule 
A  trustee  may,  both  in  England  and  in  Scotland,  so  limit  and  re- 
strict any  contract  he  may  enter  into  as  to  exclude  (as  between 
himself  and  the  other  parties  to  such  contract)  personal  liability 
But  this  must  be  the  result  of  express  stipulation."(m) 

2334.  Trustees  and  executors,  who  wish  to  avoid  personal  lia-  How  liability 
bility  as  contributories,  ought  not  to  make  up  titles  to  shares  stand-  "*^  ^  avoided. 
ing  in  the  name  of  their  constituents.  Where  confirmation  is  re- 
quisite to  give  a  title  to  a  purchaser,  it  may  be  taken  without  risk 
of  personal  responsibility ;  but  the  shares  ought  to  be  transferred 
directly  from  the  hcereditas  of  the  truster  into  the  name  of  the  pur- 
chaser, the  transfer  being,  if  necessary,  expressed  to  be  with  the 
consent  of  the  trustees,  (ti) 


(m)  8  Macph.  H.  L.  98 ;  4  Macq.  956. 

(n)  In  the  case  of  the  Northumberland 
and  Durham  JBank^  ex  parte  DiacorCe  Exrt.y  1 
Dr.  &  Sm.  226,  executors  who  had  receiyed 
diTidends,  but  whose  names  had  not  been 
entered  on  the  list  of  shareholders,  were 
held  liable  to  be  put  on  the  list  of  con- 
tributories, but  only  qua  executors,  and  for 
the  purpose  of  operating  by  calls  on  the 
trust-estate.  In  ex  parte  Drummond,  2 
Qiff.  189,  it  appeared  that  trustees  under 
a  Scotch  trust-disposition  and  settlement 


were  entitled  to  certain  shares  in  the 
Royal  Bank  of  Australia;  but  that  the  deed 
was  not  acted  on  for  some  years.  The 
truster's  eldest  son  took  out  administration 
to  the  personal  estate  in  England,  includ- 
ing the  shares  in  question ;  and  on  the 
company  being  wound  up,  his  name  was 
placed  on  the  list  of  contributories.  After- 
wards the  trust-deed  was  set  up  by  a  de- 
cree of  the  Court  of  Session  ;  and  the  Court 
of  Appeal  in  Chancery  ordered  the  names 
of  the  trustees  to  be  substituted  in  the  list 
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OHAF.  HXIIl. 

Effect  of  regis- 
trstion  of  the 
troflteM  under 
their  collective 
dMignation. 


Doctrine  of  the 
Uw  of  Englud. 


2336.  The  liability  of  trustees  as  contributories  may,  of  course, 
be  limited  by  a  special  contract ;  that  is,  by  a  clause  in  the  com- 
pan/s  settlement  expressly  limiting  the  liability  of  trustees  and 
executors,  or  by  a  special  contract  between  the  individual  trustee 
on  the  one  part,  and  the  company,  or  those  having  authority  to 
bind  it  in  matters  of  this  description,  on  the  other,  (o)  With  refer- 
ence to  the  possibility  of  limiting  the  liability  of  trustees  by  special 
agreement,  it  deserves  to  be  considered  whether  it  would  be  effectual 
unless  it  were  specially  authorised  by  the  contract  of  copartnery. 
It  is  to  be  observed  that,  although  the  directors  of  a  jointr-stock 
company  have  authority  to  bind  the  partners  in  such  transactions 
with  third  parties  as  are  within  the  scope  of  the  company's  business, 
it  by  no  means  follows  that  they  have  authority  to  limit  the  lia- 
bility of  purchasers  of  shares  by  the  insertion  of  special  stipulations 
to  that  effect  in  the  transfers,  (jo) 

2336.  It  appears  that,  in  England,  no  doubt  has  ever  been  enter- 
tained as  to  the  liability  of  a  trustee  or  executor  to  be  placed  upon 
the  list  of  contributories,  in  the  absence  of  any  special  stipulation  to 
the  contrary,  (g)     The  principle,  that  an  executor,  on  becoming  a 


of  contributories  for  that  of  the  son.  It 
appears  that,  in  this  case,  the  trustees  had 
not  been  entered  on  the  register  of  share- 
holders, and  there  was  no  question  of  per- 
sonal, but  merely  of  representative  liability 
under  the  65th  section  of  the  Statute. 

The  case  of  Finlay^  Hodgson,  ^  Co.  in  re 
The  Mexican  ^  South  American  Mining  Co., 
27  L.  J.  Ch.  664,  4  Jur.  N.  S.  1030,  illus- 
trates the  doctrine  that  liability  attaches 
rather  in  respect  of  title  than  of  interest. 
A  London  banking  firm  held  1468  scrip 
shares  in  the  company,  whereof  60  were  in 
their  own  right,  and  1895  for  other  per- 
sons. There  was  evidence  that  the  direc- 
tors knew  that  the  bank  were  trustees  to 
some  extent,  but  were  not  aware  of  the  par- 
ticulars. There  was  no  register  of  share- 
holders, and  no  deed  of  settlement.  iSir 
John  Romilly  held  that  the  bankers  were 
to  be  put  upon  the  list  of  contributories 
for  their  own  shares,  but  not  for  those  of 
their  constituents.  Here  there  was  no 
question  of  liability  qua  trustees.  The  re- 
lation between  the  bankers  and  their  con- 
stituents was  a  simple  resulting  trust;  and 
the  constituents  were  liable.  In  another 
branch  of  the  same  case  it  was  determined 
that,  where  there  was  no  deed  of  settle- 
ment or  register,  the  test  of  liability,  in 
the  case  of  a  partner  holding  scrip  shares 


in  his  oum  name,  was  the  possession  of  the 
scrip ;  ex  parte  Barclay,  27  L.  J.  Ch.  660. 
Finlay's  case,  therefore,  amounts  to  this, 
that  where  liability  results  merely  from 
possession,  the  Court  will  inquire  whether 
that  possession  was  beneficial. 

(o)  The  registered  owner  of  shares  may 
create  a  trust  of  the  personal  right  to  them 
by  depositing  the  shares  with  a  trustee  in 
security,  or  for  a  special  purpose.  A  trans- 
action of  this  nature  does  not  make  the 
trustee  liable  as  a  contributor;  for  the 
trustee  has  only  a  jus'  ad  rem,  and  not  a 
property  title  to  the  shares,  and  ia  there- 
fore not  a  partner ;  HalVs  case,  1  M'N.  & 
G.  807.  We  assume  of  course  that  the 
transaction  is  not  collusive ;  that  there  is 
a  reversionary  interest  remaining  in  the 
truster. 

{p)  Davidson's  case,  8  De  G.  &  Sm.  21 ; 
PanieVs  case,  23  Beav.  568  ;  NiekoWscaaa, 
24  Beav.  689;  Davidson's  case,  4  Kay  and 
Johns.  688. 

{q)  Spence's  case,  17  Beav.  208 ;  HaXTs 
case,  1  M'N.  &  G.  807.  In  decisions  un- 
der the  Joint-Stock  Companies  Act  of  1848, 
of  which  the  above  are  instances,  it  appeazs 
that  the  placing  of  a  party  on  the  list  of 
contributories  was  considered  by  the  judges 
as  a  decision  affecting  his  liability  to  co- 
partners.   A  party  who  was  liable  to  tb» 
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partner,  is  responsible  as  such  without  limitation,  was  impliedly  chap,  lxxih. 
decided  by  Lord  Eldon  in  ex  parte  Garland.  (7-)  Although  the 
question  there  was  with  creditors  of  the  trust,  yet  the  principle 
was  clearly  laid  down  that  the  trust-estate  was  not  liable,  as  it 
must  have  been  had  the  trustees  not  been  partners.  («)  The  prin- 
ciple of  this  decision  has  been  repeatedly  af&rmed  in  questions 
with  creditors ;  {t)  and  it  is  immaterial  whether  the  trading  was 
or  was  not  authorised  by  the  terms  of  the  trust  ;(w)  whether  the 
creditors  had  or  had  not  notice  that  they  were  carrying  on  a  trade 
as  trustees  for  others  ;(x)  and  whether  they  had  or  had  not  trust- 
funds  in  their  possession,  (y) 

2337.  In  other  cases  it  has  been  held  that  the  general  estate  of  in  what  cases 
a  truster  was  not  liable  for  loss  sustained  in  consequence  of  a  portion  is  Lbie  to  «)ii^ 
of  the  estate  having  been  invested  in  business ;  on  the  principle,  *"*^"*«" 
that  the  engaging  in  trade  was  the  trustee's  individual  act.      It 

has  been  held  that  a  testator  may  sever  a  part  of  his  funds  from 
the  general  estate,  and  authorise  his  trustees  to  invest  it  in  busi- 
ness ;  and  that  such  part  of  it  will  alone  be  liable  for  the  obliga- 
tions of  the  company,  (z)  This  appears  to  us  to  be  rather  a  danger- 
ous doctrine  ;  since,  by  a  slight  extension  of  it,  a  purchaser  might 
transfer  his  mining  or  bank  stock  into  the  names  of  trustees,  by  a 
deed  inter  vivos,  and  in  so  doing  would  be  held  to  limit  his  liability 
to  the  value  of  the  stock. 

2338.  (7)  It  is  scarcely  necessary  to  prove  by  a  formal  citation  Liability  of 
of  authorities  that  trustees  are  directly  and  personally  liable  to  fraud  or  pw- 
make  reparation  for  injuries  caused  by  their  own  fraud  or  negli-  ^ncL 
gence.     It  is  to  be  observed,  that  in  this  class  of  cases  the  injured 

party  has  no  recourse  against  the  trust-estate,  since  the  trustees  are 

ex  hypotkesi  not  acting  under  the  protection  of  their  powers  ;  for, 

of  course,  a  trust  can  never,  on  any  sound  principle  of  construction, 

be  held  to  give  the  trustees  a  license  to  commit  injury  or  injustice,  in  such  cases 

"  It  is  quite  obvious,''  observed  Lord  Cottenham  in  a  leading  case,  berewvered°° 


public  aa  a  reputed  partner,  but  who  was  (r)  Ex  parte  Oarland,  10  Ves.  110. 

Dot  liable  in  a  question  with  other  part-  (a)  10  Ves.  118. 

nexs,  would  not  have  been  placed  upon  the  (t)  See  BMeley's  Exrs.^  18  Beav.  188, 

list ;  North  of  England  Bank^  ex  parte  Arm-  per  Lord  Langdale,  and  see  8  M'N.  &  G. 

Mrangj  1  De  Q.  &  Sm.  670 ;  Anga£  case,  1  781 ;   ex  parte  Gowthwaite,   8  M*N.  &  G. 

De  G.  &  Sm.  568.  The  principle  upon  which  1 99. 

the  liability  to  be  placed  as  a  contributory  (w)  Lueaa  v.  Beach,  1  M.  &  G.  417. 

depends,  under  the  96-7th  sections  of  the  (z)  See  Downee  v.  Colline^  6  Hare,  418; 

Act  of  1856,  is  precisely  similar ;  per  Tur-  Labouchere  v.  Tupper,  11  Moore's  P.  C.  Ca. 

ner,  li.  J-i  in  Luard'e  case,  29  L.  J.  Ch.  271  198. 

cases   of  Drummond'e  and  DixmCe  Exrs,,  (y)  Pheniy.  Gillan,  5  Hare,  1. 

noticed   mpra,  }  2888,   note;  and   Lord  (z)  See  Williams  on  Executors,  6th  ed. 

yj^eathwry^Bdictumui  Lumedtn'v.  Buchanan,  p.  1656;    ex  parte  Oarland,  ut  eupra;  ex 

cited  above.  parte  Richardson,  1  Buck,  202. 

VOL.  IL  2  K 


from  the  trust- 
estate. 
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cnxr.  Lxxiii^  "  ^'^^^  i^  ^*oulJ  be  a  direct  violation  in  all  cases  of  the  purpose  of 
In  such  cMsea     ^^^^  CFcator  of  auj  gift,  OF  benefit,  or  charity,  to  provide  out  of  the 
witSit'tT"^  charity  fund  for  the  payment  of  damages  from  the  improper  acts  of 
from  the  tnwt-   thosc  who  have  the  management  of  the  fund.     .     .     .     The  author 
of  the  gift,  the  creator  of  the  charity,  intended  that  the  officers  of 
the  charity  should  have  the  fund  confided  to  them,  and  he  looked 
only  to  the  trustees  for  the  proper  management  and  performance 
of  the  purposes  of  the  trust.     Whereas  to  give  damages  out  of  the 
fund  would  not  be  a  purpose  which  the  founder  had  in  view,  but 
would  be  a  direct  violation  of  the  purpose  for  which  the  fund  was 
intended."(a)    These  observations  were  made  in  deciding  an  action 
in  which  damages  were  claimed  against  trustees  in  their  fiduciary 
capacity,  on  the  ground  that  they  had  refused  to  admit  the  pursuer 
to  the  benefit  of  the  charity.     The  law  lords  were  unanimously  of 
opinion  that  the  claim  was  untenable. 
PenoMi  ii»-  2339.  On  the  question  of  personal  liability  we  shall  refer  to  two 

gence.  cascs,  iu  oue  of  which  the  action  was  laid  upon  legal  fraud ;  in  the 

other,  upon  negligence.  The  case  of  Allan  v.  Kerr's  Trustees (b) 
was  an  action  for  reduction  of  a  sale  by  trustees  of  stock  in  a  bank- 
ing company  on  the  ground  of  fraudulent  misrepresentation.  The 
Court  were  of  opinion  that  no  relevant  case  had  been  made  out 
against  the  trustees;  that  the  alleged  misrepresentations  were 
those  of  the  company ;  and  that  the  trustees  had  no  more  know- 
ledge of  the  company's  affairs  than  any  private  shareholder,  and 
were  not  responsible  for  its  reports.  But  it  was  assumed  by  all  the 
judges,  that  if  the  trustees  had  uttered  any  false  representation  as 
an  inducement  to  the  pursuers  to  make  the  purchase,  they  would 
have  been  liable  personally,  like  any  private  shareholder,  to  make 
reparation. 
Liability  of  2340.  The  Other  case  alluded  to(c)  raised  the  question  of  the 

acts  of  their  liability  of  trustees  for  the  acts  of  their  employees.  Mr  Kinloch  of 
cmpioyeea.  Kiuloch,  as  oue  of  the  trustees  on  the  estate  of  Cronan,  had  let 
certain  farms  to  the  pursuer  by  lease,  under  which  the  proprietors 
were  bound  to  make  and  maintain  certain  embankments  for  the 
purpose  of  protecting  the  estate  against  flooding.  In  consequence, 
as  alleged,  of  operations  upon  the  embankment,  a  portion  of  the 
property  was  flooded ;  and  the  tenant  raised  an  action  against  ilr 
Kinloch,  as  an  individual,  claiming  damages  on  the  ground  that 
the  injury  had  been  caused  by  the  operations  upon  the  embank' 

(a)  fferiofa  Hospital  v.  Ross,  19  March  (b)  Allan  v.  Kerr*s  7V».,  7  June  1S53;» 

1846,   6  Bell,  87 ;   see  p.  46,  and  Lord  16  D.  726. 

Campbeirs  opinion,  p.  66 ;  also  Duncan  v.  (e)  Hill  v.  Kinloch,  1  March  186^  IS 

Findlater,  there  referred  to..  D.  722. 
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ment  performed  under  his  directions.  His  defence  was,  that  as  chap,  lxxhi. 
the  pursuer  concluded  against  him  only  as  a  private  individual,  no 
action  could  lie  against  him  without  an  averment  that  he  had 
acted  nimiously  and  recklessly,  (d)  The  Court  were  unanimously 
of  opinion  that  the  pursuer  would  be  personally  liable  for  a  breach 
of  his  obligation.  On  the  principle  of  this  case,  it  may  safely  be 
affirmed  that  private  trustees  carrying  on  a  business  attended  wdth 
hazard  would  be  personally  liable  to  make  reparation  for  any  injury 
that  might  be  sustained  through  the  negligence  of  their  subordi- 
nates, on  the  same  grounds,  and  subject  of  course  to  the  same  limi- 
tations as  those  by  which  the  liability  of  private  individuals  is  re- 
gulated. But  any  sum  paid  as  damages  resulting  from  the  fault  of 
employees,  assuming  that  the  trustees  had  done  their  duty  in  the 
selection  of  competent  persons,  would  be  chargeable  against  the 
trust-estate  in  a  question  between  the  trustee  and  beneficiary. 

2341.  The  liability  of  public  trustees,  acting  under  statutory  Liability  of 
authority,  is  determined  by  the  decisions  of  the  House  of  Lords  in  For'the  «te^ 
Duncan  v.  Findlater  and  The  Ministers  of  Edinburgh  v.  The  Magis-  ^^^^  employees. 
trates.  In  the  first  of  these  cases  it  was  decided  that  no  claim  lay 
against  the  funds  of  a  road  trust  in  respect  of  an  injury  sustained 
by  a  private  individual  using  the  road.(e)  In  the  second  case(/) 
it  was  ruled  that  the  magistrates  and  town  council  were  not  liable 
in  their  corporate  capacity  to  make  reparation  for  the  loss  sustained 
by  the  ministers  of  the  city,  who  were  entitled  to  the  proceeds  of 
an  assessment,  in  consequence  of  the  magistrates  having  neglected 
to  perform  the  duty  of  collecting  the  assessment  in  terms  of  their 
statutory  powers.  An  opinion,  however,  was  intimated,  that  the 
members  of  the  corporation  were  responsible  for  the  consequences 
of  their  personal  negligence  \{g)  and  an  opinion  to  a  similar  pur- 
port w^as  intimated  by  Lord  Cottenham  in  Findlater's  case,  subject 
to  the  observation,  that  while  the  trustees  kept  within  their  powers, 
they  would  not  be  liable  for  any  damage  which  their  acts  might 
occasion  to  other  persons.  (A)  It  would  seem,  therefore,  that  in  the 
case  of  an  injury  resulting  from  the  fault  of  employees  of  the  trus- 
tees, untess  the  injured  party  can  substantiate  a  claim  against  the 
surveyor  or  other  person  employed  by  the  trustees,  he  will  have  no 
redress,  (t) 

(d)  Irvine  v.   Tait,  8  June   1808,   M.      see  Pearson  v.  Mage,  of  Moniroee,  1669,  M. 
"  Deathbed,"  App.  No.  1.  13,098 ;  Innee  v.  Mage,  of  Edinburgh,  1798, 

(e)  Duncan  v.  FindUUer,  28  Aug.  1889,      M.  13,189.. 

M'L.  &  Rob.  911,  reversing  16  Sh.  1160;  (g)  Per  Lord  Campbell,  6  Bell,  687. 

yew  Clyde  Shipping  Co,  Y.  River  Clyde  Tre,,  (A)  M'L.  &  Rob.  980;  and  see  Britieh 

16  July  1842,  4  D.  1621.  Plate  Manufacturert  v.  Meredith,  4  T.  R. 

(/)  MiM,  of  Edinburgh  v.  The  Mage,  of  794;  Bolton  v.  Crotother,  4  Dow.  &  Ry.  195. 

EdifUfitrgh,  27  July  1849,  6  Bell,  609.   And  (i)  A  different  rule  has  been  laid  down 
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CHAP,  txxiii.        2342.  The  judgment  of  the  House  of  Lords  in  Bo&s  y,  Heriofs 
incom  tent  to   ^ospiial{k)  decided  an  important  point  of  practice  with  reference 
aw«rd  personal   to  personal  actious,  viz.,  that  it  is  incompetent  to  pronounce  decree 
•gEinst  trnstees  agaiust  trustces  personally  under  a  summons  the  conclusions  of 
Mndttdesl^kintt  which  are  directed  against  them  in  their  fiduciary  character.     The 
wrti^y  ^*      conclusions  of  the  summons  were,  that  "  in  respect  the  pursuer  has, 
in  consequence  of  the  repeated  refusals  of  his  said  applications  to 
he  admitted  to  the  benefit  of  the  said  institution,  as  before  men- 
tioned, suffered  great  hardship,  loss,  and  damage,  and  his  prospects 
in  life  have  been  seriously  injured,  the  feoffees  of  trust  and  gover- 
nors foresaid,  defenders,  ought  and  should  be  decerned  and  ordained, 
by  decree  of  the  said  lords,  to  make  payment  to  the  pursuer  of  the 
sum  of  £500  sterling."    Lord  Cottenham  observed,  that  though  the 
pursuer  did  not  expressly  pray  that  the  damages  might  be  paid  out 
of  the  trust-fund,  the  summons  was  so  constituted  that  he  could 
not  get  any  damages  except  out  of  the  trust-fund;  and  he  was 
clearly  of  opinion  that  a  personal  decemiture  was  out  of  the  ques- 
tion. (Z)     Lord  Brougham's  opinion  is  equally  explicit,  (m)    Where, 
therefore,  the  object  of  a  pursuer  is  to  claim  damages  against  a 
trustee  personally  for  breach  of  trust,  it  is  better  that  he  should  not 
be  designed  as  trustee  in  the  formal  part  of  the  summons.     It  is 
sufficient  that  the  nature  of  the  fiduciary  relation  should  be  set 
forth  in  the  condescendence,  along  with  the  facts  constituting  the 
alleged  breach  of  trust. 

respecting  the  liability  of  magistrates  in  1866,  17  D.  730 ;  Itmes  v.  Mags,  of  Edm- 

their  corporate  capacity.    Corporations,  it  burffh,  1798,  M.  18,189. 

seems,  are  regarded  not  as  trustees  for  the  (k)  Rosa  y.  I£eriof$  Hospital,  19  March 

public,  but  as  individual  persons  respon-  1846,  5  Bell,  87. 

Bible  for  the  consequence  of  their  malfeas-  (I)  6  Bell,  46. 

ance ;  Dar^  v.  Ma^s.  of  Forfar,  10  March  (m)  5  Bell,  51. 
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CHAPTER  LXXIV. 

LIABILITIES  INCURRED  BY  TRUSTEES  AND  EXE- 
CUTORS TO  THEIR  CONSTITUENTS. 


I.  Ltability  for  Personal  Negligence, 

II.  — —  in  relation  to  Payment  of 

Interest, 


III. for  Co-trustees  J  and  Limitation 

of  Liability. 
IV. for  Factors. 


2343.  The  subject  of  the  present  chapter  has  been  to  a  large  Limits  of  the 
extent  anticipated  in  treating  of  the  duties  and  powers  of  trustees.  ^"  ^^' 
As  a  general  rule,  the  abuse  of  a  power,  or  the  omission  to  perform 

a  duty,  carries  with  it  a  commensurate  liability  to  the  beneficiary 
-who  has  been  injured  by  the  breach  of  trust.  The  line  of  the  trus- 
tee's duty,  in  the  exercise  of  the  various  functions  which  devolve 
upon  him,  is  marked  out  by  the  records  of  decided  cases,  in  which 
the  sanction  of  personal  liability  has  been  attached  to  divergence 
from  that  line.  It  would  not  have  been  possible  to  convey  to  the 
reader  any  adequate  view  of  the  obligations  incumbent  upon  trus- 
tees, and  the  diligence  which  the  law  exacts  from  persons  holding 
the  ofiBce,  without  going  into  a  detailed  examination  of  the  cases 
in  which  the  nature  of  the  duties  incumbent  upon  the  trustee  has 
been  determined  by  the  application  of  that  most  rigorous  of  tests, 
the  test  of  personal  responsibility. 

2344.  Upon  the  subject  of  liability  to  the  trustee's  constituents  (i)  General  reia- 
in  its  general  relations,  and  with  reference  to  the  acts  of  the  indi-  **"°^  ^^  subject. 
vidual  trustee,  our  observations  are  therefore   necessarily  brief ; 

being,  in  fact,  little  more  than  a  summary  of  the  results  of  previous 

cliapters  but  regarded  from  a  different  stand-point — the  interests 

of  the  trustee  being  at  present  the  object  in  view,  as  were  those  of 

the  beneficiary  in  the  chapters  on  Duties  and  Powers.   There  remain  (2)  Liability  for 

behind  the  special  topics  of  the  liability  of  trustees  and  factors  for  *°*®'®"*- 

interest  on  unproductive  capital ;  the  question  of  joint  or  individual  (3)  Liaiiuty  for 

responsibility  in  relation  to  the  intromissions  of  co-trustees ;  and 

the  doctrine  of  constructive  liability  for  the  intromissions  of  factors ;  (4)  for  factors. 

including  in  the  last  two  divisions  the  subject  of  the  construction 
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and  effect  of  indemnity  clauses.  The  subjects  last  mentioned  are 
obviously  susceptible  of  discussion  in  their  more  general  relations ; 
the  grounds  of  constructive  responsibility  for  the  acts  of  other  per- 
sons being  manifestly  independent,  in  a  great  degree,  of  the  specific 
character  of  the  duties  omitted  or  acts  perfofmed  by  the  defaulting 
administrator.  These  topics  we  shall  accordingly  discuss  at  greater 
length,  and  without  reference  to  what  has  been  said  in  previous 
chapters. 


SECTION  I. 


LIABILITY  FOR  PERSONAL  NEGLIGENCE. 

i>iii{?ence  prcst-        2346.  lu  the  determination  of  questions  of  liability,  even  as 
ftbe  by  trustees,  jj^^^g^jj  trustee  and  beneficiary,  very  little  aid  is  to  be  derived  from 

general  maxims.  It  has  frequently  been  asserted — and  we  are  not 
aware  that  the  principle  has  ever  been  directly  controverted — that 
the  responsibility  of  gratuitous  trustees  under  the  law  of  Scotland 
was  inferior  in  degree  to  the  diligence  prestable  by  mandatories 
according  to  the  principles  of  the  civil  law  ;(a)  but  it  is  impossible 
to  peruse  the  numerous  decisions,  in  which  personal  responsibility 
has  been  enforced  against  gratuitous  trustees  under  circumstances 
of  hardship,  without  perceiving  that  the  old  partitions  which  se- 
parated the  several  degrees  of  culpa  have  been  refined  away  to  such 
an  extent  that  the  distinctions  have  no  longer  any  practical  bear- 
ing upon  the  actual  questions  which  occur  in  regard  to  the  ad- 
ministration of  trusts.  The  doctrine  of  the  limited  responsibility 
of  trustees,  if  it  exists  at  all,  holds  good  only  in  questions  of  liability 
for  acts  in  which  the  trustee  himself  has  not  personally  participated. 
2346.  It  is  to  be  regretted  that  no  effort  has  been  made  to  lay 
down  a  distinct  criterion  of  liability  in  regard  to  the  responsibility 
of  the  trustee  for  negligence.  If  the  rule  of  liability  actually  in 
operation  is,  as  it  seems  to  be,  that  of  strict  diligence,  it  were  better 
for  all  parties  that  it  should  be  authoritatively  laid  down  and  in- 
flexibly applied.  The  trustee  would  then  be  put  upon  his  guard ; 
and  if  he  did  find  himself  involved  in  personal  responsibilities  in 
consequence  of  negligence,  he  would  at  least  be  spared  the  annoy- 
ance of  a  costly  litigation,  ending,  as  personal  actions  against  trus- 
tees usually  do  end,  in  an  award  of  damages,  enhanced  by  a  not  in- 
considerable accession  to  the  debt  in  the  shape  of  expenses.  We 
I)roceed  to  recapitulate,  in  the  briefest  possible  compass,  the  various 


Uncertainty  of 
the  law  as  to 
responsibility 
for  negligence. 


(a)  Erek.  3,  8,  36 ;  Shaw's  Bell's  Com.      to  the  civil  law,  in  exact  diligence ;  Cod. 
819,     Mandatories  were  liaMo,  according      lib.  4,  tit.  35. 1.  18. 
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acts  of  omission  and  intromission  which  may  involve  the  trustee  in   chap,  lxuv. 
personal  liability. 

2347.  Trustees  are  personally  liable  for  neglecting  to  get  in  Liability  or 
debts  due  to  the  estate  ;(6)  or  for  discharging  a  security,  or  con-  ?^i^!*°'''  ^ 
sen  ting  to  the  liberation  of  a  debtor  ;(c)  but  they  are  allowed  a 
reasonable  time  to  realise,  (d)     The  fact  that  the  trustee  was  in- 
terested as  a  beneficiary,  and  had  no  other  object  but  to  give  time 

to  the  debtor  to  extricate  his  affairs,  is  not  a  sufficient  defence. 

2348.  Trustees  are  liable  to  the  beneficiary  for  loss  sustained  in  Liability  for 
consequence  of  having  invested  the  funds  committed  to  their  care  iS^esSngtimt" 
in  a  manner  not  sanctioned  by  the  settlement,  (e)     This  includes  '«»»^"»*«^«.' 
several  cases : — (1)  If  the  tnistee  invest  his  constituent's  money  in 

a  mercantile  business,  in  which  he  is  partner,  he  is  liable  to  account 
for  a  proportion  of  the  profits  of  the  business  corresponding  to  the 
amount  invested ;  and  if  loss  is  sustained,  or  no  profits  earned,  he 
must  account  for  the  money  invested,  increased  by  the  addition  of 
accumulated  interest.  (/)  The  same  liability  attaches  if  the  trustee 
leaves  the  money  in  the  business  where  it  was  invested  without 
having  special  authority  from  the  truster  to  do  so.(gr)  (2)  If  the 
trustee  invest  the  trust-money  in  a  business  in  which  he  is  not  in- 
terested, or  in  the  stock  of  an  incorporated  company ;  or  if,  without 
authority,  he  leave  the  money  so  invested  as  he  found  it,  beyond 
the  period  which  may  be  fixed  as  being  reasonably  sufficient  for 
winding  up  the  affairs  of  the  trust,  he  will  (according  to  the  gene- 
ral opinion  of  the  profession,  and  on  the  principles  laid  down  in  the 

(b)  Moffat  Y.  Jiobertaon,  81  Jan.  1884,  trustees  in  lending  the  money  to  a  person 
12  Sb.  869 ;  Forman  v.  Bums,  2  Feb.  1858,  in  trade,  as  was  observed  by  Sir  William 
15  D.  862;  Oourlay  v.  Dumbreck^  1710,  M.  Grant  in  a  case  where  trustees  had  lent 
16,192  ;  Heggi^  7.  Heggie,  18  March  1868,  to  the  husband  of  a  beneficiary.  "  The 
20  D.  828.  authority,"  he  observed,  "  did  not  extend 

(c)  Abererojnbie  v.  Intuty  1723,  Rob.  Ap.  to  an  accommodation  ;  it  was  evident  the 
Ca.  457.  trustees  had,  upon  the  marriage,  been  in- 

(d)  See  Baird's  case,  20  D.  1176.  duced  to  accommodate  the  husband  with 

(e)  But  the  tmstee  is  entitled  to  the  the  sum,  which  they  had  no  power  to  do;" 
equities  of  a  bona  fide  possessor  in  relation  Langston  v.  OUivant,  G.  Coop.  88.  And 
to  unauthorised  investments ;  and,  e.g,,  where  trustees  were  directed  by  the  settle- 
may  take  credit  for  money  fairly  expend-  ment  to  lend  a  wife's  money  to  the  bus- 
ed in  meliorations  upon  an  estate  which  band  on  her  requisition,  it  was  held  that 
he  had  purchased  with  the  trust-funds  his  insolvency  justified  the  trustees  in  ro- 
under an  erroneous  view  of  the  meaning  fusing  to  comply  with  the  request ;  Boss 
of  the  truster's  directions;  DougloM  v.  v.  OodsaUj  1  Y.  &  C.  Ch.  Ca.  617.  Lord 
Douglas*  Trs,,  20  July  1864,  2  Macph.  Eldon  would  not  even  allow  a  tmstee  to 
1879.  invest  in  the  stock  of  the  Bank  of  Eng- 

(/)  Laird  v.  Laird,  26  June  1855,  17  land ;  ffowe  v.  Earl  of  Dartmouth,  7  Ves. 

D.  984 ;  Cochrane  v.  Black,  1  Feb.  1855,  150.    On  the  subject  of  liability  for  in- 

17  D.   821;    Graham  v.   Keble,   10  Nov.  torest,  see  the  ensuing  chapter. 

1813,  2  Dow,  17.     An  authority  to  invoat  {g)  Guthrie  v.  Fairweather,  1  Dro.  1853, 

ui»on  "personal  smuity"  will  not  jiiatity  10  D.  214;  Laird y.  Laird,  nupra. 
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security. 


CHAP.  Lxxiv.  eases  of  Laird  and  Cochrane^  and  the  cases  on  heritable  securities) 
be  liable  to  replace  the  money,  with  interest,  and  to  relieve  the 
beneficiaries  of  any  liabilities  that  may  have  been  incurred  to  the 
creditors  of  the  company.(A) 

2349.  (3)  A  trustee  ought  not  to  invest  on  foreign  securities,  (t) 
(4)  Trustees  investing  on  personal  8ecurity,(i)  bills,(Z)  or  personal 
bonds,  (w)  are  liable  to  replace  the  money  with  interest,  or  to  pay 
such  a  sum  as  the  beneficiary  would  have  reaped  if  the  fund  had 
been  invested  on  good  heritable  security,  and  the  interest  accumu- 
lated. (»)  (5)  The  same  result  will  follow  an  investment  on  insuf- 
ficient heritable  security,  such  as  postponed  bonds  with  an  insuffi- 
cient margin,  or  bonds  of  annuity. (o)     (6)  Trustees  refusing  to 


(h)  See  AeamtUant  of  Court  v.  Baird,  29 
June  1858,  20  D.  1176 ;  Bughet  y.  Emp- 
8on,  22  Beav.  181 ;  Buxton  v.  Buxton^  1  My. 
&  Cr.  80;  and  Orr  v.  Newton,  2  Cox,  276, 
as  to  the  question  of  reasonable  delay  for 
the  purpose  of  realisation.  There  is  no 
doubt  that  an  English  trustee  also  must 
account  for  profits,  if  required ;  Tehb*  v. 
Carpenter,  1  Mad.  804.  The  rule  esta- 
blished by  the  Court  of  Chancery  on  this 
subject  is,  that  the  beneficiary  has  the 
option  of  taking  the  actual  profits  or 
charging  the  executor  with  interest ; 
Rotnnaon  v.  Robinson,  1  De  G.  M'N.  &  Q. 
257 ;  ex  parte  WaUon,  2  V.  &  B.  414 ; 
Docker  v.  Somea,  2  My.  &,  K.  655;  Bealheote 
V.  Bulme,  1  J.  &  W.  122;  Eateliffe  v. 
Graves,  2  Ch.  Ca.  152.  A  loan  to  an  exe- 
cutor who  is  engaged  in  trade  is  regarded 
as  an  investment  in  trade,  and  liability 
for  profits  attaches  accordingly ;  Toumend 
V.  Toumend,  1  Giff.  201.  The  same  con- 
struction is  put  upon  the  transaction  if  an 
executor  who  is  in  trade  pay  the  trust- 
funds  into  his  private  bank  account ; 
Treves  v.  Toumshend,  1  B.  C.  C.  884. 

(t)  See  Blaekett  v.  Gilchrist,  80  May 
1882,  10  Sh.  690;  Ferguson  v.  Menzies,  21 
May  1880,  8  Sh.  782 ;  Simpson  v.  Doud, 
1  Feb.  1856,  17  D.  815;  Ace.  of  Court 
V.  Geddes,  29  June  1868,  20  D.  1174. 
••  Foreign  Securities,"  when  mentioned 
as  a  subject  of  investment  in  a  power, 
may  be  held  to  include  such  securities  as 
would  be  authorised  bv  the  courts  of  the 
country  which  the  testator  may  be  sup- 
posed  to  have  had  in  view,  and  will 
therefore  include  the  government  stock 
of  the  state  in  view,  but  not  the  bonds 
of  raercantilo  or  local  corporation?! ;  Eflis 
v.   £den,   23   Bcuv.  643.     Foreign  loans, 


guaranteed  by  the  British  QoTernxnent. 
have  been  held  not  to  fall  within  the  de- 
scription of  government  funds  in  which 
trustees  may  legally  invest;    Bumie   v 
Getting,  2  Coll.  824. 

(k)  Anderson  v.  SmaU,  12  Feb.  18S3, 11 
Sh.  882 ;  Watson  v.  Crtnecaur,  9  June  1843, 
5  D.  1182. 

(/)  Blain  v.  Paierson,  28  Jan.  1886,  14 
Sh.  861  ;  Ross  t.  AlUtn's  TV.,  18  March 
1850,  18  D.  44. 

(m)  Moffat  V.  Robertson,  31  Jan.  1884, 
12  Sh.  869. 

(n)  See,  in  addition  to  the  foregoing 
cases,  Morrison  v.  Miller,  9  Feb.  1827,  5 
Sh.  822,  N.  £.  299 ;  Sym  v.  Charies,  18 
May  1880,  8  Sh.  748 ;  PoUexfen  v.  Stewart, 
14  July  1841,  8  D.  1216;  WeUwood  r, 
Ross,  28  June  1881,  9  Sh.  790 ;  Gray  v. 
Gray,  4  June  1885,  18  Sh.  866. 

(o)  Ace.  of  Court  y.  Forsyth,  28  Jan. 
1858,  15  D.  845;  Murray  v.  Murray,  30 
May  1883,  11  Sh.  663.  But  see  Graham 
V.  Hunter's  Trs.,  4  March  1881,  9  Sh.  643; 
Thomson  v.  Christie,  1  Macq.  286 ;  Train 
V.  BelVs  Trs.,  26  May  1824,  3  Sh.  68.  N.  E. 
44 ;  Bon  Accord  Ins,  Co,  v.  Souter's  IV*., 
11  Dec.  1850,  18  D.  295.  In  R<U^y  r. 
Ridehalgh,  7  De  G.  M*N.  ft  G.  108,  trns- 
tees  were  found  liable  for  loss,  arising 
through  an  investment  upon  insufficient 
real  security,  which  they  had  made  at  the 
request  of  a  liferenter,  with  the  object  of 
increasing  the  immediate  return.  The 
Court  gave  no  opinion  whether  an  invest- 
ment on  mortgage  was  a  legal  investment 
according  to  the  law  of  England.  It  has 
been  held  that  trustees  empowered  to  in- 
vest on  mortgage  may  not  lend  to  one  of 
tliomsolves,  as  all  must  exercise  an  im- 
partial judgment  as  to  the  sufficiencv  of 
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invest  in  the  funds  or  other  investment  sanctioned  by  the  trust-  qhap.  lxxiv. 
deed,  upon  the  requisition  of  the  parties  beneficially  interested,  will 
be  held  liable  in  damages  equal  to  the  rise  in  the  value  of  stock  in 
the  interval,  (jo-) 

2360.  Trustees  are  not  liable  for  the  loss  of  the  trust-estate  by  Responsibility 
robbery,(g')  fire,(r)  or  other  casualty ;   and  it  would  seem  that  a  or'a^ity/*" 
trustee  is  not  liable  as  for  negligence  in  not  insuring  against  casu- 
alties.    Money  deposited  in  bank  until  a  suitable  investment  is 

found,  lies  at  the  risk  of  the  beneficiary,  unless  the  bank  was  in 
bad  credit,  and  the  trustees  were  guilty  of  negligence  in  not  with- 
drawing the  deposit  before  the  failure,  (s) 

2361.  A  different  criterion  of  liability  must  be  applied  in  judg-  Reaponsiwuty 
ing  of  the  conduct  of  trustees  acting  in  pursuance  of  a  power  to  trustees  em- 
embark  the  trust-money  in  speculative  transactions ;   as,  for  ex-  S^ue  hazM<Sua 
ample,  to  carry  on  a  lease  or  a  going  business.     In  such  cases  the  f^v^tments^* 
main  duty  of  the  trustee  is  not  that  of  immediate  realisation ;  and, 

as  the  interests  of  the  business  might  be  injured  by  the  adoption  of 
very  rigorous  measures  against  debtors,  it  has  been  held  that  the 
duty  of  the  trustee  in  regard  to  the  ingathering  of  debts  is  not  the 
same  as  that  of  an  executor,  but  is  that  which  might  be  expected 
from  a  prudent  man  of  business  in  the  management  of  his  own 
affairs.  (0  The  distinction  to  which  we  point  is  refiected  in  the 
law  of  evidence  applicable  to  actions  founded  upon  breach  of  duty. 
In  actions  against  trustees  in  their  character  as  executors,  it  lies 
upon  them  to  show  a  reason  for  neglecting  to  use  diligence.  In 
the  case  of  trustees  carrying  on  a  business,  the  omis  of  proving  neg- 
ligence lies  on  the  pursuer,  (w) 

2362.  Trustees  authorised  to  invest  upon  personal  security  are  where  trustees 

•II  .     ^  •      •  J-         •      .1         .      ^       f  '  ,     1  *r«  authorised 

clearly  warranted  m  investing  m  the  stock  of  incorporated  mercan-  to  invest  on  per- 
tile  companies  ;{x)  but  they  are  not  entitled  to  lend  the  trust-funds,  ^"^  security, 
even  to  a  beneficiary  upon  his  own  bill  or  acknowledgment,  (y)    An 


the  security ;  Stkkney  v.  Sewellt  1  M.  & 
Ct.  S.  Where  the  fuods  are  lent  on  a 
sabsisting  security,  inquiry  ought  to  be 
made  as  to  its  sufficiency. 

(p)  MorrUon  v.  Miller,  9  Feb.  1827,  6 
Sh.  822;  Sym  v.  Ckwrlea,  18  May  1880,  8 
8h.  743. 

(^)  Morley  v.  Morley,  2  Ch.  Ca.  2 ;  Jonet 
V.  Lewis,  2  Vesey,  240. 

(r)  BailUy  v.  Ooold,  4  Y.  &  C.  221,  9 
L.  J.  Exch.  Eq.  48. 

(#)  Pearaan  v.  Orieraon,  19  Nov.  1826,  4 
Sh.  206;  Oihbv.  Oibb,  1769,  M.  16,868; 
Johnston  v.  lie%cton,  11  Hare,  169,  22  L. 
J.  Ch.  1039. 


(t)  See  Edmond  v.  DingwalVa  Trs.,  16 
Nov.  1860,  28  D.  21 ;  QUI  v.  Eca-l  of  Fife's 
TV*.,  8  July  1828,  2  Sh.  460,  N.E.  412 ; 
Kay  V.  Miln,  4  Feb.  1880,  8  Sh.  487. 

(tt)  Cameron  v.  Anderson,  12  Nov.  1844, 
7  D.  92;  MiUer'a  Tre.  v.  MiUer,  28  Feb. 
1848,  10  D.  765;  Dundan  v.  Morrison,  4 
Dec.  1857,  20  D.  225,  228. 

(x)  Per  Lord  Moncreiff  in  Seton  v.  Daw- 
son, 18  Dec.  1841,  4  D.  828. 

(y)  Ross  v.  Allan's  Trs.,  18  Nov.  1860 
18  D.  44 ;  Langston  v.  Ollivant,  G.  Coop. 
83 ;  Boss  v.  Godsatl,  1 Y.  &  C.  Ch.  Ca.  617. 
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Liabtlitv  in  re- 
spect of  errone- 
ous payments. 


Groands  of 
exemption  from 
liabibty. 


Liability  of 
ezecutore  pay- 
ing before  the 
expiration  of  six 
months  from 
the  death. 


Liability  of 
trustees  for  acts 
in  excess  of 
their  powers. 


authority  to  invest  on  personal  security,  fortified  by  a  clause  of  in- 
demnity, was  held  sufficient  to  protect  trustees  from  liability  for 
loss  arising  from  an  investment  on  a  postponed  heritable  bond, 
with  a  collateral  personal  security  in  the  shape  of  an  assignment 
of  a  policy  of  life  assurance,  (z) 

2363.  As  trustees  are  responsible  for  their  intromissions,  and 
bound  to  account  to  the  party  having  the  beneficial  interest,  they 
will  be  liable  to  replace  money  which  they  have  inadvertently,  or 
from  error  in  fact  or  law,  paid  to  one  not  entitled  to  receive  it,(a) 
or  whose  interest  was  postponed  to  a  preferable  claimant.  (6)  The 
grounds  on  which  they  may  claim  to  be  exempt  from  the  liability 
to  make  reparation  are — that  the  payment  was  made  to  a  party 
who  was  in  possession  of  a  legal  title  at  the  time,  e.g,,  by  service 
or  confirmation  as  heir  of  the  destination,  though  it  has  afterwards 
been  proved  that  he  was  not  the  heir ;  or  secondly,  that  the  mis- 
take arose  in  consequence  of  the  fault  of  the  beneficiary  himself 
in  not  claiming  the  bequest  prior  to  the  period  of  distribution,  he 
being  sut  juris  and  cognisant  of  the  settlement ;  or  thirdly,  that 
the  claim  is  barred  by  long  delay  and  acquiescence,  whereby  the 
trustee  has  been  deprived  of  the  means  of  obtaining  relief  from 
the  party  to  whom  the  payment  was  erroneously  made.(c) 

2364.  To  the  same  category  of  liability  we  may  refer  the  rule 
according  to  which  executors  of  an  insolvent  estate  paying  before 
the  elapse  of  six  months  from  the  testator's  death,  or  paying  a  cre- 
ditor in  full  after  the  elapse  of  that  period,  when  there  is  a  defi- 
ciency of  funds,  are  liable  to  other  creditors  for  a  dividend  equal  to 
that  which  the  estate  would  have  afforded  had  the  distribution  been 
made  upon  an  equitable  footing,  (d)  The  discharge  of  a  married 
woman  stante  matrimonio  does  not  protect  the  trustees  from  liability 
for  having  paid  to  the  husband  without  authority,  (e) 

2366.  Where  trustees  exceed  their  powers,  as  for  example  by 


(?)  Qraham  y.  Hunter' t  7V«.,  4  May 
1831,  9  Sh.  543.  See,  however,  Bon  Ac- 
cord Int.  Co,  V.  Souter's  Trs,,  supra. 

(a)  Magt,  of  Airdrie  v.  Smithy  13  July 
1850,  12  D.  1222 ;  Mayne  v.  M'Keand,  4 
June  1885,  18  Sh.  870 ;  Freen  v.  Beverid^e, 
28  June  1832,  10  Sh.  727;  Gregory  v. 
Anderson,  Robertson,  Ap.  Ca.  178 ;  Osbum 
V.  Oebum,  M.  16,195. 

(6)  Oruikshank'e  Tre,  v.  Cruikahank,  24 
April  1845, 4  Bell,  179 ;  Mackenzie  v.  Tkom- 
8on,  12  Nov.  1846,  9  D.  35;  Fraser  v. 
Fraeer,  8  Doe.  1826,  5  Sh.  104,  N.E.  90; 


but  see  Jeffrey  v.  Ure,  21  June  1826, 1 W. 
&  S.  565.  In  Bankier  v.  Robertmm,  22 
Feb.  1865,  8  Macph.  536,  an  executor  was 
held  bound  to  fulfil  a  promise  to  denude 
at  a  term  which  was  antecedent  to  the 
period  of  vesting,  the  beneficiary  under- 
taking to  invest  the  money  so  as  to  keep 
the  executor  indemnis. 

(c)  See  chapter  76  (Actions  by  Legatees 
and  Beneficiaries). 

(J)  Chapter  63,  section  8. 

(tf)  Mayne  v.  M'Keand,  supra ;  see  Bo$9 
V.  Allan's  Trs.,  18  Nov.  1850,  13  D.  44. 
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selling  the  trust-estate  without  a  power  of  8ale,(/)  or  by  incurring  ohap.  lxxiv. 
expense  in  parliamentary  proceedings, (gr)  they  have  no  claim  against 
the  beneficiary  for  the  expense  incurred  in  the  execution  of  such 
acts.  On  the  other  hand,  trustees  would  seem  not  to  be  liable  for 
the  non-exercise  of  a  discretionary  power,  e.gr.,  for  neglecting  to 
demand  security  for  the  payment  of  marriage  provisions.(A)  In  the 
case  of  a  sale  without  authority  being  afterwards  set  aside  at  the 
instance  of  the  beneficiary,  they  would  be  liable  in  damages  to  the 
purchaser  without  relief,  (i)  In  fine,  any  manifest  breach  of  duty, 
whether  in  the  nature  of  a  failure  in  performance  or  of  an  excess 
in  the  execution  of  powers,  whereby  the  interests  of  the  trustee's 
constituents  are  injured,  will,  in  accordance  with  the  doctrines  of 
reparation,  involve  the  trustee  in  personal  liability,  (ft) 

2366.  With  reference  to  the  mode  of  enforcing  liability,  it  would  Enforcement  of 
appear  from  the  reported  cases  that  the  form  of  an  action  of  ac-    **  *^^' 
counting  is  the  one  most  usually  resorted  to.     But  there  are  pre- 
cedents for  proceeding  by  action  of  damages  and  for  granting  an 
issue  of  damages  in  such  cases. (0 


SECTION  II. 


LIABILITY  IN  RELATION  TO  PAYMENT  OF  INTEREST.(m) 

2367.  On  the  principle  that  every  liquid  debt,  payment  of  which  General  rule 


is  unduly  withheld,  carries  interest  from  the  legal  term  of  payment, 


stated. 


(/)  CUUand  v.  Brodie,  20  Nov.  1844,  7 
D.  147;  Fleming  v.  Campbell,  26  June  1845, 
7  D.  986. 

(ff)  MyUs,  13  Dec.  1866,  18  D.  206; 
MaekifUoth't  Trt.  v.  Mackintosh,  80  June 
1862,  14  D.  928 ;  Brown  v.  Adam,  19  Feb. 
1848, 10  D.  744. 

(A)  Stark  v.  Monereiff,  7  June  1888,  16 
8h.  1114. 

(i)  Maffs.  of  Airdrie  v.  Smith,  18  July 
18o0, 12  D.  1222. 

(A)  See  Morrison  v.  Miller,  9  Feb.  1827, 
5  Sh.  822. 

(Q  Robertson  y.  Mackenzie,  14  June  1864, 
26  Jut.  498. 

(m)  The  following  note  of  a  few  of  the 
leading  English  cases  will  suffice  to  show 
that  the  law  of  England,  in  reference  to 
the  subject  of  this  section,  is  substantiaUy 
identical  with  that  administered  by  our 
own  Courts : — 

1.  The  rate  of  interest  usually  charged, 
where  the  conduct  of  the  trustee  is  not 


censurable  or  open  to  suspicion,  is  4  per 
cent.,  or  such  higher  rate  of  interest  or 
profits  as  the  trustee  may  have  actually 
obtained  (Lewin  on  Trusts,  6th  ed.,  p.  276). 
In  Attomey-Oeneral  v.  Alford,  Lord  Cran- 
worth  disapproved  of  charging  a  trustee 
with  penal  interest;  and  laid  down  the 
rule,  that  the  interest  to  be  charged  against 
the  trustee  was  that  which  he  hadot-w^pre- 
sum^  to  have  received,  or  which  he  ought  to 
have  received ;  4  De  G.  M'N.  &  G.  862.  This 
rule  was  adopted,  totidem  verbis,  by  V.-C. 
Wood  in  Penny  v.  Avison ;  8  Jur.  N.  S.  62. 
But  see  Lord  Cranworth's  subsequent  ob- 
servations in  Mayor  of  Benpiek  v.  Murray; 
7  De  G.  M'N.  &  G.  679.  In  such  cases 
interest  is  not  charged  against  the  trustee 
or  executor  upon  arrears  of  income,  as  this 
is  a  sort  of  accumulation ;  Eitrl  of  Mans- 
field v.  Ogle,  4  De  G.  &  J.  41 ;  Blogg  v. 
Johnston,  2  Law.  Hep.  Ch.  Ap.  226. 

2.  Trustees  investing  the  trust  funds  in 
trade  are  chargeable  with  interest  at  6  per 
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Simple  interest 
chargeable  in 
respect  of  an- 
reasonable  delay. 


Factors,  etc., 
chargeable  with 
interest,  as  upon 
an  investment. 


it  follows  that  trustees  chargeable  with  any  unreasonable  delay  in 
the  distribution  or  investment  of  the  funds  committed  to  their  cus- 
tody, will  be  liable  in  payment  of  legal  interest  for  the  time  during 
which  the  money  has  been  unnecessarily  retained ;  and  if,  to  the 
omission  to  invest  there  has  been  superadded  a  positive  breach  of 
duty,  as  by  intromitting  with  and  employing  the  money  for  their 
own  profit,  they  will  also  be  liable  for  such  accumulations  of  in- 
terest as  the  fund  would  have  yielded  had  it  been  properly  invested. 

2368.  If  a  trustee  be  guilty  of  unreasonable  delay  in  accounting 
for  the  funds  in  his  hands  to  the  beneficiary  after  the  period  of  dis- 
tribution has  arrived,  he  will  be  charged  with  interest  from  the 
period  at  which  the  beneficiary  ought  to  have  been  put  into  posses- 
sion, even  although,  from  the  situation  of  the  property,  it  has  not 
actually  been  yielding  a  return,  (n)  He  is  also  liable  in  interest  to 
the  creditors  of  the  trust-estate  if  he  neglect  to  settle  timeously,(o) 
though  it  would  appear  that  interest  on  debts  is  not  exigible  until 
a  year  after  the  testator's  death  ;  that  being  allowed  as  a  reasonable 
interval  for  the  collection  and  realisation  of  the  assets.(p) 

2369.  Tutors,  factors,  and  other  judicial  officers,  are  bound  to  de- 
posit in  bank  all  monies  falling  under  their  care  as  soon  as  received, 


cent.,  unless  the  beneficiary  elect  to  take 
a  share  of  profits ;  Robinton  v.  Rohituoit,  1 
De  G.  M*N.  &  G.  267  ;  WiUianu  v.  Powell, 
15  Beav.  461 ;  Att-Qen.  v.  Solly,  2  Sim. 
618;  and  see  \  8848,  supra.  In  the  more 
recent  cases,  trustees  under  such  circum- 
stances have  been  charged  with  compound 
interest:  Jonet  v.  FoxaU,  15  Beav.  888; 
Willicant  v.  Powellj  supra;  see  Walker  v. 
Woodword,  1  Russ.  107 ;  Heighington  v. 
Grant,  5  My.  &  Cr.  268. 

8.  The  Courts  have  a  discretionary 
power  to  charge  the  trustee  with  5  per 
cent,  interest,  either  simply  or  with  yearly 
rests,  where  there  has  been  either  a  breach 
of  an  express  direction  to  invest,  or  actual 
corruption  or  misfeasance  amounting  to  a 
broach  of  trust ;  Lewin  on  Trusts,  5th  ed., 
pp.  277-278.  "  Where,"  said  Lord  Eldon, 
"  there  is  an  express  trust  to  make  im- 
provement of  the  money,  if  he  will  not 
honestly  endeavour  to  improve,  there  is 
nothing  wrong  in  considering  him  to  have 
lent  the  money  to  himself  upon  the  same 
terms  upon  which  he  could  have  lent  it  to 
others;"  and  accordingly  he  affirmed  a 
decree  awarding  interest  at  5  jier  cent, 
with  half-yearly  rests ;  Raphael  v.  Boehm, 
11  Yes.  107. 


The  result  of  the  English  authori- 
ties was  estimated  by  Sir  J.  Komilly  in 
JoMS  v.  Foxall,  and  embodied  in  three 
propositions : — (1)  That  if  a  trustee  re- 
tained balances  in  his  hands  which  he 
ought  to  have  invested,  he  was  chargeable 
witli  simple  interest  at  4  per  cent  (2) 
That  if,  in  addition  to  such  retention,  tiie 
trustee  had  committed  a  direct  breach  of 
trust,  or  had  withdrawn  the  fund  from  a 
proper  channel  of  investment,  in  which  it 
was  producing  5  per  cent.,  he  would  be 
charged  with  interest  after  that  rate.  (3) 
That  if  he  had  employed  the  money  in 
trade  or  speculation  for  his  own  benefit, 
he  would  be  charged  either  with  the  actual 
profits  or  with  interest  at  6  per  cent,  with 
yearly  rests,  15  Beav.  892. 

(n)  Lord  Lynedoch  v.  OuchterUmy,  20 
Nov.  1882,  11  Sh.  60;  Elpkiruton  v.  Keith, 
1790,  M.  4067. 

(o)  Artuthnott  v.  ArbtUhnoU,  1758.  M. 
539 ;  Graham  v.  M'Nab,  18  Nov.  1822.  2 
Sh.  22. 

(p)  Beirs  Com.  658.  See  CrmUoun  v. 
Scott,  1  Dec.  1826,  5  Sh.  62,  N.  E.  57; 
Elphinstone  v.  Keith,  supra ;  and  see  Chap. 
68,  sect  8. 
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and  to  accumulate  the  interest  thereon  until  a  more  productive  in-  chap,  lxxiv. 
vestment  can  be  obtained ;  and  if  they  neglect  this  duty,  they  will 
be  charged  with  the  interest  that  would  have  accrued  upon  an  in- 
vestment, (g)     For  the  same  reason,  if  a  trustee  for  behoof  of  credi-  Trustees  for 
tor8,(r)  or  upon  a  sequestrated  estate,  («)  is  guilty  of  unreasonable  ditore. 
delay  in  regard  to  the  distribution  of  the  estate,  or  neglects  to  con- 
sign a  sum  to  meet  unclaimed  dividends,  he  must  account  for  the 
money,  with  interest  from  the  time  the  breach  of  duty  commenced. 
But  he  is  entitled  to  retain  a  reasonable  sum  in  his  hands  for  the 
purpose  of  defraying  the  costs  of  litigation,  or  other  current  expenses 
of  the  trust ;  and  for  this,  of  course,  he  cannot  be  charged  with  in- 
terest. (^) 

2360.  We  have  already  seen  (u)  that  the  employment  of  the  LiabOity  for 

A         A  r       J     •     "L       •  £       ±1^  J    x*  £  j.\      J.        L         •         penal  interest  or 

trust-funds  m  business,  or  for  the  accommodation  of  the  trustee,  is  a  profits  upon 
breach  of  duty  entailing  liability  for  the  profits  actually  earned ;  SJ7h7truSe«?s 
the  principle  being,  that  the  whole  produce  of  the  fund  is  to  be  re- 1**"^- 
stored,  as  if  the  investment  had  been  expressly  made  for  the  benefit 
of  the  trust. (x)     If,  instead  of  directly  investing  the  money  in  his 
business,  the  trusteCj  either  personally  or  through  his  factor,  simply 
retains  it,  or  places  the  sum  to  the  credit  of  his  own  bank  account 
as  the  amount  of  profit  resulting  from  the  use  of  the  money,  cannot 
be  exactly  ascertained,  the  Court  will  exercise  the  option  of  either 
charging  the  trustee  with  the  highest  legal  rate  of  interest,  or  with 
compound  interest  at  a  somewhat  lower  rate ;  4  per  cent,  being  the 
rate  usually  exacted,  (y) 

2361.  The  liability  to  penal  interest  on  trust-money  retained  is  Reason  of  the 
not  confined  to  those  cases  where  the  trustees  may  be  supposed  to  *  ^®    ^* 
have  been  influenced  by  personal  motives,  or  in  which  the  security 

of  the  estate  is  endangered.     "  A  trustee,"  said  Lord  Colonsay,  de- 
livering the  judgment  of  the  Court  in  Wellwooda  Trs,  v.  Bo8well,{z)  WeUtoood  v. 
"  who  may  also  be  acting  as  factor  and  agent  for  the  trust,  may  be  ^^•'**"- 


(q)  12  &  13  Vict,  c  61,  H  6  and  87. 
See  Act  of  Sederunt  13  Feb.  1780;  Statute 
1672,  c.  2;  Mollison  v.  Murray,  19  Dec. 
1833.  12  Sh.  237 ;  Murray  v.  Murray,  80 
May  1833,  11  Sh.  663;  Cramtowi  y.  Scott, 
mpra;  Montgomery  y.  Waiuehope,  4  June 
1822,  1  Sh.  468,  N.  E.  421 ;  Blair  v.  Mur- 
fay,  4  July  1848,  6  B.  1816 ;  Buchanan  y. 
Mackerty,  13  Feb.  1847,  9  D.  700. 

(r)  M'Clymont  y.  Hughes,  14  Feb.  1827, 
6  Sh.  346,  N.  £.  321 ;  Campbell  y.  Keith, 
9  July  1840,  2  D.  1367. 

(«)  Homtan  v.  Duncan,  20  May  1842,  4 
D.  1220. 


(t)  Ferrier  y.  Berry,  8  July  1836, 13  Sh. 
1081. 

(u)  See  chapter  63,  Beet.  4. 

{%)  Laird  y.  Laird,  28  May  1868,  20  D. 
973 ;  Cochrane  y.  Black,  16  July  1867,  19 
D.  1019  ;  Duke  of  Roxburghe  y.  SwirUon,  2 
March  1824,  2  Sh.  (Ap.  Ca.)  18. 

(y)  CampbeU  y.  Keith,  9  July  1840,  2  D. 
1367;  Wellioood^t  Trs.  y.  Bomell,  infra, 
OYerruling  Fortune' 9  Trs,  v.  Oilliee,  16  Noy. 
1889,  2  D.  69 ;  Plaine  y.  Thornton,  3  Dec. 
1836,  16  Sh.  194. 

(2)  Wellwood's  Tra.  y.  Botwell,  17  Dec. 
1866,  19  D.  187,  194. 
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CHAP.  Lxxiv.  a  person  of  unquestionable  wealth  and  of  undoubted  solvency,  but 
it  does  not  appear  to  the  Court  that  they  can  make  any  distinction 
between  such  a  case  and  that  of  a  person  of  less  reputed  wealth 
and  more  doubtful  solvency ;  for  it  appears  to  them  that  it  is  the 
only  safe  course  to  require  that  the  trust-funds  should  be  disposed 
of  in  a  way  which  shall  separate  them  from  the  proper  funds  of  the 
person  so  managing  them ;  and  it  is  easy  to  do  so  by  having  a  sepa- 
rate bank  account,  in  which  the  trust-funds  will  be  deposited,  and 
be  accessible  at  all  times."  In  that  case,  the  factor  to  a  trust  had 
inadvertently  allowed  the  balance  of  trust-money  in  his  hands  to 
enter  his  private  accoimt,  the  estate  having  been  at  times  indebted 
to  him  for  advances.  The  Court,  in  the  circumstances  of  the  case, 
allowed  interest  to  be  charged  on  the  annual  balances  at  4  per 
cent.,  such  interest  to  be  added  to  the  yearly  balance. (a)  If  trus- 
tees have  de  facto  accumulated  the  proceeds  of  a  special  trust-fund 
put  to  a  profitable  employment,  the  amount  of  the  accumulated 
sum  will,  on  the  principles  above  explained,  represent  the  debt  duo 
by  them  to  the  beneficiary.  (6) 
The  role  of  2362.  The  decision  in  Wellwoods  Trustees  is  of  some  import- 

Ip'JJ^ri^JrtJf  a^ce»  because  it  has  distinctly  imported  into  the  administration  of 
as  well  as  to      trusts  the  principle  of  liability  previously  established  by  the  Court 
in  their  official  superintendence  of  the  transactions  of  factors  and 
guardians.     Prior  to  the  institution  of  the  proceedings  in  the  case 
M(mi9(ment  v.  of  Montgomery  v.  Wauchope^  the  notions  prevalent  in  the  profession, 
Wafkcho]^.       ^^j  ^^j^  ^^  judges  of  the  Court  of  Session,  concerning  the  ac- 
countability of  factors  were  extremely  vague,  and  fraught  with  in- 
justice to  the  pecuniary  interests  of  the  unfortunate  persons  whose 
estates  were  subject  to  judicial  management.     The  attention  of  the 
Court  of  Session  was  then  recalled  to  some  important  principles  in- 
timately connected  with  the  theory  of  fiduciary  administration, 
which  would  appear  to  have  slept  in  the  text-books  since  Lord 
ThurloVs  famous  decision  in  the  case  of  the  York  Buildings  Com- 
pany V.  Mackenzie.     Among  the  questions  put  to  the  judges  under 
the  remit  from  the  House  of  Lords  of  8th  April  1816,  the  following 
are  more  immediately  deserving  of  consideration  in  connection  with 
the  present  subject : — "  3.  Is  the  mode  of  accounting  ordered  by  the 
interlocutor  of  the  First  Division,  of  2d  July  1812,  as  between  Lord 
and  Lady  Montgomerie  and  Mr  Wauchope,  agreeable  to  the  law  of 
Scotland?    5.  In  particular,  is  Mr  Wauchope,  by  the  law  of  Scot- 

(a)  19  D.  194.    And  see  Ross  v.  Mac-         (6)  TwrU  v.  MunsU,  81  May  1882. 10 
gregw,  16  Feb.  1856,  18  D.  611,  where  in-      Sh.  697. 
torest  was  accumulated  with  the  principal 
at  the  date  of  citation. 
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land,  bound  to  account  for  the  actual  profits  which  he  may  have  chap,  lxxiv. 
derived  by  the  balances  which  at  any  time  remained  in  his  hands  ?" 

2363.  The  Court  had  previously  found  that  Mr  Wauchope,  the  Judgment  of 

_  _         5,     ^  .  ,  -  .     ^  ,  the  Court. 

factor,  w^as  chargeable  with  5  per  cent,  interest  upon  his  annual 
balances,  but  not  with  interest  on  receipts  de  die  in  diem;  but 
upon  reconsidering  the  case,  they  determined  that,  although  not 
liable  for  actual  profits,  he  ought,  in  the  circumstances,  to  be  charged 
with  interest  at  3  per  cent,  de  die  in  diem  to  the  end  of  each  year, 
and  that,  within  three  months  after  closing  each  year's  accounts, 
he  should  be  considered  as  bound  to  have  lent  out  on  securities, 
bearing  5  per  cent,  interest,  such  part  of  the  actual  balances  in 
hand  as  was  consistent  with  the  probable  exigencies  of  the  estate, 
and  to  be  chargeable  accordingly,  (c)  Five  per  cent,  interest,  with 
annual  accumulations,  has  accordingly  been  adopted  in  subsequent 
cases  as  the  rule  of  accounting,  where  factors  have  neglected  the 
duty  of  investment  ;(c?)  although  in  some  exceptional  cases,  where 
the  factor  had  acted  as  banker  in  making  advances  to  the  estate,  a 
lower  rate  of  interest  has  been  awarded,  (e) 

2364.  Where  the  charge  against  trustees  amounts  to  no  more  "^hej"®  trustee 

- ,  .  ,  IS  only  charge- 

than  a  want  of  discretion,  shown  in  unduly  deferring  the  settlement  able  with  want 
of  claims,  without  having  derived  personal  benefit  from  the  delay,  hiteresr  °"' 


re- 


or  where  there  has  been  remissness  on  the  part  of  the  claimant,  the  ^f^^  to  4  per 
Court  has  modified  the  rate  of  interest  to  4  per  cent.,(/)  or  even  to 
bank  interest,  together  with  such   accumulations  of  interest  as 
might  have  been  actually  received,  (y) 

2366.  Where,  on  the  other  hand,  the  trust-funds  have  been  lost  Legal  interest 
in  consequence  of  culpable  negligence  on  the  part  of  the  trustees,  there  has\i^n 
— as,  for  example,  by  lending  money  on  insecure  investments,  or  ^^^^  °®^**" 
by  neglecting  to  superintend  the  intromissions  of  their  factors, — 
the  claim  has  uniformly  been  for  payment  of  the  principal  sum 
with  legal  interest ;  or,  which  is  substantially  equivalent,  the  lost 


(e)  Montgomery  v.  Wauehoptj  1  Sh.  468, 
N.  E.  421 ;  8  April  1816,  4  Dow,  109 ; 
Queefuherry't  Exrs.  y.  Tait,  28  May  1822, 
1  Sh.  428,  N.  E.  898. 

{d)  Cranstaun  y.  Scott,  1  Dec.  1826,  6  Sh. 
62,  N.  E.  67 ;  Blair  y.  Murray,  4  July  1848, 
6  D.  1316 ;  Buchanan  v.  Mackeray,  18  Feb. 
1847, 9  D.  700 ;  Duke  of  Roxburghe  v.  Swin- 
ton,  2  Mar.  1824,  2  Sb.  (Ap.  Ca.)  18. 

{e)  ConeUe  v.  McDonald,  20  Nov.  1834, 
13  Sh.  61 ;  Roberta  v.  McLckintoah,  24  Jan. 
1838, 11  Sh.  814 ;  6  June  1885, 18  Sh.  877  ; 
Lcsmbe  y.  Ritchie,  14  Dec.  1887, 16  Sh.  219. 

(/)  Zynedoch  v.  Ouchlerlony,  20  Nov. 
1882,  11  Sh.  60. 


(g)  Houaton  v.  Duncan,  20  May  1842,  4 
D.  1220 ;  WilUamaon  v.  Suttie,  20  July  1 843, 
16  Jurist,  687 ;  Campbell  v.  Keith,  9  July 
1840,  2  D.  1867.  In  the  recent  case  of 
Douglaa  v.  Douglaa'  Tra.,  7  June  1867,  6 
Macph.  827,  trustees  who  had  invested 
contrary  to  the  directions  of  the  settle- 
ment, under  an  erroneous  view  of  its 
meaning,  and  in  bona  fides,  were  held 
liable  to  account  only  for  the  actual  pro- 
ceeds of  the  estate  to  the  date  of  the  de- 
cree fixing  the  true  meaning  of  the  settle- 
ment, and  for  interest  at  four  per  cent, 
thereafter. 
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THAP.  Lxxiy. 


Accamalated 
interest  due 
where  the  trus- 
tee has  itcted 
fraudulently  or 
in  breach  of 
the  trust. 


Whether  inter- 
est due  by  trus- 
tee on  assets 
never  recovered. 


money  has  been  objected  to  as  an  item  of  credit  in  the  trustees'  ac- 
counts. In  no  instance,  among  the  numerous  cases  of  defalcation 
that  have  occurred  within  the  last  thirty  years,  has  interest  been 
refused  when  demanded ;  although,  from  the  omission  of  any  men- 
tion of  interest  in  some  of  the  reported  decisions,  it  may  be  inferred 
that  the  claimants  had  abstained  from  pressing  for  interest  against 
the  trustees.  In  Boss  v.  Allan's  Trtt8te€8,{h)  the  interlocutor  of  the 
Lord  Ordinary,  which  was  adhered  to,  expressly  gave  interest  from 
a  date  up  to  which  the  produce  of  the  investment  had  been  ac- 
counted for  to  the  satisfaction  of  the  beneficiary ;  and  in  Blain  v. 
Fater8on{i)  the  interlocutor  of  the  Court,  which  gave  interest  only 
to  its  date,  reserved  to  the  parties  all  their  claims  for  past  interest, 
so  far  as  not  paid,  against  the  defender.  In  other  cases,  where  the 
conclusions  of  the  action  were  for  repetition  of  the  misappropriated 
money,  with  interest,  the  Court  gave  decree  in  terms  of  the  sum- 
mons, or  found  the  trustees  bound  to  account  for  the  money  as  if 
they  had  invested  it.  (ft) 

2366.  Where  trustees  have  disregarded  express  directions  to 
invest  the  funds  in  particular  securities,  as,  for  example,  landed 
property (Z)  or  foreign  securities, (m)  they  have  been  held  liable  to 
payment,  in  addition  to  the  capital,  of  a  sum  equal  to  the  dividends 
or  annual  produce  which  might  have  been  realised  by  means  of 
the  required  investment. 

2367.  Where  a  fund  has  never  been  recovered  by  trustees, 
but  has  been  inexcusably  left  outstanding,  and  lost,  the  Court  of 
Chancery,  as  Mr  Lewin  informs  us,  contents  itself  with  holding  the 
trustees  liable  for  the  principal,  without  obliging  them  to  account 
for  it  as  a  productive  fund.(w)  We  are  not  aware  that  this  excep- 
tion to  the  ordinary  rule  of  liability  for  interest  has  been  sanctioned 
by  our  Courts  ;  although,  from  the  brevity  of  some  of  the  reports, 
it  has  not  always  been  possible  to  discover  whether  interest  was 
intended  to  be  included  in  the  decerniture  fixing  liability  upon  the 
trustees,  (o) 


(A)  Robs  v.  Allan's  Trt.,  18  Nov.  1860, 
18  D.  44,  46. 

(t)  Blain  v.  PaUrson,  28  Jan.  1886,  14 
Sh.  861, 874;  and  also  in  Kennedy  v.  Wight- 
man,  28  June  1827,  5  Sh.  862,  N.  E.  792. 

{k)  Anderson  v.  Small,  12  Feb.  1888,  11 
Sh.  382 ;  Seion  v.  Dawsm,  18  Dec.  1841,  4 
D.  810 ;  Mollison  v.  Murray,  19  Dec  1838, 
12  Sh.  287;  Murray^.  Murray,  80  May  1888, 
11  Sh.  668.     See  Greive  v.  Amos'  Exrs.,  24 


June  1836, 13  Sh.  978 ;  Donaldson  t.  Ken- 
nedy, 18  June  1838,  11  Sh.  740. 

(I)  Pollex/en  v.  Steufort,  9  Dec  1841,  4 
D.  224. 

(m)  Sym  v.  Charles,  18  May  1880,  8  Sh. 
741,  748. 

(n)  Lewin  on  Trusts,  6th  ed.  p.  279. 

(o)  See  Moffat  y.  Robertson^  81  Jan.  1884, 
12  Sh.  869;  Forman  v.  Bums,  29  Jan. 
1868,  16  D.  862. 
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OHAP.  LXXIV. 

SECTION  III. 

LIABILITY  FOR  THE  ACTS  OF  CO-TRUSTEES,  AND  LIMITATION 

OF  LIABILITY. 

2368.  I.  Liability  at  common  law  and  under  the  Trustee  whether  tms- 
AcT.  (i>)— It  has  been  laid  down  by  Professor  Bell,  that  trustees  ^  j^^l'rel*' 
.are  jointly  responsible  for  the  intromissions  of  any  of  their  number,  sponsibUity. 
unless  in  so  far  as  the  truster,  for  himself  and  for  those  on  whom 
he  has  bestowed  the  beneficial  interest,  shall  have  dispensed  with 
this  responsibility,  and  limited  each  trustee's  obligation  to  the 
amount  of  his  own  actual  intromissions,  (g)  But  the  cases  cited 
by  the  learned  author(r)  do  not  bear  out  his  proposition  ;  and,  on 
principle,  it  may  be  afiirmed  that  trustees,  as  joint  mandatories 
under  a  gratuitous  contract,  are  only  liable  at  common  law  for 
their  own  intromissions  or  culpable  omissions,  and  for  the  obliga- 
tions of  co-trustees  to  the  extent  to  which  they  have  authorised 
them,  either  expressly  or  by  acquiescence.  The  rule  of  liability  is 
so  laid  down  by  Mr  Erskine  in  a  passage  where,  after  stating  the 
rule  of  the  civil  law  according  to  which  mandatories  were  liable  in 
exact  diligence,  he  explains  that,  as  regards  trustees,  including 
in  that  category  both  depositaries  and  gratuitous  mandatories,  the 
law  of  Scotland  holds  the  trustee  liable  only  in  that  degree  of  dili- 
gence which  is  •suitable  to  the  nature  of  the  contract.  "  Our 
judges,"  he  conclude8,(«)  "  have  therefore  governed  themselves  on 
this  point  by  the  equity  of  the  Boman  law,  as  it  has  been  already 
explained  ;  by  which  a  mandatory  in  a  proper  mandate,  where  no 
benefit  accrues  to  him,  is  liable  only  for  actual  intromissiofis,  or  for 
such  diligence  as  he  employs  in  his  own  affairs."(0 

(  p)  In  many  of  the  cases  on  liability  it  viz.,  Earl  of  Wemyss  v.  Thomson,  1672,  M. 
will  be  observed  that  the  defaulting  trus-  8515  ;  Svtherland  v.  Rom,  1688,  M.  8516  ; 
tee  had  the  powers  of  a  factor;  so  that  Irving -v.  Irving,  1701,  M.  8517;  and  see 
the  responsibility  of  his  coUeagnes  was  Stair,  1,  12,  10;  Bankt.  1,  18,  11.  This 
partly  that  of  co-trustees,  and  partly  that  rule  may  be  held  to  be  fixed  by  the  deci- 
arifling  from  the  obligation  to  appoint  a  sion  of  the  First  Division  in  the  case  of 
solvent  and  trustworthy  person  as  factor.  Thomson  v.  Campbell,  16  Feb.  1888, 16  Sh. 
Although  all  these  cases  have  been  cited  560,  noticed  tn/ra,  §  2896. 
in  the  present  section,  some  of  them  are  (t)  The  principle,  that  a  trustee  is  not 
TDore  fcdly  commented  on  in  the  following  liable  for  the  acts  or  defaults  of  his  co- 
section,  to  which  accordingly  we  beg  to  re-  trustee,  was  established  in  England  by  a 
fer  the  reader.  decision  in  the  reign  of  Charles  I.,  which 

(g)  Bell's  Frin.  §  2000,  6.  has  ever  since  been  considered  a  leading 

(r)  Dalrifmple^,  Murray,  1784,  M. 16,210,  authority  ;  Tovmley  v.  Sherborne,  2  Wh.  & 

8584;  Sym  v.  Charles,  18  May  1880,  8  Sh.  T.  L.  Ca.  8d  ed.  p.  778.     But  in  conse- 

741;    Wallaces,  Taylor,  28  Feb.  1882,  10  quence  ofthe  qualifications  with  which  the 

Sh-  864.  rule  is  now  received,  it  must  be  admitted 

(«)  Ersk.  8,  8, 86,  and  cases  there  cited,  that  it  does  not  afford  any  very  substantial 

VOL.  II.  2  L 
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vBAT.  LiiiY.         2869.  The  application  of  the  rule  is  very  well  illustrated  l>y 


SeoU  V.  Gray,  protection  to  trnstees.  The  qualifications 
we  refer  to  are  these: — (1)  If  injury  re- 
sult to  the  estate  from  the  act  or  default 
of  one  of  two  co-tmstces,  and  if  the  loss 
might  have  been  prevented  by  the  other, 
bis  negligence  is  a  sufficient  ground  for 
subjecting  him  in  liability;  Muekhw  y. 
FuiUtt  Jac.  198.  (2)  A  trustee  who  joins 
in  a  receipt  is  prima  facie  considered  as 
having  received  the  money ;  Brice  v.  Stoket, 
n  Ves.  819.  2  Wh.  &  T.  L.  Ca.  8d  ed.  p. 
785.  These  limitations  of  the  general 
rule  of  non-liability  were  introduced  by 
Lord  Eldon  in  the  cases  above  referred  to. 

1.  A  leading  case  on  liability  for  the 
acts  of  co-trustees  by  reason  of  negligence 
is  Booth  V.  Boothy  1  Beav.  125.  The  tes- 
tator bequeathed  his  personal  estate  to  his 
partner  and  another  executor  in  trust,  for 
the  benefit  of  his  wife  and  family.  They 
accepted  and  proved  the  will.  The  part- 
ner was  allowed  to  retain  the  testator's 
money  in  the  business,  in  consequence  of 
which  it  was  lost  Lord  Langdale.  M.-R.. 
held  that  the  co-executor,  by  proving  the 
will,  had  undertaken  the  trust  and  the 
duty  of  performing  it,  and  was  therefore 
liable  for  the  consequences  of  his  omission. 
**The  executor,"  said  his  Lordship,  "un- 
fortunately did  not  consider  that  by  prov- 
ing the  will  he  had  undertaken  any  duty 
or  incurred  any  responsibility.  He  says 
he  proved  the  will  in  consequence  of  the 
request  of  the  widow,  who  informed  him 
that  he  would  not  thereby  undertake  any 
duty,  or  be  responsible  for  anything.  It 
is  important  that  it  should  be  known  that 
no  one  can  safely  act  in  that  manner,  and 
that  the  law  will  not  permit  a  party  to 
neglect  the  duty  which,  by  proving  the 
will,  he  has  undertaken ; "  1  Beav.  129. 
See  also  Diz  v.  Burford^  19  Beav.  409. 

Again,  if  an  executor  remains  passive, 
and  allows  his  co-executor  to  receive  the 
assets,  and  retain  them  in  his  hands  in- 
stead of  investing  them  in  proper  securi- 
ties, he  is  liable  for  the  consequences  of 
his  neglect  of  duty,  as  if  he  had  permitted 
the  breach  of  trust ;  Styles  v.  Guy,  1  M*N. 
&  G.  422.  Observing  upon  the  duties  of 
executors,  Lord  Cottenham  said.  *'  Of  these 
duties  a  principal  one  is,  to  call  in  and 
collect  such  parts  of  the  estate  as  are  not 
in  a  proper  state  of  investment.     If  he 


knows,  or  has  the  means  of  knowing,  that 
part  of  the  estate  is  not  in  a  proper  state 
of  investment,  but  is  held  upon  personal 
security  only,  and  not  necessarily  so  for  the 
purposes  of  the  will,  is  it  not  part  of  the 
duty  which  he  has  undertaken  to  interfere, 
and  take  measures,  if  necessary,  for  putting 
such  property  in  a  proper  s^te  of  invest- 
ment ;  or  is  it  no  part  of  his  duty,  because 
the  property  is  in  the  hands  of  a  co-execu- 
tor, and  not  of  any  stranger  to  the  estate  ? 
It  is  impossible  to  find  any  principle  for 
any  such  distinction ;  "  1  M*N.  &  G.  431 : 
see  also  Egbert  ▼.  ButUr,  21  Beav.  560; 
Wett  V.  Jonet,  1  Sim.  N.  S.  205. 

2.  With  respect  to  receipts,  a  distinction 
is  taken  between  the  case  of  co-cxecutois 
and  co-trustees.   Any  one  executor  in  Eng- 
land is  competent  to  give  a  discharge ;  and 
therefore,  if  another  executor,  who  does 
not  actually  receive,  joins  in  the  discharge, 
he  is  to  be  considered  as  assuming  a  power 
over  the  fund,  and  is  therefore  answerable 
for  the  application  of  the  money ;  per  Lord 
Eldon  in  Briee  v.  SuAet,  11  Ves.  819.     If, 
however,  one  executor  has  already  received 
the  money,  the  subsequent  execution  of  a 
discharge  by  the  co-executor  has  been  said 
to  be  unnecessary,  so  that  the  executor  is 
not  liable  for  merely  signing  a  document 
which   has  no   legal  effect;    WetUey   v. 
Clarke,  1  Eden.  857 ;  Joy  v.  CampbeU,  1 
Sch.  &  Lef.  841. 

An  executor,  it  is  held,  is  not  safe  in 
relying  upon  the  representation  of  his  co- 
executor  that  the  money  is  wanted  for  the 
purposes  of  administration  ;  for  it  is  part 
of  his  duty  to  make  himself  acquainted 
with  the  situation  of  the  trust  affairs; 
Lord  Skipbrooke  v.  Lord  Binehinirooke^ 
11  Ves.  262.  18  Ves.  477;  Undentood  v. 
Stevens,  1  Mer.  712.  The  executor,  in  the 
event  of  proceedings  being  taken,  is  of 
course  entitled  to  an  inquiry  how  far  the 
funds  have  been  profitably  applied ;  Wil- 
liams  y.  Nixon,  2  Beav.  472;  ffetcitt  v. 
Foster,  6  Beav.  269. 

8.  As  regards  trustees,  it  was  held,  in 
some  of  the  older  cases,  that  as  all  the 
trustees  must  subscribe  to  make  an  effec- 
tual receipt,  there  was  room  for  the  in- 
quiry whether  any  of  them  had  not  signed 
for  the  sake  of  conformity ;  Fellow  \.  Mi!- 
chell,  1  P.  Wms.  81 ;  Brice  v.  Stokes,  m^vs. 
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the  recent  case  of  Scott  v.  Gray^{u)  which  was  an  action  against  chap,  lxxit. 
assumed  trustees  under  a  contract  of  marriage  on  the  ground  of 
their  omission  to  complete  a  title  in  their  persons  to  certain  secu- 
rities assigned  by  the  marriage-contract,  whereby  the  value  of  the 
securities  was  lost  to  the  trust-estate.  It  appeared  that  the  trust 
had  been  in  existence  for  seventeen  years  prior  to  the  assumption 
of  the  trustees  against  whom  the  action  was  brought.  The  Court 
was  of  opinion  that  it  was  impossible  to  hold  the  trustees  guilty  of 
gross  negligence  for  merely  taking  for  granted  that  the  original 
trustees  had  performed  so  necessary  and  so  simple  a  duty  as  that 
of  completing  a  title  to  the  subjects ;  and  that  the  action  virtually 
resolved  into  an  attempt  to  make  the  assumed  trustees  liable  for 
the  faults  of  their  co-trustees.  The  action  was  accordingly  dis- 
missed. 

2370.  By  the  Trustee  Act,  1861,  the  object  of  which  was,  as  we  Limiution  of 
understand,  to  declare,  and,  where  necessary,  to  restore,  the  common  TrustE  a^!  * 
law  in  regard  to  the  office  of  trustee,  it  is  enacted  that  all  trusts 
constituted  by  virtue  of  any  deed  or  local  Act  of  Parliament  under 
which  gratuitous  trustees  are  nominated,  shall  be  held  to  include, 
unless  the  contrary  be  expressed,  a  provision  "  that  each  such 
trustee  shall  only  be  liable  for  his  own  acts  and  intromissions,  and 
shall  not  be  liable  for  the  acts  and  intromissions  of  co-trustees,  and 
shall  not  be  liable  for  omissions."  Where,  therefore,  one  trustee  is 
sought  to  be  made  liable  for  the  obligation  of  another, — whether 
resulting  from  contract,  from  culpa,  or  from  misfortune,  e.gr.,  in  the 
case  of  insolvency, — the  question  always  is,  whether  the  trustee 
against  whom  liability  is  sought  to  be  enforced  has  been  a  party 
to  the  obligation,  (v) 


The  principle  involved  in  such  an  inquiry 
is  obviously  unsound ;  for  a  trustee  has  no 
right  to  join  in  any  act  for  the  sake  of 
conformity ;  he  is  bound  to  see  to  the  ap- 
plication of  the  money,  and  ought  to  be 
answerable  for  the  omission.  Accordingly, 
in  the  later  English  cases,  the  broad  prin- 
ciple has  been  recognised,  that  the  signing 
a  discharge  implies  receipt  of  the  money, 
and  is  an  act  of  intromission.  See  Thomp- 
son V.  Finehy  22  Beav.  816,  where  one  sub- 
scribing trustee  invested  the  money  in  im- 
proper securities,  and  the  other  was  held 
liable  ;  Hanbury  v.  Kirklandy  8  Sim.  265, 
where  liability  was  incurred  in  conse- 
quence of  the  co-trustee  having  absconded 
with  the  trust-funds  in  his  possession ; 
and  Wilkina  v.  Hogg,  81  L.  J.  Ch.  41, 
cited  infra,  §  2888,  where  the  true  principle 


of  liability  was  laid  down  by  Lord  West- 
bury. 

(u)  Scott  V.  Gray,  26  Nov.  1862, 1  Macph. 
67;  DawBon  v.  StirUm,  4  Dec.  1868,  2 
Macph.  196 ;  FuUon  v.  Fulton,  21  March 
1864,  2  Macph.  898. 

(v)  24  &  26  Vict.,  cap.  84,  §  1 ;  26  & 
27  Vict.,  cap.  116.  By  the  Scottish  Sta- 
tute 1696,  cap.  8,  the  appointers  of  tutors- 
nominate  were,  on  considerations  of  expe- 
diency, empowered  to  limit  the  liability  of 
their  appointees  in  a  similar  manner.  The 
Statute  narrates,  '*That  tutors-nominate 
by  a  father  to  his  children  are  persons  in 
whom  he  reposeth  the  greatest  trust ;  and 
that  the  tutors-nominate  frequently  de- 
cline the  ofiQce,  being  unwilling  to  subject 
themselves  to  the  hazard  of  omissions,  of 
being  obliged,  in  tolidum,  each  of  them  for 
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CHAP.  LiriT.         2371.  First,  as  to  contracts.     It  was  determined,  as  we  have 
RMponsibiiity    elsewherc  shewn,  by  the  judgment  of  Lord  Eldon,  affirming  that  of 

for  the  contracts  j^^^  Couit  of  Session,  that  in  the  case  of  contracts  with  third  par- 
ol oo-tnistees.  i  ii  i 

ties  those  trustees  who  actually  contracted  are  alone  responsible,  (jr) 
The  principle  of  this  decision  must,  we  think,  be  held  to  determine 
any  collateral  question  of  liability  to  the  beneficiary  in  respect  of 
injury  that  he  may  sustain  through  the  trustees'  contract. 
Trustww  are  not  2372.  Again,  with  reference  to  liability  for  fraud  or  gross  mis- 
siWe  LTraud!  management,  the  recent  decisions  upon  the  liability  of  bank  direc- 
tors clearly  establish  the  proposition,  that  reparation  for  a  breach 
of  trust  is  only  exigible  from  a  person  holding  a  fiduciary  position 
in  respect  of  his  own  personal  acts,  or  such  acts  of  his  colleagues 
or  subordinates  as  he  has  either  adopted  or  directly  authorised,  (y) 
These  decisions  have  an  important  bearing  on  the  present  question ; 
for,  obviously,  the  liability  of  a  gratuitous  trustee  cannot  be  greater 
than  that  of  a  director.  Where  fraud  or  gross  negligence  is  con- 
cerned, distinctions  founded  on  the  character  of  the  contract  dis- 
appear. Culpa  tenet  suos  atictorea  ;  and  liability  attaches  to  all  who 
participate  in  the  breach  of  trust,  whether  occupying  the  position 
of  trustees  or  of  salaried  managers  or  directors. 
Liability  of  2373.  But  the  class  of  cases  with  which  we  are  mainly  con- 

spect  of  the^  comed  are  those  that  occur  where  trust-money  is  uplifted  or  trust- 
r^^  te**^***"  *^  estate  is  reduced  into  possession  by  a  trustee,  upon  the  receipt 
of  the  whole  body  or  a  quorum,  or  with  their  acquiescence,  and 
liability  is  attempted  to  be  enforced  against  the  consenting  trus- 
tees, as  constructive  intromitters,  or  as  parties  to  the  fraud  of  the 
trustee  to  whom  the  money  was  paid.  One  principle  applicable  to 
such  cases  is,  that  the  signing  of  a  receipt  is  an  act  of  intromission; 
and  therefore,  if  the  subscribing  trustees  have  been  negligent  of 

others ;"    and  provides,  "  that  it  is  and  tator,  if  it  is  desired  that  they  should  haTs 

shall  be  lawful  for  the  father,  by  any  act  the  benefit  of  the  statutory  protection, 

or  deed  in  his  liege  pouttie,  to  make  a  And  in  any  circumstances  it  is  proper  that 

nomination  of  such  persons  as  he  thinks  gratuitous  trustees  should   have  all  the 

fit  to  be  tutors,  and  of  such  persons  as  he  protection  which  the  amplest  indemnity 

thinks  fit  to  be  curators  to  his  cliildren,  clause  can  give  them, 
during  their  minority,  containing  this  pro-  (z)  HiggiM  v.  Livingttont,  1  July  1816, 

vision  and  quality  that  the  said  tutors  or  6  Pat.  244.     See  also  FmrUe  v.  JVetZson, 

curators  shall  not  be  liable  for  omissions,  18  Dec.  1821,  1  Sh.  222,  N.  E.  211 :  Mwr- 

but  for  tlieir  actual  intromissions  with  the  ray  v.  Campbell,  28  Nov.  1827,  6  Sh.  147. 
means  and   estate   descending  from   the  (y)  Western  Bank  cases,  19  March  1862, 

father,  and  other  deeds  of  administration  and  16  Feb.  1861,  23  D.  561 ;   Xational 

thereanent ;  and  that  each  of  them  shall  Exchange  Co.  v.  Drew,  27  July  1860,  28  D. 

only  be  liable  for   himself,   and  not  in  1 ;  CidUn  v.  Johnston,  16  Feb.  1861,  28  D, 

tolidum  for  others,"  etc.     Where  trustees  574 ;  Davidson  v.  TuUoch,  23  Feb.  I860.  3 

are  also  appointed  tutors  and  curators,  it  Macq.  783 ;  but  see  Orr  v.  GUugow,  Amine ^ 

is  essential  that  the  limitation  of  liability  j*  Monklandt  Ry.  Co,,  24  April  1860,  8 

should  be  inserted  in  the  deed  of  the  tea-  Macq.  799. 
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their  duty,  e.g.,  by  leaving  the  money  in  the  hands  of  a  colleague,   qhap.  lxxiv. 
they  cannot  defend  themselves  against  a  personal  action  on  the 
ground  that  they  had  not  intromitted.  (z) 

2374.  The  further  question  then  arises,  whether  the  subscribing  Whether  Ua- 
trustees  (assuming  that  they  are  chargeable  in  the  first  instance  where  money 
with  the  money  which  was  paid  to  them  on  their  receipt),  can  dis-  ^^J^rL*^. 
charge  themselves  by  alleging  that  they  had  paid  it  over  to  their  ^^  purposes. 
co-trustee,  to  be  applied  by  him  towards  the  purposes  of  the  trust. 
The  answer  is,  that  they  are  bound  to  see  that  he  so  applies  it.    If, 
therefore,  the  money,  has  been  allowed  to  remain  in  his  hands  or 
subject  to  his  control  for  any  considerable  time,  the  other  trustees 
are  answerable  for  any  loss  accruing  through  his  insolvency  or 
otherwise.(a)   But  if  the  custody  of  money  is  temporarily  intrusted 
to  one  trustee  for  a  specified  purpose,  as,  for  example,  for  distribu- 
tion amongst  legatees  or  creditors, (6)  or  is  received  by  a  trustee  or 
factor  in  the  ordinary  course  of  management,  (c)  and  the  trustee 
becomes  insolvent  or  absconds  before  the  money  has  been  in  his 
hands  for  such  a  length  of  time  as  would  give  rise  to  suspicion,  or 
put  the  other  trustees  upon  inquiry  as  to  the  manner  in  which  their 
commission  has  been  executed,  there  is  then  no  negligence,  and 
therefore  no  joint  liability. 

2376.  The  defence,  that  the  money  was  intrusted  to  one  trustee  Liahflitv  may 
for  a  special  purpose,  and  not  in  the  way  of  a  general  delegation  of  neg^ tosf*^ 
the  trust,  is  not  per  se  sufficient;  for  it  is  the  duty  of  all  the  trustees  JjJ,***of^^^^* 
to  see  that  their  directions  are  obeyed.  Accordingly,  where  trustees  money. 
paid  over  a  sum  of  money  to  one  of  their  number  in  order  that  he 
might  invest  it  in  the  .purchase  of  American  stock  in  the  names  of 
certain  parties,  as  directed  by  the  trust-settlement,  and  on  inquiry 
being  made  some  years  after  it  was  found  that  the  money  never  had 
been  invested,  and  the  acting  trustee  was  insolvent, — the  trustees 
who  had  joined  in  granting  the  receipt,  when  the  original  invest- 
ment was  called  up,  were  held  responsible  for  the  loss.(d) 

2376.  In  the*  case  of  a  joint  appointment  of  trustees  for  behoof  Liability  where 
of  creditors,  if  both  trustees  accept,  and  allow  their  names  to  be  aSegai^  to* 
used  in  proceedings  for  vesting  the  bankrupt's  estate  in  their  per- 1^2«*"^^°* 
sons,  they  are  held  to  have  intromitted  jointly ;  and  if,  through  the 
negUgence  of  one  of  their  number,  his  colleague  is  allowed  to  get 

(2)  Seton  V.  Dawson,  18  Dec.  1841,  4  D.  D.  1142;  Ainslie  v.  Ckec^,  6  Feb.  1886, 

810  ;  M'Clymont  v.  Hughes,  14  Feb.  1827,  13  Sh.  417,  see  Lord  Corehouse's  note. 

6  Sh.  846,  N.  E.  321.  (c)  Thomson  v.  Campbell,  16  Feb.  1888, 

(a)  Ibid.    Blam  7.   Paterson,   28   Jan.  16  Sh.  660.     See  M'Nair  v.  Broomfield,  24 

1886,  14  Sh.  861 ;  Moffat  v.  RoUrtmn,  31  June  1830,  8  Sh.  969. 

Jan.  1884,  12  Sh.  369.  (d)  Sym  v.  CharUs,  13  May  1830,  8  Sh. 

(Jb)  Urquhart  v.  Brown,  7  June  1843,  5  711. 


see 
ica- 
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OHAP.  LZZIT. 


Luibilities  of 
executors  and 
asaumed  tnis- 


Joint  liability  of 
ntors  under  the 
Stotute  1672. 


Example  of  a 
clause  restrict- 
ing the  liability 
of  trustees. 


]x>88e88ioTi  of  the  entire  estate,  and  becomes  insolvent,  the  co-trus- 
tee is  liable,  on  the  principle  above  explainecL(6)  A  fortiori^  if  one 
of  a  body  of  trustees  is  allowed  to  get  possession  of  the  funds  upon 
the  receipt  of  the  whole  body,  and  they  leave  ^the  entire  manage- 
ment in  his  hands,  neither  attempting  to  reclaim  the  funds  nor  to 
check  his  accounts,  they  will  be  liable  as  intromitters  in  the  event 
of  a  deficiency.  (/) 

2377.  The  liability  of  executors  appears  to  be  the  same  as  that 
of  testamentary  trustees.  In  several  of  the  cases  cited  above  the 
trustees  were  also  executors,  (gr)  While  it  is  clear  beyond  doubt 
that  an  assumed  trustee  cannot  be  liable  for  the  defaults  or  errone- 
ous payments  made  by  his  predecessors  in  the  trust,  (A)  it  would 
seem  that  the  representatives  of  the  latter  may  be  reached  through 
an  action  directed  against  the  assumed  trustee.  And  so,  if  an  order 
is  pronounced  upon  an  assumed  trustee  to  consign  a  sum  which  had 
been  misapplied  prior  to  his  acceptance,  he  may  compel  the  repre- 
sentatives of  his  former  colleague,  by  an  action  in  his  owti  name, 
to  implement  the  order  for  consignation,  as  well  as  to  relieve  him 
of  the  expense  of  defending  the  principal  action,  (t) 

2378.  Tutors  neglecting  to  make  up  inventories  are  liable,  under 
the  Statute  of  1672,  singvli  in  solidum,  and  for  omissions  as  well  as 
intromissions,  (j;)  Trustees,  therefore,  who  expressly  accept  the 
office  of  tutors,  may  incur  penal  liability  in  terms  of  the  Statute ;(!) 
but  if  they  are  only  liable  on  a  general  acceptance  of  a  deed  in 
which  they  are  appointed  tutors  and  curators  as  well  as  trustees,  it 
is  thought  that  their  title  as  trustees  would  be  sufficient  to  shield 
them  from  liability,  in  an  action  founded  on  the  assumption  that 
they  had  acted  as  tutors  without  authority. 

2379.  II.  Conventional  limitation  op  liability. — For  the 
more  effectual  protection  of  trustees  against  liability  for  omissions, 
or  for  the  default  of  their  co-trustees  and  factors,  an  express  clause 
of  indemnity  is  usually  inserted  in  the  trust-settlement.  An  ex- 
ample of  such  a  clause  will  be  found  in  the  Juridical  Styles.  It  is 
as  follows :  "  And  I  hereby  declare  that  my  trustees  shall  nowise 
be  liable  for  any  omissions  in  management,  nor  for  the  omissions 
and  neglects  of  their  factors,  agents,  or  cashiers,  nor  for  the  re- 


(«)  M'Clymont  v.  Huffka,  tupra. 

(/)  Seton  7.  Dawson^  Blain  v.  PcUerton, 
supra. 

(y)  See,  in  addition,  Carruthers  v.  Ball, 
26  Nov.  1880,  9  Sh.  66. 

(h)  Scott  V.  Gray,  26  Nov.  1862, 1  Macph. 
67 ;  Fulton  v.  Fulton,  21  March  1864,  2 
Mdcph.  893. 


(i)  OgUvie  v.  BotweU,  24  May  1860.  12 
D.  940 ;  16  July  1866,  19  D.  (Ap.  Ca.)  7. 

{k)  Murray  v.  Murray,  30  May  1838, 11 
Sh.  668. 

(/)  As  to  the  statutory  limitation  of  the 
liahility  of  tutors,  see  the  Act  1696,  cap. 
8,  quoted  supra,  $  2870,  note;  Moffat  v. 
Robertson,  81  Jan.  1884,  12  Sh.  369. 
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sponsibility  of  them  or  their  cautioners,  if  caution  shall  be  required,  chap,  lxxiv. 
or  for  the  responsibility  of  the  debtors,  purchasers,  or  others,  with 
whom  my  trustees  may  transact ;  but  that  they  shall  only  be  bound 
to  act  honourably,  and  shall  nowise  be  liable  singtdi  in  soltdum,  or 
for  one  another,  bul  each  for  himself  only,  and  for  his  own  personal 
intromissions  or  wilful  default,  and  no  further."(w) 

2380.  A  similar  clause,  but  more  anxiously  expressed,  has  been  English  cIum 
usually  inserted  in  English  trust-deeds  ;  and  by  Lord  St  Leonards'  Slid  tTb^S^ 
Act  every  instrument  creating  a  trust  is  now  deemed  and  taken  to  «>T><>»*«i  with 

•^  °  new  tnuts. 

include  an  mdemnity  clause  in  the  usual  form,  as  specified  in  the 
Act ;  (n)  which  provides,  in  substance,  that  trustees  shall  be  respec- 
tively chargeable  only  for  such  monies  as  they  shall  respectively 
receive,  notwithstanding  their  signing  any  receipt  for  the  sake  of 
conformity ;  that  they  shall  be  answerable  for  their  own  acts  and 
defaults,  but  not  for  any  banker  or  other  person  with  whom  monies 
or  securities  may  be  deposited,  nor  for  the  insuflSciency  of  securities, 
nor  for  any  other  loss,  unless  happening  through  the  trustees'  own 
wilful  default.  The  terms  of  the  indemnity  clause  of  the  Scotch 
Trustee  Act,  as  already  observed,  are,  "  That  each  such  trustee  shall 
only  be  liable  for  his  own  acts  and  intromissions,  and  shall  not  be 
liable  for  the  acts  and  intromissions  of  co-trustees,  and  shall  not  be 
liable  for  omissions."(o) 

2381.  With  reference  to  the  English  clause  of  indemnity,  Mr  The  orduuur 
Lewin  observes, (p)  that  while  it  informs  the  trustee  of  the  general  S)M°nSt seemto 
doctrine  of  the  Court,  it  adds  nothing  to  his  security  against  the  the  sw^rfty^or 
liabilities  of  the  office ;  for,  as  equity  infuses  such  a  proviso  into  t"»teet 
every  trust-deed,  the  expression  of  the  doctrine  of  the  Court  can 

give  the  trustee  no  greater  immunity  than  if  it  had  been  left  to 
implication.  If  we  are  right  in  the  views  expressed  in  the  preced- 
ing pages  respecting  the  liability  of  trustees  under  the  law  of  Scot- 
land, it  would  seem  that  the  usual  clause  of  indemnity  in  Scotch 
deeds  is  merely  declaratory  of  the  legal  doctrine  of  liability, — an 
opinion  in  which  we  are  supported  by  the  late  Mr  Duff,  who  ob- 
serve8,(5') — "  There  appears,  indeed,  to  be  no  real  difference  in  a 

(m)  Juridical  Styles,  4tli  ed.  1, 246.  See  where  a  trustee  was  held  liable  for  money 

similar  clause  exempting  tutors  and  cura-  deposited  in  bank  when  no  further  invest- 

tors  from  the  statutory  liability,  p.  270;  ment  was  in  view.     See  the  important 

Duff  on  Deeds,  172.     In  any  clause  of  ox-  case  of  Wilkins  v.  ffogffy  81  L.  J.  Ch.  41, 

exemption  of  tutors,  the  statutory  form  commented  upon  ir\fira,  §  2888. 

ought  to  be  substantially  followed.     See  (q)  Duff  on  Deeds,  172.     But  see  the 

I  2870,  supra.  opinion  of  Professor  Menzies  to  the  con- 

(n)  22  &  28  Vict,  c.  85,  i  81.  trary  (Con v.,  8d  ed.  p.  720),  founding  on 

(o)  24  &  25  Vict.,  c.  84,  §  1.  Traquair's  Trs.  and  Graham  v.  Hunter' »  Trs., 

(p)  Ijewin  on  Trusts,  5th  ed.  p.  225,  cited  tn/ro;  and /)a/rvm/?fe  v.  ifttrrffy,  1784, 

and  cases  there  citod.     The  latest  case  is  M.  3684,  and  16,210. 
Brumbridge   v.    Brumbridge,   27    Bcav.    5, 
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OBAF.  nxiT.  question  of  responsibility,  whether  as  regards  intromissions  or  the 
actings  of  a  factor,  between  trustees  without  a  clause  of  immunity 
and  those  possessing  a  clause  in  the  terms  usually  employed  ;  for 
it  would  seem  to  result  from  the  more  recent  cases  that  the  words 
each  for  his  own  actual  or  personcd  intromissions  only,  hitherto  sup- 
posed of  so  much  practical  importance  in  protecting  trustees,  are 
controlled  by  the  effect  of  a  joint  discharge,  which  has  been  held 
to  imply  individual  intromission  on  the  part  of  all  the  subscribers.* 
The  reader,  however,  will  judge  of  the  value  of  the  usual  indemnity 
clause  from  the  decisions  to  which  we  are  about  to  call  attention, 
and  in  which  the  terms  of  the  clause  proved  inadequate  to  protect 
the  trust^^es  against  liability  for  culpably  intrusting  the  trust-funds 
to  a  single  tru8tee.(r) 
Examples  of  ih«       2382.  lu  oue  of  the  earliest  cases,  («)  where  a  sum  of  £160  was 
joint^mty*    received  by  one  of  the  trustees  as  part  of  the  price  of  the  tnist- 
the^t^l?1n^^  estate,  upon  the  joint  receipt  and  disposition  of  the  whole  body, 
demnity  cUuse.  and  that  trusteo  became  insolvent,  a  judgment  of  Lord  Fullerton, 
exonering  the  other  trustees  but  finding  no  expenses  due  to  them, 
was  acquiesced  in ;  but  the  trustees  having  afterwards  reclaimed  on 
the  point  of  expenses,  an  opinion  was  intimated  that  the  trustees 
had  been  let  off  too  easily.     It  appears  from  Lord  FuUerton's  note 
that  the  effect  due  to  the  usual  clause  of  indemnity  did  not  enter 
into,  the  grounds  of  his  judgment,  but  that  he  had  proceeded  on  the 
view,  afterwards  found  to  be  erroneous,  that  the  joining  in  a  receipt 
was  not  an  actual  intromission.     In  a  case  which  occurred  a  few 
years  later,  (<)  trustees  who  neglected  to  realise  an  outstanding  per- 
sonal bond  were  held  jointly  liable  for  the  consequences  of  their 
negligence,  notwithstanding  that  the  settlement  contained  a  clause 
of  indemnity  in  the  usual  form,  commencing  with  a  declaration  that 
the  said  trustees  "  shall  be  noways  liable  for  neglects  or  omissions, 
nor  for  not  doing  diligence,  nor  in  solidum"(u) 
Biain  t.  Paler-        2383.  The  effect  due  to  the  usual  indemnity  clause  was  care- 
fully considered  in  the  subsequent  case  of  Blain  v.  Paterson.{x) 
Although  the  judges  did  not  go  the  length  of  asserting  in  express 
terms  that  such  clauses  add  nothing  to  the  force  of  the  common 
law  protection  against  joint  and  several  liability,  the  decision  was 

(r)  One  point  at  least  is  clear — ^that  a  («)  MtNair  y.  Broomfield,  24  June  18S0. 

clause  of  indemnity  is  only  efficacious  for  8  Sh.  969.    A  similar  opinion  was  indi- 

the  protection  of  persons  acting  within  the  cated  in  Orieve  v.  Amoa*  Exn.,  24  June 

trust.     A  trustee  who  intromits  after  his  1885,  18  Sh.  978. 

appointment  is  validly  recalled  loses  the  {t)  Moffat  v.  Robertson,  81  Jan.  1834, 12 

benefit  of  a  conyentional  provision  of  in-  Sh.  869. 

demnity ;  Edmond  v.  Blaikie,  29  June  1866,  (m)   12  Sh.  870. 

4  Macph.  1011.  (x)  Blain  v.  Paterson,  28  Jan.  1836.  14 

Sh.  361. 
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virtually  an  affirmance  of  that  proposition.  The  opinion  of  the  chap,  lxxiy. 
Court  upon  the  point  may  be  collected  from  the  introductory  ob- 
servations of  Lord  Balgray,  who  said :  "  In  the  first  place,  it  will 
be  observed  that  the  clause  of  protection  is  as  ample  and  complete 
as  any  one  which  I  ever  saw.  .  .  .  And  the  truster  was  entitled 
to  confer  as  extensive  powers  on  his  trustees  as  he  chose,  and  to 
surround  them  with  as  strong  protections  and  immunities  as  he 
thought  right  for  encouraging  them  to  undertake  the  gratuitous 
office  which  he  imposed  on  them.  Of  all  this  the  parties  who 
take  up  the  trust-estate  have  no  right  whatever  to  complain,  and 
of  all  this  the  trustees  must  have  the  most  ample  benefit."(y)  But, 
with  every  desire  to  give  effect  to  the  truster's  kindly  intentions, 
the  judges  felt  bound  to  lay  down  the  rule  that  the  subscription  of 
receipts  was  an  act  of  personal  intromission,  rendering  all  the  sub- 
scribing trustees  responsible  for  the  default  of  the  trustee  who  had 
actually  received  the  money.  On  the  other  hand,  a  trustee  who 
had  accepted,  but  who  had  not  sanctioned  any  act  of  intromission, 
was  held  exempt  from  liability. 

2384.  In  the  subsequent  case  of  Seton  v.  Daw8(mj{z)  which  is  seum  t. 
now  the  leading  authority  on  the  question  of  joint  liability,  the  ^*'"*^* 
Court  appear  to  have  thought  the  indemnity  clause  (which  in  this 
case  was  expressed  in  conformity  with  the  usual  style)  entitled 
to  very  little  consideration.  In  the  leading  opinion  of  the  con- 
Bultod  judges,  in  which  the  Lord  Chancellor's  judgment  in  Bome  v. 
Prtngle(a)  is  adopted  and  applied,  the  principle  was  laid  down, 
"  that  neither  the  protecting  clause  which  occurs  in  this  particular 
deed,  nor  any  of  the  usual  clauses  framed  for  the  same  object,  can 
be  held  to  liberate  trustees  from  the  consequences  of  such  gross 
negligence  as  amount  to  culpa  laia/\b) 

2386.  The  question  may  be  considered  as  concluded  by  the  case  Home  t. 
of  Home  v,  Menzie8,{c)  where,  notwithstanding  a  very  anxiously-  Fo^^f  issue 
worded  clause  of  indemnity,  an  issue  was  sent  to  a  jury,  putting  ^?'  ^^^s  qa^- 
the  question  whether  the  defender  "  vrrongfally,  and  in  contraven-  liability. 
tion  of  his  duty  as  trustee,  allowed  the  sum  of  £4376,  or  thereby, 
being  part  of  the  trust-estate,  to  pass  into  and  thereafter  remain  in 
the  hands  of  the  said  Alexander  Robertson  [a  co-trustee  and  factor 
to  the  trust],  without  taking  any  security  therefor,  to  the  loss,  in- 
jury, and  damage  of  the  trust  ?"    This,  as  it  appears  to  us,  is  pre- 
cisely the  issue  that  must  have  been  taken  had  there  been  no 

(y)  14  Sh.  870.  See  this  case  commented  upon  in  sect.  4, 

(ar)  Seton  v.  Datcton,  18  Dec.  1841,  4  D.  infra. 

310.  (b)  4  D.  817. 

(a)  Home  v.  PringU,  22  June  1841,  2  (c)  Home  v.  Menziee,  10  July  1846,  7  D. 

Rob.  384 ;  Lord  Cottenham's  opinion,  430.  1010.     See  J  2395,  infra. 
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WiUcins  v. 
Hogg. 


indemnity  clause.  The  decision  upon  the  bill  of  exceptions,  sus- 
taining a  direction  to  the  jury  that  the  trustees  were  only  liable  if 
they  acted  in  a  grossly  negligent  and  culpable  manner,  does  not 
affect  the  point  under  consideration. 

2386.  It  is  true  that,  in  various  cases  which  have  been  noticed 
in  the  first  division  of  this  section,  trustees  were  found  to  be  exempt 
from  personal  liability  for  the  intromissions  of  their  co-tnist^es, 
and  that  in  several  of  those  cases  the  terms  of  the  indemnity  clause 
of  the  settlement  have  been  judicially  commented  upon  as  strength- 
ening the  presumption,  arising  upon  the  circumstances  of  the  case, 
that  the  trustees  were  not  to  be  held  liable  as  intromitters.  But  it 
appears  to  us  that,  in  the  view  taken  by  the  Court  as  to  the  infer- 
ence deducible  from  the  facts  forming  the  grounds  of  action  in 
those  cases,  the  trustees  would  have  been  entitled  to  indenmity  in- 
dependently of  the  terms  of  the  usual  clause  of  indemnity,  (d) 

2387.  This  will  be  rendered  more  apparent  by  comparing  the 
cases  referred  to  with  that  of  Thomson  v.  CampbeU,'(e)  where  there 
was  no  indemnity  clause,  and  yet  the  trustees  were  held  exempt 
from  personal  responsibility  for  the  defalcations  of  their  factor. 
There  was  unquestionably  some  remissness  on  the  part  of  the  trus- 
tees— so  much  so,  that  Lord  Corehouse  thought  they  had  rendered 
themselves  responsible  for  the  factor's  intromissions.  But  the  test 
of  liability  proposed  by  Lord  President  Hope  was,  whether  the 
omission  to  examine  into  the  factor's  transactions  "  amounted  either 
to  culpa  lata  or  to  supine  negligence ;"(/)  *^^>  ^pplyiiig  that  test, 
a  majority  of  the  Court  were  of  opinion  that  responsibility  did  not 
attach  to  the  trustees. 

2388.  The  case  of  Wilkina  v.  Hogg{g)  establishes  the  principle 
that  a  truster  may  absolve  his  trustees  from  liability  for  the  conse- 
quences of  their  oion  constructive  intromissions  by  an  indemnity 
clause  expressly  designating  the  particular  class  of  acts  or  circum- 
stances of  culpable  negligence  from  the  consequences  of  which  he 
intends  to  relieve  them.  The  clause  was  in  these  terms : — "  And 
I  declare  that  each  trustee  shall  be  answerable  only  for  losses 
arising  from  his  own  defaults,  and  not  for  involuntary  acts,  or  for 
the  acts  or  defaults  of  his  co-trustees  or  trustee ;  and  particularly, 

{d)  The  cases  referred  to  are — Earl  of     and  the  joint  opinion  of  Lords  Ivory,  Gil- 


Traquair'a  Trt,  v.  Uenderson's  f  r*.,  6  Feb. 
1835,  18  Sh.  417;  Comakers  v.  Hall,  26 
Nov.  1880,  9  Sh.  66 ;  Graham  v.  Hunter's 
Trs.,  4  March  1881,  9  Sh.  648;  Urquhart 
V.  Brown,  7  June  1848, 6  D.  1142;  M'MUlan 
V.  Armstrong,  6  Dec.  1848, 11  D.  191.  See 
upon  this  point  the  observations  of  Jjord 
Gillies  in  Blain  v.  Paterson,  14  Sh.  872, 


lies,  and  Murray,  in  Seton  v.  Dawson,  4  D. 
818. 

(e)  Thomson  v.  Campbell,  16  Feb.  1888, 
16  Sh.  660.     See  {  2896. 

(/)  16  Sh.  571. 

(g)  WUkins  V.  Hogg,  81  L,  J.  Ch.  41, 
affirming  judgment  of  Stuart,  V.  C,  80 
L.  J.  Ch.  492. 
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that  any  trustee  who  shall  pay  over  to  his  co-tnistee,  or  shall  do  or  qhap.  lxxiv. 
concur  in  any  act  enabling  his  co-trustee  to  receive  any  monies  for 
the  general  purposes  of  my  will,  or  for  any  definite  purpose  autho- 
rised by  my  will,  shall  not  be  obUged  to  see  to  the  due  application 
thereof,  nor  shall  such  trustee  be  subsequently  rendered  responsible 
by  any  express  notice  or  intimation  of  the  actual  misapplication  of  * 
the  same  monies ;  but  this  clause  shall  not  restrict  the  power  of 
any  trustee  to  require  from  his  co-trustee  an  account  of  the  appli- 
cation of  monies  in  his  hands,  or  to  insist  on  his  replacing  monies 
misapplied  by  him."  There  were  three  trustees  of  the  will  who 
joined  in  signing  and  delivering  receipts  for  money  received  from 
two  insurance  offices.  One  of  the  trustees,  with  the  consent  of  his 
co-trustees,  was  allowed  to  retain  the  amount,  on  the  representation 
that  he  would  deposit  it  in  one  of  the  London  joint-stock  banks, 
there  to  remain  until  an  eligible  investment  could  be  found.  He, 
however,  appropriated  the  amount.  On  a  bill  being  filed,  seeking 
to  make  the  co-trustees  liable,  Lord  Westbury,  Oh.  (affirming  the 
decision  of  Vice-Chancellor  Stuart),  held  that  they  were  protected 
by  the  clause  of  indemnity. 

2389.  Adverting  to  the  declaration  commencing  with  the  words  Opinion  of  Lord 
*'  and  particularly,"  his  Lordship  observed,  that  the  person  who  ^«**^"'^y- 
framed  that  clause  must  have  been  aware  that  if  three  trustees  re- 
ceived money  each  would  be  answerable  for  it  in  solido ;  but  here 
the  case  provided  for  was  that  of  a  trustee,  being  himself  the  re- 
ceiver, and  then  handing  the  money  to  his  co-trustee  for  the  pur- 
poses of  the  will;  in  which  case  the  testator  said  he  should  "not 
be  obliged  to  see  to  the  due  application  thereof."  That  excluded  a 
second  ordinary  rule  of  the  Court ;  because  a  trustee,  knowing  an- 
other trustee  had  received  money,  was  not  reUeved  from  the  duty  of 
seeing  to  the  application  of  it.  After  adverting  to  the  proviso  with 
regard  to  notice  of  misapplication,  his  Lordship  concluded, — "  The 
trustee  was  then  exempted  from  obligation  ;  first,  when  he  received 
the  money,  and  handed  it  over  to  another  trustee  without  further 
concern  ;  secondly,  when  he  permitted  his  co-trustee  to  receive  the 
money,  and  made  no  inquiry  as  to  its  application ;  thirdly,  when 
he  became  aware  of  a  misapplication  by  his  co-trustee,  and  wilfully 
abstained  from  noticing  it.  These  three  grounds  of  Uability  were 
well  known,  and  they  were  met  by  words  forcible  enough  to  prevent 
their  operation.  There  remained,  then,  a  personal  misapplication, 
for  which  a  trustee  would  be  liable.  The  bill  raised  no  case  of  a 
knowledge  on  the  part  of  the  defendants,  that  the  money  was  likely 
to  be  made  away  with.  The  ordinary  grounds  of  liability  were  care- 
fully provided  against  by  this  clause  ;  and  the  liability  upon  which 


640  LIABILITIES  INCURRED  BY  TRUSTEES  AND 

OHAP.  LxxiT.   it  was  sought  to  fix  these  defendants  was  not  within  the  limited 
liability  which  this  will  imposed  on  them.'\h) 

SECTION  IV. 
LIABILITY  FOR  THE  ACTS  OF  FACTORS. 

Ground  of  the  2390.  The  gTounds  of  liability  are  very  similar  to  those  which 

ia  this  class  of    WO  have  had  occasion  to  consider  in  connection  with  the  subject  of 
"*^'  liability  for  co-trustees ;  the  chief  difference  being,  that  as  a  factor 

•  is,  by  the  nature  of  his  appointment,  invested  with  a  larger  mea- 
sure of  responsibility,  and  with  more  extensive  powers  than  belong 
to  an  individual  trustee,  the  Court  will  not  so  readily  assume  that 
a  trustee  is  culpably  negligent  merely  because  the  factor  fails 
with  funds  in  his  possession.  However,  the  instances  in  which 
trustees  have  been  found  personally  liable  for  the  defalcations  of 
factors  are  sufficiently  numerous  to  show  the  necessity  of  exercising 
a  watchful  supervision  over  the  transactions  of  persons  in  that  situ- 
Responsibility    atiou.     The  Questious  to  be  considered  relate,  firsts  to  the  decree  of 

(1)  to  the  bene-  ^  >  7  o 

fici*ry;  responsibility  which  the  trustee  incurs  to  the  trust-estate,  or,  to  speak 

more  accurately,  to  the  beneficiary,  in  consequence  of  the  intromis- 
(2)  to  persons     sious  or  omissious  of  his  factor ;  and  secondly,  to  the  responsibility 
tor  contracts,     of  the  trustec  to  straugcrs,  in  consequence  of  the  power  which  the 
factor  must  possess  of  binding  the  trust-estate  in  transactions  within 
the  scope  of  his  powers. 
Responsibility  2391.  It  has  been  usual,  where  a  power  of  appointing  factors  is 

as  rej^ds  the  givcu  pcT  expressum,  to  introducc  a  conventional  limitation  of  the 
ap^intment.^*  trustecs'  responsibility  by  a  clause  declaring  that  they  shall  not  be 
liable  for  the  intromissions  or  solvency  of  the  factors  whom  they 
employ,  accompanied  sometimes  with  the  proviso  that  such  factors 
are  habit  and  repute  responsible  at  the  time  of  their  employment. 
As  to  the  latter  proviso,  we  have  already  had  occasion  to  remark 
that  trustees,  if  they  discharge  the  duties  of  their  office  with  honesty 
and  reasonable  attention,  are  not  liable  for  loss  accruing  to  the 
trust-estate  through  the  fault  of  others ;  and  therefore,  if  the  ap- 
pointment of  a  factor  with  the  usual  powers  is,  in  the  circumstances 
of  the  trust,  a  beneficial  act  of  administration,  we  do  not  know  that 
any  higher  degree  of  diligence  can  be  exacted  from  the  trustee,  in 
the  matter  of  appointment,  than  that  he  should  appoint  a  quaUiied 
person,  habit  and  repute  responsible  at  the  time.(t)  This  simple 
consideration  leads  to  the  conclusion,  supported,  as  it  will  be  seen, 
by  decisions  of  the  Court  of  Session  and  the  House  of  Lords,  that 

(k)  31  L.  J.  Ch.  48,  44.  (t)  The  Trustee   Act  is  silent  on  the 

subject  of  liability  for  factors. 
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words  of  indemnity  of  the  nature  referred  to  do  not  materially  affect  qhap.  lxxiv. 
the  liability  of  the  trustees. (i) 

2392.  Trustees,  however,  are  bound  to  exercise  a  general  super-  Trustees  bound 
vision  over  their  factor's  transactions,  by  periodically  checking  his  {he  facto"^" 
accounts,  and  keeping  themselves  informed  (as  every  intelligent  *'»n8»ction8. 
man  of  business  would  do  where  his  own  property  was  at  stake)  as 

to  bis  character  and  credit.  The  neglect  of  these  duties  may  in- 
volve the  trustees  in  a  pecuniary  responsibility  for  the  factor's  trans- 
actions. (?)  Independently  of  personal  considerations,  a  trustee 
ought  to  consider  that  he  owes  this  duty  to  the  beneficiaries  whose 
interests  he  has  undertaken  to  protect. 

2393.  The  leading  case  on  the  liability  of  trustees  for  their  fac-  Home  v. 
tors  is  that  of  Home  v.  Pringle,(m)  in  which  the  judgment  of  the  ^"'^'*- 
Court  of  Session,  defining  the  limits  of  responsibility,  was  affirmed 

on  appeal.  Mr  Home  of  Wedderbum  by  his  trust-disposition  con- 
veyed his  fee-simple  estates  to  trustees  for  the  purpose  of  receiving 
the  rents  during  the  minority  of  his  heir,  to  be  applied  by  them  in 
the  payment  of  debts  and  bequests,  after  which  the  estates  were  to 
be  conveyed  in  the  form  of  a  strict  entail  to  the  heirs  of  the  settle- 
ment. The  trustees  were  to  be  allowed  £100  sterling  for  their 
trouble  in  the  management ;  but  this  provision  was  held  to  be  im- 
material to  the  question  of  Uability.  A  general  power  of  appointing 
factors  was  added,  with  the  proviso,  that  the  trustee  should  not 
"  be  further  liable  for  their  factors  than  that  they  shall  be  habit 
and  repute  reponsible  at  the  time  of  entering  on  their  office."  The 
trustees  appointed  a  factor,  who  was  a  writer  to  the  signet,  of  re- 
spectable professional  standing,  and  possessed  of  property.  This 
gentleman,  after  a  course  of  management  extending  over  several 
years,  became  bankrupt,  leaving  a  balance  due  by  him  to  the  trust- 
estate  of  upwards  of  £1600 ; — although  the  report  says  that  he  had 
enjoyed  the  highest  credit  for  solvency  and  responsibility  until 
within  a  day  or  two  of  his  declared  bankruptcy.  The  principal  to  render  the 
charge  against  the  trustees  was,  that  though  they  had  appointed  a  [t  mwt  b!?**^' 
solvent  factor,  they  had  failed  to  subject  him  to  proper  periodical  P™^^  {JiJted* 
accountings.     The  House  of  Lords  concurred  with  the  Court  of  the  duty  of 

checkiD?  the 

Session  in  finding  that  this  charge  was  not  estabhshed,  although  it  factor's  intro- 
appeared  that  there  had  been  occasionally  some  delay  in  the  settle- 

(Jt)  H<mie  V.  PnngU,  22  June  1841,  2  12  Sh.  636 ;  Airulie  v.  Cheape,  6  Feb.  1836, 

Rob.  384,  affirming  16  Sh.  142 ;  Home  v.  18  Sh.  416 ;    Stewart  v.  Elder,  21   June 

Menziet,  10  July  1845,  7  D.  1010 ;  Thorn'  1816,  6  Pat.  186;  and  cases  in  chap.  68, 

$on  T.  Campbell,  16  Feb.  1888, 1 6  Sh.  560 ;  sect.  1. 
and  cases  cited  in  the  previous  section.  (m)  Home  v.  Pringle,  22  June  1841,  2 

(0  Sym  V.  CharUs,  18  May  1880,  8  Sh.  Rob.  384,  affirming  16  Sh.  142. 
741 ;  Stewart  v.  Mackenzie,  27  May  1884. 


missioDt. 
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CHAP.  LxxiT.  ment  of  his  accounts,  and  that,  in  the  periodical  balances  the  trans- 
Uwdeiavin  ^^^ons  Were  not  brought  down  to  the  period  of  settlement;  and, 
seniing  in  not     qu  the  whole,  their  Lordships  were  of  opinion,  that  although  the 

to  be  visited         ,  .    ,       ,  ,  .    .    .1      i      i     j      i-  ^1 

with  the  peDAitj  factor  might  have  been  more  strictly  looked  after,  there  was  no 
ulfiu^."*  culpable  failure  of  duty,  either  on  the  part  of  the  trustees  generally, 
or  of  one  of  their  number  who  had  been  appointed  cashier,  and  had 
taken  the  principal  share  in  the  management.  Such  being  the 
judgment  of  the  Court  of  Appeal  on  the  matter  of  fact,  it  was  une- 
quivocally laid  down  by  Lord  Cottenham,  Ch.,  that  no  clause  of 
indemnity  could  shelter  the  trustees  from  the  consequences  of  gross 
negligence,  and  that  the  supervision  of  their  factor's  transactions 
was  an  imperative  duty,  the  neglect  of  which  must  entail  pecuniary 
liability.  (») 
Liabflit^  for  2394.  The  case  of  Sifm  v.  Charles  (o)  illustrates  the  principle, 

S^^^rS^r    ^^^^  where  trustees  delegate  a  duty  to  the  factor  they  must  see 
^£Sii^«^    that  he  performs  it.     The  trustees,  although  not  specially  autho- 
depatcd  to  him.  riscd  to  do  SO,  had  granted  a  factory  to  one  of  their  number,  who 
^  ^'  *  proceeded  to  realise  the  funds,  and  paid  off  all  the  legacies  except- 

ing one  of  £500  sterling,  left  to  a  lady  in  America,  and  which  was 
directed  to  be  invested  by  the  trustees  in  American  stock.  In  the 
accounts  rendered  to  the  trustees  credit  was  taken  for  this  legacy 
as  paid,  although  in  point  of  fact  the  factor  had  appropriated  the 
sum,  and  afterwards  died  insolvent.  An  action  having  been  brought 
for  payment  of  the  legacy,  the  Court  decerned  against  the  trustees 
personally  for  the  amount,  with  interest ;  being  of  opinion  that  the 
neglect  to  satisfy  themselves  by  evidence  that  the  legacy  had  been 
actually  paid  was  not  a  mere  omission  on  the  part  of  the  trustees, 
but  a  virtual  consent  that  the  money  should  remain  with  the  fac- 
tor, (jp) 
Home  y.  2396.  In  Home  v.  Menzies  an  issue  was  sent  to  a  jury  to  try 

the  question,  whether  a  sum,  which  was  lost  in  consequence  of  the 
bankruptcy  of  a  factor,  had  been  allowed  by  the  trustee  to  remain 
in  his  hands  wrongfully,  and  in  contravention  of  his  duty  as  trustee. 
Lord  President  Boyle  directed  the  jury  in  point  of  law,  "  that  the 
defender  and  his  co-trustee  were  liable  if  they  acted  in  a  grossly 
negligent  and  culpable  manner ;  but  that,  in  order  to  subject  them, 
it  was  incumbent  on  the  pursuer  to  prove  that  they  were  guilty  of 
gross  and  culpable  negligence."  This  statement  of  the  law  was 
affirmed  by  the  Court  on  a  bill  of  exceptions,  and  the  defender  was 
accordingly  assoilzied.  ($) 

(n)  2  Rob.,  p.  480.  (p)  8  Sh.  746,  per  Lord  Glenlee. 

(0)  18  May  1880,  8  Sh.  741 ;  see  also  (q)  Home  v.  Menzies,  10  July  1845,  7  D. 

Stewart  v  Mackenzie,  27  May  1884,  12  Sh.  1010. 
686. 
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2396.  On  the  other  hand,  it  was  determined,  by  the  judgment  qhap.  lxxiv. 
of  the  Court  in  the  case  of  Thomson  v.  Campbell^  that  trustees  are  jfj^fy^son  v. 
exempt  from  liability  for  the  insolvency  of  a  factor,  where  the  trust  OampheU. 

is  such  as  to  require  the  appointment  of  a  manager,  although  the 
deed  contains  no  power  of  appointment  and  no  clause  of  immunity, 
unless  they  are  guilty  of  **  culpa  lata  or  supine  negligence."(r)  It 
may  be  inferred,  then,  that  the  rule  of  liability  is  the  same,  whether 
the  deed  contains  an  indemnity  clause  or  not.  Lord  Corehouse,  it 
may  be  observed,  dissented  from  the  judgment  in  the  latter  case, 
but  only  because  he  was  of  opinion  that  the  actings  of  the  trustees 
were  tainted  with  culpa  lata.{8)  The  reports  of  subsequent  cases 
may  be  consulted  with  reference  to  the  circumstances  from  which 
culpability  is  to  be  inferred  ;  but  it  is  unnecessary  to  seek  for  fur- 
ther illustrations  of  the  doctrine  of  liability.  (0 

2397.  Any  unreasonable  delay  in  the  institution  of  proceedings  Liability  dis- 
against  trustees  for  money  lost  through  the  maladministration  of  a  dd^f^n  t?e 
factor  or  agent,  will  in  general  be  fatal  to  the  claim ;  for  the  trustee  institution  of 

o        '  o  ^  '  proceedings. 

may  thereby  lose  recourse  against  the  factor ;  and  it  would  be  un- 
fair that  this,  his  only  security  against  personal  loss,  should  be  put 
in  jeopardy  through  the  laches  of  the  beneficiary,  (w) 

2398.  The  subject  of  the  liabilities  of  trustees  to  creditors  of  The  factors 
the  estate  having  been  considered  in  detail  in  the  preceding  chap-  bindTh^  tJJ^st- 
ter,  it  would  be  superfluous  to  enter  minutely  into  the  special  case  f^**^*  ^}  '^i*^*'* 

JUS  pO  w  CFB  y 

of  their  liability  for  the  obligations  undertaken  by  their  factors. 
The  rule  of  law  is,  that  the  estate  is  bound  by  the  engagements  of 
the  factor,  acting  within  his  powers ;  but  not  for  acts  in  excess  of  but  not  the 
his  authority.    The  trustee  can  only  be  made  personally  responsible  hTgave  exp^s 
for  acts  which  he  expressly  authorised  the  factor  to  perform ;  for,  *"'^<^"ty- 
as  it  is  no  part  of  the  duty  of  a  trustee  to  pledge  his  personal  credit 
on  behaU  of  the  trust-estate,  it  is  stiU  less  to  be  presumed  that  a 
factor's  authority  extends  to  the  execution  of  contracts  or  engage- 
ments tending  to  involve  his  constituent  in  personal  liability. 

2399.  It  must  be  observed,  however,  that  a  trustee  is  liable  ad  Trustee  must 
foLctum  prcestandum  where  performance  is  within  his  power ;  and  owSations^* 

therefore,  if  a  factor,  duly  authorised,  has  carried  through  a  sale  of  ^,^jJX*»- 
trust  property,  the  trustee  may  be  compelled  by  personal  diligence 
to  grant  a  conveyance.(a;)     If  specific  implement  has  become  im- 

(r)   Thomson  t.  Campbell,  16  Feb.  1888,  14  D.  181 ;  Mabon  v.  Ckrittie,  8  Feb.  1844, 

16  Sh.  660,  per  Lord  President  Hope  ;  see  6  D.  619. 

Dalrymple  t.  Murray y  1784,  M.  8584.  (m)    Dalrymple    v.   Murray,    1784,  M. 

(«)  16  Sh.  570.  16,210,  8534;  Cowan  v.  Crawford,  18  May 

(/)  See  Cowan  v.  Crawford,  18  May  1886,  1886,  14  Sh.  744. 

14  Sh.  744;^tiwZt«v.  CAeoptf,  6Feb.  1835,  (z)     Thomas  v.    Walker's  Trs,,  4  July 

18  Sh.  416 ;  Sloan  v.  Auld,  18  Dec.  1851,  1829,  7  Sh.  828. 
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CHAP.  LxxiT.  possible — as,  for  example,  in  consequence  of  the  property  Laving 
been  carried  off  by  an  adjudging  creditor — the  trustee  may  be 
compelled  to  refund  the  price  of  the  transaction  out  of  his  own 
pocket,  (y)  There  is,  of  course,  a  correlative  obligation  on  the  pur- 
chaser not  to  repudiate  his  transaction  with  the  factor  on  the 
ground  that  express  authority  from  his  constituent  was  wanting.  (2) 
nniMs  beyond  If  a  factor  or  law  agent  to  the  trust  were  to  enter  into  speculative 
f»rto??duti€«**  transactions  out  of  the  ordinary  course  of  trust-management,  it  is 
clear  that  his  obligations  would  not  be  enforcible  against  the  trus- 
tee, although  they  might  be  a  ground  for  personal  diligence  against 
the  factor  himself.  Therefore  trustees  will  not  necessarily  be  liable 
for  feu-duties  in  consequence  of  the  purchase  of  lands  for  building 
purposes  by  the  factor  without  authority  ;(a)  but  the  seller  will,  of 
course,  be  entitled  to  try  the  question  whether  authority  was  actu- 
ally given. (6) 
ObUgatioiis  in  2400.  Acts  of  the  factor  or  agent  to  a  trust  in  excess  of  their 

SS^s^powera  powcrs,  or  in  defraud  of  the  trust,  will  no  more  be  binding  on  the 
«ute"no?Se***  estate  than  would  the  acts  of  a  trustee  in  similar  circumstances, 
tnistees.  Thus,  whcre  an  agent  to  a  body  of  trustees  conspired  with  one  of 

their  number,  who  was  heir-at-law,  to  make  up  a  title  in  that  cha- 
racter, passing  over  the  trust-disposition,  and  afterwards  accepted 
a  disposition  in  security  from  the  heir  in  security  of  advances,  the 
Court,  in  a  count  and  reckoning,  found  that  the  agent,  being  in  the 
full  knowledge  of  the  trust-deed,  and  of  the  acceptance  and  actual 
operation  of  the  trust  under  which  he  admitted  himself  to  be  the 
acting  agent,  was  in  mala  fide  to  create  or  to  accept  of  the  bond 
and  disposition  in  security  libelled  on ;  that  he  had  acted  in  mala 
fide  in  taking  infeftment  on  the  disposition,  and  thereafter  assign- 
ing the  same  to  third  parties  for  a  valuable  consideration ;  that, 
whether  the  debt  acknowledged  by  the  bond  was  a  just  debt  or 
not,  the  defender  was  bound,  in  the  first  instance,  and  without 
waiting  the  adjustment  of  the  trust-accounts,  to  restore  the  estate 
in  integrum  against  the  real  security  created  by  the  said  disposition 
and  infeftment  as  now  standing  vested  in  his  assignees.  This 
judgment  was  aflBrmed  on  appeal,  (c) 

(y)    Thomas  v.    Walker's   Tra.,  4   Dec.  22  Nov.  1831,  10  Sh.  48;  Bee  Lyon  y.  Sib- 

1832,  11  Sh.   162— sequel  of  the  above  6a/rf,  16  Dec.  1828,  2  Sh.  691. 

case.  (b)  Manners*  Tr.  y.  WiUison^  mpra, 

(z)  See  Innes  v.   ReiiTs   Trs,,  22  June  (e)  Fraaer  y,  Steven's  Tra.,  26  ApnllSSQ, 

1822, 1  Sh.  618,  N.E.  479.  M*L.  &  Rob.  171,  affirming  14  Sh.  676; 

(a)   Gordon  v.  Cameron's  Trs.^  26  Feb.  Drummond  v.  Lindsay ^  18  June  1857,  19 

1889,  1  D.  677 ;  Manners'  Tr.  v.  WiUison,  D.  859. 
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CHAPTER  LXXV. 

EXPENSES  OF  ADMINISTRATION,  AND  INDEMNIFI- 
CATION OF  TRUSTEES  AND  EXECUTORS. 


I.  Liahility  for  Expenses  of  AdminUtra- 
tion. 


IT.  Liability  for  Ezpentea  of  Litigation. 


2401.  The  subjects  which  are  grouped  together  in  this  chapter, 
although  logically  disunited,  are  in  practice  very  closely  identified, 
from  the  circumstance  that  questions  relating  to  the  liability  of 
trustees  for  expenses  of  administration  or  of  litigation  very  fre- 
quently involve  the  consideration  of  the  correlative  right  of  the 
trustee  to  be  indemnified  by  the  beneficiary.  The  principle,  that 
the  trustee  is  entitled  to  be  relieved  of  his  obligations  and  disburse- 
ments on  behalf  of  the  estate,  is  implied  in  the  fundamental  idea 
of  a  trust ;  as  no  one  can  be  supposed  to  charge  another  with  the 
performance  of  a  gratuitous  service  on  his  behalf,  without  under- 
taking to  indemnify  him  against  risks  incident  to  the  duty,  and  to 
defray  the  expense  which  it  necessarily  occasions. 


SECTION  I. 

LIABILITY  OF  TRUSTEES  AND  BENEFICIARIES  FOR  EXPENSES 

OF  ADMINISTRATION. 

2402.  As  the  trustee's  office  is  gratuitous,  it  is  not  to  be  sup-  Tnistee  not 
posed  that  by  accepting  the  trust  he  is  bound  to  perform  personally  form  ronJne 
such  duties  as  are  capable  of  being  executed  by  professional  per-  ^"**®'  *"  ^"®"* 
sons.     Accordingly  it  has  been  decided  that  trustees  are  entitled  to 
employ  an  agent  for  the  transaction  of  the  ordinary  duties  of  trust 
management,  and  to  take  credit  for  his  charges  in  accounting  with 
the  beneficiaries,  (a)     If  the  business  of  the  trust  is  such  as  to  re- 

(a)  Hayv.  Binny,  19  Feb.  1S61,  28  D.  the  trnatee's  own  negligence  wiU  be  charge- 

^i;  8(ewar(T.WiUon,20Ma.jlS26,2Sh.  able  against  himself.    See  ^.  ^.,  Petr., 

d20,N.£.282;2Wh.ftT.L.Ga.8ded.p.280.  21  Dec.  1S66,  IS  D.  286,  and  cases  cited 

On  the  other  hand,  expenses  occasioned  by  tn/Wi,  {  2420;  Malcolm  y.  O'Callaghan,  8 

VOL  IT.  2  M  - 
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cHAFTiB  nxT.  quifc  contiuuous  management  and  supervision,  it  may  be  performed 
through  the  instrumentality  of  a  paid  factor. (6)  By  the  usual 
style  of  trust-conveyances,  trustees  are  authorised  to  appoint  factors 
on  the  footing  of  professional  employment ;  and,  even  where  no  ex- 
press power  is  given,  their  right  to  make  such  appointments  has 
8ubj<>ct  divided,  been  recognised  in  numerous  instances,  (c)  The  questions  which 
claim  our  consideration  include,  first y  the  liability  of  trustees  for 
the  accounts  of  agents,  factors,  and  other  persons  claiming  under  a 
confidential  employment ;  secondly ,  the  trustee's  right  of  retention  ; 
thirdly,  bis  disqualification  to  accept  remunerative  employment 
under  the  trust. 
Whether  trus-  2403.  (1)  We  havc  seen,  in  treating  of  the  liability  of  trustees 
liAbk^to  agente,  to  Creditors  of  the  trust,  that  in  all  transactions  with  creditors  on 
the  ordinary  footing  of  contract,  the  presumption,  in  the  absence 
of  direct  stipulation  to  the  contrary,  is,  that  the  trustee  is  personally 
bound  to  the  fulfilment  of  his  engagements,  on  the  principle  that 
parties  who  are  strangers  to  the  trust,  and  have  no  means  of  in- 
forming themselves  as  to  the  extent  of  the  security  which  the  es- 
tate affords,  are  entitled  to  rely  upon  the  credit  of  the  person  with 
whom  they  contract.  But  it  is  obvious  that  this  principle  fails 
when  applied  to  transactions  between  the  trustee  and  persons  em- 
ployed as  agents  or  factors,  and  standing  in  a  confidential  relation 
Agents  we  pre-  towards  the  trust  The  position  of  an  agent  or  factor  gives  him, 
thrsecurity  of***  in  most  casos,  at  least  as  ample,  often  a  better,  opportunity  of  in- 
the  trust-estate.  fQ^miug  himself  as  to  the  situation  of  the  trust-estate  and  the  secu- 
rity which  it  affords,  than  the  trustee  himself ;  and  it  is  the  duty  of 
a  paid  agent  to  take  care  that  those  who  are  interested  in  the  es- 
tate are  not  involved  in  liability  for  expenses  to  an  extent  exceed- 
ing the  value  of  their  interest.  An  agent  is  of  course  not  bound 
to  carry  on  a  litigation,  or  an  expensive  course  of  management,  at 
his  own  risk ;  but  neither  is  he  entitled  to  involve  his  constituent 
in  indefinite  liability  for  unprofitable  expenditure.      His  duty, 


My.  &  Gr.  62 ;  Caffnsf  t.  Darby,  6  Ves. 
488, 497.  The  rale  stated  in  the  text  does 
not  apply  to  the  case  of  trustees  in  bank- 
ruptcy, who  are  remunerated  by  a  com- 
mission on  their  transactions,  and  who 
are  therefore  bound,  as  far  as  possible,  to 
perform  the  duties  of  the  office  in  person ; 
WiU(m*8  Trs.  v.  WiUon'a  Cra.,  4  Nov.  1868, 
2  Macph.  9. 

(b)  As  to  the  employment  of  account- 
ants, see  Ptddie  ▼.  Beveridge,  7  Feb.  1860, 
22  D.  707. 

(c)  See  Bell's  Pr.  ?  1^98 ;  Sym  v.  CharUs, 


18  May  1830,  8  Sh.  741.  If  the  testator 
has  nominated  a  factor^  it  has  been  con- 
sidered that  the  trustees  have  not  the 
power  of  removing  him  except  on  reason- 
able grounds.  See  Fulton  v.  M*AUtier,  15 
Feb.  1881, 9  Sh.  442 ;  M^Cuaty  v.  M^Aylay, 
22  Jan.  1886,  14  Sh.  818.  A  tmstoe  is 
not  entitled  to  charge  against  the  estate 
expenses  incurred  to  a  private  agent,  whom 
he  consults  for  his  own  protection ;  and  in 
general,  all  charges  for  double  agency  vill 
be  disallowed ;  Ramsay  v.  SoiOer,  18  Dec. 
18C3,  2  Macph.  843. 
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therefore,  in  the  prospect  of  the  estate  being  exhausted  in  expenses,  qmaptkb  mv. 

is  to  require  a  personal  guarantee  for  his  expenses,  either  from  the 

trustee  or  from  the  parties  who  have  the  beneficial  interest ;  and 

if  he  does  not  take  this  precaution,  the  loss  will  fall  upon  himself ; 

the  presumption  being  that  he  is  employed  as  agent  for  the  estate, 

and  not  upon  the  personal  responsibility  of  the  trustee. 

2401.  In  the  cases  that  have  hitherto  occurred  involving  the  liabmt^  to 
element  of  the  personal  responsibility  of  trustees  for  the  employ-  Il^u^ono?^^ 
ment  of  agents,  the  question  of  liability  has  been  treated  rather  as  ^*^^' 
a  question  of  fact  than  of  law ;  but  the  opinions  expressed  support 
the  view  which  we  have  stated.  In  the  two  cases  of  CuUen  v. 
Baillie(d)  and  Manaon  v.  Baillie,{e)  which  arose  out  of  the  same 
trust,  the  question  was  complicated  by  the  consideration  that  the 
agent  who  made  the  claim  against  the  trustees  was  himself  both  a 
trustee  and  a  beneficiary ;  but  the  doctrine  of  non-liability  in  the 
general  case  was  plainly  asserted  by  the  judges.  For  example,  in  OuUmY.BaiUie, 
the  first  action.  Lord  President  Boyle  said:  "The  relation  in  which 
the  pursuer  Manson(/)  stood  in  regard  to  all  the  defenders — the 
sacred  obligation  that  lay  on  him,  instead  of  taking  such  a  com- 
mission, and  acting  on  it  as  he  did,  to  make  them  fully  aware  of  the 
whole  husineas  of  the  trust,  and  how  he  was  conducting  it, — together 
with  what  I  hold  to  be  the  sound  exposition  of  the  law  as  given  in 
the  case  of  Home  v.  Pringle,{g)  ....  lead  me  to  the  conclusion 
that  the  action  should  receive  no  countenance  whatever,  but  that 
the  defenders  should  be  assoilzied  from  its  whole  conclusions.^' (^) 
Lord  Mackenzie  observed,  on  the  assumption  that  Manson  was 
legally  appointed  factor  and  agent,  and  that  as  there  was  no  pactum 
itticitum,  the  question  was,  whether  Manson  had  any  claim  on  the 
trustees  beyond  the  trust-funds.  Considering  that  the  trustees 
contracted  as  trustees — it  being  expressly  stated  that  they  did  so 
contract — ^he  thought  they  were  not  liable  personally,  unless  there 
was  mala  fides  or  culpa  lata  on  their  part  in  inducing  the  other 
party  to  believe  that  the  trust-funds  were  suflBcient ;  and  that,  as 
factor,  Manson  was  strongly  called  on,  if  he  had  the  least  contem- 
plation of  coming  on  the  trustees  personally,  to  give  them  notice  of 
his  proceedings.  If  he  did  not,  he  did  not  act  fairly  towards  the 
trustees,  (t)  Lord  Jeffrey  said  that,  looking  to  the  circumstances 
from  which  employment  was  implied,  the  question  which  the  Court 

{4)  CuUen  v.  BaiUie,  20  Feb.  1846,  8  D.         (/)  The  real  pursuer  was  an  assignee  of 
511.  Manson,  the  agent  in  the  trust. 

(«)  Manwn  v.  Baillie,  19  June  1866,  2  {g)  Home  v.  PHngU,  22  June  1841,  2 

Macq.  80.    See  also  Paterson  v.  M'Lelland,     Rob.  432. 
4  June  1824.  3  Sh.  108,  N.  E.  68.  (h)  8  D.  619. 

(0  8  D.  520. 
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QgAPTntxxT.  had  to  conBider  was,  what  stipalation  the  parties  would  have  ex- 
pressed if  they  had  been  called  on  to  do  so,  and  whether  it  was  to 
be  conceived  that  the  trustees  really  intended  to  pledge  their  per- 
sonal credit,  (i) 

Lord  FuUerton's       2406.  But  the  most  distinct  enunciation  of  the  principle  of  non- 

^   ^'  liability  is  contained  in  Lord  Fullerton's  opinion,  from  which  we 

extract  the  following  passage : — "  In  regard  to  debts  originating 
with  the  truster,  and  devolving  on  the  trustees  only  by  the  force  of 
the  trust,  there  can  be  no  doubt  that  trustees  are  bound  only  in 
their  fiduciary  character,  consequently  not  ultra  valorem  of  the 
trust-estate.  But  in  regard  to  debts  contracted  by  the  trustees 
themselves,  although  it  may  be  bona  fide  for  the  trust-purposes, 
they  will  be  personally  bound  to  third  parties  unless  it  appear 
clearly  from  the  terms  of  the  transaction  that  the  creditor  expressly 
took  the  trust-estate,  as  distinct  from  the  individual  trustees,  as  his 
debtor.  In  such  cases  it  is  held,  and  justly  held,  that  the  trustees, 
who  are  supposed  to  know  their  own  trust  affairs,  are  bound  to 
warrant  the  sufficiency  of  the  trust-funds  to  the  persons  with  whom 
they  deal,  and  who  have  no  such  means  of  information.  If  the 
present  claim,  then,  had  been  one  brought  by  a  person  unconnected 
with  the  trust,  for  furnishings  made  or  services  performed  on  the 
employment  of  the  trustees,  it  might  have  been  sustained  on  the 
principle  last  alluded  to.  But  the  circumstances  here  are  different, 
and  very  peculiar ;  and  it  is  by  the  principles  applicable  to  these 
peculiarities  that  the  claim  must  be  tested  and  determined."  His 
Lordship  then,  after  stating  the  circumstances,  proceeded  to  observe 
that  Mr  Manson,  by  acceptance  of  the  factory,  undertook  to  make 
himself  master  of  the  whole  details  of  the  trust ;  an  undertaking 
which,  in  a  question  between  him  and  his  co-trustees,  was  rather 
a  warranty  of  the  trust-funds  to  them  than  from  them  to  him,  since 
it  was  Mr  Manson's  business  to  satisfy  himself  of  the  sufficiency  of 
the  funds  before  he  incurred  expenses  which  were  rendered  neces- 
sary by  his  own  exclusive  management.  The  conclusion  at  which 
nis  Lordship  arrived  was,  that  to  support  the  action,  "  it  would  be 
necessary  for  Mr  Manson  not  only  to  show  that  the  expenses  were 
incurred  under  the  factory,  but  that  they  were  specially  authorised 
and  directed  by  the  co-trustees,  after  being  made  distinctly  aware 
that  the  trust-funds  were  deficient ;  and  that,  in  the  event  of  the 
deficiency  being  permanent,  the  expense  was  to  be  made  good  by 

Judgment  of  the  them."(Z)     The  reasoning  of  the  Lord  Chancellor(wi)  in  the  appeal 
"""^  °         '  case,  while  substantially  in  accordance  vnth  the  opinions  of  the 

(k)  8  D.  624.  (m)  Lord  Cranworth,  2  Macq.  82. 

(0  8  D.  621-8. 
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judges  of  the  Court  of  Session,  is  so  much  interspersed  with  com-  chapter  lxxy. 
ments  on  the  circumstances  of  the  case,  that  it  does  not  admit  of 
being  exhibited  by  quotations.     The  report,  however,  is  deserving 
of  careful  study. 

2406.  It  is  scarcely  necessary  to  add,  that  if  a  trustee  deprives  Trustee  denud- 
the  agent  of  the  security  of  the  trust-estate,  as  by  denuding  before  Sfim  isun^^'*  * 
the  trust-accounts  are  settled,  the  agent  will  have  recourse  by  a  f ^^^"". 
direct  action  against  the  trustee.     This  principle  was  given  effect  sponsiwiity. 
to  in  a  case  where  a  trustee,  after  granting  a  bill  to  the  agent  in  a 
sequestration,  acceded  to  a  composition  arrangement,  and  paid  over 

the  balance  of  the  funds  in  his  hands  to  the  bankrupt,  without 
providing  for  the  payment  of  the  bill,  (n) 

2407.  It  is  a  question  not  free  from  difficulty,  whether  the  ex-  whether  agent 
penses  of  agents  and  factors  form  a  charge  against  the  parties  bene-  against  the 
ficially  interested  in  the  administration,  in  the  event  of  the  free  JSe^rot^f  die 
estate  having  been  exhausted  by  the  costs  of  litigation  or  manage-  exhaustion  of 
ment.     On  this  point  the  cases  of  Oallen  and  Maiison  v.  Baillie, 
already  referred  to,  are  of  some  authority;  because  Sir  William 

Baillie,  one  of  the  defenders  in  those  actions,  was  not  only  a  trus- 
tee, but  one  of  the  parties  most  largely  interested  in  the  estate, 
having  been  left  a  legacy  of  £3000,  with  a  share  in  the  residue  pro- 
portionate to  his  legacy.  The  decision  of  the  House  of  Lords,  ab- 
solving him  from  liability,  is  therefore  a  direct  precedent,  adverse 
to  the  supposition  of  such  a  claim.  Although  the  principle  of  Home 
V.  Pringle — ^viz.,  that  the  pursuer,  being  himself  a  trustee,  was  not 
entitled  to  sue  for  professional  remuneration — ^was  referred  to,  both 
in  argument  and  in  the  opinions  of  Lord  Cranworth  and  Brougham, 
the  judgment  was  certainly  not  rested  upon  that  principle.  If  it 
had  been,  the  pursuer  would  have  been  entitled,  at  aU  events,  to 
costs  out  of  pocket ;  whereas  in  the  actual  decision  his  claim  was 
wholly  rejected,  on  the  ground  that  the  contract  was  not  with  the 
trustees  or  with  the  beneficiary,  but  with  the  trust-estate. 

2408.  In  the  case  of  Brodie  v.  Macfarlane's  Creditors^  where  a  Agent  employed 
petition  by  an  agent  in  a  sequestration  against  the  creditors,  for  ^ntra?Mndnot 
payment  of  his  account,  was  sustained,  it  appeared  that  a  consider-  h^^cWm*^' 
able  sum  had  been  actually  recovered  in  the  proceedings  for  which  ^^  ^^^ 

,  _  ,  constituent. 

the  account  had  been  incurred,  and  that  this  sum  had  been  divided 
amongst  the  creditors.  They  were  therefore  clearly  liable  in  pay- 
ment of  the  account  to  the  extent  of  the  benefits  which  they  had 
received,  (o)     The  case  may  also  be  supported  on  a  different  prin- 

(n)  Swan  v.  19rigkt,  16  Jan.  1829,  7  Sh.      1846,  8  D.  687.    But  see  infra,  i  2418,  aa 
268.  to  the  exemption  from  liability  of  creditors 

(o)  Brodie  y.  Mac/arlane't  Crs.^  20  Feb.      claiming  in  a  sequestration. 
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Members  of 
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where  tmst- 
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without  faalt 
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where  the 
expense  was 
authorised  by 
the  beneficiary. 


ciple,  namely,  that  where  an  agent  is  not  appointed  directly  by  the 
trustees  as  their  confidential  adviser,  but  is  employed  by  another 
agent  to  perform  a  specific  piece  of  business,  he  is  in  the  same 
situation  as  a  tradesman  employed  under  the  trust,  and  is  entitled, 
on  the  principle  explained  by  Lord  FuUerton  in  the  passage  already 
quoted,  to  recover  from  those  by  whom  he  was  employed.(f>) 

2409.  Members  of  a  provisional  committee  for  promoting  a  rail- 
way or  other  public  undertaking  are  not  liable  in  payment  of  the 
accounts  of  agents  or  employees  of  the  committee,  unless  they  have 
expressly  and  individually  sanctioned  the  employment,  or  under- 
taken to  guarantee  remuneration.  (9)  Mere  attendance  at  meetings 
of  a  committee  does  not  infer  liability  for  its  engagements,  unless 
the  contracts  in  question  were  sanctioned  at  meetings  at  which  the 
defender  waa  present  as  a  concurring  party.(r)  The  same  principle 
is  applicable  to  the  liability  of  members  of  public  trusts.  («) 

2410.  (2)  If  a  trustee  has  paid  expenses  incurred  on  behalf  of 
the  trust  out  of  his  own  pocket,  and  the  funds  ultimately  prove  in- 
sufficient to  meet  his  claim  upon  the  estate,  the  question,  whether 
he  is  entitled  to  relief  by  a  personal  action  against  the  beneficiaries, 
seems  to  depend  on  the  circumstances  of  the  transaction.  Trustees, 
as  a  general  rule,  are  only  entitled  to  debit  the  beneficiaries  with 
expenses  profitably  or  legitimately  incurred  in  promoting  their  in- 
terests ;  and  it  is  difficult  to  see  how  the  expenses  of  legitimate 
management  could,  in  any  ordinary  case,  exceed  the  value  of  the 
estate  which  was  the  subject  of  management.  But  let  us  suppose 
a  case  where  trust-funds  have  been  lost  through  innocent  misfor- 
tune ;  as,  for  example,  where  a  settlor  expressly  directs  his  trustees 
to  invest  funds  in  shares,  or  other  securities  not  authorised  by  the 
Court,  and  the  security  fails.  In  such  a  case  there  could  be  no 
doubt  that,  if  the  beneficiaries  had  recognised  the  trust,  they  would 
be  bound  to  relieve  the  trustees  from  the  contingent  liabilities 
arising  out  of  the  investment ;  (f)  and,  on  the  same  principle,  we 
think  they  would  be  under  an  obligation  to  reimburse  the  trustees 
for  the  outstanding  expenses  of  management.  If  beneficiaries  ex- 
pressly authorise  a  trustee  to  carry  on  litigation  in  their  names, 


(p)  Brodie  v.  MaefarUme'9  Crt.,  supra ; 
Bell  V.  Izeit't  Trt.,  9  June  1864, 16  D.  916; 
see  Lord  Fnllerton's  opinion,  tupra,  {  2406. 

(q)  M'Ewm  v.  Campbdl,  19  Feb.  1867, 
2  Macq.  499 ;  Campbell  y.  Lauder,  27  Nov. 
1862,  16  D.  117  ;  Johnston  v.  ScoU,  18  Jan. 
1860,  22  D.  898 ;  and  see  Bright  Y.ffuUon, 
8  H.  of  L.  Ca.  841,  where  the  doctrine  of 
non-liability  waa  laid  down  by  the  House 


of  Lords  on  principles  applicable  to  the 
jurisprudence  of  the  whole  United  King- 
dom. 

(r)  Campbells.  Lauder,  Johnston  y^Scoit, 
supra. 

(s)  Higgins  v.  Livingstone,  cited  supra, 
§  2819. 

(/)  See  this  point  discussed  in  the  pre> 
vious  chapter. 
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they  must  of  course  be  liable  to  relieve  him  of  bis  expenses,  whether  ohaptkb  lzzv. 
funds  be  recovered  or  not.(tt) 

2411.  It  ia  clear,  in  any  case,  that  while  the  funds  of  the  estate  Trustee  la 
are  liable,  in  the  firet  instance,  in  security  of  the  onerous  obliga-  kde^e^^ut 
tions  incurred  by  the  trustee  to  third  parties  on  behalf  of  his  con-  ^^^  ''"**" 
stituents,  the  trustee  himself  has  a  claim  upon  the  surplus  funds 
preferable  to  that  of  his  constituents,  (a?)    In  virtue  of  this  equitable 

claim,  the  trustee  may  insist  on  his  right  of  retention,  in  answer  to 
a  demand  at  the  instance  of  the  beneficiary  for  an  unconditional 
surrender  of  the  estate,  (y)  The  trustee  would  seem,  also,  to  be 
entitled  to  obtain  from  the  beneficiary  an  indemnity  for  current 
obligations  which  he  may  have  undertaken  on  behalf  of  the  trust 
as  a  condition  of  denuding,  (z) 

2412.  The  preceding  observations  have  reference  to  the  case  of  Bight  of  reteo- 
trusts  for  the  benefit  of  third  parties.  Where  the  object  of  the  11^*^!^"*^ 
transaction  is  to  create  a  security  in  favour  of  the  trustee  himself, 

the  extent  of  his  right  depends  upon  the  form  of  the  conveyance. 
The  different  conditions  were  distinguished  with  great  precision  by 
Lord  FuUerton  in  the  leading  case  of  Moberiaon  v.  Duff, (a)  and 
subsequent  cases  have  added  little  to  his  conception  of  the  rights 

(ii)  Jeffrey  v.  Bathgate^ %  Tr$,^   16  Dec.     bility,  before  actual    loss    has  accrued; 


1823,  2  Sh.  684,  N.E.  502;  Mercer  ▼.  Orr, 
11  Dec.  182a,  2  Sh.  674,  N.E.  494;  and 
see  Oraham  v.  Manhall,  22  Nov.  1860,  28 
D.  41.  Mr  Lewin  is  (^  opinion  that,  not- 
-withstanding  the  exhaustion  of  the  estate, 
the  trustees  have  a  claim  upon  the  bene- 
ficiary, which  may  be  enforced  by  action, 
for  money  expended  in  the  prosecution  of 
the  trust  purposes,  and  within  the  scope 
of  their  powers;  Lewin  on  Trusts,  5th  ed., 
p.  456,  citing  Bahh  v.  Higham,  2  P.  Wms. 
458 ;  ex  pcaie  Chippendale^  4  DeG.  M*N. 
&  O.  19,  54.  On  the  general  rule,  that 
trustees  are  entitled  to  be  reimbursed  for 
their  expenses,  it  is  unnecessary  to  cite 
English  authority ;  but  the  foUowing  ex- 
ceptions may  be  noted.  Expenses  of  im- 
proper litigation,  or  litigation  occasioned 
by  the  trustee's  fault  or  negligence,  will 
be  disallowed;  Malcolm  y.  O'CdHaghan^ 
8  M.  &  C.  52 ;  Caffrey  v.  Darby,  6  Ves.  488, 
497.  If  a  trustee  has  neglected  to  keep  an 
account  of  his  expenses,  the  Court  will 
make  an  estimate,  on  the  principle  of  al- 
lowing a  sum  that  may  be  less  than,  but 
cannot  exceed,  what  he  is  entitled  to  claim; 
MetherseU  v.  Hales,  2  Ch.  Hep.  158.  A 
trustee  who  has  incurred  liabilifies  on  be- 
half of  his  constituent  may  call  upon  the 
latter  to  indemnify  him  against  the  lia- 


Fheniv.  OiUan,  5  Hare  1, 9-18,  and  he  may 
retain  the  trust-estate  until  relieved  of  ob- 
ligations undertaken  on  account  of  it ;  ex 
parte  Jamee,  1  Deac.  &  C.  272;  but  see  Wor- 
raUY.  ffarfordy  8  Ves.  8;  Shaw  v.  LawUee, 
6  CI.  &  Fin.  129.  If  a  trustee  agree  to  pay 
an  accountant  or  manager  at  an  extrava- 
gant rate,  the  Court  will  reduce  the  charge 
against  the  estate  to  a  reasonable  amount ; 
WeiM  V.  Dill,  8  My.  &  K.  26. 

{x)  Bell's  Com.  851-2 ;  Cook  and  Paul 
V.  Jeffrey,  10  Sh.  75 ;  15  May  1885,  1  S. 
&  M'L.  707 ;  and  see  Aikman  v.  Aikmcm,  17 
March  1868,  1  Macph.  689 ;  Baxter  and 
MUcheU  V.  Wood,  24  March  1864,  2  Macph, 
916. 

(y)  WiUon  v.  Maga.  of  Dunfermline,  17 
May  1822,  1  Sh.  417,  N.E.  889;  Fraeer 
V.  M'Naughton,  21  Nov.  1829,  8  Sh.  104 ; 
Barron  v.  National  Bank  of  Scotland,  28 
Feb.  1852,  14  D.  565.  See  also  Sturgeon 
V.  M'Lellan,  20  Jan.  1813,  F.C. ;  Murray's 
Creditor  v.  Chalmer,  1744,  M.  2626 ;  E,  of 
Bedford  v.  L,  Balmerino,  1662,  M.  9185. 

(z)  M'Orotother  v.  HiU,  2  March  1822,  1 
Sh.  871;  anonymous  case,  21  Nov.  1829, 
8  Sh.  103 ;  Innea  v.  Innee,  18  Dec.  1728,  7 
Sh.  206;  Caree  v.  Carae,  1666,  M.  16,166. 

(a)  Robertson  v.  Duff,  14  Jan.  1840,  2  D. 
279;  see  pp.  291-2. 
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of  the  trustee  in  security  transactions.  It  may  be  sufficient  for  our 
purpose  to  say,  that  (1)  where  the  trust  is  constituted  by  an  un- 
qualified exjacie  absolute  disposition,  or  by  an  absolute  disposition 
qualified  only  by  a  back-bond  which  is  perfectly  general  in  its 
tenor,  the  trustee  has  an  effectual  security  both  for  prior  and  sub- 
sequent advances  ;(6)  (2)  that  where  the  back-bond  specifies  parti- 
cular obligations,  but  the  language  is  not  such  as  to  restrict  the 
security  to  these,  the  trustee  may  retain  for  subsequent  advances ;  (c) 
and  (3)  that  if  the  trust  is  declared  in  a  back-bond,  or  in  gremio  of 
the  disposition,  to  be  in  security  of  particular  debts,  the  trustee  bas 
no  general  right  of  retention  either  for  past  or  for  subsequent  ad- 
vances, (c?) 

2413.  By  the  57th  section  of  the  Bankruptcy  Act  it  is  enacted 
that  "  No  person  shall,  by  merely  lodging  an  oath  and  claim,  or 
being  ranked,  or  receiving  payment  of  a  dividend,  or  appearing  or 
voting  at  a  meeting  in  a  sequestration  as  a  creditor,  be  liable  for 
any  claim  by  the  agent  or  other  person  employed  by  the  trustee 
for  money  advanced,  or  expense  incurred,  or  remuneration  in  rela- 
tion to  the  affairs  of  the  estate ;  reserving  to  the  agent,  or  other 
person  so  employed,  right  to  payment  out  of  the  estate,  and  from 
the  trustee  by  whom  he  may  have  been  employed,  in  so  far  as  the 
same  may  be  competent  to  him ;  and  no  trustee  shall  have  relief 
ill  respect  of  such  payment  against  such  creditor,  reserving  to  such 
trustee  relief  against  the  estate,  and  against  those  creditors  or 
others  who  may  on  other  grounds  be  liable  in  relief."  (e) 

2414.  It  was  decided  in  an  old  case,  reported  by  Elchies,(/) 
that  creditors  left  out  of  a  scheme  of  distribution  for  not  acceding, 
could  not  be  burdened  with  the  expense  of  diligence  for  completing 
the  trustee's  right,  or  of  ranking  the  creditors ;  but  that  the  trustee 
was  entitled  to  recover  from  them  the  common  expense  laid  out  for 
behoof  of  all  the  creditors.  The  right  to  burden  creditors  with  the 
expenses  of  constituting  the  trustee's  right  seems  to  depend  on 
whether  they  claim  under  the  trust  or  in  competition  with  it.(gr) 

2416.  Parliamentary  commissioners  and  trustees  are  not  entitled 
to  charge  against  the  funds  committed  to  their  management  the 


(6)  Brough  v.  Jollie,  1798,  M.  2686; 
Leckie  V.  Leekie,  21  Nov.  1864,  17  D.  81 ; 
Walker  y.  Buehavumj  Kennedy,  ^  Co,^  11 
Dec.  1867,  20  D.  269 ;  M'LeUand  y.  Bank 
ofScoOand,  27  Feb.  1867,  19  D.  674. 

(c)  RuMseUy.  JB.  of  Breadalbane^  4  April 
1881,  6  W.  &  S.  266,  affirming  7  Sh.  767 ; 
Jamet  v.  Downie,  16  Nov.  1886,  16  Sh.  12; 


MaUland  v.  Cockerell,  23  Nov.  1827,  6  Sh. 
109. 

(rf)  BoberUon  v.  Duff,  tiupra;  and  see 
cases  on  proof  of  trust,  chap.  47,  sect  1. 

(e)  19  and  20  Vict.,  cap.  79,  I  67. 

(/)  Charterie  v.  Cred,  o/MerchMUm,  1784, 
Elch.,  "  Trust,"  No.  2. 

C^)  The  principle  is  illustrated  by  the 
cases  noted  tn/ra,  section  2. 
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expense  of  an  application  to  Parliament  for  a  prolongation  or  ex-  ohaptbb  lxxt. 
tension  of  their  powers.  (A)  On  this  principle,  also,  interdict  has 
been  granted  against  railway  directors  applying  funds  of  the  share- 
holders towards  the  expense  of  an  application  to  Parliament  for 
additional  powers,  (t)  And  where  the  magistrates  of  a  burgh,  who 
were  trustees  of  a  charitable  foundation,  had  incurred  expense  in 
unsuccessfully  promoting  a  bill  to  extend  the  operation  of  the 
charity,  the  Court  granted  interdict,  at  the  instance  of  the  truster's 
representatives,  against  the  application  of  the  funds  for  that  pur- 
pose, although  the  minority,  who  disapproved  of  the  bill,  were  will- 
ing that  the  account  should  be  paid.(i)  However,  trustees  are 
entitled  to  the  expense  of  opposing  a  bill  before  parliament  which 
is  calculated  to  injure  the  estate,  as  this  is  a  necessary  part  of  the 
expense  of  administration.  (Z) 

2416.  (3)  The  doctrine  is  now  firmly  established,  that  trustees  Trustee  not  en- 
and  judicial  managers  are  not  entitled  to  charge  for  professional  fOT^rSea^S 
services  rendered  to  the  trust,  whether  directly,  or  indirectly  through  ?^^^  ^' 
their  partners  in  business,  whether  in  the  capacity  of  law-agent,(m)  to  the  trust; 
or  in  that  of  factor  or  cashier  ;(w)  unless  the  employment  in  the  cha-  pioyment  is 
racter  of  professional  agent  is  sanctioned  by  the  beneficiaries,(o)  or  riSST^^  ^^^ 
by  the  terms  of  the  settlement  under  which  the  trustees  act.(p) 
The  disqualification  is  not  applicable  to  tutors  and  curators  ad  li- 
ieniy{q)  but  this  is  the  only  exception.     Accordingly,  the  oflBces  oT 
Parliamentary  trustee, (r)  trustee  for  creditors, («)  and  judicial  mana- 
ger (including  both  factors  and  curators), (^)  have  been  found  by 


(A)  Pet  Myles,  18  Dec.  1S65,  18  D.  206. 
And  eee  chapter  68  (Powers  of  Tmstees), 
where  the  English  anthorities  are  stated. 

(i)  Brown  v.  Adam,  19  Feb.  1848,  10  D. 
744. 

{k)  Mackintosh  Trs.  v.  Mackintosh,  80 
Jnne  1862,  14  D.  928. 

(0  Pet.  CampbeU,  12  Jan.  1847,  9  D.  897. 

(m)  Lord  Gray  v.  Dundas,  21  June  1866, 
19  D.  1 ;  Seton  v.  Dawson,  18  Dec.  1841,  4 
D.  819 ;  Broughton  v.  Broughton,  6  De  Gex, 
Maa  &  G.  160 ;  and  see  Manson  y.  Baillie, 
19  Jnne  1866,  2  Macq.  82,  91,  overruling 
Craddock  v.  Pyper,  1  Mac.  &  G.  664 ;  Ftower- 
dew's  Trs,,  22  Dec.  1864,  17  D.  268 ;  Mor- 
rison Y.  RennU,  26  April  1849,  6  Bell,  422, 
reversing  9  D.  1488 ;  and  cases  cited  below. 

(n)  Home  v.  Pringle,  22  June  1841,  2 
Rob.  884 ;  Wellwood's  Trs.  v.  Hill,  17  Dec. 
1866,  19  D.  187 ;  Fegan  v.  Thomson,  20 
July  1866,  17  D.  1146 ;  Bon  Accord  Marine 


Ins.  Co,  V.  Souter's  Trs,,  18  June  1860,  12 
D.  1010. 

(o)  Mmer's  Trs.  v.  Miller,  23  Feb.  1848, 
10  D.  767,  last  point ;  Ommanney  v.  Smith, 
8  March  1864, 16  D.  721 ;  ffandyside's  Trs, 
V.  Scott,  24  Jan.  1868 ;  and  see  Fegan  v. 
Thomson,  20  JiUy  1866,  17  D.  1146,  and 
Lauder  v.  Miller,  infra 

(p)  Ooodsir  v.  CamUhers,  19  June  1868, 
20  D.  1141 ;  Craddock  v.  Pyper,  supra; 
Learmonth  v.  Paterson,  18  Feb.  1858,  20  D. 
664 :  Findlag's  Trs,  v.  M'Omie,  6  March 
1862,  14  D.  621. 

(q)  Pirrie  v.  Collie,  4  March  1861, 18  D. 
841 ;  Pet.  Rennie,  27  June  1849, 11  D.  1201. 

(r)  Lord  Gray  v.  Dundas,  supra. 

\s)  Lauder  v.  MiUer,  16  July  1869,  21 
D.  1868 ;  Johnston's  Cr.  v.  Johnston's  Tr., 
1788 ;  see  21  D.  1888. 

{t)  Kennedy  v.  Rutherglen,  26  Jan.  1860, 
22  D.  667  ;  BaiUie  and  Douglas'  cases,  19 
D.  1  ;  Rennie  and  Flowerdew,  sitpra. 
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EXPENSES  OF  ADMINISTRATION,  AND 

express  decisions  to  be  offices  of  trust  in  the  sense  of  the  rule ;  so 
that  persons  holding  these  offices  cannot  accept  remunerative  em- 
ployment under  the  trust. 

2417.  In  a  case  where  trustees  were  empowered  to  appoint  fac- 
tors and  agents  of  their  own  number,  and  to  allow  the  factor  "  a 
reasonable  gratification  for  his  trouble,"  and  the  trustees  had  ap- 
pointed one  of  their  number  factor,  with  a  commission  of  6  per 
cent.,  the  Court,  on  an  objection  being  taken  by  the  beneficiaries 
to  the  amount  of  the  commission,  restricted  it  to  2i  per  cent.(i*) 

2418.  The  case  of  Hay  v.  Hay's  Truateee,  in  the  Second  Divi- 
6ion,(t;)  raises  the  question,  whether  trustees  empowered  to  carry 
on  the  truster's  business  are  entitled  to  make  profit  out  of  the  busi- 
ness. In  this  case  one  of  the  trustees  was  assumed  as  a  partner  in 
his  individual  capacity,  on  the  footing  that  a  certain  amount  of 
capital  was  to  be  advanced  to  him,  which  was  to  be  repaid  out  of 
the  share  of  profits  falling  to  him  as  partner.  Although  the  point 
is  not  decided,  we  may  observe,  that  unless  partnership  contracts 
are  to  be  made  an  exception  from  the  general  rule  which  prohibits 
trustees  from  entering  into  any  remunerative  contract  with  the 
trust-estate,  the  assumption  of  a  trustee  as  a  partner  cannot  be 
supported.  It  is  another  question  whether  the  partner  might  not 
be  fidlowed  some  compensation  for  his  trouble,  on  the  ground  that 
his  whole  time  had  been  given  to  the  service  of  the  trust.  The  ar- 
gument ad  misericordiam  in  a  such  a  case  is  very  strong,  (a;) 

(«)  Thonuon't  1V«.  Y.  RM,  9  July  1861, 
13  D.  1826.  The  principle  is  more  fully 
explained  in  chapter  54,  sect.  1. 

(t>)  June  1862.  The  case  does  not  ap- 
pear in  the  reports ;  it  was,  therefore,  most 
probably  withdrawn  by  arrangement  before 
judgment  was  pronounced. 

(x)  In  Broektnpp  v.  Bamet,  5  Madd.  90, 
where  a  testator  had  directed  certain  busi- 
ness to  be  carried  on  by  his  trustees  and 
executors,  a  petition  was  presented  to  the 
Court  of  Chancery  by  one  of  the  executors, 
to  ascertain  what  ought  to  be  allowed  him 
as  compensation  for  his  trouble.  Sir  John 
Leach,  V.-C,  held,  that  while  the  trustee 
was  entitled  to  all  reasonable  expenses  in- 
curred in  the  conduct  of  the  trust,  there 
was  nothing  in  the  circumstances  to  take 
the  case  out  of  the  general  rule,  that  a 
trustee  is  not  entitled  to  compensation  for 
personal  trouble  and  loss  of  time.  The 
leading  English  case  on  this  point  is  Ro- 
binson V.  Pett,  8  P.  Wras.  249 ;  2  Wh.  & 
T.  L.  Ca.  8d  eel.  p.  219  ef  stq.    See  also 


Burden  y.  Burden,  1  V.  &  B.  170 ;  SioekeM 
V.  Dawson,  6  Bear.  871. 

It  is  impossible,  within  the  limits  of  a 
note,  to  attempt  even  an  abstract  of  the 
English  decisions  on  the  subject  of  allow- 
ances to  trustees.  We  shall,  therefore, 
notice  only  such  of  the  decisions  as  bear 
upon  the  less  known  or  settled  points  m 
our  law.  The  general  rule  is,  that  remune- 
ration cannot  be  claimed  by  a  trustee  who 
acts  as  solicitor  to  the  trust,  Jiew  v.  Jsnei, 
1  Hall  &  T.  682,  Christopher  v.  White, 
10  Beav.  528 ;  solicitor  in  bankruptcy,  ex 
parte  Newton,  8  De  G.  &  Sm.  584;  fac- 
tor, Scattergood  v.  Harrison,  Mos.  128 ;  or 
auctioneer,  Kirkman  v.  Booth,  11  Beav. 
278  ;  Mathieson  v.  Clarke,  8  Drew.  8.  Un- 
der the  general  expression  trustee  are  in- 
cluded mortgagees ;  Mathieson' s  case,  Mprs, 
and  Sclater  v.  Cottam,  8  Jur.  680  (where  a 
mortgagee,  who  acted  as  his  own  solicitor, 
was  only  allowed  costs  out  of  pocket  as 
against  a  second  mortgagee);  also  direc<- 
tors,  York  and  JV.  Midland  Ry,  Co,  v.  Hud- 
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2419.  If  a  legacy  is  given  to  trustees  expressly  as  a  recompeiise  qhaptib  mv. 
for  their  trouble,  they  cannot  claim  it  unless  they  accept.     But  if  Legacy  to  tma- 
the  legacy  is  not  expressed  to  be  in  consideration  of  their  services,  ^^^^nij  ot 
the  presumption  is  that  it  is  a  gift,  and  not  conditional  upon  ac-  their  acceptaace 

■^  r^  of  office. 

ceptance.(y) 


SECTION  II. 


LIABILITY  FOR  EXPENSES  OF  LITIGATION. 


2420.  Subject  to  certain  exceptions,  which  we  shall  afterwards  Trustees,  as  a 
notice,  a  trustee  is  generally  liable  to  creditors  for  any  expense  Sr^ihTexpenLs 
which  may  be  occasioned  by  opposition  on  his  part  to  their  just  de-  °^  ^*>«*^io°- 
mands.(z)     That  the  enforcement  of  this  principle  entails  no  hard- 


•oft,  16  BeaT.  485,  600;  and  joint-owners, 
Smith  y.  Lay,  8  K.  &  J.  106,  sed  qwere. 
Bat  a  person  who  is  merely  a  constructiye 
trustee,  e.^.,  a  snrviying  partner,  who  con- 
tinues to  manage  a  business  for  the  family 
without  haying  been  authorised  to  act  as 
trustee, — although  he  must  account  for  the 
profits  earned  with  his  constituents'  money, 
— is  entitled,  in  addition  to  his  share  of  pro- 
fits on  his  own  capital,  to  an  allowance  for 
his  management  of  the  business ;  Brotan 
y.  De  TagUt,  Jac.  284,  decided  by  Lord 
Eldon;  and  cases  in  2  Wh.  &  T.  L.  Oa.  8d 

ed.  p.  287. 

Even  in  the  case  of  express  trusts,  it  has 
been  held  that  where  work  is  done  by  a 
trustee  which  could  not  haye  been  so  weU 
done  by  any  other  person,  he  may  have  a 
claim  to  recompense.  For  example,  in 
Bainbridge  y.  Blair,  8  Beay.  696,  14  L.  J. 
405,  where  a  solicitor  and  trustee  had  acted 
as  agent  to  the  trust,  and  devoted  a  large 
share  of  his  time  to  the  arrangement  of 
certain  lawsuits  and  other  family  matters 
with  which  he  was  peculiarly  oonversant, 
it  wflB  observed  by  Lord  Langdale,  M.-R., 
founding  on  the  case  of  Marshall  v.  Eollo- 
waif,  2  Sw.  468,  that  though  he  could  not 
give  compensation  under  a  summary  ap- 
plication, yet,  if  the  application  had  been 
timeously  and  competently  made,  the  trust- 
tee  might  have  had  an  allowance,  not  in 
the  shape  of  professional  remuneration,  but 
as  a  recompense  for  trouble  in  addition  to 
his  outlay.  The  judgment  in  Cradock  y. 
Pyper,  1  Mac.  &  G.  664,  if  it  is  to  be  re- 
garded as  of  any  authority,  must  be  re- 
ferred to  the  same  principle. 


The  rule  may  be  excluded  by  an  express 
contract  for  remuneration  with  the  ceetui 
que  trust;  but  the  decisions  show  that  the 
Court  will  construe  such  agreements  very 
strictly,  and  will,  if  possible,  assume  that 
the  parties  contemplated  payment  for  out- 
lay, and  not  for  trouble  or  professional 
services.  Such,  accordingly,  was  the  con- 
struction put  in  Moore  v.  Frowde,  8  My.  ft 
Cr.  45,  6  L.  J.  Ch.  872,  on  a  clause  in  a 
trust-deed  which  provided,  (1)  that  all  the 
expenses,  disbursements,  and  charges,  al- 
ready or  thereafter  to  be  ineurred,  nutained, 
or  borne  by  the  trustees,  etc.,  should  be  paid, 
in  the  first  place,  out  of  the  produce  of  sales 
of  the  estate ;  and  (2)  that  the  trustees 
should,  out  of  the  trust-monies,  reimburse 
themselves  for  all  such  reasonable  costs, 
charges,  and  expenses  as  they  should  or 
might  tustain,  expend,  or  be  put  unto,  in  or 
about  the  execution  of  all  or  any  of  the 
trusts  thereby  in  them  reposed,  such  costs, 
charges,  and  expenses,  to  be  reckoned,  paid 
and  stated  as  between  attorney  and  client, 
*'  This  last  provision,*'  said  Lord  Ootten- 
ham,  "  does  no  more  than  the  rule  of  law 
would  have  done — a  trustee's  costs  being 
taxed  as  between  attorney  and  client  And 
what  are  the  costs  so  to  be  taxed  ?  Costs 
which  the  trustee  may  sustain  or  be  put 
to — Jterms  wholly  inapplicable  to  sums 
claimed  as  remuneration ; "  6  L.  J.  Ch. 
874. 

(y)  See  the  cases  commented  on,  chapter 

66,  sect.  2,  in  fin, 

(z)  Raebum  v.  Daweon,  14  June  1881,  9 

Sh.   728;  Clyne^e  Tre.  v.  Alv<on,  8  Feb. 

1840,  2  D.  654 ;  Oibton  v.  Pearson,  25  May 
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ship  to  the  trustee,  is  apparent  from  this  simple  consideration,  that 
the  trustee  is  not  bound  to  go  on  with  the  litigation  after  the  funds 
available  for  defending  the  action  are  exhausted.  As  a  mere  ques- 
tion of  prudence,  a  trustee  would  not  be  justified  in  exhausting  the 
estate  by  litigation  without  the  sanction  of  the  beneficiaries ;  and^ 
in  justice  to  himself,  he  may  require  from  them  a  guarantee  in  se- 
curity of  his  right  to  indemnity.  Besides,  it  is  the  fault  of  the  trus- 
tee if  he  ever  puts  himself  in  the  position  of  an  active  Utigant^  Hia 
natural  attitude  is  that  of  neutrality.  In  the  prospect  of  serious  liti- 
gation in  regard  to  claims  upon  the  trust-funds,  the  resource  is  al- 
ways open  to  him  of  raising  an  action  of  distribution,  where  he  ap- 
pears simply  as  a  stakeholder,  and  in  which  the  expenses  of  his 
formal  appearance  form  a  first  preferable  charge  upon  the  fund  im 
medio, 

2421.  Prior  to  the  recent  changes  in  the  law  with  respect  to  the 
resignation  of  trusteeship,  a  trustee  might,  however,  have  been 
placed  in  a  somewhat  embarrassing  position,  in  the  event  of  the 
trust-estate  embracing  unsettled  claims  which  he  might  consider 
himself  under  an  obligation  to  realise,  but  which  could  only  be  re- 
covered by  legal  process  involving  liability  for  expenses.  Even  in 
that  case  the  trustee  has  still  the  resource,  that  he  is  entitled  to 
demand  security  from  his  constituents  for  the  contingent  expenses 
before  resorting  to  legal  proceedings.  It  is  clear,  at  all  events, 
that  beneficiaries  refusing  to  indemnify  the  trustee  in  such  circum- 
stances would  be  effectually  shut  out  from  any  ground  of  complaint 
against  him  in  consequence  of  his  refusing  to  carry  on  the  litiga- 
tion at  his  own  personal  risk.  Under  the  provisions  of  the  Trustee 
Act  (a)  the  trustee  has  now  open  to  him,  as  a  last  resource,  the  power 
of  resignation,  by  the  exercise  of  which  he  is  enabled  to  devolve  the 
administration  upon  the  Court,  who  will  instruct  their  factor  as  to 
the  course  he  ought  to  pursue  with  respect  to  litigation,  and  shield 
him  from  personal  liability  for  obedience  to  their  behests. 

2422.  It  may  be  asked  by  what  means  trustees  charged  with 
the  protection  of  the  interests  of  minors  may  be  enabled  to  protect 
themselves  from  liability  for  the  expenses  ol  litigation,  observing 
that  a  minor  has  not  the  capacity  to  enter  into  an  arrangement  for 
the  indemnity  of  his  guardians  ?  The  answer  is  obvious.  If  the 
minor  is  in  the  position  of  a  claimant,  the  trustees  have  only  to 
apply  for  the  appointment  of  a  curator  ad  litem  for  his  interest, 


1833,  11  Sh.  656;  Wylie  v.  Smilk,  15  Nov. 

1834,  13  Sh.  40;  Sandeman  v.  Shepherd,  4 
July  1835,  13  Sh.  1037 ;  Roberttoti  v.  Mor- 
rieon,  4  Dec.  1823,  2  Sh.  568,  N.  E.  479 ; 


WeUh  y.  M* Arthur,  16  June  1826,  4  Sh. 
710.  N.E.  715. 

(a)  24  ft  25  Vict.,  cap.  84 ;  26  &  27 
Vict.,  cap.  115. 
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and,  after  the  appointment  is  made,  to  advance  such  interim  pay-  ohaptkrlxxt. 
luents  out  of  the  trust-estate  as  the  Court  may  think  proper  to 
allow  for  the  prosecution  of  his  claim.  This  was  the  course  recom- 
mended by  the  Court  in  a  case  where  trustees,  under  circumstances 
admittedly  of  great  hardship,  were  found  personally  liable  for  the 
expenses  of  a  suit  in  w^hich  they  appeared  as  defenders.  (6)  The 
trustees  were  custodiers  of  an  alimentary  fund,  secured  by  marriage- 
contract  to  the  wife  for  her  alimentary  liferent,  and  to  the  children 
in  fee ;  and  although  they  were  successful  in  defending  the  estate 
against  a  most  vexatious  attempt  on  the  part  of  the  husband  (a 
bankrupt),  suing  with  concurrence  of  his  wife,  to  obtain  possession 
of  the  fund,  they  were  condemned  in  the  meantime  to  bear  the  ex- 
penses of  their  defence,  on  the  ground  that  these  did  not  form  a 
proper  charge  against  the  alimentary  interest.  It  was  observed  by 
the  Court,  that  the  trustees  might  have  avoided  personal  liability 
by  making  application  to  the  Court  for  the  appointment  of  a  cura- 
tor ad  litem  to  the  wife  and  children,  which,  when  an  alimentary 
fund  was  at  stake,  their  Lordships  would  not  have  hesitated  to 
grant.(c) 

2423.  In  the  further  elucidation  of  this  subject  we  shall  distin- 
guish between  the  cases  on  (1)  expenses  arising  out  of  litigation 
with  third  parties  not  connected  with  the  trust,  and  (2)  expenses 
incurred  in  litigating  with  parties  claiming  under  the  settlement. 

2424.  I.  Expenses  of  litigation  with  parties  not  interested  Doctrine  of 
IN  MAINTAINING  THE  TRUST. — We  are  DOW  to  uotice  a  few  of  the  cases  dho*re  foi^cx^ 
which,  from  their  importance  or  their  exceptional  character,  illus-  p^"*'^  ^^" 
trate  the  general  proposition  that  trustees  are  personally  liable  for 
expenses  in  questions  with  creditors  of  the  estate,  or  parties  dis- 
puting the  validity  of  the  trust.     In  the  comparatively  early  case 

of  Raebum  v.  Daw8on^(dl)  trustees  under  a  voluntary  trust  were,  by 
a  unanimous  decision  of  the  First  Division,  held  personally  liable 
for  the  expenses  caused  by  their  opposition  to  an  action  at  the  in- 
stance of  a  creditor  in  a  building  contract,  in  which  they  stated 
counter  claims  on  the  part  of  their  constituent,  and  also  claimed 
the  right  to  retain  the  amount  of  their  own  outlay  for  the  comple- 


(5)  Robertwn  v.  Marruon,  27  Jan.  1849, 
11  D.  457 :  Graham  v.  MartihaU,  22  Nov. 
1860,  28  D.  44. 

(e)  11  D.  469.  In  Fraur  y.  Pattie  and 
Tutor  ad  litem,  it  was  expressly  laid  down 
that  the  Court  conld  give  no  decree  for 
expenses  against  a  tntor  ad  litem;  Lord 
Mackenxie  observing  that  they  might  as 
weU  he  asked  to  find  the  counsel  liable ;  9 


March  1847,  9  D.  908.  See  also  JohtuUm 
T.  Beattie,  29  Jan.  1866,  18  D.  848 ;  and 
Forbee  v.  Morrison,  8  Jnne  1844,  6  D. 
1118,  where  a  charge  against  a  curator 
bonis  for  the  expenses  of  litigation  was 
suspended  without  caution. 

(d)  Raebum  v.  Damon,  14  June  1881.  9 
8h.  728.  But  see  Diekeon  v.  Bonar'e  Trs„ 
20  Nov.  1829,  8  Sh.  99. 
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KirUand  t. 
Chrigkton, 


CHAPTBB  HIT.  tioH  of  the  coiitract.  In  Jackson's  Tra,  v.  Black{e)  trustees  were 
held  liable  to  a  creditor  for  the  expense  occasioned  by  their  oppos- 
ing decree  of  constitution  in  an  action  at  his  instance. 

2426.  In  a  more  recent  caseX/)  where  testamentary  trustees 
raised  action  against  a  firm,  of  which  the  testator  had  been  a  part- 
ner,  for  payment  of  a  bill  for  £200  granted  to  the  testator,  and  were 
met  by  a  counter  action  of  count  and  reckoning  as  to  the  testators 
intromissions  with  the  effects  of  the  company,  which  resulted  id 
decree  being  pronounced  against  the  trustees,  as  his  representa- 
tives, for  a  sum  of  upwards  of  £600,  the  Second  Division  recalled 
an  interlocutor  which  had  been  pronounced  in  the  SherifE-court, 
finding  the  trustees  personally  liable  for  the  expenses.  It  is  to  be 
observed,  that  in  this  case  the  position  of  the  truster,  as  a  partner 
in  the  litigating  company,  rendered  an  accounting  necessary,  and 
that  the  litigation  was  forced  upon  the  trustees  by  the  course  which 
the  pursuers  adopted,  of  raising  an  action  of  accounting  instead  of 
proposing  an  extrajudicial  settlement.  In  this  view  of  the  case, 
Lord  Moncreiff  observed — "  Were  not  the  trustees  in  bona  fide  in 
believing  that  no  such  claim  as  that  in  the  count  and  reckoning 
was  to  be  made  ?  The  accounting  followed  the  action  for  the  £200, 
and  the  trustees  were  forced  into  it.  They  had  no  ground  for  sup- 
posing that  they  would  be  involved  in  a  count  and  reckoning.  It 
was  their  duty  to  make  the  claim  for  the  £200  which  was  met  by 
the  count  and  reckoning;  and,  in  the  circumstances,  I  think  it 
would  be  extreme  severity  against  the  trustees  to  say  that  they 
were  to  be  personally  answerable." 

2426.  It  has  frequently  been  pleaded  on  behalf  of  trustees,  in 
reclaiming  against  a  judgment  finding  them  personally  liable  for 
expenses,  that  they  ought  not  to  be  subjected  in  personal  liability 
to  the  creditor  because  the  trust-estate  was  exhausted,  and  that 
there  were  no  funds  out  of  which  they  could  reimburse  themselves. 
In  some  of  the  earlier  cases  an  inquiry  was  permitted  as  to  the  fact 
of  the  trustees  being  in  possession  of  funds,  (gr)  But  the  existence 
of  trust-funds  is  now  held  to  be  immaterial ;  and  the  inconvenience 
to  the  trustee  of  having  to  pay  the  expenses  is  just  as  little  con- 
sidered, because  expenses  are  not  awarded  as  in  the  nature  of 
penalty,  but  as  compensation  to  the  successful  party  for  the  cost  to 
which  he  has  been  put  in  establishing  a  right  which  his  opponents 


Ezhanstion  of 
trust-estate 
not  pleadable 
in  answer  to 
creditors. 


(e)  Jaek9on'8  Trs.  v.  Black,  81  May  1832, 
10  Sh.  597 ;  MehiUe  v.  Lady  Preston,  26 
June  1841,  8  D.  1101. 

(/)  Kirkland  v.  CrigkUm,  8  Feb.  1842, 


4  D.  618.    See  also  Home't  Tf.  t.  RtdjtUm. 
18  June  1834,  12  Sh.  727. 

{g)  See  Gordon' t  Trs,  v.  Stewart^  25  Jan. 
1822,  1  Sh.  271,  K.  £.  258 ;  Grant  v.  Gib- 
ton-Craiff,  80  May  1829,  7  Sh.  686. 
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ought  to  have  known  to  be  well  founded,  (A)  Trufltees,  moreover,  qhaptm  lxxv. 
a.re  subject  to  the  same  incidental  rules  with  respect  to  expenses  of 
process  and  the  conduct  of  litigation  as  other  litigants.  Execution 
pending  appeal  will  be  issued  against  them  in  ordinary  course,  (t) 
A^  trustee  who  is  in  the  position  of  an  undischarged  bankrupt  may 
"be  compelled  to  find  caution  for  expenses,  (i)  And  a  trustee,  who 
furnishes  the  means  of  prosecuting  an  action  in  the  name  of  his 
constituent,  may  be  decerned  against  for  expenses,  qua  dominua 
litts.{I) 

2427.  Although,  as  we  have  seen  in  the  previous  chapter,  an  Personal  de- 
action  directed  against  parties  as  trustees  will  not  authorise  a  per*  »^\i^m  may 
sonal  decemiture,(«i)  and  still  less  the  execution  of  personal  dili-  l^i^^JSn^n. 
gence  against  members  of  the  trust, (»)  a  different  rule  has  been  f["**iJ*SJ"* 
sanctioned  in  regard  to  decemitures  for  expenses.     In  White  v.  coUectiTeij. 
Wtlsan  dt  Co,(o)  the  Court,  in  a  suspension  of  a  charge  against 
the  individual  trustee,  without  expressly  deciding  the  general  ques- 
tion, found  '*  that  the  chargers  are  entitled  to  payment  of  the  sums 
charged  for  out  of  any  funds  which  are  or  ought  to  be  in  the  hands 
of  the  suspender  as  trustee."    But  in  the  subsequent  case  of  Kay 
▼.  Wilson's  Tr8,y(p)  the  testamentary  representatives  of  a  truster 
were  decerned  against  personally  for  the  expenses  occasioned  by 
their  defending  an  action  for  £1000  of  damages  for  seduction,  com- 
mitted by  their  constituent,  in  which  a  verdict  was  given  for  £10, 
although  they  pleaded  exemption  on  the  ground  that  they  were 
only  concluded  against  as  trustees ;  that  the  trust-estate  was  insuf- 
ficient to  meet  the  expenses ;  and  that  they  were  bound  in  duty  to 
resist  a  claim  which  was  so  greatly  in  excess  of  the  sum  actually 
found  to  be  due.     It  would  appear,  however,  that  a  judicial  factor 
(who,  as  an  oflScer  of  Court,  acting  under  the  authority  of  the 
Court,  stands  in  a  less  re8{)onsible  position  towards  creditors)  can- 
not be  made  personally  liable  for  the  expenses  of  an  action  directed 
against  him  in  his  official  capacity,  (g) 

2428.  The  reports  for  the  period  of  the  last  twenty  years  contain  Liability  of 
a  considerable  number  of  cases  upon  the  question  of  the  liability  b^kruptcy  for 

expenses. 

(A)  acne's  Trt.  t.  Alison,  8  Feb.  1840,      8h.  710,  N.  E.  716;  Fleminff  v.  Little,  2 
2  D.  654;  Oibtan  t.  Wilkie,  26  May  1883,     Dec.  1829,  8  Sb.  172. 
11  Sh.  656;  W^flie  v.  Smith,  15  Nov.  1884,         (m)  Bom  t.  fferiot't  Hotpital,  5  Bell,  87. 
18  Sh.  40;  Sandman  y.  Shepherd,  4  July         (n)  Gordon  t.  Campbell,  18  June  1842, 
1885,  13  Sh.  1087.  1  Bell,  428. 

(t)  Bobertson  t.  Morrieon,  4  Dec.  1828,  (o)  WhiU  t.    Wilson  j*  Co.,  2  March 

2  Sh.  558,  N.  E.  479.  1848,  5  D.  768. 

(A)  Richmond  v.  Railton't  Tr.,  13  June  (p)  Kay  v.  WiUon's  Tra.,  6  March  1850, 

1850,  12  D.  1017.  12  D.  845. 

(0   Welsh  V.  M'Arthur,  15  Jnne  1826,  4  (q)  Ferguson  v.  Murray,  20  Dec.  1853, 

16  D.  260. 
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LoeuM  pceni- 
tenticB  where 
trustee  merely 
8»t8  himseif  to 
make  inquiry. 


Trustees  cannot 
sist  themselves 
on  condition  of 
not  bein^  liable 
for  expenses. 


Trustee  not 
liable  for  his 
constituent's 
expenses. 


Expenses  in 
reductions  of 
trust-settle- 
ments. 


.  of  trusteeB  in  bankruptcy  for  the  expenses  of  legal  proceedings  to 
which  the  trustees  had  sisted  themselves  as  parties.  It  appears  to 
have  been  considered  at  one  time,  that  although  a  trustee  sisting 
himself  in  a  depending  process  might  be  liable  for  subsequent  ex- 
penses, yet  that,  as  to  expenses  already  incurred,  the  contradictor 
stood  in  the  position  of  an  ordinary  creditor,  and  was  therefore  only 
entitled  to  rank  for  a  dividend,  (r)  It  is  unnecessary,  however,  to 
enter  into  detail  on  this  point,  as  it  has  since  been  fixed,  by  a  judg- 
ment of  the  whole  Court,(«)  that  the  successful  party  is  entitled  to 
payment  of  the  whole  of  his  expenses  from  the  trustee,  leaving  the 
latter  to  obtain  relief  from  the  estate,  if  he  can,  by  entering  the 
disbursement  as  an  item  of  discharge  in  his  accounts. 

2429.  However,  in  the  subsequent  case  of  Muir  v.  The  Toy  In- 
eurance  Co,^{t)  it  was  held  that  a  trustee  upon  the  sequestrated 
estate  of  a  bankrupt,  who  had  merely  sisted  himself,  and,  after  at- 
tending an  examination  of  havers,  abandoned  the  action,  had  not 
so  completely  adopted  the  suit  as  to  subject  himself  to  liability  for 
expenses  incurred  before  the  sequestration ;  but  that  the  previous 
expenses  formed  a  claim  against  the  bankrupt  and  the  sequestrated 
estate  only.  Trustees  cannot  avoid  universal  liability  for  the  ex- 
penses of  process  by  proposing  to  sist  under  condition  that  they 
shall  not  be  liable  for  expenses  incurred  prior  to  their  appearance. 
It  has  been  expressly  decided  that  trustees,  if  they  compear  at  aU, 
must  be  sisted  unconditionally. («)  A  trustee  for  creditors  is  not 
liable  for  the  expenses  previously  incurred  by  the  bankrupt's  own 
agent.  He  may  even  uplift  a  consigned  fund  without  deduction, 
and  the  agent  can  only  rank  for  a  dividend,  (x) 

2430.  We  have  still  to  notice  a  class  of  actions,  very  important 
as  regards  the  liability  of  the  trustees  on  account  of  the  enormous 
expense  attending  them, — ^we  refer  to  actions  of  reduction  of  trust- 
settlements.  The  effect  of  reduction  being  to  destroy  the  title  of 
the  alleged  trustees  of  the  settlement  altogether,  it  follows  that 


(r)  CJompare  Kidd  v.  Brown,  17  May 
182S,  6  Sh.  825 ;  Ormt  t.  Qibwf^Craig, 
80  May  1829,  7  Sb.  686,  and  Sandtman  t. 
ShepJunrd,  4  July  1886,  18  Sh.  1087,  with 
(Mien  T.  Fontaine,  27  May  1881,  9  Sh. 
687,  and  Qibwn  t.  WiUeU,  26  May  1888, 
11  Sh.  666. 

(«)  Torbet  v.  Borthwick,  28  Feb.  1849, 
11  U.  694;  Morrison  v.  Dundat,  11  July 
1809,  F.O.;  Paterton  v.  M'LtUand,  i^fra; 
Scott  V.  Pattiton,  21  Dec.  1826,  6  Sh.  172, 
N.  E.  168. 

{t)  Muir  V.  Tay  Insurance  Co,,  14  Feb. 
1848,  6  D.  679.     It  has  been  obeeryed, 


that  in  decerning  against  a  trustee  for  ex- 
penses of  process  (where  it  is  meant  thai 
he  shaU  himself  be  liable  if  there  are  not 
sufficient  trust-funds),  the  proper  form  is 
to  decern  against  him  personaUy,  and  not 
as  trustee;  Damdson*s  Trt.  ▼.  (7arr,  21 
June  1860, 12  D.  1069. 

(t<)  Buchanan  v.  Corbet,  B&rtkwidtf  ^ 
Co.,  16  June  1827,  ^  Sh.  806,  N.  E.  746 ; 
Sandeman  v.  Shepherd,  etc.,  4  July  1886, 
18  Sh.  1087. 

(x)  Peddie  v.  Davidaon,  17  July  1866, 
18  D.  1806.  See  contra,  Paterwm  v.  M^Zel- 
land,  4  June  1824,  8  Sh.  108,  N.E.  68. 
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trustees  defending  a  reduction  could  have  no  privilege  in  respect  of  qhaptkb  lxxv. 
their  title  as  such,  had  the  law  been  even  less  settled  than  it  is  in 
regard  to  the  liability  of  trustees  to  persons  not  claiming  under  the 
settlement.    Accordingly,  in  the  latest  case  in  which  the  question  Trustees  are 
-was  rai8ed,(y)  it  was  ruled  by  a  unanimous  judgment  of  the  Second  tSmng^a  rSu- 
Division,  affirming  Lord  Kinloch's  interlocutor,  that  trustees  re-  ^JS^^JJ^ 
presenting  the  interests  of  a  married  lady  as  liferenter  and  her  ^anhaa, 
children  as  fiars,  were  liable,  in  consequence  of  unsuccessfully  de- 
fending a  reduction  of  a  trust-assignation,  to  account  for  the  fund 
which  was  the  subject  of  competition,  without  any  deduction  for 
the  expenses  of  the  action. 

2431.  Lord  Justice-Clerk  Inglis(z)  observed,  that  the  argument,  Opinion  of  Lord 
that  trustees  were  entitled  to  indemnity  for  the  expense  of  defend-  i^^*'^^^'^ 
ing  an  invalid  disposition  in  their  favour,  was  an  entire  perversion 

of  the  ordinary  rule,  that  trustees  are  entitled  to  be  relieved  from 
expenses  incurred  in  defending  the  trust-estate  or  the  trust-deed. 
That  the  unsuccessful  parties  were  called  trustees,  did  not  affect 
the  question ;  because  there  were  other  parties  whose  interests  had 
been  affected  by  the  trust-assignation,  and  it  was  impossible,  after 
they  had  successfully  resisted  the  enforcement  of  that  assignation, 
to  hold  that  they  ought  to  pay  the  expenses  of  the  parties  who  had 
attempted  to  deprive  them  of  their  rights.  The  interests  of  minors 
were  sufficiently  protected  by  leaving  their  defence  to  their  legal 
guardians,  or,  if  necessary,  by  applying  for  the  appointment  of  a 
tutor  ad  litem.  "  If,"  said  his  Lordship  in  conclusion,  **  trustees 
do  not  see  that  they  are  in  safety  to  defend  an  action,  it  is  quite 
competent,  and  not  unusual, -that  they  should  appeal  to  the  parties 
and  say,  *Do  you  wish  us  to  defend  this  action?  because,  if  you  do, 
you  must  furnish  us  with  funds.'  And  nothing  could  be  fairer  than 
that  the  trustees  should  have  so  addressed  Mr  M.  and  his  wife,  who 
adequately  represent  all  these  parties ;  and  if  they  declined  to  assist 
the  trustees,  then  the  trustees  were  quite  entitled  to  allow  decree 
in  absence  to  go  out;  and  I  cannot  see  that  any  after  liability  could 
attach  to  them." 

2432.  This  decision  is  in  accordance  with  the  principle  estab-  chaim'en  ▼. 
lisbed  in  Chalmers  v.  Scott, (a)  where  trustees  under  a  disposition  ^^"' 


(y)  Graham  t.  MarthaU,  22  Not.  1860, 
28  D.  41 ;  cases  of  Chtdmen,  Kirkpatriek, 
and  Morriaon,  infra  ;  bnt  see  the  cases  in 
the  note  at  the  end  of  the  chapter. 

(t)  28  D.  48.  As  to  the  right  of  trus- 
tees to  take  part  in  litigation  having  re- 
lation to  the  validity  of  a  will  or  trust- 
disposition,  the  determination  of  a  question 
,l»etween  heirs  and  executors,  or  other  ques- 

VOL.  II. 


tion  affecting  the  general  interests  of  the 
trust,  the  law  is  not  very  well  settled.  See 
Fairholme  V.  FairholtM^t  Trs,,  6  Jan.  1859, 
21  D.  205 ;  Boe  v.  Anderson,  8  March  1862, 
24  D.  782 ;  Lord  Lovat  v.  Fraaer,  26  April 
1866, 1  L.  B.  Sc.  Ap.  24;  4  Kacph.  H.  L.  88. 
(a)  Chalmert  v.  Scott,  23  June  1880,  8 
Sh.  961.  See  Kirkpatriek  v.  Irvine,  18 
June  1848,  10  D.  867. 
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ofiAPTBK  txxv.  in  trust  for  the  establishment  of  a  charity,  respecting  which  there 
had  been  a  considerable  amount  of  litigation,  and  which  was  ulti- 
mately reduced  by  the  granter  as  not  being  his  deed,  were  found 
personally  liable  for  the  expenses  of  the  litigation.  This  was  cer- 
tainly a  case  of  hardship,  because  there  were  no  beneficiaries  from 
whom  an  indemnity  could  have  been  obtained,  and  there  were 
strong  grounds  for  contending  that  the  ostensible  granter  of  the 
deed  ought  to  have  been  made  to  bear  the  expense  of  reinstating 
himself  in  his  title  to  the  property.  However,  the  trustees  were 
not  necessitated  to  defend ;  and  in  the  circumstances  they  ought  to 
have  declined  the  trust,  and  petitioned  for  the  appointment  of  a 
judicial  factor. 
n«Hiuction  ex  2433.  Evou  in  a  case  of  reduction  ex  capUe  lecti,  where  the  validity 

ciiptu  Uetu  ^£  ^j^^  conveyance  could  not  be  determined  without  a  trial,  the  trus- 
tees were  found  liable  by  the  First  Division  to  account  for  the  whole 
fund,  without  deduction  of  their  own  expenses,  although  the  Court, 
moved  by  the  remonstrances  of  Lord  Mackenzie,  altered  the  inter- 
locutor of  the  Lord  Ordinary  in  so  far  as  it  found  the  trustees  liable 
to  the  pursuer  for  the  expenses  incurred  by  him.{b)  There  does  not 
appear  to  be  any  precedent  for  condemning  trustees  to  pay  the  ex- 
penses on  both  sides  in  cases  similar  to  those  under  consideration. 
When  trustees  become  parties  to  an  action,  with  the  object  of  de- 
fending the  truster's  settlements  as  a  whole,  it  would  appear,  al- 
though the  question  is  not  free  from  doubt,  (c)  that  they  are  en- 
titled to  their  expenses,  notwithstanding  that  one  of  the  instru- 
ments upon  which  their  title  is  founded  is  set  aside  or  held  to  be 
inoperative. 

Trustee  entitled  2434.    II.  EXPENSES  IN  LITIGATION  WITH  PARTIES  CLAIMING  UNDSB 

S  nUngM^ii  THE  SETTLEMENT. — As  trustccs  are  entitled  to  be  indemnified  by  the 
bufi^uf^he"'  P^^^i^s  beneficially  interested  for  the  necessary  expenses  attendant 
interferes  u  an  upou  the  exccution  of  the  trust,  it  follows  that,  in  the  discussion  of 

ftctive  litigut.  ,  , 

questions  as  to  the  relative  interests  of  those  parties,  trustees  do 
not,  as  a  general  rule,  incur  liability  for  the  expense  of  bringing 
the  case  into  Court.  To  understand  the  distinctions  that  have 
been  taken  in  exceptional  cases,  it  is  necessary  that  we  should  dis- 
tinguish between  the  position  of  a  trustee  who  appears  as  holder  of 
a  fund,  or  for  his  own  exoneration,  and  that  of  a  trustee  following 
Raiser's  ex-  out  proceedings  as  an  active  defender.  In  the  former  dass  of  cases, 
penses.  ^^^  ^^  .^^  ^j^^^  ^  trustec  is  uot  ouly  not  liable  to  successful  claim- 

ants, but  that  he  is  entitled  to  retain  out  of  the  funds  in  his  hands 

(&)  Morriwn  t.  McrrUofCB  Trs.,  28  Dec.  (e)  Compare  Stamton   t.  Stamimn,   17 

1848, 11  D.  297.  Jan.  1828,  6  Sb.  863,   with   ChtA&m  t. 

MartkaU,  22  Nov.  I860,  28  D.  41. 
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his  expenses  as  raiser,  as  well  as  those  incurred  in  obtaining  his  qhaptkb  lixt. 
discharge,  (d) 

2436.  However,  if  an  action  of  exoneration  is  rendered  neces-  Trustee  not 

X   wi?  -LI  iL       1  x-i_  X  entitled  to  ex- 

sary,  in  consequence,  not  m  any  unreasonable  refusal  on  the  part  penses  if  iHig»- 
of  the  beneficiaries  to  acquiesce  in  an  extrajudicial  settlement,  but  ^ij^of  Wa 
by  reason  of  the  fault  of  the  trustee  himself — as,  for  instance,  in  o^^  ^^^ 
neglecting  the  duties  of  his  office,  whereby  the  trust-estate  has  been 
iniured;(e)  or  its  affairs  have  fallen  into  confu8ion,(/) — the  trustee 
must  bear  the  cost  of  his  own  exoneration,  including,  if  neces- 
sary, the  expense  of  a  judicial  accounting.  On  this  principle,  also, 
where  a  trustee  had  gone  to  reside  in  England,  leaving  the  trust- 
papers  in  the  hands  of  a  co-trustee  and  beneficiary,  and  for  several 
years  took  no  part  in  the  administration  of  the  trust,  and  made  no 
attempt  to  obtain  authority  to  resign  his  office,  the  Court,  while 
granting  the  prayer  of  a  petition  at  his  instance  for  recovery  of  the 
trust-papers,  refused  to  give  him  the  expenses  of  the  application  out 
of  the  trust-estate.  (^)  And  where  a  trustee,  instead  of  raising  an 
action  in  his  own  name  for  distribution  and  exoneration,  joined  a 
beneficiary  as  an  active  litigant  in  a  process  of  count  and  reckoning 
against  his  co-trustee,  which  was  afterwards  withdrawn,  the  Court 
refused  to  award  him  the  expenses  of  a  subsequent  action  in  his 
own  name  for  the  purposes  of  distribution  and  exoneration.  (A) 

2436.  As  it  would  be  contrary  to  equity  that  the  share  of  a  sue-  Expense  of 
cession  falling  to  an  individual  legatee  should  be  absorbed  or  di-  I^essf^i  ciJm 
minished  by  the  expense  to  which  he  has  been  necessarily  put  in  J^^^*^^ 
asserting  his  right,  it  follows  that  trustees  resisting  a  claim  in  a  ^°^> 
multiplepoinding  are  not  entitled  to  charge  their  expenses  against 
the  individual  legatee,  (i)    We  have  already  seen  that  it  is  no  part 
of  the  duty  of  a  trustee  to  interfere  in  a  question  of  competition  be- 


(d)  NeiUm'9  Trs,  y.  Peacock,  14  Dec. 
1822,  2  Sh.  89,  N.  E.  80 ;  Gumming  t.  Hay, 
28  Feb.  1884, 12  Sh.  508 ;  Taylor  v,  NobU, 
24  May  1886,  14  Sh.  817 ;  Dunbar  v.  Sin- 
eUUr,  14  Not.  1850,  18  D.  54  ;  Kirkland  v. 
Cfriffhi<m,  8  Feb.  1842,  4  D.  618.  See  chap. 
68  (Discharge  of  Trustees),  where  the 
flnbject  of  judicial  exoneration  is  more 
faUy  discussed. 

(b)  See  the  cases  on  Liability  in  the 
preceding  chapter. 

(/)  Hill  v.  ffiU,  15  Jan.  1856,  18  D. 
816>  and  see  17  D.  1104;  Kerr'$  Trt.  t. 
Moody,  10  June  1850,  12  D.  1041 ;  JPtes- 
dytery  of  Dundee  t.  Mage,  of  Dundee,  28 
Feb.  1868, 1  Macph.  478.  The  party  found 
liable  was  a  judicial  factor,  but  the  prin- 
«iple  is  the  same  in  both  cases. 


(ff)  Dill  y.  ffill,  eupra.  See  Nieol  ▼. 
Cameron,  19  June  1829,  7  Sh.  777. 

(A)  Fotheringham  y.  SaUowi,  8  Feb. 
1862,  14  D.  427.  See  also  Smith  t.  Tel- 
ford, 29  June  1888,  16  Sh.  1228,  where 
it  was  laid  down  by  Lord  Fullerton,  that 
trustees  are  liable  to  the  beneficiaries  if 
they,  from  over^eerupuUmmeee  or  obeUnaey, 
engage  in  litigation,  occasioning  great  and 
unnecessary  expense,  which  it  would  be 
unjust  to  impose  on  those  holding  the 
beneficial  interest  in  the  trust. 

(t )  Cameron  t.  Andereon^  infra  ;  Murray 
y.  Johntiion,  24  March  1881,  9  Sh.  681. 
As  to  the  right  of  the  beneficiary  to  claim 
Aw  expenses,  see  chapter  76. 
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OHAFTBB  LxxT.  twcen  beiieficiaries.  By  so  doing,  he  will  most  probably  involve 
himself  in  personal  liability  to  claimants  ;{k)  though,  in  some  spe- 
cial cases,  trustees  litigating  in  good  faith,  and  having  no  personal 
interest  in  the  result  of  the  competition,  have  been  allowed  ex- 
penses out  of  the  estate.  (Z)  According  to  the  existing  practice, 
trustees  are  entitled  to  be  represented  at  a  debate  in  a  competition 
between  beneficiaries,  and  may  charge  watching  fees  in  their  ac- 
counts against  the  trust-estate. 

2437.  Trustees  or  guardians  entering  into  litigation  in  a  foreign 
Court,  in  vindication  of  the  powers  with  which  they  are  invested 
by  the  laws  of  their  own  country,  for  the  protection  of  the  personal 
property  of  a  minor,  are  entitled  to  claim  their  expenses  out  of 
the  minor's  estate,  (m) 

2438.  The  general  proposition,  that  the  trustee's  expenses  in  an 
action  for  distribution  and  exoneration  form  a  charge  against  the 
trust-estate,  implies,  of  course,  that  if  the  residuary  estate  be  in- 
sufficient to  meet  the  expense,  it  must  be  defrayed  by  the  legatees 
in  rateable  proportion,  (n) 

24S9.  The  claims  of  competing  creditors  under  a  voluntary  trust 
lall  to  be  dealt  with  on  the  same  footing  as  those  of  beneficiaries 
ainder  a  gratuitous  settlement.  Accordingly,  the  trustee's  expenses 
for  bona  Jlde  opposition  to  a  preferable  claim  form  a  charge  against 
the  estate^  tiiough  not  against  the  successful  competitor,  (o)  If 
there  are  no  surplus  funds  available,  the  trustee  will  not  be  per- 
sonally liable  for  the  claimant's  expenses,  unless  he  has  acted  in 
collusion  with  the  bankrupt,  or  has  been  guilty  of  professional  im- 
propriety. (jt>)  In  virtue  of  his  right  to  indemnity,  he  is  entitled, 
even  in  a  question  with  a  preferable  creditor,  to  retain  the  amount 
of  his  expenses  necessarily  or  profitably  incurred  in  the  adminis- 
tration of  the  trust  (q) 

(k)  Mwrray  y.  Johnston,  wpra, 

\i)  Comeron  v.  Andenon,  12  Nov.  18i4, 
7D.92. 

(m)  JoknUon  v.  BeaUie,  29  Jan.  1856, 
18  D.  848 ;  Stuart  t.  Stuart  (Marquis  of 
Bute's  case),  17  May  1861,  4  Macq.  1 ; 
«jad  see  Stewart  t.  CamjpbeU,  12  Feb.  1S80, 
3  Sh.  612. 

(•)  Cameron  y.  Andenon,  12  Noy.  1844, 

(o)  CarsemeU  y«  Mumi's  Trt.,  21  June 
1882,  10  Qh.  677 ;  CUgkom  y,  Gordon,  16 
Jan.  1827,  6  Sh.  208,  N.  £.  187.  In  con- 
nection with  the  di^ms  of  creditors,  we 
may  direct  attention  U>  the  important 
questiop  whether  a  trustee  in  bankruptcy, 
requiring  and  obtaining  deliyery  of  the 


bankrupt's  title-deeds  ftoai  his  agent  (sub- 
ject to  his  lien),  incurs  personal  liability 
to  the  agent.  The  true  principle  seems 
to  be  that  if  the  trustee  has,  on  behslf  of 
the  estate,  taken  benefit  by  the  deliyery 
of  the  titles,  he  is  bound  to  giye  effect  to 
the  lien,  and  is  liable  for  neglecting  to 
do  so  on  the  principle  explained,  tmpra^ 
I  2358.  See  Rmnie  j-  WtUter  y.  Myle^  8 
Feb.  1847,  9  D.  619 ;  and  the  authorities 
cited  in  Lord  Cuninghame's  Kote. 

{p)  Sekuurmaru  y.  Chldie,  7  Maieh  1829, 
7  Sh.  559.  See  Caibel  y.  Miller's  7K,  8 
July  1828,  6  Sh.  1101 ;  BeU  y.  Wrigkt,  19 
Noy.  1842,  6  D.  162. 

(g)  With  respect  to  the  expenses  of 
competitions  among  beneficiariesi  the  lAter 
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practice  is  to  award  expenses  against  the 
unsuccessfal  party  in  a  nmltiplepoinding, 
just  as  in  any  other  suit ;  and  this  is  fair, 
because  there  is  no  reason  why  a  party 
claiming  a  fund  to  which  he  is  not  en- 
titled should  be  provided  with  the  means 
of  doing  so  at  the  expense  of  his  opponent. 
The  cases  in  which  it  appears  from  the 
reports  that  the  expenses  of  competitions 
haye  been  allowed  out  of  the  trust-estate, 
are  of  no  value  as  precedents,  unless  it, 
the  report,  also  states  that  the  liability  of 
the  estate  for  expenses  was  disputed ;  for 
such  interlocutory  findings  as  to  expenses 
are  frequently  pronounced  on  the  autho- 
rity of  a  statement  at  the  bar,  that  the 
parties  had  agreed  to  lay  the  joint  expense 
of- the  discussion  upon  the  estate.  The 
grounds  upon  which  expenses  are  allowed 
out  of  trusj^estates  to  the  unsuccessful 


parties  are,  either  that  the  deed  is  chal-  ohaptkb  lxxv. 
lengeable  upon  some  general  ground,  such 
as  uncertainty,  the*  effect  of  which  cannot 
be  determined  without  having^^ecourse  to 
judicial  proceedings,  MiUer  v.  Black's  Tn,^ 
14  July  1887,  2  S.  &  M'L.  866;  or  that 
the  provisions  of  the  settlement  are  ambi- 
guous, and  that  litigation  is  necessary  to 
secure  the  title  of  the  successful  party, 
Rafn$ayi  Trt.  v.  Eamsay,  12  Feb.  1886, 
14  Sh.  472;  Duffuid  v.  Dundaa,  8  Feb. 
1889,  1  D.  478;  Chrieve's  Trs,  v.  Bethune, 
9  June  1880,  8  Sh.  896.  In  MortiwiCi 
Trt.  V.  Nisbet,  80  June  1829,  7  Sh.  810, 
the  pursuer  of  a  reduction  of  a  settlement, 
on  the  ground  of  an  error  in  the  testing 
clause,  was  found  entitled  to  his  expenses 
out  of  the  estate ;  but  this  decirion  would 
not  now  be  regarded  as  a  precedent 
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CHAPTER  LXXVI. 

OF    ACTIONS    BY    BENEFICIARIES,    AND 
DEFENCES   THERETO.(a) 


Married  womeo.  2440.    I.   TiTUE  TO  8UX  AND  TO  DI8CHABGE. — It  Seems  tO  be  Buffi- 

cient,  in  point  of  title,  that  the  pursuer  of  an  action  against  trustees, 
for  the  vindication  of  an  equitable  interest,  should  be  rationally  cap- 
able of  conducting  a  suit,  although  to  certain  effects  subject  to  civil 
incapacity.  Accordingly,  it  has  been  laid  down  by  our  institutional 
writers,  and  confirmed  by  decision,  that  a  married  woman  may  sue 
for  the  enforcement  of  the  stipulations  in  her  favour  contained  in 
her  marriage-contract,  without  the  concurrence  of  her  husband, 
more  especially  if  the  husband  refuses  his  consent.  (6)  In  Blair  v. 
Bum8y{c)  which  was  an  action  by  a  married  woman,  in  her  own 
name,  against  the  creditors  of  her  ancestor  for  count  and  reckoning 
in  relation  to  her  succession,  it  was  objected  that  she  had  no  title 
to  sue,  as  her  husband  declined  to  lend  his  instance  to  the  action. 
The  Court  appointed  a  curator  ad  litem,  and  found  that  she  was  en- 
titled, with  his  concurrence,  to  insist  in  the  action,  to  the  effect  of 
recovering  the  subject  of  the  inheritance  or  its  surrogatum.  In 
Graham  v.  SteuHirt,(d)  which  is  a  more  direct  authority  on  the 
point,  a  married  lady,  living  in  family  with  her  husband,  was  held 
entitled  to  sue  the  trustees  of  her  mother's  settlement,  in  her  own 
name,  for  damage  resulting  from  the  fault  of  their  professional  advis- 
ers, in  investing  the  trust-funds  upon  insufficient  security.  In  other 
cases,  married  ladies  have  been  held  entitled  to  sue  for  their  provi- 
sions, with  a  curator  ad  litem^  where  the  trustees  at  whose  instance 
execution  ought  to  pass  declined  to  interfere,  (e)     There  can  be  nu 

(a)  On  the  subject  of  jurisdiction,  refer-  (c)  Blair  ▼.  Burnt,  17  Dec.  1829,  8  Sh. 

ence  is  made  to  chapter  2,  section  7.  264. 

(6)  Ersk.  1,  6,  21 ;  MarthaU  v.  MarthaU,  (d)  Graham  t.  Stewart,  4  March  1831. 

1628,  M.  6086 ;  Hacket  v.  Gordon,  1678,  9  Sh.  648. 

M.  6089;  Byert  t.  Htuband't  Ort.,  1706,  (e)   Wukart   y.    Withart,  7  D.   125,  12 

M.6046;  Scott  t.  Paton,  1708,  M.  6050;  May  1887,  2  S.  ft  M*L.  664;   SmiA  t. 

Maephtrwon  v.  Mackintosh,  1778,  M.  6062.  Smith,  11  Jan.  1866,  4  Macph.  279.    Ob 
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doubt  that  the  administrative  jurisdiction  of  the  Court  may  be  put  qhap.  txxvi. 
in  motion  by  a  married  woman  presenting  an  application,  in  her 
own  name,  in  relation  to  her  own  estate.  (/) 

2441.  The  curator  or  administrator-in>law  of  a  minor  is,  in  right  Minora  and 
of  his  office,  entitled  to  concur  with  the  minor  in  all  actions  neces-    *''  ^^™  "* 
sary  for  the  protection  of  the  interests  of  his  ward ;  and  the  same 

pow^er  belongs  to  the  tutor,  or  other  guardian,  of  a  pupil  or  insane 
person  suing  in  his  own  name.(^)  But  whether  a  guardian  or 
administrator-in-law  be  entitled  to  insist  for  payment  of  his  ward's 
share  of  a  trust-succession,  is  a  question  which  does  not  wholly 
depend  on  the  authority  of  the  guardian,  but  partly  on  the  inten- 
tion of  the  truster.  If  the  powers  of  the  legal  guardian  in  relation  to 
the  trust^estate  are  not  excluded  (as  they  may  be,  either  by  appointing 
the  trustees  curators  of  the  succession,  or  by  directing  them  to  hold 
the  estate  until  the  majority  or  marriage  of  the  beneficiaries),  it 
would  seem  that  the  trustees  may  with  propriety  pay  over  the  share 
of  a  minor  beneficiary  to  the  curator  or  administrator-in-law,  pro- 
Tided  his  circumstances  are  such  as  to  leave  no  doubt  as  to  his  re- 
sponsibility, or  that  the  responsibility  is  guaranteed  by  a  cautioner. 
Trustees  paying  to  a  curator,  who  has  not  found  caution  for  the  dis- 
charge of  the  duties  of  his  office,  incur  a  personal  responsibility  in 
the  event  of  the  fund  being  lost. (A)  It  may  be  doubted  whether 
the  trustees  would  not  be  entitled  to  require  additional  security  be- 
fore paying  over  to  a  curator  any  funds  considerably  in  excess  of 
the  amount  for  which  caution  was  found  at  his  appointment. 

2442.  In  Dumbreck  v.  8teven8on{i)  the  House  of  Lords,  recog-  Dwnbrtek  t. 
nising  the  authority  of  the  older  cases,  held  that  trustees  were  jus-  ^^^^'^'^*^' 
tified  in  paying  over  a  minor's  share  of  succession  to  his  father,  as 
administrator-in-law,  upon  the  security  of  two  responsible  caution- 
ers. Lord  Campbell  expressed  an  opinion,  that  although  the  po- 
verty of  the  father  might  not  be  a  sufficient  reason  for  refusing 
payment  or  requiring  caution  as  a  condition  of  payment,  yet,  where 

there  was  insolvency  or  embarrassment  of  circumstances,  the  trus- 
tees would  not  be  justified  in  making  payment  to  the  father  with- 
out security,  (i) 

the  other  hand,  the  discharge  of  a  mar-  (h)  Donaldton  t.  Kennedy ^  18  June  1883, 

ried  woman,  granted  stanle  mairimoniOf  will  11  Sh.  740. 

not  exonerate  the  trustees  if  the  money  (t)  Dumbreck  y.  Steventon^  11  Feh.  1861, 

were  paid    to    the    husband ;    Mayne  v.  4  Macq.  86,  affirming  19  D.  462 ;  Wilkie 

M'Keand,  4  June  1885,  18  Sh.  870.  y.  L.  o/Dalziel,  1688,  M.  16,811  ;  Graham 

(/)  Pet.  Primrose,  9  March  1860,  12  v.  Duff,  1794,  M.  16,888.    See  Lord  Jus- 

D.  917.  tice-Glerk  Inglis's  obseryations  in  Robert- 

ig)  See  the  subject  treated  in  Fraser,  eon,  Petr.,  12  July  1865,  8  Macph.  1077. 

on  Parent  and  Child,  164-8.  (*)  4  Macq.  87 ;  Govan  v.  Jiichardeon, 

1688,  M.  16,268. 
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2443.  Where,  by  the  terms  of  a  trust-deed,  a  discretionary 
power  was  given  to  trustees  of  applying  trust-money  for  the  main- 
tenance or  benefit  of  a  person  under  curatory,  who  was  ahready 
sufficiently  provided  for,  it  was  held  that  the  trustees  were  entitled 
to  retain  the  money  as  a  guarantee  fund,  and  they  were  accordingly 
assoilzied  from  the  conclusions  of  an  action  for  payment  at  the  in- 
stance of  the  curator. (Z)  A  deaf  and  dumb  person,  being  suijuris^ 
is,  like  any  other  beneficiary,  entitled  to  require  trustees  holding 
property  for  his  behoof  to  denude  on  the  arrival  of  the  period  of 
distribution.(m) 

2444.  Creditors  entering  appearance  in  a  multiplepoinding  as 
claimants  of  a  riding  interest  in  their  debtor's  trust  money,  are  en- 
titled to  have  decree  of  preference  pronounced  in  tlieir  own  names, 
notwithstanding  that  the  trustee  of  their  interest  has  been  made  a 
party  to  the  process,  (n)  A  claimant  in  an  action  of  distribution, 
who  has  been  found  entitled  to  a  share  of  the  fund  in  medio,  may  in- 
sist in  the  action  without  a  mandatory,  notwithstanding  his  absence 
from  the  country,  if  the  share  of  the  fund  to  which  he  has  been 
found  entitled  be  sufficient  to  secure  the  contingent  expenses,  (o) 

2446.  II.  Form  of  action. — Next,  as  to  the  kind  of  action  by 
means  of  which  the  beneficiary  may  establish  his  claim.  It  is 
settled  that  the  Court  will  not  dispose  of  a  question  as  to  the  right 
of  a  beneficiary  upon  a  summary  application,  e,g, ,  for  the  appointment 
of  a  factor.  (2?)  But  an  agent  employed  to  uplift  a  specific  fund 
may  be  compelled,  by  summary  petition  in  the  Inferior  Courts,  to 
make  delivery  of  the  proceeds  to  his  constituent,  (g)  A  multiple- 
poinding is,  of  course,  the  appropriate  form  of  action  for  trying  any 
question  resolving  into  a  competition  for  funds  in  the  hands  of 
trustees,  (r)  But,  if  the  question  is,  in  form,  one  between  the  trustee 
and  the  beneficiary,  raising  an  issue  either  as  to  the  constitution 
of  the  trust  or  of  the  right  claimed, («)  or  as  to  the  existence  of  free 


(Q  Monerieffr,  Uther,  15  Not.  1861.  24 
D.49. 

(m)  Craigu  v.  Gordon,  17  June  1887, 15 
Sh.  1157.  And  see  Pet.  KiripcUriek,  8 
June  1858, 15  D.  734. 

(n)  Maefarlane  v.  Crantiount  12  Dec 
1888,  2  Sh.  578;  Staintan  v.  Stainton't  7V«., 
25  Jan.  1850, 12  D.  572,  as  to  the  righto 
of  a  marriage-contract  creditor. 

(o)  Buik  T.  PaiuUo,  8  Mar.  1855, 17  D. 
568. 

(p)  Harvey  t.  Lacy,  7  July  1886, 14  Sh. 
1112. 

(q)  Graham  v.  Lang,  20  Feh.  1850,  12 
D.  754. 


(r)  See  Union  Bank  y.  Fergu9on,  19  Feb. 
1857,  19  D.  482.  Sed  queere,  Wliether 
such  a  form  of  action  is  appropriate  for  the 
trial  of  a  question  as  to  the  heritable  or 
moveable  quality  of  estate,  in  a  question 
between  the  beneficiary's  heirs  and  execu- 
tors? Great  North  of  SeoOand  Ry.  Co,  v. 
Gauld,  8  July  1868,  1  Macph.  1053. 

(«)  Middleton  v.  MitcheU,  21  Dec  1843. 
6  D.  816 ;  Monerieff  t.  B^hme,  1  June 
1844,  6  D.  1100;  Crokat  v.  Lord  Panmun, 
8  June  1858,  15  D.  787;  Lord  Ort^  t. 
Pateraon,  1  Dec.  1854,  17  D.  117. 
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estate,  (^)  or  of  personal  liability  on  the  part  of  the  trustee,  («)  an   chap,  lxxtt. 
action  of  multiplepoinding  at  the  instance  of  the  beneficiary  would 
seem  to  be  incompetent,  as  in  these  cases  there  is,  properly  speak- 
ing, no  double  distress.     A  question  of  right  between  beneficiaries 
and  trustees  is,  in  general,  most  conveniently  raised  by  a  declarator 
of  trust.    Count  and  reckoning  is  the  appropriate  form  where  the  Count  ud 
trustee  denies  the  existence  of  available  funds  ;(x)  and  questions  of      **"*"^' 
liability  may  be  tried  either  in  the  form  of  a  count  and  reckoning, 
or  under  a  petitory  action  concluding  for  damages,  or  for  payment,  Damnges. 
if  the  claim  is  for  a  legacy  or  liquid  obligation,  (y)     The  Court  will 
not  entertain  an  action  to  determine  a  future  and  contingent  right,(2) 
or  to  try  by  anticipation  the  validity  of  an  attempted  exercise  of  a 
power  of  disposal. (a)     It  has  been  said  that  the  denial  of  the  bene- 
ficiary's right  by  the  parties  in  possession  of  the  property,  gives 
the  beneficiary  a  title  to  have  that  right  declared  ;(&)  but  this  seems 
to  be  too  strongly  stated :  it  is  only  when  something  is  done  or 
threatened,  that  may  interfere  with  his  contingent  interest,  that  the 
beneficiary  is  entitled  to  ask  the  Court  to  take  cognisance  of  it. 

2446.  The  trustee  of  a  continuing  trust  may,  of  course,  be  ordained  Remedy  in  the 
to  invest  money  in  terms  of  the  settlement  ;(c)  but,  as  such  a  decree  teerefusing'to 
cannot  be  specifically  enforced  by  diligence,  the  beneficiaries' remedy,  ^^^' 
in  case  of  refused,  is  by  an  application  to  the  Court  for  the  removal 
of  the  trustee  and  the  appointment  of  a  judicial  factor.     Questions 
as  to  the  liability  of  parties  to  marriage-contracts,  e.g.,  under  an 
obligation  to  invest,  are  sometimes  raised  by  means  of  a  charge 
given  upon  the  clause  of  registration.     But  the  Court  will  not  en- 
courage resort  to  such  a  summary  mode  of  redress  where  there  is 
any  bona  fide  question,  whether  of  law  or  of  fact,  in  the  case.(cf) 

A  legatee  or  beneficiary  is  entitled  to  constitute  his   claim  constitution  of 
against  the  estate  by  decree,  although  there  may  be  a  deficiency  of  *^^*^*' 
free  funds,  or  that  the  title  is  under  challenge.(e) 

(t)  Frtrev,  Wetiem Batik,  infra;  Nimmo  fence;  Biggar  v.   WrigfU,  19  Not.  1846,  9 

V.  Murray,  14  May  1868, 1  Macph.  791.  D.  78. 

(w)  For  example,  questions  as  to  the  («)  Baillie  v.  SeUm,  16  Dec.  1868, 16  D. 

exercise  of  a  discretionary  power  cannot  be  216;  Ferrie  v.  Ferrie,  23  Feb.  1849,  11  D. 

raised  in  the  form  of  a  multiplepoinding ;  704. 

Oregorton  v.  Macdonald,  14  Feb.  1842,  4  (a)'  Harvey  v.  Harvey*i  Trt.,  28  June 

D.  678.     See  Carmiehad  v.  Todd,  2  Mar.  1860,  22  D.  1810. 

1868, 16  D.  478.  (b)  Mackenzie  v.  Banbury,  1  July  1846. 

(z)  Frier  Y,  WeetemBank,  19  Feb.  1866,  8  D.  964;  and  see  Provan  y»  Provan,  14 

18  D.  272.  June  1840,  2  D.  298. 

(y)  RoberUony,  Mackenzie,  14  June  1864,  (c)  Fwreytk  v.  Kilgour,  18  Dec.  1864, 17 

26  Jur.  498.    See  Carron  Co.  v.  Stainton,  D.  207. 

27  Jan.  and  27  June  1867,  19  D.  818,  982 ;  (d)  See  Muir  v.  Mackerey,  21  Dec.  1868 
Home  V.  Mackenzie,  10  July  1846,  7  D.  1010.  16  D.  289. 

If  the  action  is  against  a  cautioner  of  the  («)  Bazett  ^  Co,  v.  Heugh'e  Trt.,  29  Not 

trustee,  negUgence  on  the  part  of  co-trus-      1826,  6  Sh.  60,  N.  E.  47 ;  Mure  v.Gilmaur, 
tecs  or  commissioners  is  not  a  relcTant  do-      28  May  1861,  18  D.  986. 
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CHAP  LxxTi.  2447.  The  right  of  the  party  beneficially  interested  in  a  trust- 
Sooree  of  the  estate  to  restrain  the  exercise  of  a  power  by  interdict,  is  a  necessary 
^*^^^^*  incident  of  the  proprietory  right  which,  as  we  have  seen,  belongs 
righta,  to  the  beneficiary  under  a  trust-disposition.     This  right,  however, 

cannot  be  exercised  except  with  the  sanction  of  the  Court.     Ac- 
Ezuttpiecor      cordingly,  the  remedy  is  by  interdict,  not  by  inhibition.  (/)     Ap- 
iliRiMofp^Tm.  p&rently,  the  first  reported  case  is  that  of  Ntsbet  v.  Grahame,{g) 
where  a  proprietor,  having  granted  a  trust-disposition  of  his  estate 
for  behoof  of  creditors,  and  having  afterwards,  on  the  allegation 
that  the  deed  had  been  impetrated  by  force  and  fear,  recalled  the 
trust,  and  granted  a  new  disposition  with  powers  of  sale  to  anotlier 
party,  who  took  infeftment, — the  Court,  pending  the  discussion  of 
the  question  as  to  the  validity  of  tlie  second  trust,  granted  interdict 
against  the  trustee  exposing  the  property  to  sale.    In  a  subsequent 
ca8e,(A)  where  the  Court,  on  a  consideration  of  the  merits  of  the 
application,  refused  to  interdict  a  trustee  from  the  execution  of  the 
power  of  sale,  and  the  case  was  taken  by  appeal  to  the  House  of 
Lords,  the  Court,  in  the  exercise  of  its  powers  of  interim  regulation 
pending  appeal, (t)  passed  a  new  bill  of  suspension  and  interdict 
pending  the  appeal.     In  another  case,  where  trustees  vested  with 
a  power  of  sale  for  the  payment  of  debts  had  sold  a  portion  of  the 
estate,  realising  a  sum  which  was  prima  facie  sufficient  for  pay- 
ment of  the  trust-debts,  interdict  was  granted  against  the  sale  of 
the  remainder  of  the  property  until  the  trustees  had  rendered  a  pro- 
per account  of  their  intromissions,  (i)     So  also,  interdict  has  been 
granted  to  prevent  a  sale  by  a  heritable  creditor  at  an  insufficient 
upset  price,  to  the  injury  of  a  postponed  creditor.  (Z) 
Interdict  Agaiost       2448.  lu  another  class  of  cases,  interdict  has  been   granted 
bj  public  tnu-   against  the  contemplated  acts  of  parliamentary  trustees  in  excess 
of  the  powers  conferred  on  them  by  Statute,  (m)  among  which  we 
may  include  the  cases  where  trustees  have  been  interdicted  from 
applying  the  trust-funds  towards  the  expense  of  applying  to  Parlia- 
ment for  an  extension  of  their  powers.  («)    In  Satoers  v.  Mofir 

(/)  H,  of  Lauderdale  v.  E.  Fife^  9  March  trastees  in  trusts  for  sale,  chap.  64,  sect.  1, 

1880,  8  Sh.  676 ;  Hamilton  t.  Hendenon,  and  particularlj  {  2009. 

20  May  1857,  19  D.  745.  (m)  Memieey.Duff,  80  June  1827.  5  Sh. 

{g)  NubetY,  &raAafiu;,9Feb.l822,lSh.  884,  N.£.  821;  Todd  y.  CZy(fe*«  7W.,  29 

807,  N.E.  286.  Nov.  1848,  6  D.  108;  TuUie  t.  Mofft.  of 

(A)  Innet  t.  Innes,  18  Dec.  1828,  7  Sh.  Edinr,,  18  Dec.  1847,  10  D.  261 ;  Taylor 

206.  V.  Com.  of  Police  for  Kilmamoek,  5  Feb. 

(0  Innee  v.  Innes,  18  June  1829,  7  Sh.  1858,  20  D.  501. 

762.  (n)  Maekintosh*t  Trt.  v.  Maekintoek,  80 

(k)  Pender  t.  Fergueon,  17  Nov.  1881.  June  1852,  14  D.  928;  j^nnvii  y.Adam^  19 

10  Sh.  19.  Feb.  1848, 10  D.  744 ;  Attomey-Oen.  y.  An- 
il) Kerr  ▼.   M* Arthur's    Tre.,   28  Dec.  drews,  2  WS.&G.  226.  But  the  Court  will 

1848, 11  D.  801.    See,  as  to  the  powers  of  not  restrain  the  trustees  from  proceeding 
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teith,(o)  a  note  of  suspension  and  interdict  at  the  instance  of  a  bene-  chap,  lxxti. 
ficiary  holding  a  contingent  interest  in  a  trust-estate  against  an 
intended  payment  to  another  beneficiary,  which  was  alleged  to  be  in 
l)Teach  of  trust,  was  refused,  on  the  ground  that  the  trust-funds  re- 
maining in  the  hands  of  the  trustees  were  sufficient  to  secure  the 
interest  of  the  applicant.  However,  it  cannot  be  doubted,  that  if  a 
sufficient  case  for  judicial  interference  were  shown,  a  beneficiary 
might  protect  his  interest  by  interdict  against  ultroneous  payments 
on  the  part  of  the  trustees. 

2449.  Interdict  is  also  a  competent  remedy  in  prevention  of  the  interdict  against 
abuse  of  the  trustees'  ordinary  powers  of  administration;  as  ex- irypowew/° 
amples  of  which,  we  may  refer  to  the  cases  where  trustees  have 
been  interdicted  from  taking  infeftment  in  defraud  of  the  rights  of 
preferable  creditors ;  (p)  from  accepting  the  resignation  of  a  co- 
trustee in  opposition  to  the  wishes  of  the  beneficiaries  ;(})  and  from 
carrying  on  proceedings  before  foreign  courts  of  law,  to  the  injury 
of  the  estate,  (r) 

2460.  An  executor  qua  next  of  kin,  who  may  be  regarded  as  Responsibiiit/ 
combining  the  characters  of  trustee  and  beneficiary,  has  obviously  jJu'JJ^*^ 
the  right  of  calling  his  co-executors  to  account  for  their  intromis- 
sions.    He  has  also  a  direct  action  against  the  debtors  to  the  exe- 

cutry  estate  for  his  own  share  of  the  assets.  («)  Assumed  trustees, 
although  not  personally  responsible  for  the  intromissions  of  their 
predecessors  in  the  trust,  are  liable,  as  trustees,  to  render  accounts 
embracing  the  management  of  their  predecessors  as  well  as  their 
own,(^)  and  are  not  entitled  to  a  discharge  until  they  have  called 
their  predecessors  to  account, (t*) 

2461.  Where  trust-estate  has  been  fraudulently  sold  or  trans-  Relief  against 
ferred  by  a  trustee,  the  beneficiary  is  entitled  to  set  aside  the  trans-  ^^^^' 
action,  and  to  recover  the  specific  estate,  if  the  purchaser  knew  of 

the  fraud,  or  had  the  means  of  knowing  from  the  titles  of  the  sub- 
ject that  the  trustee  had  not  power  to  8e]l.(aj) 

2462.  III.  Defences  to  actions  upon  rights  of  succession. — 


with  a  biU  before  Farliament  at  their  own 
risk ;  AnstrtUAer  y.  Eatt  of  Fife  Ry,  Co.,  19 
April  1852,  1  Macq.  98. 

(o)  Saweri  y.  MonUiUh,  29  Noy.  1861, 
24  D.  101. 

(/»)  TainaU  y.  Raid,  2  Feb.  1827,  6  Sb. 
277,  N.  E.  268. 

(q)  Reid  y.  Maxufdl,  6  Feb.  1862,  14  D. 
449. 

(r)  Toung  y.  Barclay,  27  May  1846,  8 
D.  774;  BrUUh  Linen  Co.  y.  Marquis  of 
Breadalbane,  24  Dec.  1886,   16  Sh.  866; 


Dawson's  Trs.  y.  MaeUan,  4  Feb.  1860,  22 
D.  686;  Catron  Co,  y.  Stainion,  27  Jan. 
1857,  19  D.  318 ;  M'Cubbin  v.  Veanivg,  8 
Dec.  1859,  22  D.  164;  and  eee  chapter  2, 
sect.  7,  supra. 

(s)  See  the  cases  cited,  chap.  64,  sect.  8. 

\t)  SommerviWs  Trs,  y.  Wetness,  8  Dec. 
1864,  17  D.  161. 

(u)  Nicol  y.  WOson,  10  June  1866,  18 
D.  1000. 

(z)  Maegowan  y.  Robb,  29  March  1864, 
2  Macph.  948« 


572 


OF  ACTIONS  BT  BENEFICIARIES,  AND  DEFENCES  THERETO. 


OUAP.  LXXVI. 


Bona  fide  paj- 
meut. 


Let  US  now  consider  the  different  defences  which  may  be  stated  by 
trustees  in  answer  to  a  claim  against  the  trust.  The  most  frequent 
grounds  of  defence  are — (1)  that  there  never  was  any  available  fund 
for  division ;  (2)  that  the  fund  has  been  lost  without  fault  on  the 
part  of  the  trustees ;  (3)  that  the  provision  has  been  paid  to  some 
other  person  supposed  to  be  the  party  in  right  of  it ;  or  (4)  that  the 
estate  has  been  wound  up,  and  all  claims  upon  it  extinguished  by 
prescription  or  lapse  of  time.  The  first  of  these  defences  raises  an 
issue  of  accounting  depending  upon  matters  of  fact;  the  second 
raises  the  issue  of  personal  liability,  which  we  have  elsewhere  dis- 
cussed. The  defences  of  bona  fide  payment  to  the  wrong  person, 
and  of  fTtora,  remain  to  be  considered. 

2463.  The  defence  of  hovui  fides  assumes  that  the  payment  was 
made  to  a  person  erroneously  supposed  to  be  the  creditor.     The 
liability  of  trustees  to  pay  to  the  real  creditor  is  determined  by  the 
principle  that,  on  the  one  hand,  error  in  law  is  not  admitted  as  an 
excuse,  while,  on  the  other  hand,  a  bona  fide  payment  made  to  a 
person  supposed  to  be  in  fact  the  creditor,  is  excusable  if  the  debtor 
had  not  the  means  of  discovering  the  error.    For  example,  payment 
to  a  party  confirmed  as  nearest  of  kin,  but  who  in  point  of  fact  was 
not  the  nearest  of  kin,  has  been  sustained  in  respect  of  the  evidence 
afforded  by  the  title  of  confirmation,  (y)   And,  on  the  same  principle, 
a  purchaser  at  a  judicial  sale  has  been  held  justified  in  paying  the 
price  to  creditors  ranked  preferably  to  the  claimant,  under  error 
in  fact.  (2)    But  payment  to  a  widow,  unconfirmed,  of  her  legal  pro- 
visions, is  not  a  sufficient  defence  to  an  action  at  the  instance  of 
executors ;  and  conversely,  if  a  trustee  apply  tlie  rents  of  an  estate 
forming  heritable  succession  in  payment  of  the  claims  of  creditors, 
instead  of  selling  a  portion  of  the  lands,  he  is  liable  in  an  action  at 
the  instance  of  the  widow  for  the  value  of  her  terce,  reserving  his 
right  of  relief  against  the  heir,  (a)    On  the  same  principle,  where 
trustees  had  paid  a  portion  of  the  sum  due  undei^  a  moveable  bond 
to  the  creditor's  widow,  believing  it  to  be  moveable  as  to  succession 
(although  by  Statute  1661,  chap.  32,  such  bonds  remain  heritable 
as  to  the  interests  of  husband  and  wife),  the  husbands  representa- 
tive, suing  nearly  forty  years  after  the  succession  opened,  was  held 
entitled  to  repetition.  (6) 

(y)  Stewart  v.  Earl  of  Orkney,  1718,  M. 
1796;  Pateraon  y.  PaUrwfCt  JSxn,,  1626, 
M.  1786 ;  Thomson  v.  Mowbray,  1676,  M. 
1791.  But  see  Howes  v.  OoodUt  Campbell, 
1768,  M.  1799. 

(2)  Maekie  v.  Dunbar,  1628,  M.  1788. 

(a)  Cowan  v.  Kerr,  15  Dec.  1880.  9  8h. 
188.    And  see  as  to  claims  for  meliorations 


and  the  limitation  of  liability  for  intereet, 
where  an  error  hajs  been  committed  by 
trusteea  in  the  administration  of  heritable 
estate,  DougUu  v.  Douglas  Trs.,  20  July 
1864,  2  Macph.  1879;  7  June  1867,  6 
Macph.  827. 

(b)  Gray  v.  Walker,  11  Maroli  1859,  21 
D.  709.    Some  observations  on  the  plea  of 
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2464.  The  principle,  that  reasonable  evidence  on  a  matter  of  qhap.  lxxyi. 
fact  is  snjfficient  to  protect  trustees  against  a  claim  for  repetition,  payment  under 
is  illustrated  by  the  case  of  Brace  v.  Iiobson,(c)  where  trustees  of  a  crro»«»  fact, 
settlement,  under  which  the  truster's  son  had  right  to  a  share  of 

the  succession,  paid  a  debt  of  £100,  due  by  the  son,  out  of  the  funds 
supposed  to  belong  to  him  in  virtue  of  the  settlement.  The  son 
had  disappeared  four  months  before  the  truster's  death,  and  was 
not  again  heard  of.  Twelve  years  after,  an  action  was  raised  by 
the  truster's  next  of  kin,  as  resulting  beneficiaries,  in  which  it  was 
agreed  by  all  the  claimants  that  the  distribution  should  take  place 
on  the  footing  that  the  truster's  son  had  predeceased  him ;  and,  in 
the  accounting,  the  next  of  kin  claimed  repayment  of  the  sum  of 
JCIOO,  on  the  ground  that  the  succession  had  never  vested  in  the 
son.  But  the  Court  were  unanimously  of  opinion  that,  as  the  debt 
was  paid  before  the  presumption  for  life  had  been  overcome,  the 
trustees  were  entitled  to  take  credit  for  the  payment. 

2465.  In  another  class  of  cases,  where  payments  or  conveyances  when  trustees 
have  been  made  by  trustees  under  circumstances  tantamount  to  a  ^o^ns  ply- 
devolution  of  the  trust, — ^as,  for  example,  where  trustees  have  con-  "^"**- 
veyed  estate  to  a  husband,  which  they  were  bound  to  secure  to  the 

wife,  exclusive  of  the  Jus  mariti;{d)  or  have  conveyed  it  to  the  trus- 
ter, or  to  a  trustee  for  his  creditors,  without  securing  the  interests  of 
preferable  creditors  or  beneficiaries, — the  Court  have  held  the  trus- 
tees responsible  for  the  breach  of  trust,  (e)  And  so,  if  a  trustee 
holding  personal  estate,  upon  trust  to  entail  the  residue  after  pay- 
ment of  the  truster's  debts  and  legacies,  execute  an  entail  in  pur- 
suance of  his  powers,  without  reserving  a  sufficient  sum  for  satis- 
faction of  the  truster's  obligations,  the  personal  creditors  or  legatees 
have  direct  recourse  against  the  trustee  in  consequence  of  the  breach 
of  trust.(/)  If  trustees  merely  invest  money  in  name  of  the  wrong  Error  as  to  in- 
party,  retaining  the  securities  in  their  hands,  as  the  fund  is  still  be  correc^^ 
within  their  control,  the  mistake  may  be  rectified  at  the  sight  of 
the  Court,  matters  being  still  entire,  {g) 

2466.  It  remains  to  be  considered,  under  what  circumstances  Prescription  of 
and  in  what  manner  the  beneficiary's  right  of  action  may  be  extin-  rf'ghf  orirt'on 

«_         ,  - ,  .«  ,  ^  «  *^*®'"  funds  have 

Fmgea  bona  fide  pereepta  et  eontumptcB  will  (e)  See  Freen  v.  Beveridge,  28  June  1882,  been  paid  away. 

be  fonnd  in  the  chapter  on  the  Adminie-  10  Sh.  727, 12  Sh.  141 ;  Mackenzie  v.  Th(m- 

tration  of  Trusts  for  Sale,  chapter  64,  sec<  tony  12  Nov.  1846,  9  D.  86.    But  see  Jef- 

tion  8,  to  which  reference  is  accordingly  frey  v.  Ure,  21  June  1826,  1  W.  &  S.  665. 

made.  (/)  Cruikehanh  v.  Cruikehank,  24  AprU 

Cc)  Bruce  v.  RoUon,  26  Feb.  1884,  12  1845,  4  Bell,  179 ;  Fraeer  v.  Fraeer,  8  Dec. 

Sh.  486.  1826,  6  Sh.  104,  N.  E.  96. 

(rf)  Maywi  V.  M'Keand,  4  June  1886, 18  (g)  Buik  v.  PatuOo,  6  June  1864,  17  D. 

Sh.  870;   Rote  v.  AUan'e  Tre,,  18  Nov.  44. 
1860, 18  D.  44. 
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CHAF.  ucxTi.  goished  by  lapse  of  time.  Like  all  other  rights,  a  beneficial  interest 
may  be  lost  by  adverse  possession  for  the  prescriptive  period  of 
forty  years ;  (h)  but  the  possession  of  the  trustees  is  not  adyerse 
possession,  because  it  is  possession  upon  the  title  on  which  the 
beneficiary  claims,  and  for  his  behoof.  But  if  the  fund  have  been 
actually  distributed  or  paid  away,  the  right  of  action  against  the 
trustee  may,  of  course,  be  cut  off  by  the  negative  prescription ;  and 
the  only  question  that  can  arise  in  such  cases  is  as  to  the  period 
from  which  prescription  runs. 

From  what  2467.  On  this  point  the  cases  of  Bams  v.  Bams'  Trustees  and  the 

penod  pre-  ■■■ 

•cription  runs.    Ikirl  of  Egltnton's  case,  decided  by  Lord  Jerviswoode  in  1861,  are 
instructive. (t)    The  circumstances  were  as  follows: — In  the  fitBt 
case,  the  truster,  who  died  in  1791,  had  directed  his  trustees  to  in- 
vest the  free  residue  of  his  estate  in  land,  to  be  entailed  upon  cer- 
tain conditions.    Having  realised  the  trust-funds,  the  trustees,  with 
concurrence  of  the  then  beneficiaries,  purchased  an  estate,  the  price 
of  which  exceeded  the  amount  of  the  funds  by  £4000 ;  and,  in  order 
to  provide  for  payment  of  the  balance  of  the  price,  they  retained 
the  estate  in  their  hands,  paying  over  the  surplus  rents  to  the  heirs 
of  entail  from  time  to  time,  but  without  rendering  any  detailed  ac- 
count of  their  intromissions,  or  denuding  of  the  estate.     In  1853, 
being  more  than  forty  years  after  the  completion  of  the  purchase 
by  payment  of  the  first  instalment  of  the  price,  an  action  of  ac- 
counting and  payment  was  raised  by  the  beneficiaries,  in  which 
the  purchase  was  challenged  as  being  in  excess  of  the  powers  con- 
ferred by  the  settlement.     The  trustees  admitted  their  liability  to 
account,  but  pleaded  the  negative  prescription  in  bar  of  any  objec- 
tions to  the  purchase.    The  First  Division,  by  a  majority,  sustained 
the  plea  of  prescription,  on  the  ground  that  the  transaction  was 
known  to  the  beneficiaries,  and  that  their  acquiescence  for  forty 
years  brought  the  case  within  the  ordinary  rule  by  which  competing 
titles  are  cut  off  through  the  operation  of  the  long  prescription.    In 
the  Earl  of  Eglinton'a  case  {k)  the  question  arose  in  the  form  of  a 
defence  to  an  action  concluding  that  the  proprietor  of  an  entailed 
estate  was  entitled  to  acquire  the  property  in  fee-simple ;  the  ground 
of  defence  being,  that  whereas  the  trustees  had  been  directed  to 
execute  a  valid  deed  of  entail  of  a  certain  estate,  they  had  executed 
an  entail  which  was  defective  in  one  of  the  statutory  prohibitions. 
The  piu'suer  pleaded  that  the  estate  had  been  possessed  by  himself 

(h)  See  the  Statates  1469,  cap.  28;  147i,  EgliwUm  f  On.,  28  Max«h  1861,  S8  D. 

cap.  64;  and  1617,  cap.  12.  1869. 

(i)  Banu  y.  Bam't  Trs.  6  March  1857,  (k)  28  D.  1869 
19  D.  626 ;   Earl  of  Eglmton  v.  Earl  ^ 
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and  his  ancestors  for  more  than  forty  years  upon  the  defective  en-    chap,  lxxti. 
tail ;  and  his  possession  under  that  title  was  held  to  have  the  effect 
of  cutting  off  any  right  of  action  in  the  heirs-substitute  to  compel 
the  heir  in  possession,  or  the  representatives  of  the  trustees,  to  exe- 
cute a  valid  entail  in  terms  of  the  truster's  directions.  (Z) 

2468.  It  will  be  observed,  that  in  both  the  leading  cases  the  TrusteM  cannot 
question  at  issue  substantially  resolved  into  a  competition  be-  Sononth^?^ 
tween  claimants  having  opposing  interests  in  the  succession ;  and  t^^'i^^ 
the  practical  result  of  the  decisions  is,  that  trustees  who  have  de-  i»n«ficiary. 
nuded  of  the  estate  committed  to  their  charge  are  relieved,  by  the 
operation  of  the  negative  prescription,  from  liability  by  reason  of 
error  in  the  execution  of  the  duty  of  distribution.     Sut,  as  we  have 
already  explained,  it  is  not  therefore  to  be  inferred  that  trustees 
retaining  the  trust-estate  in  their  otan  hands  would  be  in  a  position 
to  plead  the  negative  prescription  in  defence  to  an  action  of  de- 
nuding.    In  the  class  of  cases  already  adverted  to,  the  foundation 
of  the  plea  of  prescription  was  a  beneficial  conveyance  to  a  third 
party.     In  this  class  of  cases,  it  will  be  observed,  that  the  trustees 
are  themselves  barred  by  prescription  from  claiming  relief  from 
their  disponee ;  and  it  would  not  be  consonant  to  equity  that  a 
beneficiary,  who  had  allowed  prescription  to  run  upon  the  trustee's 
right  of  indemnity,  should  be  permitted  to  enforce  his  right  by  a 
personal  action  against  the  trustee.     But  there  can  be  no  equitable 
exception  to  a  claim  directed  against  trustees  for  the  payment  of 
funds  retained  in  their  own  hands  ;  and  as  their  title  of  possession 
is,  in  its  own  nature,  a  qualified  title,  it  appears  to  us  that  prescrip- 
tion could  never  be  pleaded  upon  such  a  title  in  answer  to  a  benefi- 
ciary whose  claim  is  not  adverse  to  the  trustee's  title,  but  founded 
upon  it.     This  principle  appears  to  have  been  recognised  in  Ogilvy 
V.  Erskine^{m)  though  the  decision  turned  partly  on  the  feudal  doc- 
trine, that  where  a  party  possesses  on  two  titles,  both  unlimited 
(t.c.,  fee-simple  titles  with  destinations  over),  prescription  does  not 
run  in  favour  of  the  destination  in  the  conveyance  upon  which  his 
title  is  made  up,  and  against  the  destination  in  the  other  title. 

2459.  Such  appears  to  have  been  the  opinion  of  the  judges  who  Cases  of  pre- 
scription under 

a  suDsisting 

(Z)  See  Pollock  y.  Lockhart,  10  March  tion  did  not  mn  on  an  annuity  from  the  ^"i*^* 

1779,  2  Pat.  495,  affirming  M.  10,702;  date  of  the  settlement,  hnt  that  arrears 

Kinlceh  y.  Roeheid,  1800,  M.  "  Prescrip-  beyond  the  period  of  forty  years  were  cut 

tion,"  App.  No8.  4  &  7 ;  Paul  v.  Rnd,  8  off  by  prescription. 

Feb.  1814,  F.C. ;  and  Lindsay  v.  Btdgome,  (m)  Ogilvy  ▼.  Erskme,  26  May  1887, 16 

1627,  M.  10,718,  where  prescription  was  Sh.  1027.    This  case  is  not  noticed  in  Mr 

held  to  apply  to  a  claim  nnder  a  testament.  Ross'  Cases,  though  it  mnst  certainly  be 

In  the  case  of  Hmdtrmm  y.  Burt,  16  Jan.  regarded  as  a  leading  authority  in  the  law 

1868,  20  D.  402,  it  was  held  that  prescrip-  of  prescription  on  double  titles. 
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OHAP.  Lzzvi.  decided  the  case  of  Bams  v.  Bams'  Trustees  ;  for,  while  supporting 
the  specific  purchase  in  respect  of  the  title,  which  was  by  the  nega- 
tive prescription  secnred  to  the  heirs  of  the  investiture,  their  Lord- 
ships were  at  pains  to  explain(«)  that  they  did  not  discover,  either 
in  principle  or  in  the  authority  of  the  case  of  Kinloch  v.  Bocheid, 
founded  upon  by  the  defenders,  any  reason  for  extending  the  opera^ 
tion  of  the  negative  prescription  to  a  claim  of  general  accounting 
directed  against  the  trustees  of  a  subsisting  trust. {o)  It  remains  to 
be  seen  in  what  sense  the  expression  '*  subsisting  trust"  will  be 
construed  with  reference  to  claims  of  the  nature  here  referred  to. 
We  incline  to  think  that,  notwithstanding  the  elapse  of  the  period 
appointed  by  the  settlor  for  the  execution  of  his  declared  purposes, 
the  trust  must  be  held  to  subsist  where  the  trustees  have  funds  in 
their  hands,  and  the  trust  purposes  in  relation  to  those  funds  re- 
main unexecuted.  (^) 
Prescri  tioii  2*60.  In  any  view  of  the  effect  of  the  law  of  prescription,  it  is 

inaybebdrred  obvious  that  the  trustecs  of  an  unexecuted  trust  are  entitled  to 
ocknowiedg-  protcct  the  beneficial  interest  against  prescription  by  executing  an 
"**"**  acknowledgment  of  the  trust.     Such  an  acknowledgment  is  neces- 

sarily binding  upon  the  trustee  and  his  heirs,  and  no  other  party 
can  have  any  interest  to  object  to  it.  On  this  ground  the  Second 
Division,  in  the  case  of  Briggs  v.  Sivan's  Executors Xq)  imanimously 
repelled  a  claim,  at  the  instance  of  the  next  of  kin  of  a  deceased 
trustee,  for  repetition  of  a  sum  paid  by  his  executors  to  the  bene- 
ficiaries after  prescription  had  run  upon  the  trust.  The  executors 
had  acknowledged  their  liability,  as  his  representatives,  to  account 
to  the  beneficiaries,  in  the  state  of  accounts  rendered  to  the  Board 
of  Inland  Kevenue  with  reference  to  the  legacy-duty  exigible  from 
the  estate  of  the  deceased  trustee  ;  and  this  acknowledgment  was 
held  equivalent  to  a  declaration  of  trust. 

2461.  The  principles  which  determine  the  applicability  of  the 


Mora  and 
tacitumity. 


(n)  See  the  opinion  of  Lord  Colonsay, 
19  D.  687,  and  of  Lord  Deas,  661.  Also 
Univ,  of  Aberdeen  v.  Irvine^  26  March 
1868  (in  H.  L.). 

(o)  Where  the  element  of  fraud  enters 
into  the  case,  it  is  clear  that  the  defence 
of  prescription  cannot  he  maintained  in 
answer  to  a  claim  of  accounting.  See 
Lord  Brougham's  ohservations  in  the  case 
of  Irvine  Y,  Ktrkpatrick^  7  Bell,  217. 

{p)  The  case  of  Baird  and  Othere  y. 
Mage,  of  Dundee,  24  D.  447  (8  March 
1868,  1  Macph.  H.  L.  6;  4  Macq.  228), 
does  not  seem  to  invalidate  the  proposi- 
tion stated  in  the  text.      The  question 


there  was  as  to  the  right  to  compel  the 
Magistrates  of  Dundee,  as  trustees  ti  a 
charitable  endowment,  to  divest  themselves 
of  certain  trust-estate  alleged  to  have 
been  diverted  from  its  proper  uses  in  the 
17th  century.  It  was  held  that,  as  the 
property  had  been  conveyed  to  a  different 
body,  namely,  the  Magistrates  and  Tomn 
Council,  the  administrative  title  of  that 
corporation  was  fortified  by  the  negative 
prescription ;  but  that  the  estate  in  its 
hands  was  affected  by  all  the  conditions  of 
the  trust 

(q)  Brigge     Swan's  Sxre.,  24  Jan.  lS6i, 
16  D.  885. 
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plea  of  mora  and  taciturnity  to  actions  against  trustees,  are  similar  qhaf.  lxxvi. 
to  those  which  have  been  the  subject  of  consideration  in  connection 
with  the  law  of  prescription.  If  a  legatee  lie  bye  for  any  length  of 
time,  and  allow  the  trustee  to  distribute  the  funds  amongst  other 
parties,  or  to  contract  debt  on  the  security  of  the  estate,  (r)  without 
giving  notice  of  his  claim,  he  is  justly  held  to  have  lost  his  recourse 
against  the  trustee  by  neglecting  to  insist  for  his  interest  at  a  time 
"when  the  estate  (which,  in  a  sense,  may  be  said  to  be  primarily 
liable  for  the  fulfilment  of  the  trust-purposes)  might  have  been 
made  available  to  him.  This  was  the  principle  of  the  cases  of 
Munro  and  CuUen  v.  Wemy88y{8)  and  the  earher  cases.  (<)  But  it 
is  plain  that  taciturnity  is  not  pleadable  in  bar  of  the  beneficiary^s 
claim  where  his  case  is  founded  either  on  the  fact  of  the  trustees 
having  funds  in  their  posses6ion,(i^)  or  that  he  himself  was  previ- 
ously unaware  of  the  provisions  of  the  trust  under  which  his  right 
has  arisen,  (a;) 

2462.  Although  an  action  for  a  breach  of  trust  may  undoubtedly  Homoiontion 
be  barred  by  taciturnity  for  such  a  length  of  time,  and  with  such  t^t  not  rwidfly 
a  full  knowledge  of  the  circumstances,  as  amount  to  homologa- *^^^'^- 
tion  of  the  illegal  transaction,  yet  a  discharge  of  the  trustee  from 
liabiUties  of  this  kind  is  not  so  easily  implied  as  a  discharge  of  an 
action  for  debt,  which  is  the  character  of  an  ordinary  action  by  a 
legatee  against  an  executor.     For  example,  in  actions  of  reduction 
of  purchases  of  trust-estate  by  trustees,  it  is  held  that  mere  lapse  of 
time  wiU  not  exclude  the  beneficiary's  right  to  redress,  (y) 


(r)  Oallaway  y.  Cfrani,  21  Feb.  1851,  18 
D.  766. 

(«)  OuUm  y.  Wmyw,  16  Noy.  1888, 1 
D.  82;  Munro  y.  Munro,  17  Dee.  1825,  4 
8h.  828,  N.  E.  882.  Here  an  heiT,  who 
had  acknowledged  the  right  of  trastees 
by  poesessing  a  farm  for  seyeral  years  on 
a  missiye  from  them,  was  held  to  be 
barred  from  daiming  the  lease  in  his 
character  of  heir.  8ee  also  Urquhart  y. 
UrguAart,  14  Jnly  1858,  1  Macq.  658,  18 
D.  742.  In  an  unreported  case  of  this 
description  in  the  Second  Diyision,  MUK- 
ffon  y.  Walker,  7  March  1862,  considerable 
weight  was  allowed  to  the  pleas  of  taci- 
turnity and  lapse  of  time. 

(r)  See  Tfum$(m  y.  Murray,  19  Noy. 
1824,  8  8h.  297,  N.E.  209;  SeoU  y.  Mit- 
ckeU,  27  May  1880,  8  Sh.  820 ;  Todd  y. 


Beattie,  12  Noy.  1802,  Hume,  487;  Wil- 
fott  y.  WiUan,  1788,  M.  11,646. 

(tt)  Seaih  y.  Taylor,  21  Jan.  1848,  10 
D.  877. 

(z)  AUam  y.  Alktn*t  Trs^  24  June  1851, 
18  D.  1220.  And  see  Ch-ay  y.  Walker,  11 
Mar.  1859,  21  D.  709 ;  Gourlay  y.  Wright, 
28  June  1864,  2  Maeph.  1284.  In  the 
English  case  of  Farrant  y.  Blaneh/ord,  82 
L.  J.  Ch.  107,  the  elapse  of  ten  years 
from  the  period  when  the  beneficiary  at- 
tained majority  was  held  not  to  bar  his 
right  to  relief  in  equity  against  a  breach 
of  trust,  in  the  circumstances  of  the  case. 

(y)  York  Buildings  Co,  y.  Maekenne,  18 
May  1795,  8  Pat.  878 ;  Jeffrey  y.  Aiken, 
16  June  1826,  4  Sh.  722,  N.  E.  728 ;  Toy- 
lor  y.  Watton,  20  Jan.  1846,  8  D.  400; 
OilUet  y.  M'Lachlan,  11  Feb.  1846,  8  D. 
487. 
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CHAPTEE  LXXVII. 

SUGGESTIONS  AS  TO  TAKING  INSTRUCTIONS  FOR 
THE  PREPARATION  OF  WILLS. 


2463.  We  propose,  as  introductory  to  the  supplementary  part  of 
this  treatise,  to  ofFer  a  few  suggestions  for  the  use  of  practitioners 
in  taking  instructions  for  the  preparation  of  settlements.  The  duty 
resting  on  an  agent  in  taking  instructions  for  testamentary  deeds  is 
a  very  delicate  as  well  as  a  responsible  one ;  and  we  are  afraid  its 
importance  is  often  not  su£Sciently  appreciated.  The  duty  of  the 
agent  is  often  rendered  more  onerous  by  the  indecision  in  many 
cases,  and  the  almost  entire  ignorance  in  others,  on  the  part  of  the 
testator,  as  to  how,  and  the  particular  terms  in  which,  he  shall 
leave  his  means ;  and  not  infrequently  the  settlement  is  as  much 
the  will  of  the  agent  as  of  the  maker. 

2464.  Frequently  the  agent,  without  making  any  inquiry  as  to 
the  position  of  the  testator's  means,  the  manner  in  which  they  are 
affected  by  marriage-contracts  or  other  deeds  of  a  family  nature, 
or  without  explaining  the  legal  rights  of  husband  and  wife,  or  child- 
ren, or  of  the  heir-at-law,  by  the  operation  of  the  law  of  deathbed, 
simply  ascertains  the  wishes  of  the  testator,  and  embodies  them  in 
a  settlement ;  and  this  settlement  is  signed  by  the  maker  without 
much  explanation,  and  without  any  very  distinct  understanding  on 
his  part  of  the  real  effect  of  the  clauses  which  it  contains.  It  is 
the  duty  of  the  agent,  however,  in  many  cases,  not  only  to  draw, 
but  to  advise  and  explain ;  remembering  that  the  testator's  inten- 
tion can  only  be  truly  elicited  by  having  presented  to  his  considera- 
tion the  arrangements  most  suitable  to  his  views  and  circumstances. 
To  the  right  discharge  of  his  duty  as  a  professional  adviser,  it  is  not 
enough  that  the  solicitor  is  conversant  with  the  various  modes  of 
disposition  in  which  the  law  allows  a  testator  to  direct  the  enjoy- 
ment of  his  property ;  it  is  essential  that  he  should  also  be  informed 
as  to  the  circumstances  of  the  testator's  family,  and  the  situation 
of  his  fortune.    To  a  want  of  complete  information  on  these  points 
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we  must  attribute  many  of  the  inconvenient  schemes  of  testamen-  qhap.  lxxvu. 
tary  disposition  which  are  met  with  in  practice.  Were  the  legal 
rights,  which  the  maker  cannot  by  any  act  of  his  own  disappoint, 
the  consequences  resulting  from  the  operation  of  the  law  of  death- 
bed, and  the  real  effect  of  the  expressions  used  in  testamentary 
deeds,  especially  in  questions  of  liferent  and  fee  and  vesting,  care- 
fully explained  in  all  instances,  we  are  satisfied  that  very  many  of 
the  numerous  litigations  which  are  raised  upon  the  meaning  and 
proper  construction  of  trust-settlements  would  be  prevented. 

2466.  It  is,  of  course,  impossible  to  make  suggestions  to  meet 
every  variety  of  circumstances.  The  duty  of  an  agent  must  to  a 
great  extent  depend  upon  the  circumstances  of  each  particular 
case  ;  and  we  shall  only  notice  what  we  consider  to  be  the  agent's 
duty  under  the  circumstances  which  most  frequently  occur  in 
practice. 

1.  When  the  maker  of  the  settlement  is  married,  the  agent  inquiry  to  be 
ought  to  ascertain  whether  he  or  she  has  entered  into  a  marriage-  ^rty"bjeSuo 
contract,  and,  if  such  a  deed  exists,  to  ascertain  the  terms  of  its  mil^'ij^fr^con- 
provisions.     He  will  thus  be  able  to  explain  what  effect  these  pro-  *™<^*' 
visions  have  upon  the  power  of  disposal  of  the  maker,  and  to  take 
distinct  instructions  with  these  provisions  in  view.     He  should  also  or  of  which  the 
ascertain  whether  the  maker  has  any  power  of  disposal  of  any  fund  ^ww  of  dia-  ^ 
of  which  he  or  she  may  not  have  the  absolute  property,  in  order  P°"*- 

that  such  a  power  may  be  specially  dealt  with,  and  any  question  as 
to  whether  it  is  suflBciently  exercised  by  the  execution  of  a  general 
settlement  obviated.  He  should  also  ascertain  whether  there  is  any 
property  in  England  or  abroad ;  and  if  there  is  English  property, 
he  should  introduce  into  the  dispositive  clause  the  words  "  devise, 
legate,  and  bequeath.^' 

2.  Should  there  be  no  marriage-settlement,  the  agent  should  Testator  should 
explain  the  legal  rights  of  the  husband  or  wife,  and  of  children,  and  of  the  le^'* 
the  impossibility  of  these  rights  being  limited  by  a  testamentary  ^^f  ^^ 
settlement. 

3.  Having  ascertained  how  the  testator's  means  are  affected  by  Ascertainment 
marriage-contract  or  other  deeds,  and  explained  the  rights  which  Lentionre^d- 
cannot  be  disappointed,  it  should  be  the  object  of  the  agent  to  ap-  "o^^of^hlf^ 
prehend  distinctly  the  wishes  of  the  testator,  and  to  carry  these  P^^y- 

into  effect ;  and  in  doing  so,  many  explanations  will  require  to  be 
given  as  to  the  meaning  and  effect  of  various  clauses  usually  in- 
serted in  settlements.  We  shall  advert  to  some  of  those  of  most 
frequent  occurrence. 

2466.  (1)  The  first  provision  of  a  settlement  generally  contains  P^^yment  of 
a  direction  for  payment  of  debt«.     In  the  case  where  an  heritable 
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CHAP.  LxxYii.  property,  appointed  to  be  conveyed  to  a  special  legatee,  is  burdened 
with  debt,  it  should  be  ascertained  whether  the  debt  is  to  be  paid 
out  of  the  general  estate  ;  or,  in  other  words,  whether  it  is  to  be 
considered  a  debt  included  in  the  first  purpose  of  the  settlement, 
MarrUge-con-    or  whether  it  is  to  form  a  burden  upon  the  property.     If  there  are 
whether  to  be    marriagc-contract  provisions,  it  should  also  be  ascertained  whether 
debts.'"    "     these  are  to  be  paid  as  debts  or  to  be  held  as  satisfied  by  the  pro- 
visions of  the  testamentary  settlement,  in  order  that  the  wishes  of 
the  maker  in  this  respect  may  be  given  effect  to. 
Destination  of  <2)  In  the  case  of  simple  legacies,  the  agent  ought  to  ascertain 

le^j  ^failure  whether,  in  the  event  of  the  legatee  predeceasing  the  maker,  the 
of  legatee.  gubject  of  the  bequcst  is  to  pass  to  the  legatee's  heirs  and  assignees, 
to  his  issue  only,  or  to  the  residuary  legatees ;  and,  where  legacies 
are  left  to  two  or  more  persons,  he  ought  to  inform  himself  as  to 
whether  the  survivor  or  survivors  are  to  succeed,  should  any  of 
them  predecease,  or  if  the  heirs  of  predeceasers  are  to  take  a  joint 
interest  along  with  the  survivors,  and  if  so,  to  provide  accordingly* 
Liferent  and  (3)  lu  regard  to  provisions  of  liferent  to  parents  and  fee  to 

**■  children  nascituriy  the  wishes  of  the  maker  should  be  carefully  as- 

certained.   We  believe  that  in  provisions  of  this  nature  the  inten- 
tions of  the  maker  have  not  infrequently  been  frustrated  by  the 
carelessness  or  ignorance  of  the  agent,  or  from  the  real  wishes  of 
Mude  of  effec-    the  maker  not  having  been  clearly  understood.     The  agent  should 
totoJ'f  intention,  kuow  whcthcr  the  maker  intends  that  the  liferent  shall  be  a  life- 
rent use,  or  whether  it  is  to  be  a  liferent  only  in  form  and  a  fee  in 
its  operation  and  effect.     It  must  be  remembered  that,  according 
to  the  most  recent  decision  of  the  House  of  Lords,  the  creation  of 
a  trust  is  not  sufficient  to  preserve  a  fee  for  unborn  children,  either 
alone  or  in  conjunction  with  those  bom  in  the  testator's  lifetime, 
unless  the  destination  is  either  restricted  to  a  liferent  use  allenarly, 
or  that  the  trustees  are  directed  to  retain  the  fund  under  their  con- 
trol during  the  subsistence  of  the  liferent.    The  conveyancer  will 
be  careful  to  prevent  any  question  as  to  the  right  to  the  fee  con- 
whetherfeeto  fcrrcd  upou  the  children,  by  declaring  whether  all  the  children 
ror5??mM^f  **"  ^^^^  ^^  ^^^  lifereuter,  although  some  of  them  should  predecease 
the  liferenter.     jjjuj^  q^^q  to  participate  in  the  fee  ;  or  whether  only  those  children 
who  survive  the  liferenter  and  the  period  of  division,  and  the  child- 
ren of  those  who  may  predecease,  are  entitled  to  do  so,  and  the 
proportions  in  which  they  are  to  succeed. 
Residuary  2467.  (4)  But  perhaps  the  instructions  attended  with  most  dif- 

bequests.  ficulty,  and  which  require  the  greatest  care,  are  those  which  relate 

,.    .     ,    to  residuary  bequests.     rrequentl3''  a  liferent  is  given  to  one  party 

Apphcation  of.  ,ir-i  i  •  n  -i  t^ 

minuai  proceeds,  and  the  fee  to  another  or  other  parties.    Sometimes  the  annual  pro- 
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ceeds  are  directed  to  be  applied  for  a  particular  purpose  during  a  chap,  lxxvu. 
certain  period,  or  for  a  time  dependent  upon  circumstances,  with 
an  ultimate  destination  of  the  fee;  and  it  is  in  reference  to  the 
proper  construction  of  these  provisions,  or  provisions  of  a  similar 
kind,  that  litigation  has  most  frequently  arisen.     There  can  be  no  ^>^^7  of  a^t 
donbt  that  if  the  difficulties  connected  with  the  destination  of  con-  testator's  int^n- 
tingent  interests  and  the  ascertainment  of  the  period  of  vesting,  to  v^bg!^*°° 
were  fully  explained  to  the  makers  of  testamentary  deeds,  and  their 
intention  as  to  the  period  of  vesting  accurately  ascertained,  litiga- 
tion would  be  much  less  frequent  in  reference  to  residuary  bequests. 
It  is  desirable  that,  in  every  case  where  a  question  of  vesting  is  like- 
ly to  arise,  the  intention  of  the  testator  as  to  when  the  vesting  of 
the  fee  is  to  take  place  should  be  ascertained  by  his  agent,  and  pro- 
vision made  for  carrying  out  his  wishes  in  language  as  to  the  mean- 
ing of  which  there  can  be  no  misconception.     Too  much  reliance 
ought  not  to  be  placed  upon  a  clause  declaratory  of  the  period  of 
vesting ;  for  it  must  be  remembered  that  the  vesting  of  a  contin- 
gent interest  is  in  most  cases  necessarily  determined  by  the  con- 
ditions of  the  destination,  and,  in  a  case  of  repugnancy,  the  testa- 
tor's express  disposition  of  his  estate  must  override  any  declara- 
tion of  intention.     From  the  cases  examined  at  the  beginning  of 
this  volume,  it  will  be  seen  that  litigation  in  regard  to  the  vesting 
of  residuary  bequests  has  most  frequently  resulted  from  uncertainty 
as  to  the  period  to  which  words  of  survivorship  are  to  be  referred. 
In  all  cases  where  an  interest  is  to  be  given  to  survivors  or  to  a 
conditional  institute,  it  should  be  clearly  stated  whether  the  pro- 
perty is  to  pass  in  the  event  of  the  legatee  surviving  the  testator, 
or  in  the  event  of  his  surviving  the  prior  legatee,  or  finally,  in  the 
event  of  his  outliving  the  period  of  distribution.     A  testator,  while 
he  postpones  the  period  of  vesting,  may  wish  to  give  the  legatee  a 
power  of  disposal  or  division  among  his  children  should  he  prede- 
cease, and  special  inquiry  and  provision  should  be  made  as  to  this. 

2468.  The  mode  of  giving  expression  to  the  usual  reciprocal  in-  nestmation  to 
stitution  of  survivors  and  the  issue  of  predeceasing  legatees  deserves  u^Xrioint 
more  attention  than  it  has  hitherto  received.     The  decision  of  the  legatees,  how  to 

-be  framed. 

House  of  Lords  in  Buchanan  v.  Toung  will  remind  the  practitioner 
that  issue  do  not  take  along  with  survivors  unless  expressly  insti- 
tuted. There  are  two  modes  of  expressing  the  usual  destination  to 
a  family,  equally  correct  in  principle,  but  not  always  identical  in 
legal  effect ;  namely,  (1)  by  a  joint  destination,  without  substitu- 
tions ;  and  (2)  by  a  destination  in  specified  shares,  with  substitu- 
tions. Under  the  first,  the  testator  gives  the  property,  for  example, 
"  to  the  surviving  children  of  A.  B.  and  (or  jointly  with)  the  issue 


582 


SUGGESTIONS  FOB  PBEPABIHG  WILLS. 


RrrocAtioD  of 
prior  s«Uie- 
meots. 


Law  of  deith- 
bed. 


cuAT,  txxfu.  of  any  of  his  children  who  may  predecease  ;*  adding  a  declaration 
that  the  diyision  is  to  be  per  stirpes.  This  form  can  only  be  used 
when  the  shares  of  all  the  children  are  to  vest  at  one  and  the  same 
time,  e.g.,  at  the  majority  of  the  youngest ;  and  when  those  shaies 
are  eqoaL  The  other  form  of  destination  to  which  we  have  le- 
ferredy  consists  of  three  purposes :  (1)  a  destination  to  the  childreii 
in  equal  (or  unequal)  shares ;  (2)  a  substitution  of  the  issue  of  each 
child  to  that  child's  original  share  ;  and  (3)  a  destination  over  to 
the  surviving  children  jointly  with  the  issue  of  predeceasing  child- 
ren, in  the  event  of  any  other  child  dying  without  issue.  £ach  of 
these  three  purposes  must  be  distinctly  expressed — ^not  left  to  im- 
plication ;  otherwise  the  testator  s  intention  may  be  frustrated. 

2468.  (5)  If  the  maker  has  already  executed  a  settlement,  the 
agent  ought  to  inform  himself  as  to  whether  the  maker  wishes  that 
settlement  to  take  effect  in  the  event  of  the  new  settlement  becom- 
ing ineffectual  by  the  law  of  deathbed ;  and  if  such  should  be  his 
intention,  the  agent  will,  of  course,  take  care  not  to  insert  a  clause 
of  revocation  in  the  new  settlement 

(6)  Should  the  maker  be  labouring  under  disease  when  the 
settlement  is  executed,  the  law  of  deathbed  and  the  right  compe- 
tent to  the  heir  should  be  explained  to  him,  and  he  should  be  re- 
commended to  go  to  kirk  or  market  as  soon  as  practicable  after 
executing  the  settlement,  if  his  health  permits  him  to  do  so. 

(7)  As  to  the  powers  to  be  conferred  on  the  trustees,  the  maker 
of  the  settlement  will  in  most  cases  be  disposed  to  be  guided  by 
the  advice  of  his  agent.  In  the  forms  of  testamentary  settlements 
which  follow,  we  have  been  solicitous  to  include  examples  of  all 
the  powers  likely  to  be  required  in  ordinary  practice.  Circum- 
stances must  determine  how  far  it  is  advisable  in  any  particular 
case  to  give  a  wide  discretion  to  trustees.  The  duration  of  powers 
in  private  trusts  should  not  be  longer  than  is  necessary  for  the 
purpose  of  providing  for  the  exigencies  of  the  testator's  family,  or 
those  to  whom  he  stands  in  loco  parentis.  Hence,  as  a  general  rule, 
a  discretionary  trust  should  not  be  kept  up  for  the  benefit  of  grand- 
children. Care  should  also  be  taken,  in  framing  a  trust-settlement, 
to  distinguish  between  a  power  of  sale  and  a  direction  to  sell ;  al- 
though, since  the  changes  in  the  law  as  to  succession-duties,  the 
risk  of  litigation  in  consequence  of  ambiguity  in  this  particular  has 
been  greatly  diminished. 

2470.  We  think  we  have  noticed  the  principal  points  to  which 
the  attention  of  an  agent  should  in  ordinary  cases  be  directed. 
There  are,  of  course,  many  special  cases  requiring  the  attention  of 
the  agent.     For  example,  when  the  maker  has  a  family,  some  of 
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^w^hose  members  have  attained  majority,  it  should  be  ascertained  qhap.  lxxvu. 
^whether  pecuniary  advances  have  been  made  to  any  of  the  family,  ^  ^ 

*  "^  J  J  ^  Advances,  whe- 

£tixd,  if  SO,  whether  they  are  to  be  imputed  as  part  payment  of  the  thertobedewted 

provisions  under  the  settlement.     In  the  case  where  the  maker  is  children^  provi- 

&  partner  of  a  private  company,  it  should  be  pointed  out  to  him  p^^g^jj,.  j„. 

tliat  his  executors  are  bound  to  realise  his  interest  with  as  little  de-  terests,  how  to 

lay  as  possible ;  and  should  he  wish  his  partners  to  have  time  to  pay 

oiat  his  share,  special  provision  ought  to  be  made  to  that  effect.    If  Mmeraisubjects. 

tlie  maker  is  proprietor  of  minerals  which  have  not  hitherto  been 

-worked,  and  if  the  trust  created  by  the  settlement  is  to  be  one  of 

considerable  endurance,  the  expediency  should  be  brought  under  his 

notice  of  conferring  ample  powers  upon  the  trustees  in  relation  to 

the  working  aud  leasing  of  the  minerals.    But  the  duty  of  the  agent 

in  all  special  cases  must  of  course  depend  upon  the  circumstances 

of  each  case  ;  and  he  should  make  it.  his  object  to  inform  himseU 

of  all  the  circumstances  in  regard  to  which  specific  provision  may 

be  necessary,  and  to  bring  them  under  the  notice  of  the  maker  in 

order  that  his  wishes  may  be  ascertained  and  carried  into  effect. 
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SECTION  h 
STYLES  OF  TESTAlfENTABY  DISPOSITIONS. 

No.  L — O^neral  Settlement,  conveying  whole  estate  to  one  person^ 
under  burden  of  legacies  in  different  forms. — Exclusion  of  jus 
mariti  of  the  husbands  of  benefidaries.'^Note  as  to  convey- 
ance in  fee  and  li/srent. 

I,  A.  B.  of  X.,  being  desirous  of  settling  the  succession  to  my 

means  and  estate,  so  as  to  prevent  disputes  after  my  decease,  do 

Absolute  dkpo-  therefore  give,  grant,  assign,  dispone,  convey,  and  make  over  [if 

«uoo  of  wh&    English  property  is  intended  to  be  included,  insert  after  "  dispone,"— 

devise,  legate,  and  bequeath]  to  and  in  favour  of  G.  D.  of  Y.,  and 

his  heirs  and  assignees,  heritably  and  irredeemably.  All  and  Sundry 

lands,  tenements,  heritages,  goods,  gear,  debts,  and  sums  of  money, 

and  in  general  the  whole  estate,  heritable  and  moveable,  real  and 

personid,  which  shall  be  belonging  and  owing  to  me  at  my  decease 

[should  no  special  provision  be  intended  as  to  a  fund  of  which  the 

maker  has  the  power  of  disposal,  the  following  clause  may  be  added: 

including  any  fund  of  which  I  may  at  the  time  of  my  decease  have 

the  power  of  disposal],  together  with  the  whole  rents,  interest, 

dividends,  profits,  and  produce  thereof,  and  the  writings,  title- 

Xomination  of    decds,  vouchcrs,  and  instructions  of  the  premises :  And  I  hereby 

nSS^"^  "  ***"  nominate  and  appoint  the  said  0.  D.  to  be  my  sole  executor  and 

universal  intromitter  with  my  moveable  means  and  estate,  with 

power  to  give  up  inventories  thereof,  confirm  the  same  if  needful, 

and  generally  to  do  everything  competent  to  the  office  of  executor: 

Tiisponee  to  pay  BtJT  THESE  PRESENTS  are  granted,  and  shall  be  accepted  by  the  said 

tesutor's  debte,  q  jj^  ^^^  ^l^^  forcsaid  lauds  and  other  heritages  hereby  conveyed 

are  disponed  with  and  under  the  burden  of  the  payment  of  my 
whole  just  and  lawful  debts,  and  sickbed  and  funeral  charges,  and 
of  the  payment  of  the  following  legacies,  which  I  leave  and  bequeath 
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to  the  parties  after  named — ^viz. :  Firbt,  To  my  nephew,  E.  F.,  the   btyle  wo.  i. 
Bum  of  £  sterling,  whom  failing  to  his  issue,  equally  among  ^^ 

them ;  Second,  To  each  of  G.  H.  and  I.  E.  the  sum  of  £  dened  with  \e^ 

sterling,  and  failing  both  or  either  of  them,  leaving  issue,  then  the  L^^cy  to  two 
sum  provided  to  them  or  him  shall  he  paid  to  such  issue  equally  p«"om  jointly. 
among  them  per  stirpes  ;  and  in  the  event  of  the  decease  of  either 
of  them  without  leaving  issue,  then  the  sum  provided  to  such  de- 
ceaser  shall  be  paid  to  the  other  of  them,  whom  failing,  leaving  issue, 
to  such  issue  equally  among  them  per  stirpes;  Third,  To  each  of  the  Legacy  to  three 
three  daughters  of  my  uncle,  M.  N.,  the  sum  of  £  sterling,  and  JJiSiy!  ^™*°* 

failing  all  or  any  of  them,  leaving  issue,  the  sum  provided  to  them  StatiOT^uwIe. 
or  her  shall  be  paid  to  their  or  her  issue  equally  among  them  per 
stirpes;  and  in  the  event  of  the  decease  of  any  of  them,  without 
leaving  issue,  then  the  sum  provided  to  such  deceaser  shall  be  paid 
to  the  survivors  or  survivor  jointly  with  the  issue  of  the  other  who 
may  have  predeceased  leaving  issue,  such  issue  being  entitled 
equally  to  the  share  to  which  their  parent  would  have  been  entitled 
if  in  life  ;  (a)  and  in  the  event  of  the  decease  of  two  of  them  with- 
out leaving  issue,  then  the  sum  provided  to  such  deceasers  shall  be 
paid  to  the  survivor,  or  to  the  issue  of  the  one  who  may  have  died 
leaving  issue,  equally  among  them  per  stirpes;  all  which  legacies 
shall  bear  interest  from  the  first  term  of  Whitsunday  or  Martinmas 
after  my  decease  until  paid  ;  Fourth,  To  the  Society  of  [insert  the  LegKj  to  a 
designation  of  the  society  as  accurately  aspossihW]  the  sum  of  £  ,  t^^T^^*  "***^ 

to  be  paid  at  the  first  term  of  Whitsunday  or  Martinmas  after  my 
decease,  with  interest  from  that  term  until  paid,  which  legacy  shall 
be  paid  to  the  secretary  or  treasurer  of  that  institution  for  behoof 
thereof,  whose  receipt  shall  be  sufficient  exoneration  for  the  same  ; 
and  also  under  burden  of  any  other  legacies  which  I  may  hereafter 
bequeath  by  any  codicil  or  signed  memorandum  expressive  of  my 
intention:  And  I  appoint  the  said  C.  D.,  his  heirs  and  assignees,  Appointment  of 
to  be  my  residuary  legatee  or  legatees :  And  I  provide  and  declare  J^tee/^ 
that  the  whole  bequests  hereby  made,  so  far  as  in  favour  of  or  de-  Exdusion  of 
flcending  upon  females,  shall  be  expressly  seclusive  of  thejtcs  mariti 
and  right  of  administration  of  husbands,  and  shall  not  be  affectable 
by  their  debts  or  deeds,  or  by  the  diligence  of  their  creditors :  And  Lejgades maybe 
I  further  provide  and  declare  that  such  of  the  foregoing  bequests  Sms.  ^^' 
as  are  in  favour  of  parties  who  may  be  in  pupilarity  or  minority  at 
the  period  of  payment,  may  be  paid  to  their  legal  guardians  for 
their  behoof:  And  I  reserve  my  own  liferent  use  and  enjoyment  Reserred  power 
of  the  premises,  and  full  power  and  authority  to  me,  at  any  time  of  ^  "^^®' 

(a)  For  abridged  forms  of  joint  legacies,  with  reciprocal  substitutions  in  faTour  of 
issue,  see  Style  No.  IV,  p.  588. 
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IVTLB  SO.  1. 


mj  life,  and  even  on  deathbed,  to  cancel  or  alter  these  pressents  at 
pleasure :  And  I  dispense  with  delivery  hereof,  and  declare  these 
presents,  although  lying  by  me  or  in  the  custody  of  any  other  per- 
son at  my  death,  to  have  the  full  effect  of  a  delivered  evident,  any 
law  or  custom  to  the  contrary  notwithstanding :  And  I  consent  to 
registration  for  preservation. — In  witness  whereof,  etc. 

Note. — Sometimes,  when  a  testator  wishes  to  settle  his  estate 
upon  one  party  in  liferent  and  the  children  of  that  party  in  fee,  he 
executes  a  settlement  disponing  his  estates  to  the  liferenter  '*  in 
liferent  for  his  liferent  use  allenarly,  and  to  his  children  in  fee  ;* 
but  property  meant  to  be  settled  in  this  manner  can  be  most  effec- 
tually secured  by  means  of  a  trust,  and  is  so  settled  in  practice. 
Examples  of  the  manner  in  which  the  object  of  the  settlor  in  the 
case  under  consideration  is  carried  out  by  means  of  a  trust,  will  be 
found  in  Styles  No.  IV.  and  No.  V. 


•TTLB  HO.  ti.  No.  II. — OeMTol  Settlement  conveying  whole  estate  to  two  or  mere 

partiea  Jointly, — Condittonal  institution  of  issue, 

I,  A.  B.  of  X.,  in  order  to  settle  the  succession  to  my  estate, 
» real  and  personal,  after  my  decease,  and  for  other  good  causes  and 
Absolute  dispo-  Considerations,  do  hereby  oivs,  grant,  assign,  dispone,  convet, 
mSS^^     ^^^  MAKE  OVER,  to  and  in  favour  of  my  brothers  C.  and  D.,  and  my 
^***'^'»'       sisters,  E.  and  F.,  equally,  and  to  their  respective  issue  j>cr  stirpes^ 
equally  among  them,  and  failing  any  of  them  without  leaving  issue, 
then  to  the  survivors  of  the  said  C,  D.,  E.,  and  F.,  and  the  lawful 
issue  of  any  of  them  who  may  have  predeceased  me  (the  division 
being  per  stirpes)^  All  and  Sundry  lands,  tenements,  heritage, 
goods,  gear,  debts,  and  sums  of  money,  and  in  general  the  whole 
estate,  heritable  and  moveable,  real  and  personal,  now  owing  and 
belonging,  or  which  shall  be  owing  and  belonging  to  me  \see  No,  L 
CIS  to  wliere  there  is  a  power  of  disposal  at  the  time  of  my  de- 
cease ;  together  with  the  whole  rents,  interests,  dividends,  profits, 
and  produce  of  the  premises  due  at  my  decease,  or  to  become  due 
thereafter,  and  the  writings,  title-deeds,  and  securities  of  the  same: 
Disponees  bar-   BuT  SUBJECT  ALWAYS  to  the  burden  of  payment  of  all  my  just  and 
Sto?6^bte^    lawful  debts,  sickbed  and  funeral  charges:  And  I  hereby  NOia- 
Appointment  of  NATE  and  APPOINT  the  Said  C,  D.,  E.,  and  F.,  and  the  survivors  or 
exccntore.         survivor  of  them,  to  be  my  sole  executors  and  executor,  and  uni- 
versal intromitters  and  intromitter  with  my  whole  moveable  sub- 
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jects  and  estate,  with  power  to  give  up  inventories,  confirm  the   styli  ho.  h. 
same  if  needful,  and  in  general  to  do  everything  which  to  the  office 
of  executor  belongs :   And  I  declare  [as  in  Style  No.  /.] 


No.  III. — Mutual  Oeneral  Settlement  by  Spouses,  conveying  whole  bttle  ho.  m. 
Estate  to  the  Survivor  absolutely, —  Variations  upon  the  clause 
reserving  right  to  revoke. 

We,  A.  B.  of  X.,  and  Mrs  C.  D.  or  B.,  spouses,  for  the  love, 
favour  and  affection  we  bear  to  each  other  \ifthe  power  of  revoca- 
tion is  intended  to  be  restricted,  say — In  consideration  of  the  provi- 
sions herein  contained,  granted  by  each  of  us  in  favour  of  the  other, 
and  for  other  good  and  onerous  causes],  do  therefore,  with  mutual  Mutual  dispoei- 
advice  and  consent,  give,  grant,  assign,  and  dispone  to  and  in  Mdh«ire.^^*'^°' 
favour  of  the  survivor  of  us,  and  the  heirs  and  assignees  whomso- 
ever of  the  survivor,  All  and  Sundry  lands,  tenements,  and  herit- 
ages, and  also  all  debts,  sums  of  money,  and  effects,  and  in  general 
aU  estate,  heritable  and  moveable,  real  and  personal,  wheresoever 
situated,  now  owing  and  belonging,  or  that  shall  be  owing  and  be- 
longing to  the  first  deceaser,  with  the  whole  writings,  vouchers, 
and  securities,  and  the  rents,  interest,  profits,  and  produce  of  the 
premises:   And  we  respectively  bind  and  oblige  our  heirs-at-law 
and  executors  to  make  up  titles  if  required,  and  to  grant,  execute, 
and  deliver  all  writings  necessary  and  requisite  for  vesting  the 
estate  of  the  first  deceaser  in  the  person  of  the  survivor :   And  we 
nominate  and  appoint  the  survivor  to  be  the  executor  of  the  first  Survivor 
deceaser,  excluding  all  others  from  that  office:    But  these  phe-cxm^?? 
BENTS  are  granted,  and  shall  be  accepted  by  the  survivor  and  his  Disponee  bur- 
or  her  foresaids,  under  the  burden  of  the  payment  of  the  whole  debts.  ^ 
just  and  lawful  debts,  sickbed  and  funeral  charges,  of  the  first  de- 
ceaser :   Reserving  always  to  us  and  each  of  us  full  power  to  alter,  Reserved  power 
innovate,  or  revoke  these  presents,  in  whole  or  in  part,  as  we  may  reec^ote.] 
see  proper :   But  dispensing  with  the  delivery  hereof,  and  declaring 
always  that  the  same,  so  far  as  unaltered  or  unrevoked  as  aforesaid, 
shall  be  effectual,  though  found  lying  by  either  of  us  at  death,  or 
in  the  custody  of  any  other  person,  any  law  or  custom  to  the  con- 
trary notwithstanding :    And  we  consent  to  the  registration  hereof 
in  the  Books  of  Council  and  Session,  or  other  Judges'  books  com- 
petent, therein  to  remain  for  preservation  ;  and  thereto  constitute 

procurators. — In  witness  whereof,  etc. 

Note. — If  each  party  is  only  to  be  entitled  to  revoke  so  far  as 
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Power  to  each 
puty  to  revoke 
nicowD  pert 


■mi  vo.  III.  regards  his  or  her  own  estate,  the  clause  of  revocation  may  be  ex- 

pressed  in  the  following  terms : — 

"  Reserving  to  us  full  power  and  liberty  to  alter  or  revoke  these 

presents  at  pleasure,  so  far  as  regards  the  estate  hereby  conveyed 

by  us  respectively.* 

If  it  is  intended  that,  in  the  event  of  either  party  exercising  the 

power  of  revocation,  he  or  she  shall  not  take  under  the  mutual 

deed,  the  following  words  may  be  added : — 
Fkrty  eierddog       <«  PRovmiNG  that,  in  the  evout  of  either  party  exercising  the 
e^  to  forfeit  power  of  revocation  hereby  reserved,  then  the  interest  of  the  party 
w^w*"  v^'  gQ  revoking,  conferred  by  the  other  of  the  said  parties,  in  the 

means  and  estate  hereby  conveyed,  shall  cease  and  be  held  to  be 

also  revoked." 


SECTION  II. 


STYLES  OF  TRUST  SETTLEMENTS  MOSTIS  CA  USA. 


•TTn  «o.  vr.  No,  IV. — SeiUement  o/tvhole  Estate^  with  discretionary  potaers  €ts  to 

realisation^  in  trust  for  paymeni  of  debts  and  legacies^  and 
distribution  of  residue  amongst  Testator's  family :  interests  to 
vest  ai  mcyority  or  marriage.  Additional  annuity  to  Widow. 
Examples  of  simple  and  joint  bequests  with  conditional  insti- 
tutions ;  specific  legacies  ;  legacy  in  fee  and  liferent,  with 
powers  of  division  and  restriction,  etc.  Special  destination  of 
heritable  subjects.  Residuary  destination.  Special  pouters  of 
advancement  and  restriction  of  Children's  interests.  Form  of 
special  davse  of  immunity. 


General  con- 
Teyance  to 
trustees. 

English  pro- 
perty. 


I,  A.  B.  of  X.,  for  the  settlement  of  my  succession  during  my 
life,  and  in  order  to  prevent  disputes  thereanent  after  my  decease, 
do  hereby  give,  grant,  assign,  dispone,  convet,  and  hake  over 
[where  English  property  is  meant  to  be  conveyed,  add  the  words, 
*'  devise,  LEGATE,  and  BEQX7EATH '']  to  and  in  favour  of 

and  to  any  other  person  or  persons  whom  I  may  hereafter  nominate 
and  appoint,  or  who  may  be  lawfully  assumed  into  the  trust,  and 
to  the  acceptors  and  survivors  and  acceptor  and  survivor  of  them, 
the  major  number  of  them  accepting  and  surviving,  and  resident  in 
Great  Britain,  from  time  to  time  being  a  quorum,  and  to  the  heirs 
ojf  the  longest  liver  of  them,  as  trustees  and  trustee  for  the  ends, 
uses,  and  purposes  after  mentioned,  and  to  the  assignees  of  the  said 
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t^rust^es,  or  their  said  quorum,  All  and  Sundry  lands,  tenements,  sttlb  no.  it. 
'tacks,  heritages,  debts,  goods,  gear,  effects,  and  sums  of  money, 
ehares  in  trading  or  other  companies,  stock-in-trade,  and  in  general 
'the  whole  subjects  and  estate,  heritable  and  moveable,  real  and 
personal,  owing  and  belonging,  or  which  shall  be  owing  and  be- 
longing to  me  [see  provision  in  regard  to  power  of  disposal  in  Style 
2fo,  /.]  at  my  decease,  with  the  rents,  interest,  profits  and  produce, 
and  writings,  titles,  and  vouchers  thereof. — \A  special  conveyance  Spedai  con- 
of  the  trusten^s  heritable  estate  to  the  trustees  is  not  now  eapedient,  as  ^^^"^ 
their  tide  may  he  completed  by  notarial  instrument.] — Ajk^d  I  nomi-  Nomioatioii  of 
KATE  and  APPomr  the  said  trustees  and  their  foresaids  to  be  my  ***^***"" 
sole  and  only  executors  and  executor,  and  universal  in^trqmitters 
and  intromitter  with  my  personal  means  and  estate,  with  full  power 
to  give  up  inventories  thereof,  and  confirm  the  same  at  pleasure, 
and  generally  to  do  everything  pertaining  to  the  ofiSce  of  executor : 
Bdt  these  pbesents  are  granted,  and  are  to  be  accepted  b;^my  said  Dedaraium  of 
trustees  cmd  their  foresaids  in  trust,  with  the  powers  and  pnvileges,  eiaipowJ^ 
and  for  the  ends,  uses  and  purposes  following,  viz. :  That  they  may,  PowertorMiiM; 
as  they  are  hereby  authorised  and  empowered  to  do,  call,  sue  for, 
realise,  uplift,  receive  and  discharge  the  whole  means  and  estate, 
debts  and  effects  due  and  belonging,  or  which  may  be  due  and  be- 
longing to  me  at  my  decease :  That  they  may  continue  to  carry  on,  to  cury  on 
for  behoof  of  my  estate,  and  for  such  period  and  on  such  terms  as  they  ^*"^*"' 
may  think  expedient,  any  business  in  which  I  may  be  engaged  at  my 
decease,  either  by  myself  or  in  company  with  others :  That  thet  to  enter  into 
may  make  such  arrangements  and  settlements  relating  to  my  shares  ^i^p^nen; 
and  interest  in  any  business  in  which  I  may  be  interested  along  with 
others,  as  they  may  think  advisable,  and  may  allow  the  said  shares 
and  interests  to  remain  in  the  hands  of  my  surviving  partners  or 
partner  for  such  period  or  periods,  and  on  such  terms,  as  they  in  their 
sole  discretion  shall  think  conducive  to  the  interest  of  my  estate  [see 
variation  on  this  clause  in  Style  No.  VL] :  That  they  may  adjust  t^  a^ttie  boon, 
and  settle  the  extent,  nature  and  boundaries  of  any  property  which  ^T^%^^^ 
may  belong  to  me,  or  in  which  I  maybe  interested  along  with  others ; 
that  they  may  enter  into  such  arrangements  and  submissions  or 
arrangements  as  they  may  deem  proper,  or  as  may  be  necessary  for 
dividing,  or  may  themselves  agree  on  such  terms  as  they  may  think 
proper  for  dividing,  any  property  in  which  I  may  have  a  joint  in- 
terest: With  power  to  sell,  or  concur  in  selling,  realising,  and  con-  powerof  irfe. 
verting  into  money,  any  lands,  minerals,  or  other  heritages,  as  well 
as  any  personal  estate  or  effects,  belonging  to  me  or  in  which  I  may 
be  interested,  and  that  either  by  public  roup  or  private  bargain,  and 
in  whole,  or  in  such  lots  and  for  such  price  or  prices  or  other  consi- 
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WTLB  HO.  IT.  deration  as  they  may  think  proper ;  that  they  may  work  or  concur  in 
Po^wr  to  work  Working,  the  mines,  metals,  and  minerals  in  the  said  lands  and  heii- 
p*°^"^*  let.  **g®8 :  That  they  may  let  or  concur  in  letting  the  said  lands  and 
heritages,  or  mines,  metals  and  minerals  therein,  or  the  said  move- 
ables, or  any  part  or  portion  thereof,  for  such  period  and  on  such 
To  borrow  oa  terms  as  they  may  think  proper :  That  test  may  borrow  money  to 
**^"  ^'  such  extent  as  they  may  think  proper  for  the  purposes  of  the  trust 

upon  my  lands  and  estate,  and  grant  bonds  and  dispositions  in  secu- 
rity over  the  same  therefor,  containing  powers  of  sale  and  all  other 
to  njM  and  pro-  usual  and  neccssary  clauses :  That  they  may  raise,  commence,  and 
''^  follow  forth  all  actions,  suits,  and  diligences,  and  grant  all  deeds  and 

writings  of  whatever  nature  and  description  that  may  be  necessary 
for  carrying  the  powers  foresaid,  or  any  of  them,  into  effect,  bind- 
Tni8t««t  tohare  ing  my  estate  in  absolute  warrandice :  And  I  provide  and  dkclabe 
valid  d^£^es.  that  the  receipt  of  my  said  trustees  shaU  be  a  sufficient  discharge 
to  all  paxties  dealing  and  transacting  with  them  in  their  character 
of  trustees,  and  that  such  parties  shall  have  no  concern  with  or 
right  to  inquire  respecting  the  application  of  monies  paid  by  them 
to  my  trustees  or  the  management  of  my  means  and  estate :  And 
Beneadaiy  or    I  further  PROVIDE  and  DECLARE  that  any  partners  or  partner  with 
^Jjj^*^  ^  whom  I  may  be  associated,  and  any  of  the  beneficiaries  under  my 
tnwt-eatate.       settlement  [if  any  of  them  are  trustees  there  may  he  added  here 
"notwithstanding  that  they  or  he  may  be  trustees  or  a  trustee 
under  these  presents"]  may  be  an  offerer  for,  and  purchaser  of  my 
heritages  and  effects,  or  any  of  them,  at  such  price  and  on  such 
terms  as  my  trustees  may  think  proper,  whether  at  public  or  pri- 
General  discre-   vatc  salc :  And  WHEREAS  I  Bju  entitled  to  Certain  provisions  under 
coiS^ro^*^  the  settlements  of  the  deceased  C.  D.  of  Y.,  in  reference  to  whose 
fer,  or  settle      Buccossion  Certain  questions  have  arisen,  my  trustees  may,  and 

Question  astoa  ^  i-i 

disputed  sue-  they  are  hereby  authorised  find  empowered,  not  only  to  settle,  up- 
lift, and  receive  my  whole  right  and  interest  in  the  estates  of  the 
said  deceased  C.  D.,  and  receive  aU  payments,  dispositions,  and 
conveyances  that  may  be  necessary,  but  also  to  compromise  my 
claims  upon  the  said  estate,  and  take  part  for  my  whole  right  and 
interest  thereon,  and  for  that  purpose  to  enter  into  any  submission 
or  reference  they  may  think  proper  for  the  purpose  of  ascertaining 
my  right  and  interest  therein,  or  in  any  way  relative  thereto,  or  to 
make  such  arrangements  with  the  trustees  acting  under  the  settle- 
ments of  the  said  deceased  C.  D.,  and  the  beneficiaries  under  the 
same,  in  relation  to  my  rights  and  interests  therein,  as  they  may 
in  their  discretion  consider  conducive  to  the  interests  of  my  es- 
tates, or  desirable  for  saving  litigation ;  and  specially,  without  pre- 
judice to  the  said  generality,  my  said  trustees  may  relinquish  such 
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portion  of  my  claims  and  interests  in  the  said  estate  as  they  may  style  no.  iv. 
think  proi)er;  concur  in  any  arrangement  with  the  beneficiaries,  or 
any  of  them,  in  the  said  estates,  which  they  in  their  sole  discretion 
may  consider  beneficial;  and  may  make  such  payments,  or  enter 
into  such  obligations,  binding  my  estates  in  absolute  warrandice  in 
regard  to  my  rights  and  interests  in  the  said  estates,  as  they  in  p^^w,^  ^f 
their  sole  discretion  may  consider  beneficial :  And  my  said  trustees  '"«<• 
and  executors  shall  hold  and  apply  my  means  and  estate,  and  the 
produce  and  proceeds  thereof,  so  far  as  realised,  for  the  ends,  uses, 
and  purposes  following — ^viz. :  In  the  first  placb,  in  payment  of  1.  Payment  of 
all  my  just  and  lawful  debts,  sickbed  and  funeral  charges,  and  of  ^^^^^  ^' 
the  expenses  of  executing  this  trust;  which  debts,  charges,  and  ex- 
penses my  said  trustees  may  pay  without  requiring  legal  constitu- 
tion :  In  the  second  place,  in  implement,  so  far  as  the  same  may  2.  implement  of 
not  have  been  implemented,  of  the  provisions  contained  in  my  ™][J[*^^S,'n3. 
antenuptial  contract  of  marriage  with  M.  N.  or  B.,  dated  the 

day  of  :  In  the  third  place,  in  pay-  3.  AdditMmi  an- 

ment  to  the  said  M.  N.  or  B.,  my  wife,  in  the  event  of  her  sur-  to^7widow, 
viving  me,  of  a  free  yearly  annuity  of  £  sterling  during 

all  the  days  and  years  of  her  life,  in  addition  to  the  annuity  pro- 
vided to  her  by  the  said  antenuptial  contract  of  marriage ;  begin- 
ning the  first  term's  payment  of  the  annuity  hereby  provided  at 
the  term  at  which  the  first  term's  payment  of  the  said  annuity 
provided  by  the  said  antenuptial  contract  of  marriage  is  payable, 
and  payable  at  the  terms,  in  manner,  and  with  interest  and  penalty, 
as  is  provided  in  the  said  antenuptial  contract  of  marriage,  with 
regard  to  the  said  annuity  thereby  provided  to  the  said  M.  N.  or 
B. :  But  declarino  that,  in  the  event  of  the  said  M.  N.  or  B.  restnctabie  on 
entering  into  a  second  marriage,  the  said  annuity  hereby  provided 
to  her  shall  be  reduced  and  restricted  to  the  sum  of  £  per 

annum,  beginning  the  first  term's  payment  of  the  said  restricted 
annuity  at  the  first  term  of  Whitsunday  or  Martinmas  occurring 
after  her  second  marriage,  and  payable,  the  said  restricted  annuity, 
at  the  terms,  in  the  manner,  and  with  interest  and  penalty  as  pro- 
vided with  regard  to  the  said  annuity  of  £  hereinbefore  pro- 
vided to  her :  And  which  annuity,  and  restricted  annuity,  hereby  and  declared  aii- 
provided  to  the  said  M.  N.  or  B.  shall  be  alimentary,  and  not  aflfect-  °^^*^- 
able  by  her  debts  or  deeds,  or  attachable  by  the  diligence  of  her 
creditors:  In  the  fourth  place,  in  payment  to  Mrs  E.  B.,  my  4.  AJimentary 
mother,  in  the  event  of  her  surviving  me,  of  a  free  yearly  annuity  S?B*mother. 
of  £          st-erling  during  all  the  days  and  years  of  her  life  that  she 
shall  survive  me,  payable  at  two  terms  in  the  year,  Whitsunday 
and  Martinmas,  by  equal  portions,  beginning  the  first  term's  pay- 
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•TTLB  «o.  IT.  ment  thereof  at  the  first  term  of  Whitsunday  or  Martinmas  occur- 
ring after  my  death  for  the  half-year  succeeding,  and  the  next 
term's  payment  at  the  term  of  Whitsunday  or  Martinmas  there* 
after,  and  so  forth,  half-yearly,  termly,  and  continuaUy  during  all 
the  days  and  years  of  her  life,  with  one-fifth  part  further  of  each 
term's  payment  in  name  of  liquidate  penalty  in  case  of  failure  in 
the  punctual  payment  thereof,  and  the  interest  of  each  term's  pay- 
ment, at  the  rate  of  £5  per  cent,  per  anntfrn,  from  the  time  the  same 
becomes  due  till  payment ;  which  annuity  hereby  provided  to  the 
said  Mrs  K  B.  shall  be  strictly  alimentary,  and  not  affectable  by 
her  debts  or  deeds,  or  attachable  by  the  diligence  of  her  creditors : 

5.  Pkymaft  of   In  THE  FIFTH  PLACE,  in  payment  of  the  following  legacies  and  be- 

^rieindi^  quests:  (1)  To  R  K  the  sum  of  £  ;  (2)  To  F.  F.,  whom  faU- 

ing  to  his  lawful  issue  per  stirpes,  the  sum  of  £  ;  (3)  To 

Joint  legMaM.    Gr.  G.,  and  his  heirs  and  assignees,  the  sum  of  £  ;  (4)  To  EL, 

I.,  and  E.,  children  of  L.  K,  equally,  and  to  their  respective  issue 
per  stirpes,  and  failing  one  of  them  without  leaving  issue  who  sur- 
vive me,  then  to  the  survivors  of  the  said  H.,  I.,  and  E.,  or  to  the 
survivor  of  them,  jointly  with  the  issue  of  the  other  who  may  have 
predeceased  me  leaving  issue  who  survive  me,  or  to  the  surviving 
issue  of  the  other  two  should  they  both  predecease  me  and  leave 
issue  who  survive  me  (the  division  being  per  stirpes),  and  failing 
two  of  them  without  leaving  issue  who  survive  me,  then  to  the 
survivor,  or  the  issue  of  the  one  who  may  predecease  me  leaving 
issue  who  survive  me  (the  division  among  such  issue  being  per 

To  ^tuMirmoitk  stirpes),  the  sum  of  £  ;  (5)  To  the  children  of  M.  N.  who 

^^*  may  survive  me,  jointly  with  the  issue  of  any  of  them  who  may 

predecease  me,  such  issue  being  entitled  equally  among  them  per 
stirpes  to  the  share  to  w^tich  their  parents  would  have  succeeded  if 
in  life,  the  sum  of  £  ;  (6)  To  each  of  the  children  of  P.  Q. 

who  may  survive  me,  the  sum  of  £  ,  and  the  like  sum  of 

£  to  the  issue  per  stirpes  of  any  child  of  the  said  P.  Q.  who 

To  a  iodety.     niay  predeccase  me ;  (7)  To  the  Society  of  the  sum  of 

£  ,  to  be  paid  to  the  treasurer  or  secretary  of  the  said  society 

for  behoof  thereof,  whose  receipt  shall  be  a  sufficient  exoneration 

Spedfieiegadei.  to  my  trustces ;  (8)  To  K  E.  and  his,  etc.  [as  in  previous  nutnbers], 
all  the  Number  Two  Guaranteed  ,Stock  of  the  S.  and  T.  Bailway 
Company  which  I  may  possess  at  the  time  of  my  decease ;  and  also 
any  one  of  the  pictures  that  may  be  in  my  house  at  X.  at  the  time 

Lesacy  in  fee     of  my  deccase,  to  be  selected  by  the  said  B.  R  ;  (9)  I  leave  and 

S  liferent;      beqobath  the  Bum  of  £  tc  V.  W.  iu  liferent,  for  her  liferent 

alimentary  use  allenarly  and  to  her  children  in  fee,  subject  to  the 
destination  and  under  the  conditions  after  mentioned ;  and  I  direct 
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lYiy  said  trustees  either  to  pay  the  same  to  the  said  parties  for  their  bttlb  no.  iv. 
respective  interests  of  liferent  and  fee ;  or,  if  they  shall  deem  it  more 
expedient,  to  invest  the  sum  hereby  bequeathed  in  their  own  names, 
and  apply  the  annual  income  and  produce  for  behoof  of  tlie  said  V. 
W.  in  liferent,  for  the  alimentary  liferent  use  of  herself,  and  also 
of  such  of  her  children  as  may  remain  in  family  with  her  until  they 
respectively  attain  to  majority  or  are  married  ;  But  providing  that  with  power  of 
they  shall  be  entitled  to  apply  the  whole,  or  such  part  of  the  prin-    ^*°^*™^"  * 
cipal  as  they  may  think  proper,  for  the  alimentary  support  and 
benefit  of  the  said  V.  W.  and  her  children  foresaid :  And  my  said 
trustees  shall  make  payment  of  the  capital  or  fee  of  the  said  sum,  Destination  of 
or  the  portion  thereof  which  may  be  remaining,  to  the  children  of  ^^g*chiidren, 
the  said  V.  W.,  in  such  proportions,  at  such  terms,  and  subject  to  with  reciprocal 

.   ,  ,  ,  *  ,  ;  **  institution  of 

such  conditions  (including  a  power  to  restrict  the  interests  of  any  issue; 
of  the  children  in  their  shares  to  a  liferent  alimentary  interest,  and 
to  destine  the  fee  to  their  issue),  as  the  said  V.  W.  may  appoint  by 
any  writing  under  her  hand,  and  failing  such  appointment,  then  to 
the  children  of  the  said  V.  W.  surviving  at  her  death,  jointly  with 
the  then  surviving  issue,  if  any,  of  such  of  the  said  children  as  may 
die  leaving  issue,  equally  among  them  per  stirpes  ;  and  failing  all 
the  children  of  the  said  V.  W.,  then  to  the  surviving  issue  of  those 
who  may  die  leaving  issue  who  survive  her,  equally  among  them 
per  stirpes^  payable,  in  the  case  of  sons,  on  their  respectively  at-  term  of  pay- 
taining  the  years  of  majority ;  and  in  the  case  of  daughters,  on  ™^"*' 
their  respectively  attaining  to  the.years  of  majority  or  being  mar- 
ried, whichever  of  these  events  shall  first  happen ;  and  the  annual 
interest  of  the  shares  prospectively  falling  to  any  of  my  said  lega- 
tees who  may  not  have  attained  to  majority  at  the  death  of  the 
said  V.   W.  shall  be  paid  to  their  legal  guardians  for  their  be- 
hoof;  and  failing  issue  of  the  said  V.  W.  who  survive  her,  this 
legacy,  or  such  part  thereof  as  may  be  remaining,  shall  revert  to 
and  form  part  of  my  residuary  estate ;  DECLAama  that  my  said  anticipation  of 
trustees  shall  be  entitled,  during  the  lifetime  of  the  said  V.  W.,  p*^®°** 
with  her  consent,  to  make  payment  to  any  of  her  children  of  such 
part  of  the  fee  of  the  said  sum  as  they  may  think  proper,  to  ac- 
count of  the  share  to  which  each  child  may  be  prospectively  en- 
titled :  In  the  sixth  place,  I  direct  my  said  trustees  to  convey  e.  s^ai  des- 
to  Gr.  B.,  my  eldest  son,  and  the  heirs  of  his  body,  my  property  ^S^y^^t^^ 
called  Y.,  in  shire,  such  conveyance  to  be  executed  in  fa- 

;  vouT  of  my  son  and  his  family  as  soon  as  he  shall  attain  the 
years  of  majority ;  and  failing  my  said  son  and  the  heirs  of  his  body 
before  the  period  when  he  or  they  would  be  entitled  to  demand  a 
conveyance  as  aforesaid,  the  said  property  shall  form  part  of  my 
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rcHiiluary  estate :  And,  in  the  last  place,  my  said  trustees  and 
their  foresaids  shall  [hisert  here  a  positive  direction  to  sell  and  con- 
vert the  estate  into  cash,  if  this  is  thought  expediently  hold,  apply, 
PAY  and  CONVEY  the  whole  rest,   residue  and  remainder  of  my 
means  and  estate,  and  the  interest  and  other  annual  produce  there- 
of, including  the  principal  sum  or  sums  which  may  be  set  apart  to 
meet  the  annuities  hereinbefore  provided,  when  and  as  the  same  or 
any  part  thereof  may  be  set  free  by  the  death  or  second  marriage 
of  the  said  M.  N.  or  B.,  or  by  the  death  of  the  said  Mrs  E.  B.,  to 
and  for  behoof  of  the  lawful  child  or  children  of  me,  the  said  A.  B., 
and  the  issue  of  such  of  them  as  may  predecease  the  term  of  pay- 
ment thereof,  payable  in  such  proportions,  at  such  terms,  on  such 
conditions,  and  under  such  restrictions,  as  I  may  direct  by  any  writ- 
ing under  my  hand ;  and  failing  any  such  writing,  then  to  and  for 
behoof  of,  and  equally  among,  all  my  lawful  children,  payable  io 
them,  in  the  case  of  sons,  on  their  respectively  attaining  to  the 
years  of  majority ;  in  the  case  of  daughters,  on  their  attaining  to 
the  years  of  majority  or  being  married,  whichever  of  these  events 
shall  first  happen :  And  in  the  event  of  any  of  my  said  children 
dying  before  the  said  period  of  payment,  leaving  lawful  issue,  such 
issue  shall  be  entitled,  equally  among  them,  to  the  share  to  which 
their  parent  would  have  been  entitled  if  in  life ;  and  in  the  event 
of  any  of  my  said  children  dying  before  the  said  period  of  payment 
without  leaving  lawful  issue,  the  share  of  such  deceaser,  so  far  as 
unpaid  or  not  conveyed,  shall  fall  to  and  be  divided  equally  among 
the  survivors  and  survivor  of  my  said  children,  jointly  with  the 
lawful  issue  of  any  of  them  who  may  have  deceased  leaving  issue, 
such  issue  succeeding  equally  among  them  to  the  share  to  which 
their  parent  would  have  been  entitled  if  in  life ;  and  the  share  fall- 
ing to  the  minor  representatives  of  any  of  my  children  who  may 
predecease  shall  be  paid  over  to  their  lawful  guardians  for  their  be- 
hoof :  And  I  direct  my  trustees  and  executors  to  hold  and  apply 
the  rents,  interest,  and  other  produce  and  income  of  my  means  and 
estate,  after  providing  for  the  payment  of  the  annuities  hereinbefore 
provided,  prospectively  falling  to  each  of  my  children,  or  such  part 
thereof  as  my  said  trustees  may  deem  necessary  and  proper  for  the 
maintenance,  clothing,  education,  upbringing,  and  advantage  of  the 
said  children  respectively  until  actual  payment  of  their  shares: 
And  I  provide  that  the  sum  to  be  so  allotted  for  the  maintenance, 
clothing,  education,  and  upbringing  of  my  said  children  may  in- 
clude a  suitable  board  for  them,  to  be  paid  to  my  said  wife  while 
they  live  in  family  with  her :  And  to  prevent  doubts,  it  is  declared 
that  the  shares  of  succession  efi'eiring  to  my  said  children  shall  be- 
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come  vested  interests  in  their  persons  at  and  only  upon  the  arrival   stylb  no.  iv. 
of  the  period  of  payment  above  mentioned :  And  notwithstanding  Trustees  to  have 
the  period  for  the  payment  of  the  shares  of  residue  before  expressed,  power  to  post- 

T  -111         'J     11111        fi  !•  T.  I.  V^^^  payment, 

1  provide  that  it  shall  be  lawful  to  and  m  the  power  and  option  of 
my  trustees,  if  they  see  cause  and  deem  it  fit,  to  postpone  the  pay- 
ment of  the  provisions  aforesaid  in  the  case  of  all  or  any  of  my 
children  beyond  the  said  term  of  payment,  and  to  apply  the  interest 
or  other  annual  produce  of  the  same,  during  such  interval,  to  and 
for  behoof  of  such  child  or  children,  of  by  a  deed  under  their  hands 
to  retain  the  said  provisions  or  any  of  them  vested  in  their  own 
persons ;  or  to  vest  the  same  in  the  persons  of  other  trustees,  whom  andto  vestchiid- 
they  are  hereby  authorised  to  appoint,  with  all  or  any  of  the  powers,  SiS'tniS^^OT* 
privileges,  and  exemptions  conferred  on  themselves,  so  that  'oxj^^l^\^f^^ 
children  or  any  of  them,  as  the  case  may  be,  may  draw  and  receive 
only  the  interest  or  other  annual  proceeds  of  their  respective  pro- 
visions during  their  lives,  or  for  such  time  as  my  said  trustees  may 
fix ;  and  that  the  capital  may  be  settled  on  or  for  behoof  of  such 
child  or  children,  and  their  lawful  issue,  on  such  conditions,  and 
under  such  restrictions  and  limitations,  and  for  such  uses,  as  ray 
trustees  may  in  their  discretion  deem  most  expedient,  of  which  ex- 
pediency, and  the  time  and  manner  of  exercising  the  powers  and 
option  hereby  given,  they  shall  be  the  sole  and  final  judges:  And  and  to  anticipate 
ALSO,  that  it  shall  be  lawful  to  and  in  the  power  and  option  of  my  £ff^reach°°* 
trustees,  if  they  shall  so  think  fit,  to  advance  and  pay  before  the  chi»d'«  Provision. 
arrival  of  the  term  of  payment  foresaid,  to  and  for  behoof  of  my 
children  or  any  of  them,  any  part,  not  exceeding  one-half  of  the  fee 
or  capital  of  the  provisions  hereby  made  in  his  or  her  favour,  for 
establishing  a  son  in  business,  or  fitting  out  a  daughter  on  marriage, 
or  otherwise  for  the  behoof  of  my  children :  And  I  provide  and  Advances  by 
DECLARE  that  all  sums  advanced  or  which  may  be  advanced  by  me  ^^ gainst 
in  loan  to  my  said  children  or  any  of  them,  [which  may  be  debited  ^|o^° '  ^''^" 
to  them  in  my  books  or  in  any  memorandum  or  writing  left  by  me, 
or]  for  which  vouchers  may  be  held  by  me  at  my  death,  and  all 
sums  which  may  be  chargeable  and  charged  against  my  estate  in 
respect  of  any  obligations  which  I  have  come  under,  or  may  come 
Tinder,  for  any  of  my  said  children,  shall  be  debts  due  to  my  estate, 
and  deducted  from  the  provisions  hereby  made  in  their  favour,  or 
of  those  succeeding  to  them  respectively;  but  no  interest  which 
may  be  due  up  to  the  date  of  my  decease  upon  any  such  advances 
shall  be  charged  against  my  said  children  or  their  foresaids :  De-  Exclusion  of 
CLABiNG  that  the  whole  provisions  hereby  made,  in  so  far  as  jn  i"« '^*■«''• 
favour  of  or  descending  upon  females,  shall  be  expressly  exclusive 
of  ihejua  mariti  and  right  of  administration  of  any  husbands  they 
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have  married  or  may  marry,  and  shall  not  be  aflfectable  by  the 
debts  or  deeds  of  such  husbands,  or  any  diligence  or  execution 
competent  to  follow  thereon ;  And  I  provide  and  declare  that 
the  acceptance  of  the  foresaid  provisions  in  favour  of  my  said  child- 
ren shall  be  deemed  and  taken  to  be  in  satisfaction  to  them  of 
legitim  and  executry,  and  of  all  claims  legally  competent  to  them 
upon  my  decease :  And  I  provide  that  my  said  trustees  and  exe- 
cutors shall  be  entitled  to  the  fullest  powers  and  exemptions  usually 
conferred  in  similar  cases  according  to  the  most  liberal  interpreta- 
tion ;  and  particularly,  I  authorise  and  empower  them  to  submit 
to  arbitration,  or  settle  by  the  advice  of  counsel,  all  disputed  claims 
competent  to  or  against  the  said  trust  subjects  and  estate,  or  among 
the  parties  interested  therein ;  to  compound  and  take  part  for  the 
whole  of  any  disputed  debts  or  claims  ;  to  lend  out  the  whole  or 
any  part  of  the  trust-funds  and  estate  on  heritable  security,  or  the 
debentures  of  incorporated  companies,  or  on  the  security  of  the 
government  funds,  or  of  shares  in  chartered  or  incorporated  com- 
panies in  Great  Britain ;  or  to  invest  the  same  in  the  government 
funds,  or  in  the  purchase  of  heritable  property,  feu-duties,  ground- 
annuals,  or  other  heritages,  or  of  the  guaranteed  or  preference  or 
debenture  stock  of  railway  or  other  incorporated  com'panies  in  which 
the  liability  of  each  shareholder  is  limited  to  the  value  of  the  stock 
held  by  himself,  or  to  retain  the  same  in  bank  in  Great  Britain ; 
and  from  time  to  time  to  alter  and  renew  the  securities  as  may  be 
necessary,  or  may  seem  to  them  expedient ;  to  secure  the  annui- 
ties hereinbefore  provided  by  purchasing  liferent  annuities  from 
an  insurance  company,  or  from  any  other  party  or  parties,  and 
upon  such  security  as  they  may  think  expedient ;  to  settle  and 
pay  out  the  amount  of  the  shares  of  the  various  beneficiaries  en- 
titled to  the  fee  of  the  residue  as  they  become  payable,  either  by 
conveying  a  portion  or  portions  of  my  said  means  and  estate  to 
them,  or  by  paying  their  shares  in  money,  or  partly  in  the  one  way 
and  partly  in  the  other  way,  as  to  my  said  trustees  shall  seem  fit, 
and  upon  such  valuation  or  estimate  of  the  amount  and  value  of 
my  means  and  estate  or  any  part  or  parts  thereof  as  to  my  said 
trustees  shall  seem  right,  whether  made  by  themselves  or  by  others: 
To  appoint  any  one  or  more  of  their  own  number,  or  any  other 
proper  person  or  persons,  to  be  factor  or  factors,  or  law  agent  or 
law  agents,  under  them  for  the  management  of  the  trust-estate, 
and  to  allow  such  factors  suitable  remuneration  for  their  trouble, 
and  such  law  agents  the  usual  professional  fees ;  but  for  the  intro- 
missions of  such  factors  they  shall  not  be  liable,  provided  the  party 
or  parties  so  appointed  were  reputed  solvent  at  the  time  [and  had 
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given  security  ;  but  for  the  sufficiency  of  which  security  they  shall  sttli  no.  iv. 
nor  be  liable  further  than  that  it  was  reputed  sufficient  at  the  time] : 
And  I  PROVIDE  and  declare  that  the  said  trustees  shall  not  be  indemnUy 
liable  for  the  sufficiency  of  the  securities  on  which  they  may  lend     "***'. 
out  the  trust-funds,  or  of  the  banks  in  which  the  same  may  be  de-  investments; 
posited,  but  only  that  they  were  reputed  sufficient  at  the  time ;  nor 
shall  they  be  responsible  that  the  properties,  feu-duties,  ground- 
annuals,  stock,  and  others  which  they  may  purchase  with  the  trust- 
funds,  in  terms  of  the  powers  hereby  conferred,  or  any  part  thereof, 
shall  realise  the  price  or  prices  at  which  the  same  were  purchased. 
[If  it  is  wished  to  indemnify  the  trtistees  against  the  consequences  of 
constructive  intromissions^  add : — And  I  declare  that  each  of  the  for  oonstmctive 
said  trustees  shall  be  liable  to  account  only  for  the  funds  actually  "**^°*^"*°* 
received  by  himself,  and  not  for  any  funds  which  he  may  have  au- 
thorised a  co-trustee,  factor,  or  agent  to  receive  ;  and  that  any  trus- 
tee who  shall  pay  over  to  a  co-trustee,  factor,  or  agent,  or  shall  do 
or  concur  in  any  act  enabling  such  co-trustee,  factor,  or  agent,  to 
receive  any  monies  for  the  general  purposes  of  the  trust,  or  for  any 
definite  purpose  authorised  by  this  settlement,  shall  not  be  respon- 
sible for  any  loss  resulting  from  his  failure  to  see  to  the  due  applica- 
tion of  the  fund  intrusted  to  such  co-trustee,  factor,  or'agent.]    [If  it 
is  wished  to  give  immunity  for  omissions^  add : — And  none  of  my  trus-  for  omissions 
tees  shall  be  responsible  for  the  failure  to  recover  any  debt  or  fund,  "^^  ^*fi^^8«n<*- 
the  realisation  of  which  has  been  by  him  intrusted  to  and  under- 
taken by  a  co-trustee,  factor,  or  agent  to  the  trust.]     And  in  order 
to  prevent  the  failure  of  the  discretionary  powers  hereby  conferred 
in  consequence  of  the  office  of  trustee  lapsing,  I  request  my  trus- 
tees, as  soon  as  their  number  is,  by  resignation  or  otherwise,  reduced 
below  three,  to  assume  other  trustees  with  the  same'  powers  as  are 
hereby  conferred  on  themselves :  And  I  reserve  my  own  liferent  Reservation  of 
use  and  enjoyment  of  the  whole  premises,  and  full  power  and  liberty  ^^^^ 
at  any  time  during  my  life,  and  even  on  deathbed,  to  revoke,  bur- 
den, qualify,  explain,  or  in  any  way  to  alter,  these  presents  at  plea- 
sure ;  DISPENSING  with  the  delivery  hereof,  and  declaring  that  the  Delivery, 
same,  so  far  as  unaltered,  though  found  lying  by  me  or  in  the  cus- 
tody of  any  person  undelivered  at  my  decease,  shall  have  the  full 
effect  of  a  delivered  evident,  any  law  or  custom  to  the  contrary  not- 
withstanding :  And  I  consent  to  the  registration  hereof  for  preser- 
vation.— In  WITNESS  WHEREOF,  CtC. 
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9TTLB  NO.  V. 


No.  V. — Abridged  Form  of  Settlement  of  whole  Estate  in  trvM  for 
Testaiors  Daughter  or  Widow  in  Alimentary  Liferent,  with 
power  ofDiapoaal  as  to  part — Fee  to  her  Family;  vesting  at 
majority  or  marriage,  and  after  expiry  of  liferent. — Power  to 
Children  to  apportion  shares  prospectively  falling  to  their 
Families. — Powers  of  advancement  and  anticipation. — Desti- 
nation over  to  Appointees  or  Heirs  of  Liferentrix. 


DUpoMiioii  to 

truateei. 


Appomtment 
of  ezecutore. 

DecUntioo  of 
tnut, 


and  authority 
to  realise  and 
sell. 


Trustees  em- 
powered to 
ffrant  valid 
discharges. 


Purposes  of 
trust. 

I.  Payment  of 
debts  and  ex- 
penses. 


I,  A.  B,  of  X.,  with  the  view  of  settling  my  affairs,  and  provid- 
ing for  the  disposal  of  my  means  and  estate  after  my  decease,  and 
for  other  good  causes  and  considerations,  do  hereby  give,  grant, 
DISPONE,  ASSIGN,  CONVEY  and  MAKE  OVER  to  and  in  favour  of  C.  D., 
E.  F.,  and  O.  H.,  and  to  their  legal  successors  in  office  [it  is  now 
settled  that  a  trust  descends  to  acceptors  and  survivors,  and  the  pro- 
vision of  a  quorum  andpotver  of  assumption  are  conferred  by  Statute; 
but  if  wished,  the  form  of  destination  in  No.  IV.  may  be  used\,  and 
to  the  heirs  of  the  longest  liver  of  them,  as  trustees  and  trustee  for 
the  ends,  uses  and  purposes  after  mentioned,  and  to  the  assignees 
of  the  said  trustees,  or  their  foresaids,  all  my  estate,  heritable  and 
moveable,  real  and  personal,  owing  and  belonging  to  me  at  my 
decease,  with  the  rents,  interest,  profits,  and  produce,  and  writs, 
titles,  and  vouchers  thereof :  And  further,  I  nominate  and  appoint 
the  said  trustees  and  their  foresaids  to  be  my  sole  executors  and 
executor :  But  these  presents  are  granted  and  are  to  be  accepted 
by  my  said  trustees  and  their  foresaids  in  trust,  with  the  powers 
and  privileges,  and  for  the  ends,  uses,  and  purposes  following,  viz. : 
That  they  may,  as  they  are  hereby  authorised  and  empowered  to 
do,  call,  sue  for,  uplift,  receive,  assign  and  discharge  the  whole 
debts  and  effects  due  and  belonging  to  me,  and  sell,  realise  and 
convert  into  money  the  whole  of  my  estates  and  effects,  and  sell 
and  dispose  of  my  heritable  estate,  by  public  roup  or  private  bargain, 
and  for  such  price  or  other  consideration  as  they  might  think  fit ; 
but  the  time,  and  manner,  and  propriety  of  selling  my  heritable 
property  shall  be  entirely  at  the  discretion  of  my  said  trustees : 
Declaring  that  the  debtors  to  my  estate,  or  the  purchasers  thereof, 
or  other  parties  with  whom  my  trustees  shall  transact,  shall  have 
no  concern  or  right  to  interfere  with  the  application  of  the  sums 
paid  to  my  said  trustees,  whose  receipts  shall  be  sufficient  exonera- 
tion for  the  same :  And  my  said  trustees  shall  apply,  as  they  are 
hereby  authorised,  directed  and  empowered  to  apply,  my  said 
estates  and  the  produce  thereof  in  manner  following,  viz. :  In  the 
first  place,  in  payment  of  all  mv  just  and  lawful  debts,  sickbed 
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and  faneral  charges,  and  also  of  the  expenses  of  this  trust,  which   bttls  no.  t. 
debts,  expenses,  and  others,  my  said  trustees  may  pay  without  re- 
quiring legal  constitution :  Iv  the  second  place,  my  said  trustees  2.  Liferent  of 
and  executors  shall  pay  over  to  E.  B.  or  D.,  my  daughter  [some  o/* to  testator's 
iTie  clauses  of  this  form  are  peculiarly  adapted  to  the  case  of  a  life-  ^^^  ^^' 
rent  destination  to  the  testator^s  ividow],  the  whole  annual  produce 
and  rents  of  the  residue  and  remainder  of  my  means  and  estate 
during  all  the  days  and  years  of  her  life :  Declaring  that  it  shall  Trustees  au- 
be  lawful  to  and  in  the  power  of  my  said  trustees  and  executors  to  mdce  advances 
pay  to  the  said  E.  B.  or  D.,  from  time  to  time  as  they  may  think  ^°"  ^^^  ^p'" 
fit,  such  portions  or  the  whole  of  the  principal  of  my  said  means 
and  estate  as  they  may  think  fit ;  which  provisions  above  made  in  Liferent 
her  favour  shall  be  held  and  applied  as  an  alimentary  provision  for  mentary. 
behoof  of  herself  and  any  child  or  children  she  may  have,  as  long 
as  such  child  or  children  continue  to  reside  in  family  with  her,  and 
shall  not  be  affectable  by  her  debts  or  deeds,  or  attachable  by  the 
diligence  of  her  creditors :  And  I  grant  power  to  the  said  E.  B.  or  Power  of  dis- 
D.  to  test  upon  and  dispose  of  the  principal  sum  of  £1000  sterling,  ^fee^giSJted 
part  of  the  said  residue,  or  any  part  of  the  said  principal  sum  of  ^  li^erenter. 
£1000,  by  any  mortis  causa  deed  to  be  executed  by  her,  and  to  take 
effect  after  het  death,  and  that  to  and  in  favour  of  such  persons  or 
person  as  she  may  appoint,  to  whom  my  said  tnistees  are  authorised 
to  make  payment  accordingly ;  and  failing  such  disposal,  the  said 
sum  shall  be  applied  as  is  herein  directed  with  respect  to  my  re- 
siduary estate :  In  the  third  place,  I  direct  my  said  trustees  and  8.  Fee  settled 
their  foresaids,  on  the  death  of  the  said  E.  B.  or  D.,  to  hold  and  renter's twid- 
apply,  pay,  divide  and  convey  the  whole  rest,  residue  and  re-^"^^*^" 
mainder  of  my  means  and  estate,  heritable  and  moveable,  real  and 
personal,  and  the  produce  thereof  which  may  be  then  remaining, 
excepting  such  part  thereof  as  the  said  E.  B.  or  D.  may  dispose  of 
in  virtue  of  the  foresaid  power,  to  and  for  behoof  of  the  lawful  child 
or  children  of  the  said  E.  B.  or  D.,  payable  in  such  proportions,  at  Power  of  divi- 
such  terms,  on  such  conditions,  and  under  such  restrictions,  as  she  ufe^e^. 
may  direct  by  any  writing  under  her  hand ;  and  failing  any  such 
writing,  then  to  the  surviving  children  of  the  said  E.  B.  or  D.  equally, 
the  issue  of  any  predeceasing  child  being  entitled  to  the  interest 
which  the  parent  would  have  taken  as  a  surviving  legatee,  payable 
to  them,  in  the  case  of  sons,  on  their  respectively  attaining  to  the 
years  of  majority ;  or  in  the  case  of  daughters,  on  their  respectively 
attaining  to  the  years  of  majority  or  being  married,  whichever  of  Fee  to  vest  on 
these  events  shall  first  happen :  And  I  declare  that  the  interests  ?ent'^  ° 
of  my  legatees  shall  vest  in  them  at  and  only  upon  the  death  of  the 
said  E.  B.  or  D. :  But  any  of  the  children  of  my  said  daughter,  upon 
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attaining  to  majority,  and  during  the  lifetiiiie  of  their  mother. 
have  power  to  divide  and  apportion  his  or  her  prospective  intere^ 
or  the  interest  of  his  or  her  family,  among  his  or  her  chil<iren  and 
thoir  issue,  in  such  proportions  and  subject  to  such  conditioiis  as 
he  or  she  may  tliink  proper  : — [The  vesting  clause  may  be  varied  so 
as  to  nuike  the  interest  vest  at  majority  or  marriage  noiurilksta»dimg 
the  siibsistetH'e  of  the  liferent  right ;  in  which  case  the  power  of  divi- 
sion will  of  course  be  omit  ted ,  or  so  as  to  make  both  the  occmrraiux  of 
mtijoritif  or  marriage  and  the  expiry  of  the  liferent  conditions  pre- 
ccilcnt  to  the  vesting.] — And  I  direct  my  said  trustees  to  hold  and 
apply  the  rents,  interest,  and  other  produce  and  income  of  my 
means  and  estate  prospectively  falling  to  each  of  the  said  children 
of  the  said  K.  B.  or  D.,  or  such  part  thereof  as  my  said  trustees  may 
deem  necessary  and  proper  for  the  maintenance,  clothing,  education, 
itpbringing,  and  advantage  of  the  said  children  respectively,  untfl 
actual  iwymont  of  their  shares:  And  notwithstanding  the  period 
for  the  payment  of  the  shares  of  residue  before  expressed,  I  provide 
that  it  shall  be  lawful  to  and  in  the  power  and  option  of  my  trus- 
tees, if  they  shall  so  think  fit,  to  advance  and  pay,  before  the  ar- 
rival of  the  term  of  payment  foresaid,  to  and  for  behoof  of  the  said 
ehildn»n  of  tlie  said  E.  B.  or  D.,  or  any  of  them,  the  whole  or  any 
part  of  the  fee  or  capital  of  the  provisions  hereby  made  in  their 
favour,  for  their  support,  or  for  establishing  a  son  in  business,  or 
lUting  out  a  daughter  on  marriage,  or  otherwise  for  behoof  of  the 
said  children  :  And  in  the  last  place,  in  the  event  of  the  failure 
of  lawful  ehildriMi  of  the  said  E.  B.  or  D.,  and  of  their  issue,  I  direct 
mv  said  trustees,  on  her  death,  or  on  such  failure,  whichever  shall 
last  hapjHni,  to  hold  and  apply,  pay,  divide  and  convey  the  whole 
rt^st»  r\.^sidue  and  remainder  of  my  said  means  and  estate,  heritable 
and  moveable,  real  and  personal,  and  the  produce  thereof,  or  the 
portion  thereof  then  remaining,  to  and  for  behoof  of  such  person 
or  persons,  payable  in  such  proportions,  at  such  terms,  and  on  such 
conditions,  and  under  such  restrictions,  as  the  said  E.  B.  or  D.  may 
appoint  by  any  writing  under  her  hand;  And  failing  any  such 
writing*  then  to  and  for  behoof  of  her  nearest  lawful  heirs  whom- 
soever: And  1  PROVIDE  [as  in  Style  No.  IV.]. 


8TTLK  KO.  VI. 


No.  VI. — Settlemcfit  of  a  Merchant  or  Manufacturer^  empowering 
IVustees  to  carry  on  Testator's  business, — Eldest  Son,  and 
aftertcards  second  Son,  to  have  the  pouters  of  Managing  Fart- 
nerSf  and  to  receive  share  of  profits. — Besiduary  interest  to  ve^ 
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in  whole  Family  after  the  youngest  Child  attains  majority, —  btyli  wo.  vi. 
Provisions  as  to  ultimate  transfer  of  business  to  Sons  at  a 
valtiationy  in  the  Trvstees'  discretion, 

I,  A.  B.  of  X.,  being  desirous  to  settle  during  my  life  the  suc- 
cession to  my  subjects  and  estate,  do  hereby  givb,  grant,  assiqn  Disposition  to 
and  DISPONE  to  and  in  favour  of  '''^'^' 

and  to  such  other  person  or  persons  as  may  be  hereafter  nominated 
and  appointed  by  me,  or  as  may  be  lawfully  assumed  into  the  trust, 
and  to  the  acceptors  and  survivors  and  the  acceptor  and  survivor  of 
them,  and  the  heirs  of  the  longest  liver  of  them,  as  trustees  and 
trustee,  for  the  ends,  uses  and  purposes  after  mentioned,  declabing 
the  major  number  of  them  surviving  and  accepting  the  office  of 
trustee  from  time  to  time  (although  not  accepting  that  of  executor), 
and  resident  in  Great  Britain  to  be  a  quorum.  All  and  Sundry 
lands,  tenements,  tacks,  heritages,  and  also  All  and  Sundry  goods, 
debts,  effects,  sums  of  money,  and  stock-in-trade,  and  in  general 
the  whole  means  and  estate,  heritable  and  moveable,  real  and  per- 
sonal, owing  and  belonging,  or  that  shall  be  owing  and  belonging 
to  me  at  my  death,  or  of  which  I  may  have  the  power  of  disposal, 
with  the  whole  rents,  interest,  and  produce,  and  writings,  vouchers, 
and  securities  thereof :  And  I  hereby  nominate  and  appoint  the  Appointment  of 

.1  :i  1 1  1  1  •       1     1  executors. 

said  and  any  other  person  or  persons  who  may  be  nommated 

and  appointed,  or  may  be  assumed  as  aforesaid,  and  the  acceptors 

and  survivors  and  acceptor  and  survivor  of  them  and  their  foresaids, 

to  be  my  sole  executors  and  executor,  and  universal  intromitters 

and  intromitter  Avith  my  whole  moveable  or  personal  estate,  with 

power  to  give  up  inventories  thereof,  confirm  the  same  if  needful, 

and  in  general  to  do  everything  else  which  to  the  office  of  executor 

belongs :  Declaring  that  these  presents  are  granted,  and  the  said  Declaration  of 

subjects,  heritable  and  moveable,  are  disponed  and  conveyed  to  the  ^J^'.*°^^"'" 

said  trustees  in  trust,  for  the  ends,  uses,  and  purposes,  and  with  the 

powers  after-mentioned,  viz. :  In  the  first  place,  my  said  trustees  i.  Payment  of 

and  executors  shall  make  payment  of  my  whole  just  and  lawful  debts,  expenses. 

of  my  sickbed  and  funeral  charges,  and  of  the  expenses  of  the  trust 

and  executorship  hereby  committed  to  them :  In  the  second  place,  2.  Legacy  of 

the  said  trustees  and  their  foresaids  shall  transfer  and  deliver  to  C.  ^^^^1^^"^' 

D.  or  B.,  my  spouse,  the  whole  household  furniture  and  plenishing,  widow. 

beds,  table  linen,  books,  paintings,  engravings,  wines,  and  other 

liquors,  and  generally  the  whole  household  plenishing  and  effects  ^r^Tb^in^^ 

that  may  belong  to  me  at  my  decease :  In  the  third  place,  as  it  is  ^  ^  carried  on 

my  wish  that  my  business  of  a  brewer,  presently  carried  on  by  me  sons, 
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rrTiK  »o.  Ti,  in  Y.  Street,  upon  the  heritable  subjects  there  bclouging  to  me, 
shall  be  preserved  and  carried  on  for  behoof  of  my  famUy,  I  hereby 
request  and  authorise  my  said  trustees  and  executors  to  allow  the 
same  to  be  carried  on  for  such  length  of  time  as  they  may  consider 
advisable,  under  the  management  of  my  eldest  son,  so  long  as  he 
shall  conduct  the  said  business  to  the  satisfaction  of  my  said  farua- 
tees  and  executors ;  and  if  and  when  my  second  son  shall  attain 
the  age  of  twenty  years,  I  request  and  direct  that  he  shall  be  con- 
joined with  his  elder  brother  in  the  management  of  the  said  busi- 
ness, if  my  said  trustees  shall  think  such  a  step  proper ;  and  the 
business  shall  thereafter  be  carried  on  by  my  said  sons,  and  the  sur- 

wboihdi  vivor  of  them;  Dbclaaing  that  so  long  as  the  said'  business  shall  be 
so  carried  on  by  my  said  son  or  sons,  or  the  survivor  of  them,  the 


same  shall  be  carried  on  under  the  firm  of  A.  B.  k  Co.,  and  my  said 
;>on  or  sons,  or  the  survivor  of  them,  shall  be  entitled  to  sigu,  on 
l>ehalf  of  the  said  firm,  all  documents  and  writings  necessary  for 
the  proper  conducting  of  the  business,  and  my  said  son  or  sons  shall 
keep  regular  and  distinct  books,  showing  the  whole  transactions  of 
the  business,  which  shall  at  all  times  be  open  and  patent  to  the  said 
trustees,  and  the  said  books  shall  be  brought  to  a  balance  upon  the 
31st  day  of  January  annually,  and  a  copy  of  the  balance  sheet  fur- 
nished to  the  said  trustees  without  delay;  declaring  that  so  long  as 
the  said  business  is  carried  on  upon  the  said  premises,  the  same  shall 
bo  debited  and  charged  with  such  rent  therefor  as  my  said  trustees 
Sakryuid  share  mav  from  time  to  time  consider  fair  and  adequate :  And  further 
mWe'lto  wJuToVs  DKCLARiNQ,  that  SO  loug  as  the  Said  business  is  so  carried  on,  my 
*^"^  eldest  son  shall  be  entitled  to  a  salaiy  of  £        per  annum,  payable 

quarterly,  and  also  to  one-fourth  part  of  the  net  annual  profits  of 
the  business,  after  deducting  rent  as  aforesaid  and  interest  on  the 
capital  forming  part  of  my  trust-estate  embarked  in  the  business, 
as  the  same  may  appear  from  the  balances  to  be  made  as  aforesaid, 
ill  remuneration  for  his  time  and  trouble  in  managing  said  business ; 
and  if  and  after  my  second  son  is  conjoined  in  the  management  of 
the  business,  he  shall  also  receive  one-fourth  part  of  the  net  annual 
Net  profits  to  be  profits  of  the  busiucss,  as  the  same  may  appear  as  aforesaid :  ksD 
t?^^7o?*  *^*  ruKTHER  DEGLABiNQ  that  the  remainder  of  the  profits  of  the  said 
ceruinsubsi-     busiuoss  shall   be  uudcr  the   control  and  management   of  and 

diary  purposes.  .  ^ 

paid  over  to  the  said  trustees,  who  shall  apply  the  same,  and  the 

annual  proceeds  of  the  residue  and  remainder  of  my  means  and 

1.  For  pay-       estate,  as  follows,  viz.:  First,  they  shall  make  payment  to  the  said 

wiity  to  tos-      Mrs  C.  D.  or  B.  of  an  annuity,  additional  to  the  annuity  secured  to 

utor's  widow,    j^^j^  ^^  ^^^  contract  of  marriage,  of  £  sterling  yearly,  free 

from  all  deductions,  duties,  and  taxes,  at  two  terms  in  the  year, 
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Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first  btylb  no.  vi. 
term's  payment  at  the  first  of  these  terms  that  shall  occur  after  my 
decease  for  the  half-year  succeeding,  with  interest,  at  the  rate  of 
filve  pounds  per  centum  per  annum,  from  the  terms  at  which  the 
same  respectively  become  due  until  paid ;  and  which  annuity  to  my 
said  spouse  shall  be  payable,  and  I  accordingly  direct  my  said 
trustees  to  make  payment  of  the  same,  to  her  out  of  the  fee  of  my 
said  estate,  if  the  annual  income  and  produce  thereof  shall  not  be 
sufficient  for  that  purpose :  Second,  they  shall  from  the  said  annual  2.  Provision 
profits  and  the  said  annual  proceeds  jyay  or  apply  the  sum  of  £         temmce  of  testa- 
sterling  annually,  or  such  other  sum  as  my  said  trustees  may  con-  ^^^  children. 
sider  adequate'  and  proper  in  the  circumstances  of  my  family,  to  or 
for  behoof  of  each  of  my  children  who  may  be  in  minority  at  my 
decease  until  they  shall  respectively  attain  the  age  of  21  years  com- 
plete, for  their  maintenance,  education,  and  upbringing;  and  which 
annual  payments  may,  in  the  discretion  of  the  said  trustees,  be 
paid  to  the  said  Mrs  C.  D.  or  B.  for  behoof  of  the  said  children : 
Third,  they  shall  from  the  said  annual  profits  and  the  said  annual  8-  Annuity  to 

^^     ^^  tfifiliAifOf  *s  sister 

proceeds  make  payment  of  an  annuity  of  £        to  E.  B.,  my  sister, 

yearly,  free  from  all  duties,  deductions,  and  taxes,  payable  at  the 

terms,  and  commencing  to  be  payable  at  the  term,  before  provided 

in  regard  to  the  annuity  in  favour  of  my  said  spouse ;  and  whicli 

annuity,  like  that  in  favour  of  my  said  spouse,  shall  be  payable  out 

of  the  fee  of  my  estate  should  the  annual  income  and  produce 

thereof  not  be  sufficient  for  that  purpose :  And  foubth,  so  much  of  4.  Surplus  may 

the  balance  of  the  said  net  annual  profits  and  of  the  said  annual  in  c5en¥ng 

proceeds  as  may  by  my  said  trustees  be  considered  advisable,  shall,  *^®  ^»»s"»*ss. 

if  my  said  trustees  in  their  sole  discretion  think  proper,  from  year 

to  year  be  added  to  the  capital  of  the  said  business,  and  employed 

in  extending  the  same ;  declaring  that  at  the  31st  day  of  January  Provision  for 

succeeding  the  attainment  of  majority  by  all  my  surviving  children,  t^^t^Lt^a^^ 

or  their  marriage  if  daughters,  the  said  trustees  may  allow  my  said  *narrivid  oT*' 

eldest  son  and  second  son,  or  the  survivor  of  them,  to  acquire  the  youngest  cwid 

said  business,  and  the  whole  stock-in-trade  and  assets   effeiring*  "*^" 

thereto,  and  debts  due  to  the  same,  and  also  the  heritable  subjects 

belonging  to  me  in  which  the  said  business  is  carried  on,  if  the 

same  shall  then  be  carried  on  in  the  same  premises,  at  such  price 

as  may  be  mutually  agreed  upon  between  my  said  trustees,  on  the 

one  hand,  and  my  said  sons  or  the  survivor  of  them  on  the  other, 

which  failing,  at  such  price  as  may  be  put  thereon  by  two  arbiters, 

one  whereof  shall  be  named  by  my  said  trustees  and  their  foresaids, 

and  the  other  by  my  said  sons  or  the  survivor  of  them,  with  power 

to  the  said  arbiters  to  name  an  oversraan  in  the  event  of  their  dif- 
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•TTLI  HO.  VI 


Youni^r  child- 
ren may  be 
permitted  to 
retain  an  in- 
terest in  the 
ooooeru. 


Bosiness  may 
be  wound  up. 


Trustees  may 
anticipate  the 
term  appointed 
for  selling  or 
winding  up  the 
business; 


in  which  case, 
annuities  to  be 
charged  un 
general  estate, 
and  mainten- 
ance of  child- 
ren on  their 
respective  pro- 
visions. 


Residuary 
destination  to 
surviving  child- 
ren and  their 
issue  on 
youngest  child 
attaining  ma- 
jority. 


^  fering  in  opinion. — [If  it  is  tcished  that  other  members  of  the  family 
should  he  interested  in  the  business,  the  foUoioing  provision  may  he 
made:  Provided  always  that  if  any  of  my  other  children  prefer  to 
retain  his  or  her  interest  in  the  said  business,  they  shall  be  at  liberty 
to  do  so,  but  shall  not  be  bound  to  assist  in  the  management  of  the 
business;  and  my  trustees  shall  in  that  event  assign  and  specifically 
convey  to  such  child  such  share  of  the  said  business  as  he  or  she 
may  be  entitled  to  in  virtue  of  the  final  purpose  of  this  my  settle- 
ment ;  reserving  to  my  said  two  sons,  and  the  survivor  of  them,  the 
same  fixed  salary,  and  the  same  share  of  profits  in  remuneration  for 
their  management  of  the  business,  as  is  hereinbefore  provided  to 
them,  for  which  sums  and  shares  they  or  he  shall  accordingly  be 
entitled  to  take  credit  in  accounting  with  such  of  my  other  children 
as  may  choose  to  retain  their  interest  in  the  business.] — Declarixo 
that,  in  the  event  of  both  of  my  said  sons  deceasing  before  the 
period  above  mentioned,  the  said  business  shall,  upon  the  death  of 
the  survivor,  be  disposed  of  and  wound  up :  But  PRoviDiyo  always 
and  declaring,  that  it  shall  be  in  the  power  of  my  said  trustees 
and  their  foresaids,  if  they  shall  think  it  expedient  and  judicious, 
of  which  they  sliall  be  the  sole  and  exclusive  judges,  either  to  sell 
the  said  business  to  my  said  sons  or  the  survivor  of  them  at  an 
earlier  period  than  is  before  provided,  or  they  may  have  the  said 
business  wound  up  and  brought  to  an  end,  the  stock,  assets,  and 
good-will  disposed  of,  and  the  debts  and  liabilities  paid,  at  any  time 
(even  before  the  expiry  of  the  foresaid  period)  which  they  may 
think  proper;  And  in  the  event  of  the  said  trustees  exercising 
the  said  power,  or  of  the  said  business  being  woimd  up  before  the 
period  before  mentioned,  the  foresaid  annuities  to  my  said  wife  and 
sister,  and  the  foresaid  annual  payments  to  each  of  my  said  child- 
ren, shall  be  paid  as  follows :  The  said  annuities  out  of  my  general 
estate,  and  the  said  annual  payments  from  the  annual  income  and 
produce  of  the  shares  of  my  estate  hereinafter  provided  in  favour 
of  my  children  respectively  :  And  in  the  last  place,  after  all  my 
surviving  sons  shall  have  attained  the  age  of  majority,  and  my  sur- 
viving daughters  shall  either  have  attained  the  age  of  majority  or 
have  been  married,  my  said  trustees  and  their  foresaids  shall  pay 
or  convey  the  whole  residue  and  remainder  of  my  means  and  estate, 
including  the  sums  which  may  be  paid  by  my  said  sons  or  realised 
by  my  said  trustees  in  respect  of  the  said  business  (or  the  property 
of  the  said  business  itself,  in  the  event  of  any  of  my  children  elect- 
ing to  take  a  specific  conveyance  of  their  proportional  share  there- 
of), and  the  annual  income  and  produce  thereof,  to  and  for  behoof  of 
my  whole  surviving  children,  and  the  issue  of  any  children  who  may 
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have  predeceased,  in.  equal  shares  (tlie  division  being  per  stirpes);  style  no.  vi. 
IT  BEING  MY  INTENTION  that  the  shares  of  tlie  residue  and  remainder 
of  my  estate,  divisible  as  aforesaid,  shall  become  vested  interests  in  testator's  cwid- 
the  persons  of  any  of  my  children,  or  of  the  issue  of  any  of  my  J^"  ^riS*of 
children,  at  and  only  upon  the  period  of  distribution  above  specified,  d^tribution. 
[Insert  declaratory  powers  and  formal  clauses  as  in  Style  No.  IV., 
including  such  of  the  special  powers  embodied  in  the  introductory 
purpose  of  that  style  a«  may  he  deemed  requisite.^ — In  witness 
WHEREOF,  etc. 


No.  VII. — Settlement  of  a  landed  Proprietor  having  interests  in  style  mo.  vn. 
Mines,  etc. — Destination  of  Heritable  Estate  to  Eldest  Son 
and  his  Heirs,  under  reservation  of  minerals  for  twenty -one 
years. — Portions  of  that  Estate,  and  certain  manufacturing 
subjects,  to  Second  Son. — Potaer  of  Division  under  Marriage- 
Contract  exercised. — Produce  of  minerals  during  twenty-one 
years  to  be  added  to  residuxiry  fund;  division  in  unequal  pro- 
portions amongst  Sons  and  Daughters  and  their  Isstce. — In- 
terests to  vest  a  morte  testatoris. 

I,  A.  B.,  Esquire  of  X.,  with  the  view  of  settling  my  affairs 
after  my  decease,  and  for  other  good  causes  and  considerations  me 
hereto  moving,  do  hereby  give,  grant,  assign,  dispone,  convey,  and  Conveyance  to 
MAKE  OVER  to  and  iji  favour  of  ^^ 

,  and  any  other  person  or  persons 
who  may  be  hereafter  nominated  by  me,  or  lawfully  assumed  into 
the  trust,  and  the  acceptors  and  survivors  and  acceptor  and  sur- 
vivor of  them,  the  major  number  of  them  accepting  and  surviving, 
and  resident  in  Great  Britain,  from  time  to  time  being  a  quorum, 
and  to  the  heirs  of  the  longest  liver  of  them,  as  trustees  and  trustee 
for  the  ends,  uses,  and  purposes  after  mentioned,  and  to  the  onerous 
assignees  of  the  said  trustees  and  their  foresaids.  All  and  Sundry 
lands,  tenements,  heritages,  goods,  gear,  debts,  effects,  and  sums  of 
money,  and  in  general  the  whole  means  and  estate,  heritable  and 
moveable,  which  shall  be  owing  and  belonging  to  me  at  my  decease, 
with  the  rents,  interest,  and  produce,  and  the  writings,  titles,  and 
vouchers  of  the  premises  :  Aio)  further,  I  do  hereby  nominate  and  Appointment  of 
appoint  the  said  trustees  and  their  foresaids  to  be  my  only  execu-  ^^^^ 
tors  and  executor,  and  universal  intromitters  and  intromitter  with 
my  personal  means  and  estate,  with  full  power  to  give  up  inven- 
tories thereof,  and  confirm  the  same  at  pleasure,  and  generally  to 
do  everything  pertaining  to  the  office  of  executor :  But  these  pre- 
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iiTYiK  xo.  VII.  8EKT8  are  granted  and  are  to  be  accepted  by  my  said  trustees  and 

their  foresaids  in  trust  for  the  ends,  uses,  and  purposes,  and  with 

tnist. and gnnt  tlic  powcrs  and  privileges,  following,  viz.: — That  thby  may,  as 

pJwm^         ^^^y  ft'"©  hereby  autliorised  and  empowered  to  do,  call,  sue  for, 

Powwtorciaixe:  realise,  uplift,  receive,  assign  and  discharge  the  whole  means  and 

power  of  sale,     estate  wliich  may  belong  to  me  at  my  decease  ;  with  power  to  sell 

and  dispose  of  my  heritable  estate,  except  in  so  far  as  the  same  may 

be  disponed  and  conveyed  in  favour  of  my  cliildren  in  pursuance  of 

the  provisions  hereinafter  made  in  their  favour  respectively,  and 

that  by  public  roup  or  private  bargain,  and  to  grant,  execute  and 

deliver  all  deeds  and  writings  necessary  for  carrying  into  effect 

the  purposes  of   the   trust,  binding  my  estate  in  absolute  war- 

Trwtws  cm-     raudicc :  And  I  provide  and  declare  that  all  parties  dealing  and 

?^d  dfcl<^^!  transacting  with  my  said  trustees  shall  have  no  concern  with,  or 

right  to  inquire  into,  the  application  and  management  of  my  means 

and  estate,  but  that  the  receipt  of  my  said  trustees  shall  be  suffi- 

Tnutifs  and     cicut  exoneration :  And  I  further  provide  and  declare  that  any 

powmdtTbe™  ^"®  ^^  more  of  my  trustees,  or  the  beneficiaries  under  these  pre- 

come  purchasers  seiits,  shall  be  entitled  to  become  purchasers  of  my  estate  or  any 

of  the  trust-  ,  e  i  i  •  i  i- 

ertate.  part  thereof,  any  law  or  custom  to  the  contrary  notwithstanding : 

Purpoaes  of  the  Akd  my  said  trustecs  shall  hold  and  apply  my  means  and  estate, 
^"payinnit  of   ^^^  ^1*®  procceds  and  produce  thereof,  as  follows,  viz. : — In  the 
debts  and  ex-     first  PLACE,  in  payment  of  all  my  just  and  lawful  debta,  sickbed 
and  funeral  charges,  and  of  the  expenses  of  executing  this  trust, 
which   debts,  charges  and  expenses  my  said   trustees  may  pay 

2.  Annuity  to    without  requiring  legal  constitution :  In  the  second  place,  in  pay- 

ment of  a  free  liferent  annuity  of  £  sterling  to  C.  D.,  my 

sister,  free  of  legacy-duty,  during  all  the  days  and  years  of  her 
life  after  my  decease,  payable  at  such  periods  as  she  may  require 
the  same. — [In  this  form  the  testator  is  supposed  to  he  a  undower. 
In  other  cases  an  annuity  additional  to  her  jointure  may  he  given  to 

3.  Division  of  the  testators  vndoiVf  and  also  a  provision  offwmiturey  efc.] — In  the 
\m  effects^  third  PLACE,  my  Said  trustees  shall  deliver  over  to  my  children, 
*OT*8°Siid^.    in  as  nearly  equal  shares  as  practicable,  and  in  such  way  and 

manner  as  they  may  agree  upon  among  themselves,  according  to 
their  own  taste  and  judgment,  which  failing,  as  my  said  trustees 
may  deem  best  and  most  fitting,  my  whole  plate,  paintings,  books, 
napery,  household  furniture  and  effects,  so  far  as  not  hereinafter 
bequeathed  to  my  son  E.  B.,  or  the  party  succeeding  to  him  under 
the  fifth  purpose  hereof ;  and  in  the  event  of  any  of  my  children 
predeceasing  me,  their  children  shall  succeed  equally  among  them 

4.  Legacy  to  to  their  parents'  share :  In  the  fourth  place,  in  payment  to  each 
daughte^**^  "  of  my  daughters,  J.  B.,  and  Mrs  M.  B.  or  N.,  of  a  legacy  of  £ 
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sterling,  in  addition  to  the  provisions  hereinafter  made  in  their  btylbwo  yh. 
favour,  payable  at  the  first  term  of  Whitsunday  or  Martinmas  oc- 
curring six  months  after  my  decease,  with  interest  at  the  rate  of  five 
pounds  per  centum  per  annum  from  that  term  until  paid  ;  and  in  the 
event  of  either  of  my  said  daughters  predeceasing  me,  leaving  child- 
ren, such  children,  and  the  survivors  or  survivor  of  them,  shall  be 
entitled  equally  among  them  to  the  legacy  provided  to  their  parent, 
the  issue  of  any  of  the  children  of  my  said  daughters  who  may  have 
deceased  leaving  issue  being  entitled  to  the  share  to  which  their 
parent  would  have  been  entitled  if  in  life  ;  and  also,  in  payment  of 
such  other  legacies  or  donations  as  I  may  bequeath  by  any  signed 
codicil  or  informal  writing  under  my  hand  expressive  of  my  inten- 
tion :  In  the  fifth  place,  my  said  trustees  shall,  as  soon  as  conve-  s.  Specific  des- 
nient  after  my  decease,  dispone,  convey,  and  make  over  to  my  eldest  IiSe^otate  to"*^ 
son,  E.  B.,  those  portions  of  my  lands  and  estate  of  South  field  and  ^l^^t^ 
others,  marked  on  the  plan  indorsed  hereon,  and  signed  by  me  as 
relative  hereto,  by  the  following  numbers,  viz.,  one,  two,  three,  four, 
and  five,  and  coloured  green  upon  the  said  plan,  being  the  whole  of 
my  lands  and  estate  of  Southfield  and  others,  except  those  portions 
thereof  hereinafter  especially  directed  to  be  conveyed  to  the  parties 
after  named,  with  the  parts,  pendicles,  privileges,  and  pertinents 
thereof,  and  whole  rights  pertaining  thereto,  and  whole  buildings 
and  erections  thereon ;  under  burden  of  the  feu-rights  of  such  por-  onder  burden  of 
tions  thereof  as  may  have  been  feued  out  and  disponed  by  me,  in  *°'"^  '*' 
so  far  as  the  same  have  not  been  or  may  not  be  re-acquired  by  me*, 
with  the  rents  and  feu-duties  falling  due  in  respect  thereof,  from 
the  first  term  of  Whitsunday  or  Martinmas  after  my  decease  ;  and 
also  the  whole  fixtures,  window-curtains,  grates,  blinds,  and  other  and  also  certain 
articles  of  standing  furniture  fitted  for  and  in  use  in  the  mansion-  niture. 
house  of  Southfield  at  my  death,  and  which  my  said  trustees  shall 
have  power  to  settle  and  point  out  in  case  of  dispute :  And  in  the  Conditional 
EVENT  of  the  said  E.  B.  predeceasing  me,  then  the  said  trustees  heirs-maie  of 
and  their  foresaids  shall  dispone,  convey  and  make  over  the  said  ^^^y!  **** 
lands  and  others,  under  the  reservation  before  referred  to,  with  the 
pertinents,  rights,  and  others,  and  rents  as  aforesaid,  to  the  near- 
est heir-male  of  the  body  of  the  said  E.  B.,  and  failing  heirs-male 
of  his  body,  the  said  lands  shall  form  part  of  my  residuary  estate  ; 
SUBJECT,  the  said  eventual  disposition  in  favour  of  the  heir-male  of  Beneficiar/s 
the  said  E.  B.,  to  the  payment,  and  with  and  under  the  real  lien  burdened  with 
and  burden,  of  the  sura  of  £10,000  sterling,  which  shall  be  payable  ^J^^J,  to* 
by  such  heir-male  to  my  said  trustees  and  their  foresaids  at  the  f^^'  ^'^^' 
first  term  of  Whitsunday  or  Martinmas  occurring  six  months  after 
my  decease,  with  interest  thereon  at  the  rate  of  five  pounds  per 
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rtyimno  wi.  iviitum  por  aniiUDi  fn)m  that  term  until  paid;    which   sum  of 
,     £10,(KH>  shall  1h?  hold  and  applied  by  the  said  trustees  and  their 
T.Hiivj.-rr  ohirti.    foresaids  for  Kdioof  of  the  issue  of  the  said  E.  B.  surviving  me, 
mi»|wv^xiM««.  other  than  the  hoir  succeeding  to  the  said  estates,  equally  among 
thoui  /x  r  stirjHS,  |>ayable  to  sons  upon  their  respectively  attaining 
to  nxajorit  Y,  and  to  daughters  upon  their  respectively  attaining  to 
majority  or  heing  married,  whichever  of  these  events  shall  first 
hup|H^n  ;  and  the  annual  income  and  interest  of  the  share  prospec- 
tivelv  fallinix  to  each  child  or  descendant  of  the  said  E.  B.  shall  be 
|^\id  to  his  or  Ikt  legal  guardian  for  the  purpose  of  being  applied 
towanls  his  or  her  maintenance,  education  and  upbringing,  until 
f.  S|v^'it».'  »K-*«  the  foresaid  periinl  of  payment :  In  the  sixth  place,  my  said  trus- 
Iiui!*Jii»MNVi  '     toes  shall,  as  sinm  as  convenient  after  my  death,  dispone,  convey  and 
Itul"  ul*i!tv^«a  make  over  to  my  son,  U.  II.  B.,  those  portions  of  my  lands  marked 
'*«  J  on  the  said  plan  by  the  following  numbers,  viz.,  six,  seven,  and  eight, 

and  oolourtnl  blue  on  the  said  plan,  but  under  the  same  reservations 
expri^sstxl  in  n.dation  to  the  lands  appropriated  under  the  fifth  pur- 
|H^>e  henn^f,  and  also  the  whole  heritable  subjects  belonging  to  me 
situated  at  St  David's,  in  the  parish  of  ,  together  with  the  whole 

}>iirts,  iH^mlicles,  and  pertinents  thereof,  and  whole  rights  pertaining 
with  iH»iMinc«    thoiv^to,  AND  tho  whole  buildiugs,  erections,  and  machinery,  herit- 
rio.     '        '  able  and  moveable,  thereon,  and  the  rents  to  become  due  in  respect 
thereof,  from  and  after  the  first  term  of  Whitsunday  or  Martinmas 
i\^Hiiih>iM)        ^x{Xk^t  mv  decease :  And  I  do  hereby  provide  and  declare,  that  in 
»H>»mi»m*       tho  event  of  the  said  G.  II.  B.  predeceasing  me,  leaving  issue  sur- 
ihrtr  ivMio.        viYing  me,  my  said  trustees  may  either  dispone  and  convey  the 
lands  and  others  before  provided  in  his  favour  to  and  equally  among 
his  lawful  children  who  may  be  alive  at  my  decease,  and  the  issue  of 
any  of  them  who  may  have  predeceased  leaving  children,  such  issue 
succeeding  equally  and  proportionally  to  their  parent's  share,  or  they 
may  retain  the  said  lands  and  others  for  such  period  as  they  may 
judge  proper,  and  apply  the  annual  income  and  produce  thereof  to 
and  for  l>ehoi^f  of  the  parties  in  whom  the  said  estates  will  by  the 
terras  of  the  foregoing  destination  vest  at  my  decease,  or  their  heirs 
DiscretioiMrT     and  assignees;  and  mat  sell  and  dispose  of  the  said  lands  and 
vhooiXhiB"*'   others,  under  tho  reservations  before  referred  to  in  the  fifth  and 
fjimny.  sixth  purposes  hereof,  in  virtue  of  the  powers  before  conferred,  if 

and  when  they  think  proper,  and  divide  the  prices  and  proceeds 
thereof  among  the  parties  entitled  thereto  as  aforesaid,  and  failing 
my  said  son,  G.  H.  B.,  without  leaving  issue  surviving  me,  then 
the  portion  of  my  lands  and  others  destined  to  bis  family  shall  re- 
vert to  and  form  part  of  my  residuary  estate :  In  the  seventh 
PLACE,  I  do  hereby  expressly  provide  and  declare  that  the  disposi- 
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tions  and  conveyances  of  my  lands  of  Southfield  and  others,  exclu-  sttlk  kq.  vn. 
sive  of  my  subjects  at  St  David's,  to  be  granted  in  favour  of  my  ^  /Exceptions 
children  and  their  foresaids  in  manner  foresaid,  shall  be  granted  from  prior 
subject  to  the  reservation  in  favour  of  my  said  trustees  and  their  Reservation  of 
foresaids  of  the  whole  coal,  metals,  and  minerals  situated  in  and  Se^^  o?2i 
under  my  said  lands  of  Southfield  and  others,  and  all  the  parts  y*^- 
thereof,  for  the  period  of  twenty-one  years  from  and  after  the  date 
of  my  decease ;  and  the  said  trustees  shall  hold  and  possess  the  same 
for  the  said  period,  in  terms,  with  the  powers,  and  for  the  objects 
expressed  in  the  last  purpose  hereof,  hereinafter  written ;  and  upon  After  the  lapse 
the  expiry  of  the  said  period,  I  provide  and  declare  that  the  said  mmeraTpro- 
coals,  metals,  and  minerals,  so  far  as  then  unwrought,  shall  become  to?he*iandsr'*^ 
and  be  the  property  of  the  party  or  parties  under  whose  lands  the 
same  are  situated,  and  my  said  trustees  shall,  if  required,  execute 
conveyances  thereof  to  the  parties  respectively  entitled  thereto : 
And  in  respect  that   certain  portions  of  the  foresaid  lands  of  Heritable  debte 
Southfield  and  others  are  burdened  with  an  heritable  debt  for  the  d^'^fe  u^be 
sum  of  £  ,1  provide  and  declare  that  the  said  debt,  or  such  ^^^'®  ^^*^'®" 

part  thereof  as  may  be  remaining  unpaid  at  my  decease,  with  the 
interest  thereon,  shall  be  wholly  payable  from  those  portions  of  my 
said  lands  destined  to  the  said  E.  B.  and  his  foresaids,  and  shall  be 
created  real  liens  and  burdens  thereon  in  the  dispositions  which 
may  be  executed  thereof,  so  that  the  remainder  of  the  said  lands 
may  be  wholly  freed  and  relieved  of  the  same:  And  I  further  pro-  idem,  as  to  ea- 
VIDE  and  DECLARE  that  the  foresaid  subjects  and  others  at  St  second  son. 
David's,  directed  to  be  conveyed  to  the  said  G.  H.  B.  and  his  fore- 
saids, shall  be  so  conveyed  under  burden  and  subject  to  any  heri- 
table securities  which  may  affect  the  same  at  my  death :  And  I  Trustees  to  ac- 
DESiRE  that  my  said  trustees  shall  hold  the  whole  coals,  metals,  and  ducTo*  nunwai 
minerals  situated  in  and  under  my  said  lands  of  Southfield  and*****^' 
others  for  and  during  the  foresaid  period  of  twenty-one  years  from 
and  after  my  decease ;  and  should  the  same  not  be  let  at  the  period  with  power  to 
of  my  decease,  I  request  my  said  trustees  to  let  the  same  as  soon^****' 
thereafter  as  may  be  practicable,  and  that  for  such  fixed  rent,  lord- 
ship, or  other  consideration,  and  for  such  period,  and  generally  on 
such  terms,  as  they  may  in  their  discretion  consider  proper ;  And  I 
declare  and  provide  that,  in  letting  the  said  coals,  metals,  and 
minerals,  the  said  trustees  shall  have  the  most  full  and  ample  dis- 
cretion as  to  the  mode  and  terms  upon  which  the  same  shall  be 
wrought :  And  particularly,  without  prejudice  to  the  said  gene-  and  to  enter  into 
rality,  I  provide  and  declare  that  they  shall  have  power  to  confer  J^i^^tTSe 
upon  the  tenants  liberty  to  construct  roads,  sink  pits,  and  erect  en-  ^^jJ^L. . 
gines,  store  and  bin  coals,  calcine  ironstone  and  burn  lime,  and 
VOL.  ir.  2  Q 
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■TTLi  ViK  Til,  generally  to  make  all  erections  and  perform  every  operation  requi- 
site or  desirable  in  working,  winning,  and  preparing  the  said  coal, 
metals,  and  minerals,  and  that  upon  any  part  of  the  said  lands  be- 
longing to  me  which  may  be  found  to  be  most  convenient  for  all 
or  any  of  the  said  purposes,  the  tenants  being  always  taken  bound 
to  compensate  the  proprietor  and  tenant  of  the  surface  for  whatever 
damage  may  be  done  to  the  surface  of  the  said  lands  and  the  build- 
Md  to  bind  the  ings  theroou  by  their  operations  or  erections  made  thereupon :  Asd 
haimt  certMn      I  further  providc  and  declare  that  the  said  trustees  shall  in  their 
po  ions.  discretion  be  entitled,  if  they  consider  that  a  greater  return  maybe 

derived  from  the  said  coals,  metals,  and  minerals,  to  let  those  in 
certain  portions  of  the  said  lands  in  preference  to  others,  or  to 
authorise  or  take  the  tenants  bound  to  work  the  said  coals,  metals, 
and  minerals  under  certain  portions  of  the  said  lands  in  preference 
to  others,  my  desire  being  that  as  large  a  sum  as  practicable  shall 
be  derived  from  the  said  coals,  metals  and  minerals  within  the 
ProTisionfl        foresaid  period :  And  I  recommend  my  said  trustees,  in  letting  the 
neirhottaes,  ^c.  Said  coals,  metals,  and  minerals,  to  see  that  proper  stipulations  ^e 
made  with  the  tenants  against  working  within  a  safe  distance  of 
houses  and  buildings ;  and  I  also  recommend  them  to  introduce 
clauses  for  prohibiting  working  under  such  portions  of  the  said  lands 
destined  to  my  said  sons  as  may  be  immediately  available  for  feu- 
8.  Exeention  of  iug  purposos :  In  THE  EIGHTH  PLACE,  whereas  by  the  contract  of 
SOT*i^r^ed  to  marriage  entered  into  between  me  and  Mrs  E.  L.  or  B.,  my  spouse, 
rSge^nteiSr  ^^^^0  IS  reserved  to  me  a  power  of  dividing  and  apportioning  the 
fund  thereby  provided  to  the  children  of  the  marriage  and  their 
issue,  in  such  manner,  and  subject  to  such  conditions  with  respect 
to  the  term  of  payment  and  otherwise  as  I  should  direct,  I  hereby 
apportion  and  divide  the  said  fund  into  six  equal  shares,  and  ap- 
point the  same  to  be  paid  and  applied  by  the  trustees  of  the  said 
contract  of  marriage  in  the  proportions,  to  the  persons,  in  the 
manner,  and  at  the  times  specified  in  the  last  purpose  of  this  my 
settlement,  it  being  my  intention  that  the  fund  provided  to  the 
children  of  the  marriage  and  their  issue  as  aforesaid  shall  be  dealt 
Besidaarj  desti-  with  as  part  of  my  residuary  estate :  And  in  the  last  place,  I 
p?wSwe*of  mine?  direct  and  appoint  my  said  trustees  to  hold  the  whole  residue  and 
tMtSOT'slwid-  remainder  of  my  means  and  estate,  heritable  and  moveable,  with 
ren  in  unequal    the  prfccs  and  produco  thereof,  and  to  convey  or  divide  and  pay 

proportions.  ^_  *^  ,     ,  -,.    .i  i  .  ^^       y 

over  the  same,  and  also  to  divide  and  apportion  annually  the  rents, 
lordship,  and  income  derived  from  the  said  coals,  metals,  and  mine* 
rals,  into  six  equal  parts  or  shares,  and  to  make  payment  of  two  of 
the  said  parts  or  shares  to  each  of  my  said  sons,  and  of  one  of  the 
said  parts  or  shares  to  each  of  my  daughters,  J.  B.,  and  Mrs  M.  B. 
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or  N. :  And  in  the  event  of  any  of  my  said  children  predeceasing  btth  wo.  vn. 
me  leaving  issue,  such  issue  shall  succeed,  equally  among  them,  to  Q^n^^jj^^^  -^^ 
their  parent's  share ;  and  in  the  event  of  the  decease  of  any  of  them  stitution  of  issue. 
without  leaving  lawful  issue,  or  in  the  event  of  such  issue  existing  oflapspd^hares 
but  predeceasing  me,  the  share  of  such  deceaser  shall  fall  to  and  be  X?drenandT5 
divided  equally  among  the  survivors  or  the  survivor  of  my  said  8a«ofpredeceM- 

^         •'  o  -^  ing  children. 

children,  jointly  with  the  lawful  issueof  any  of  them  who  may  have 
deceased  leaving  issue,  such  issue  being  entitled  equally  among 
them  per  stirpes  to  the  share  to  which  their  parent  would  have  been 
entitled  if  in  life :  It  being  mt  intention  that  the  right,  not  only  interests  in  the 
to  the  lands  and  estates  specifically  disponed,  but  also  to  the  re-  suecession^*^* 
sidue  and  remainder  of  my  means  and  estate,  including  the  pro-  ^***  **  ^"  ^' 
spective  interest  in  the  rents,  lordships,  and  annual  income  of  the 
said  coals,  metals,  and  minerals,  shall  vest  at  the  date  of  my  de- 
cease, at  which  period  the  conditional  institution   of  survivors 
throughout  this  settlement  shall  take  effect  notwithstanding  the 
postponement  of  payment  to  a  later  period.     [Insert  declarations^ 
powers^  and  other  formal  clauses,  as  in  Style  No.  /F.,  or  such  of 
them  as  may  he  appHcable,] 


cease. 


No.  VIII. — Mutual  Trust- Settlement  by  Spouses, — Destination  o/*  sttlb  wo.  vm. 
Furniture^  etc,  and  also  a  liferent  of  the  Residue  to  the  sur- 
viving  Spouse, — Fee  of  Husband^s  estate  to  the  Family,  with 
destination  over  to  collateral  Relatives, —  Wife's  estate,  idem. 
— Abridged  form  of  Declarations  and  Powers,  etc. 

We,  A.  B.  of  X.,  and  C.  D.  or  B.,  spouses,  with  the  view  of 
settling  the  succession  to  our  means  and  estates  after  our  deaths 
respectively,  and  for  our  mutual  love  and  affection,  and  other  good 
causes  and  considerations  [Where  the  right  of  revocation  is  meant  to 
be  restricted,  say: — In  consideration  of  the  provisions  herein  con- 
tained, granted  by  each  of  us  in  favour  of  the  other,  and  for  other 
good  and  onerous  causes],  do  hereby  give,  grant,  assign,  dispone.  Disposition  to 
CONVEY,  and  make  over,  from  and  after  our  respective  deaths,  to  *™**®®'' 
and  in  favour  of 

and  to  any  other  person  or  persons  whom  we  may  hereafter  nomi- 
nate and  appoint  by  any  joint  writing  under  our  hands,  or  who  may 
be  lawfully  assumed  into  the  trust,  and  the  acceptors  and  survivors 
and  acceptor  and  survivor  of  them,  the  major  number  of  them  ac- 
cepting and  surviving  and  resident  in  Great  Britain  from  time  to 
time  being  a  quorum,  and  to  the  heirs  of  the  longest  liver  of  them, 

2q2 
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STTLS  VO.  Till. 


Appointment  of 
czecuton. 


Dedantionof 
tniBt,  and  grant 
of  apedal 
powera. 

Power  to 
realise. 


Power  of  sale. 


Tmfteea  em- 
powered to 
rrant  valid 
discharges. 


Parpoees  of  the 
trust. 


1.  Payment  of 
debts  and  ex- 
penses. 


2.  Provision  of 
fnmitare,  etc, 
to  the  survivor. 


8.  Liferent  of 
residue  to  the 
survivor. 


as  trustees  and  trustee  for  the  ends,  uses,  and  purposes  after  men- 
tioned, and  to  the  assignees  of  the  said  trustees,  or  their  said  quorum 
or  their  foresaids,  All  and  Sundry  lands,  tenements,  tacks,  heritages, 
debts,  goods,  gear,  effects,  and  sums  of  money,  shares  in  trading  or 
other  companies,  and  in  general  the  whole  means  and  estate,  herit- 
able and  moveable,  real  and  personal,  owing  and  belonging,  or 
which  shall  be  owing  and  belonging  to  us  respectively  at  our  re- 
spective deaths,  or  of  which  we  or  either  of  us  may  have  the  power 
of  disposal,  with  the  rents,  interest,  profits,  and  produce,  and  writ- 
ings, titles,  and  vouchers  thereof:  And  FUKTHEB,we  severally  nomi- 
nate and  APPOINT  our  said  trustees  and  their  foresaids  to  be  our 
sole  executors  and  executor  respectively,  with  full  power  to  give  up 
inventories  of  our  respective  personal  means  and  estate,  and  confirm 
the  same  at  pleasure,  and  generally  to  do  everything  pertaining  to 
the  office  of  executor :  But  these  presents  are  granted,  and  are 
to  be  accepted  by  our  said  trustees  and  their  foresaids  in  trust,  with 
the  powers  and  privileges,  and  for  the  ends,  uses,  and  purposes 
following,  viz. : — That  they  may,  as  they  are  hereby  authorised 
and  empowered  to  do,  call,  sue  for,  uplift,  receive,  assign  and  dis- 
charge the  whole  debts  and  effects  due  and  belonging  to  us  respec- 
tively ;  with  power  to  sell,  realise,  and  convert  into  money  the 
whole  of  our  respective  estates  and  effects,  and  particularly  to  sell 
and  dispose  of  our  respective  heritable  estates  by  public  roup  or 
private  bargain,  and  for  such  price  or  other  consideration  as  they 
may  think  fit ;  but  the  time  and  manner  and  propriety  of  selling  our 
heritable  property  shall  be  entirely  at  the  discretion  of  our  said 
trustees ;  declarino  that  the  debtors  to  our  respective  estates,  or 
the  purchasers  thereof,  or  other  parties  with  whom  our  trustees  shall 
transact,  shall  have  no  concern  or  right  to  interfere  with  the  appli- 
cation of  the  sums  paid  to  our  said  trustees,  whose  receipts  shall  be 
sufficient  exoneration  for  the  same :  And  our  said  trustees  shall 
APPLY,  as  they  are  hereby  authorised  and  empowered  to  apply,  our 
said  respective  estates,  and  the  produce  thereof,  in  manner  following, 
viz. ; — In  the  first  place,  in  payment  of  the  just  and  lawful  debts 
due  by  us  respectively  at  our  respective  deaths,  sickbed  and  funeral 
charges,  and  of  the  expenses  of  this  trust,  which  debts,  expenses, 
and  others,  our  said  trustees  may  pay  without  requiring  legal  con- 
stitution :  In  the  second  place,  we  direct  our  said  trustees  and  exe- 
cutors to  convey  and  deliver  the  whole  plate  and  books,  and  house- 
hold furniture  and  plenishing,  bed  and  table  linen,  china,  and 
whole  other  household  effects  which  may  belong  to  the  first  de- 
ceaser  of  us,  to  the  survivor,  as  the  absolute  property  of  such  sur- 
vivor :  In  the  third  place,  in  payment  to  the  survivor  of  us  of 
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the  whole  annualrents,  interest,  and  produce  of  the  residue  and  re-  sttlk  ho.  ▼m. 
mainder  of  the  means  and  estate  of  the  first  deceaser  of  us ;  which 
liferent  provision  shall  be  held  and  applied  by  the  survivor  as  an 
alimentary  provision  for  the  support  and  maintenance  of  the  sur- 
vivor, and  the  support,  maintenance,  and  upbringing  of  the  children 
of  our  marriage :  In  the  fotjrth  place,  upon  the  death  of  the  sur-  4.  pestinationof 
vivor  of  us,  the  said  trustees  and  their  foresaids  shall  hold,  apply,  hMd'Touteto 
pay  and  convey  the  whole  rest,  residue,  and  remainder  of  the  ^y^^^ 
means  and  estate  of  me,  the  said  A.  B.,  to  and  for  behoof  of  those  "s^e;  toyeat 
of  my  children  who  shall  survive  the  longest  liver  of  myself  and  my  of  the  youngest 
said  spouse,  and  shall  also  attain  the  age  of  majority,  jointly  with  joity*  "**" 
the  issue  of  any  predeceasing  child  who  may  be  alive  on  the  attain- 
ment of  majority  by  my  youngest  surviving  child  (the  division  being 
per  stirpes) ;  which  provisions  shall  be  payable  to  the  said  children 
upon  their  respectively  reaching  majority,  and  to  the  said  issue,  or 
to  their  legal  guardians,  on  the  attainment  of  majority  by  my 
youngest  surviving  child:  And  the  interest  and  annual  income  of  AppUcation of 
the  share  falling  prospectively  to  each  child  shall  be  applied  towards  Saint^ce  of 
his  or  her  maintenance  and  education  until  the  period  of  payment  ****  ^"°^^" 
above  mentioned :  In  the  fifth  place,  in  the  event  of  the  failure  5.  DestiMtion 

OVfil*  to  to  A 

of  issue  of  the  body  of  me,  the  said  A.  B.,  the  said  trustees  and  husband's  coi- 
their  foresaids  shall  pay  the  whole  annualrents,  interest,  and  pro-  ^'*'*'  relatives, 
duce  of  the  said  residue  and  remainder  of  the  means  and  estate 
of  me,  the  said  A.  B.,  to  E.  B.,  my  father,  during  all  the  days 
and  years  of  his  life ;  whom  failing,  to  my  mother,  Mrs  G.  H.  or  B., 
during  all  the  days  and  years  of  her  life ;  and  upon  the  death  of  my 
said  father  and  mother,  they  shall  pay  and  convey  the  capital  and 
principal  thereof  equally  to  and  among   such  of  my  sisters,  J., 
L.,  and  M.,  and  my  brother,  N.,  as  may  be  then  alive,  jointly  with 
the  lawful  issue  who  may  be  then  alive  of  such  as  may  have  pre- 
deceased leaving  such  issue  (the  division  being  per  stirpes) :  In  6.  Destination 
the  sixth  place,  upon  the  death  of  the  survivor  of  us,  the  said  to  her^sur^iving 
trustees  and  their  foresaids  shall  hold  and  apply  the  whole  residue  ^der^VHmi- 
and  remainder  of  the  means  and  estate  of  me,  the  said  C.  D.  or  B.,  tationsasthe 

bnsband  8. 

to  and  for  behoof  of  those  of  my  children  who  shall  survive  the 
longest  liver  of  myself  and  my  said  spouse,  and  shall  also  attain  the 
age  of  majority,  jointly  with  the  issue  of  any  predeceasing  child 
who  may  be  alive  on  the  attainment  of  majority  by  my  youngest 
surviving  child  (the  division  being  per  stirpes)  ;  which  provisions 
shall  be  payable  to  the  said  children  upon  their  respectively  at- 
taining majority,  and  to  the  said  issue,  or  to  their  legal  guardians, 
on  the  attainment  of  majority  by  my  youngest  surviving  child : 
And  the  interest  and  annual  income  of  the  share  falling  prospec- 
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•TTLB  VO.  Till. 

Application  of 
the  interest  and 
proceeds, 

7.  Destination 
over  to  wife's 
ooUateral  reU- 
tives. 


Power  to  post- 
pone pft^ent; 
to  restrict  bene- 
ficiary's interest 
toauferent; 
or  to 
trust. 


Exdnsion  of 
marital  rights. 


Power  to  sob- 
mit  and  refer; 


to  compoand 
and  transact; 

to  invest  on  real 
or  personal  se- 
curity, etc  ; 


to  change  the 
investments ; 
to  appoint 
factors,  etc.; 


tively  to  each  child  shall  be  applied  towards  his  or  her  maintenance 
and  education  until  the  period  of  payment  above  mentioned :  In 
THE  SEVENTH  PLACE,  in  the  cveut  of  the  failure  of  the  issue  of  the 
body  of  me,  the  said  G.  D.  or  B.,  the  said  trustees  and  their  fore- 
saids shall  pay  and  convey  the  capital  and  principal  thereof  equally 
to  and  among  such  of  my  brothers  and  sisters  as  may  be  then  alive, 
jointly  with  the  lawful  issue  then  alive  of  such  as  may  have  prede- 
ceased leaving  such  issue  (the  division  being  per  stirpes)  :  And  we 
PROVIDE  and  DECLARE  that  it  shall  be  lawful  to  and  in  the  power 
and  option  of  our  said  trustees  and  executors,  if  they  see  cause  and 
deem  it  fit,  to  postpone  the  payment  of  the  foresaid  provisions  of 
the  fee  and  capital  of  the  residue  of  our  respective  means  and 
estates,  in  the  case  of  all  or  any  of  the  parties  entitled  thereto,  be- 
yond the  term  of  payment  aforesaid,  and  to  apply  the  interest  or 
other  annual  produce  of  the  same,  during  such  interval,  to  and  for 
behoof  of  the  person  who,  but  for  this  provision,  would  have  been 
entitled  to  the  fee  thereof ;  or  by  a  deed  under  their  hands  to  retain 
the  said  provisions,  or  any  of  them,  vested  in  their  own  persons,  or 
to  vest  the  same  in  the  persons  of  other  trustees,  whom  they  are 
hereby  authorised  to  appoint,  with  all  or  any  of  the  powers,  privi- 
leges, and  exemptions  conferred  on  themselves,  so  that  the  benefi- 
ciaries, or  any  of  them,  as  the  case  may  be,  may  draw  and  receive 
only  the  interest  or  other  annual  proceeds  of  their  respective  pro- 
visions during  their  lives,  or  for  such  time  as  our  said  trustees  may 
fix,  and  that  the  capital  may  be  settled  upon  their  children  or  law- 
ful issue,  upon  such  conditions  and  under  such  limitations  as  our 
said  trustees  may  think  expedient :  And  we  declare  that  the  whole 
provisions  hereby  made,  so  far  as  in  favour  of  or  descending  upon 
females,  shall  be  seclusive  of  the  Jus  mariti  and  right  of  adminis- 
tration of  any  husbands  they  have  married  or  may  marry,  and  shall 
not  be  affectable  by  the  debts  or  deeds  of  such  husbands,  or  any 
diligence  or  execution  competent  to  follow  thereon ;  with  power 
to  our  said  trustees  to  submit  to  arbitration,  or  settle  by  the  advice 
of  counsel,  all  disputed  claims  competent  to  or  against  the  said 
trust-estates,  or  either  of  them,  or  among  the  parties  interested 
therein ;  to  compound  and  take  part  for  the  whole  of  any  disputed 
debts  or  claims ;  to  lend  out  the  trust-funds  on  heritable  security, 
or  upon  the  debenture  of  any  railway  or  other  public  company,  or 
to  invest  the  same  in  or  lend  upon  the  security  of  the  government 
funds,  heritable  property,  feu-duties,  ground  annuals,  or  the  pre- 
ference or  guaranteed  stock  of  any  incorporated  company  with 
limited  liability,  and  to  call  up  and  change  the  said  investments 
from  time  to  time  ;   to  appoint  any  one  or  more  of  their  owd 
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number,  or  any  other  proper  person  or  persons,  to  be  factor  or  btyliko.viit. 
factors  under  them  for  the  management  of  the  trust-estates,  or 
either  of  them,  and  to  allow  such  factor  or  factors  a  reasonable 
ratification  for  trouble  ;  But  for  the  intromissions  of  such  factor  Proviso  as  to 
or  factors,  and  of  any  law-agent  or  law-agents  appointed  by  them,       *  ^' 
they  shall  not  be  liable,  provided  the  party  or  parties  so  appointed 
"were  reputed  solvent  at  the  time  [Insert  special  limitation  of  lia- 
hility  as  in  No.  IV.  y  if  desired] :  And  we  rbsebve  our  liferent  use  of  Reservation  of 
our  respective  means  and  estate,  and  full  power  to  us,  or  either  p^^  *^ 
of  us,  to  revoke,  burden,  qualify,  explain,  or  in  any  way  to  alter  ^<>^«- 
these  presents  at  pleasure,  so  far  as  regards  our  respective  means 
and  estate  [see  variations  on  the  clause  reserving  potver  to  revoke  in 
note  to  Style  No.  ///.] ;  And  we  dispense  with  the  delivery  hereof,  DeUvery. 
and  DECLARE  that  these  presents,  so  far  as  unaltered,  though  found 
lying  by  us,  or  either  of  us,  or  in  the  custody  of  any  person,  unde- 
livered at  the  decease  of  us,  or  either  of  us,  shall  have  the  full 
effect  of  a  delivered  evident ;  And  we  consent  to  the  Eegistration 
hereof  for  preservation. — In  witness  whereof,  etc. 


re- 


No.  IX. — Settlement  of  whole  Estate  in  trust  for  Testator's  only  Son  btylk  ho.  ix. 
and  his  Family. — Interest  to  vest  in  the  Son  at  majority ; 
whom  failing,  in  his  Family  at  majority,  etc.,  or  twenty-one 
years  after  Testator^s  death. — Destination  over  to  the  Trustees 
or  their  Appointees  in  trust  for  the  establishment  of  a  School. 

I,  A.  B.,  being  desirous  of  settling  my  affairs  and  providing  for 
the  disposal  of  my  means  and  estate  after  my  decease,  and  for  other 
good  causes  and  considerations  me  hereto  moving,  do  hereby  give.  Disposition  to 
GRANT,  dispone,  ASSIGN,  CONVEY  and  MAKE  OVER  to  and  in  favour  of  *'™*®^ 

and  to  any  other  person  or  persons  whom  I  may  hereafter  nominate 
and  appoint,  or  who  may  be  lawfully  assumed  into  the  trust,  and  to 
the  acceptors  and  survivors  and  acceptor  and  survivor  of  them,  the 
major  number  of  them  accepting  and  surviving  and  resident  in 
Great  Britain  from  time  to  time  being  a  quorum,  and  to  the  heirs 
of  the  longest  liver  of  them,  as  trustees  and  trustee  for  the  ends, 
uses  and  purposes  after  mentioned,  and  to  the  assignees  of  the  said 
trustees  or  their  said  quorum,  or  their  foresaids,  All  and  Sundry 
lands,  tenements,  tacks,  heritages,  debts,  goods,  gear,  effects,  and 
sums  of  money,  shares  in  trading  or  other  companies,  and  in  general 
the  whole  means  and  estate,  heritable  and  moveable,  real  and  per- 
sonal, owing  and  belonging,  or  which  shall  be  owing  and  belonging 
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■TTLs  vo.  iz.  to  me  at  my  decease,  or  of  which  I  may  have  the  power  of  disposal, 
with  the  rents,  interest,  profits,  and  produce,  and  writings,  titles, 
Appomtment  of  and  vouchers  thereof :  And  further,  I  nominate  and  appoint  the 
executow.         g^^-^j  trustecs  and  their  foresaids  to  be  my  sole  executors  and  exe- 
cutor, and  universal  intromitters  and  intromitter  with  my  personal 
means  and  estate,  with  full  power  to  give  up  inventories  thereof, 
and  confirm  the  same  at  pleasure,  and  generally  to  do  everjrthing 
Deciswtion  of    pertaining  to  the  oflice  of  executor :  But  these  presents  are  granted, 
of'MedaJ  ^^'^  *^^  ^^^  ^^  ^®  accepted  by  my  said  trustees  and  their  foresaids  in 
powers.  trust,  with  the  powers  and  privileges,  and  for  the  ends,  uses,  and 

purposes  following,  viz. : — That  they  may,  as  they  are  hereby 
authorised  and  empowered  to  do,  call,  sue  for,  uplift,  receive,  assign 
and  discharge  the  whole  debts  and  efiects  due  and  belonging  to  me; 
Power  of  laie.    WITH  POWER  to  scll,  reaUsc,  and  convert  into  money  the  whole  of 
my  estates  and  effects,  and  sell  and  dispose  of  my  heritable  estate 
by  public  roup  or  private  bargain,  and  for  such  price  or  other  con- 
sideration as  they  may  think  fit,  but  the  time,  and  manner,  and  pro- 
priety of  selling  my  heritable  property  shall  be  entirely  at  the  dis- 
Tnwteeiem-     crction  of  my  Said  trustees:  Declaring  that  the  debtors  to  my 
▼Sid  JSsdbjtfw*  estate,  or  the  purchasers  thereof,  or  other  parties  with  whom  my 
trustees  shall  transact,  shall  have  no  concern  or  right  to  interfere 
with  the  application  of  the  sums  paid  to  my  said  trustees,  whose 
Parpoees  of  the  receipts  shall  be  sufficient  exoneration  for  the  same :  And  my  said 
^"**-  trustees  shall  apply,  as  they  are  hereby  authorised  and  empowered 

to  apply,  my  said  estates,  and  the  produce  thereof,  in  manner  fol- 

1.  p»yment  of   lowiiig,  viz.  I — In  THE  FIRST  PLACE,  for  payment  of  all  my  just  and 

debte  and  ex-  lawful  dcbts,  sickbcd  and  funeral  charges,  and  likewise  of  the  ex- 
penses. '  ^  o     » 

penses  of  this  trust,  which  debts,  expenses,  and  others,  my  said 

2.  Destination  trustccs  may  pay  without  requiring  legal  constitution :  In  thb 
tL^^^smn  SECOND  PLACE,  my  Said  trustees  shall  hold,  pay  and  apply  the  whole 
»nd  surviving     rcst,  residuc  and  remainder  of  my  said  means  and  estate  to  and  for 

behoof  of  my  son  C.  B.,  whom  faUing,  for  behoof  of  his  surviving 

children,  jointly  with  the  issue  of  any  who  may  have  predeceased 

the  period  when  they  would  have  been  entitled  to  share  in  the  dis- 

Rcsidue  to  vest  tributiou  of  my  estate  (the  division  being  per  stirpes)  ;  which  pro- 

a"  ma^rir*  ^^  Yisiou  in  favour  of  my  said  son  shall  vest  in  and  be  payable  to  him 

Application  of    upon  his  attaining  to  majority;  and  the  annual  income  and  produce 

thereof,  or  such  part  thereof  as  may  be  necessary,  shall  be  applied 

for  his  behoof  until  he  attains  the  said  age,  and  the  remainder 

thereof  shall  be  added  to  the  principal ;  and  as  it  is  my  wish  that 

my  said  son  should  receive  a  sound  and  liberal  education,  I  request 

my  trustees  to  see  that  my  wish  in  this  respect  is  carried  into 

ronUn^entri^lit.  ^^^^*  >  ^^^  failing  my  son  before  the  period  when  the  succession 
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would  vest  in  his  person,  the  said  residue  shall  vest  in  and  be  pay-  bttl«  ko.  h. 
able  to  his  descendants,  as  above  provided,  on  their  respectively 
attaining  majority,  or  at  the  period  of  twenty-one  years  after  my 
decease,  whichever  shall  first  happen :  And  lastly,  in  the  event  of  Destination  over 
the  decease  of  my  said  son  and  the  failure  of  his  issue  before  be-  or  their  ap- 
coming  entitled  to  payment  of  the  said  residue  of  my  means  and  ^dowmentoU 
eQt^ie^  my  said  trustees  and  their  foresaids  shall  execute  a  convey-  *^^'- 
ance  to  themselves,  in  conjunction  with  such  other  persons  as  they 
may  think  qualified  by  residence  in  the  locality,  or  on  other  grounds, 
to  assist  in  the  administration  of  the  trust  hereinafter  expressed, 
or  to  such  other  parties  alone,  and  to  such  persons  as  may  be  suc- 
cessively assumed  into  the  trust,  in  virtue  of  the  powers  of  assump- 
tion which  my  trustees  are  hereby  authorised  to  confer  on  their 
appointees,  and  to  the  survivors  and  survivor  of  such  as  accept ; 
whom  all  failing,  to  trustees  or  managers  to  be  nominated  by  the 
Court  of  Session,  giving  and  granting  to  such  trustees  all  or  any  powers  con- 
of  the  powers  which  are  hereby  conferred  on  my  said  trustees  them-  [^^ent^maj 
selves,  including  the  nomination  of  a  quorum,  the  power  of  appoint-  ^  conferred  on 
ing  factors  and  law  agents,  and  the  power  of  assuming  new  trustees,  charity. 
under  such  regulations  as  the  trustees  of  this  settlement  may  think 
proper  to  appoint  in  the  deed  of  conveyance  [ar,  to  the  parochial 
board  for  the  time  of  the  parish  of  Y.,  in  the  county  of  ], 

of  the  whole  residue  and  remainder  of  my  said  means  and  estate, 
or  such  part  thereof  as  may  be  in  their  hands  unappropriated  at 
the  time,  to  be  applied  by  such  trustees  [or^  by  the  said  parochial  Object  of  the 

beouest 

board]  in  the  education  of  poor  children  whose  parents  shall  reside 
within  the  parish  of  ,  as  well  as  poor  orphan  children  in 

the  said  parish ;  And  I  hereby  provide  and  declare,  that  the  said  Powers  of  the 
trustees  \or^  the  said  parochial  board]  shall  have  the  fullest  and  charity  in  reiL 
most  ample  powers  in  the  application  and  management  of  the  funds  frationandmaai. 
and  estate  hereby  committed  to  their  charge,  and  that  they  may  ■ge^ient. 
intex^  alia  provide  or  build  schools  and  schoolmaster's  house  or 
houses,  and  other  necessary  offices ;  that  they  may  choose  and  dis- 
miss at  pleasure  the  schoolmaster  or  schoolmasters,  fix  their  salary 
or  salaries,  increase,  alter,  vary,  and  modify  the  same ;  prescribe 
and  control  the  management  and  the  course  of  education  and  teach- 
ing in  the  school ;  exact  such  fees,  of  such  amount,  from  such  of  the 
children,  their  parents  or  .guardians,  as  they  may  think  proper ; 
and  generally,  that  they  shall  have  as  full  discretionary  powers  as 
I  would  have  had,  had  I  originated  the  endowment  myself;  And  I  Powers  of  the 
provide  and  declare  that,  with  regard  to  the  investment  and  man-  cSSty  in^da- 
agement  of  the  trust-estate,  the  said  trustees  [o?-,  the  said  board]  ^J^  "*^***" 
shall  have  the  same  powers,  and  that  they  shall  be  entitled  to  the 
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0TTUI  HO.  IX.  same  privileges  and  exemptions,  as  are  hereinafter  conferred  upon 
the  trustees  hereby  appointed. 

[Insert  declarations^  powers,  and  other  formal  clauses,  as  in 
No.  IV.,  or  such  of  them  as  may  be  appUcable.] 


■TTLi  »o.  X.   No.  X. — Form  of  Trust-Disposition  for  purposes  to  be  a/tervxxrds 

declared. — Destination  over  to  Truster's  personal  Representor 
tives. 


Powers. 


General  oon-  I,  A.  B.  of  X.,  DO  hereby  GIVE,  GRANT,  ASSIGN,  CONVEY   and  DI5- 

Teywice.  ^ow  to  and  in  favour  of 

,  as  trustees  for  the  purposes  after 
mentioned,  and  to  such  other  persons  as  may  hereafter  be  nomi- 
nated by  myself  or  lawfully  assumed  by  my  trustees,  and  to  such 
of  my  said  trustees  as  shall  accept,  and  to  the  survivors  or  survivor 
of  those  accepting,  and  to  the  heir  of  the  last  surviving  trustee,  a 
majority  of  my  accepting  and  surviving  trustees  resident  in  Great 
Britain  for  the  time  being  always  a  quorum,  and  to  the  assignees 
of  my  said  trustees  or  their  foresaids,  my  whole  estate,  both  herit- 
able and  moveable,  real  and  personal,  of  whatever  description,  pre- 
sently belonging  to  me,  or  which  shall  belong  to  me  at  the  time  of 
my  decease :  With  full  poweb  to  my  said  trustees  and  their  fore- 
saids, so  far  as  not  otherwise  directed  by  me,  to  sell  my  trust-estate 
by  public  auction  or  private  bargain,  to  grant  conveyances  thereof, 
and  to  receive  the  prices  thereof,  hereby  discharging  purchasers 
from  all  responsibility  as  to  the  application  of  the  price  or  prices: 
As  ALSO  with  power  to  uplift,  sue  for,  and  discharge  all  debts  due 
to  me,  for  the  application  of  which  the  debtors  shall  not  be  answer- 
able :  As  ALSO  to  pursue  and  defend,  or  to  compound,  transact,  or 
refer,  all  questions  affecting  my  trust-estate ;  As  also  to  grant  feus 
and  let  leases  of  my  heritable  property :  As  also  to  enter  vassals : 
As  ALSO  to  name  factors  and  agents,  for  whom  they  shall  not  be 
answerable  further  than  that  they  were  habit  and  repute  responsible 
at  the  time  of  their  appointment ;  and,  in  general,  with  the  fullest 
powers  to  manage  my  whole  trust  affairs  as  freely  as  I  might  have 
done  myself,  and  against  all  mortals :  And  I  hereby  bind  and  ob- 
lige me  and  my  foresaids  to  make  this  conveyance  eff'ectual,  when 
required,  by  completing  titles  in  our  own  persons,  and  granting 
special  conveyances  in  implement  thereof  to  my  said  trustees  and 
their  foresaids:   But  these  presents  are  granted  in  trust  for  the 

Parposes  of  the  cuds,  uscs  and  purposcs  foUowiug,  viz. :  In  the  fibst  place,  for 
payment  of  my  just  debts  and  funeral  expenses,  and  the  expensee 


trast 
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of  this  trust,  and  for  fulfilment  of  all  obligations  incumbent  oji  me:    style  ho.  i. 
Secondly,  for  the  payment  of  such  legacies  as  I  may  bequeath  by 
any  writing  under  my  hand,  though  found  in  my  repositories,  or  in 
the  custody  of  any  third  party  undelivered  at  the  time  of  my  death : 
And  THIRDLY,  for  payment,  delivery,  and  application  of  the  whole 
residue  of  my  said  estate,  both  heritable  and  moveable,  real  and 
personal,  or  the  proceeds  thereof,  in  so  far  as  the  same  may  have 
been  sold  or  otherwise  realised,  in  the  manner  to  be  directed  or 
pointed  out  by  any  writing  under  my  hand,  whether  in  the  form  of 
a  deed  or  of  a  letter,  to  be  addressed  by  me  to  my  said  trustees  or 
otherwise,  and  whether  the  same  shall  be  found  in  my  repositories 
at  the  time  of  my  decease,  or  in  the  custody  of  any  person  to  whom 
I  may  have  intrusted  the  same ;  and  in  default  of  my  leaving  such 
direction  in  writing,  then  to  convey,  dispone,  deliver  and  pay  over 
my  said  whole  residuary  estate,  heritable  and  moveable,  to  my  nearest 
personal  representatives — [If  the  destination  beto"  heirs  and  assig- 
nees," the  heir^s  right  of  challenge  in  relation  to  (my  codicil  or  letter 
of  instructions  vnll  subsist ,  notwithstanding  the  general  conveyance  to 
trustees'] — And  further,  I  do  hereby  nominate,  constitute  and 
APPOINT  my  said  trustees  and  their  foresaids  to  be  my  sole  executors 
and  universal  intromitters  with  my  moveable  means  and  estate, 
with  all  the  powers  competent  to  executors ;  And  I  reserve  my 
own  liferent  of  the  premises,  and  full  power  to  alter  and  revoke 
these  presents  in  whole  or  in  part :  And  I  dispense  with  the  deli- 
very hereof,  and  of  all  writings  made  in  relation  hereto,  and  declare 
that  the  same  shall  be  effectual  although  found  in  my  repositories,  or 
iu  the  custody  of  any  other  person  to  whom  I  may  have  intrusted 
the  same  at  the  time  of  my  death :  And  I  consent  to  Eegistration 
for  preservation. — In  witness  whereof,  etc. 


SECTION  III. 
marriage  SETTLEMENTS  IN  TRUST. 

No.  XI. — Form  of  Contract  of  Marriage,  where  the  Htisband  has  no  bttle  no.  xi. 


available  realised  property, — Conveyance  to  Wife  of  furniture, ' 
etc. — Jointure,  with  allowance  for  aliment  and  mournings, — 
Trust-assignation  of  Policy  of  Assurance,  and  obligation  to 
pay  further  sum  to  Trustees  within  five  years  in  security  of 
the  above,  and  of  a  provision  of  a  faced  sum  for  the  Children 
of  the  marriage,  etc, — Renunciation  of  marital  rights, — Con- 
veyance of  Wife's  whole  estate  to  Trustees  for  Spouses  in  life-- 
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•TTL«  HO.  XI.  rent  and  Children  in  fee, — Discretionary  pothers  of  advance- 

ment  and  restriction,  etc. 

It  is  contracted,  agreed,  and  matrimonially  ended,  between 
the  parties  following,  viz.,  A.  B.,  merchant  in  X.,  of  the  one  part, 
and  Miss  C.  D.,  daughter  of  E.  D.,  with  the  special  advice  and  con- 
sent of  her  said  father,  of  the  other  part,  in  manner  following,  that 
is  to  say, — The  said  A.  B.  and  C.  D.  having  conceived  a  mutual  at- 
Aooei>UDoe  u    tachmeut,  HAVE  ACCEPTED,  and  hereby  do  accept  of  each  other  as 
cEinSanto      lawful  spouscs,  and  PROMISE  to  solcmniso  their  marriage  with  all 
■oiemnise  mar-   convenient  spocd,  agreeably  to  the  rules  of  the  church :  In  contem- 
plation of  which  marriage,  and  for  a  provision  to  the  said  C.  D.  in 
ProviHOM  hu     the  cvcut  of  her  surviving  him,  the  said  A.  B*  hereby  assigns  and 
theHwband.     CONVEYS  to  and  in  favour  of  the  said  C.  D.,  in  case  of  her  surviving 

1.  ConveyMce  ^^^>  ^^®  wholc  houschold  fumiture,  linen,  plate,  china,  pictures, 
to  th™wifi^'kf^''  ^"^  books,  that  may  be  belonging  to  him,  situated  in  any  house 
case  of  her  ear.  occupicd  by  him  at  the  time  of  his  death,  and  the  whole  wines, 

liquors,  and  provisions  that  may  be  in  the  said  house  at  the  time 
of  his  decease  :  Further,  the  said  A.  B.  hereby  binds  and  obliges 
himself,  and  his  heirs,  executors,  and  successors  whomsoever,  all 
jointly  and  severally,  renouncing  the  benefit  of  discussion  and  divi- 
sion, to  content  and  pay  to  the  said  0.  D.,  during  all  the  days  and 
years  of  her  life  after  his  death,  a  free  alimentary  liferent  annuity 

2.  Annuity  of  Or  jointufc  of  £  sterling,  restricted  as  after  mentioned,  pay- 
nam  toth^fe  ^^^^^  half-yearly,  at  Whitsunday  and  Martinmas,  by  equal  portions, 
in  case  of  her     beginuinff  at  the  first  term  of  Whitsunday  or  Martinmas  that  shall 

BonriTance  i  ,  . 

occur  after  his  death  for  the  half-year  succeeding  the  said  term, 
with  the  lawful  interest  of  each  term's  payment  from  and  after  the 
term  of  payment  until  payment,  and  one-fifth  part  of  each  term's 
payment  further,  in  name  of  liquidated  damages,  expenses,  and 
penalty,  in  case  of,  and  for  each  failure  in,  the  punctual  payment 
of  the  said  annuity,  besides  the  same  itself,  and  the  lawful  interest 
restrictabie  in  thereof  foresaid ;  But  declaring,  that  in  the  event  of  the  said  C.  D. 
8eLndmani4e.  entering  iuto  a  sccond  marriage,  the  said  annuity  shall,  from  and 
after  the  first  term  of  Whitsunday  or  Martinmas  occurring  after 
the  date  of  such  marriage,  be  reduced  and  restricted  to  the  sum  of 
£  sterling  per  annum,  payable  at  the  terms,  €uid  with  inter- 

est and  penalty,  as  is  above  provided  in  regard  to  the  said  annuity 
Conyeyance  to    of  £  Sterling  por  aunum :  And  for  securing  pro  tanto  the 

curfngprovi-^    payment  of  the  said  annuity  and  the  provisions  hereinafter  made 
and  chfldren      ^^  favouT  of  the  children  of  the  marriage,  the  said  A.  B.  hereby  as- 
signs, transfers,  and  conveys  to  and  in  favour  of 
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and  the  survivors  and  acceptors  and  survivor  and  acceptor  of  them,  btyli  wo.  xt. 
the  major  number  surviving  and  accepting,  and  resident  in  Great 
Britain,  from  time  to  time  being  a  quorum,  and  to  the  heirs  of  the 
last  survivor  of  the  acceptors,  as  trustees  and  trustee  for  the  ends, 
uses  and  purposes  hereinafter  written,  All  and  Whole  a  policy  of  Policy  of  m- 
insurance  effected  on  his  life  with  the  Life  Assurance  ^°'*°^' 

Society,  dated  the  day  of  ,  numbered  10,000,  for 

the  sum  of  £  ,  with  the  whole  sums  therein  contained,  or  to 

become  due  and  payable  under  the  same,  and  whole  consequents 
thereof,  with  full  power  to  the  said  trustees  and  their  foresaids  to 
uplift,  receive,  and  discharge,  or  assign  the  same,  or  any  part  thereof, 
and  to  grant  all  writings  necessary  or  proper  in  the  premises :  And  Husband  be- 
the  said  A.  B.  further  binds  and  obliges  himself  and  his  foresaids,  w"b?n  fr!^° 
within  five  years  from  the  last  date  hereof,  to  make  payment  to  ^xedsumto* 
the  said  trustees  and  their  foresaids  of  the  sum  of  £  sterling,  trustees, 

with  the  interest  thereof,  at  the  rate  of  five  pounds  per  centum  per 
annum,  from  the  time  the  same  becomes  due  until  paid  ;  Declar-  Application  of 
ING  that  the  said  trustees  and  their  foresaids  shall  apply  the  said  pJ^jeedTor 
sum  of  £  sterling,  and  the  proceeds  of  the  said  policy,  when  P^^^^^- 

realised,  for  the  ends,  uses  and  purposes  following,  namely :   In  i.  Expenses  of 
THE  FIRST  place,  in  payment  of  the  expenses  of  executing  this  "^' 
trust :  In  the  second  place,  the  said  trustees  and  their  foresaids  2.  interest  of 
shall  pay  the  annual  interest  and  produce  of  the  said  sum  of  £         paid  to  the  hus- 
to  the  said  A.  B.  during  all  the  days  of  his  life,  for  the  alimentary  m^i^e"?OTaii. 
behoof  of  the  spouses  and  the  children  of  their  marriage,  and  the  mentory  pur- 
right  and  interest  therein  shall  not  be  affectable  by  his  debts  or 
deeds,  or  the  diligence  of  his  creditors  :  In  the  third  place,  and  3.  Upon  disso« 
upon  the  dissolution  of  the  marriage,  the  said  trustees  and  their  ^e,  poiSy  to 
foresaids  shall  apply  the  said  sum,  and  also  the  proceeds  of  the  said  ^rinl  Myment 
policy  when  realised,  for  securing  and  paying  pro  tantOy  alike  out  of  annuity. 
of  principal  as  of  interest,  the  foresaid  annuity  or  jointure  of  £ 
sterling,  restrictable  as  aforesaid  ;  with  power  to  the  said  trustees 
and  their  foresaids,  should  they  deem  it  proper,  of  which  they  shall 
be  the  entire  judges,  to  purchase,  secure,  and  provide  a  liferent  an- 
nuity equal  to  the  foresaid  annuity  of  £  ,  or  restricted  annuity, 
on  the  life  of  the  said  C.  D.,  or  so  much  thereof  as  the  funds  in  their 
hands  may  enable  them  so  to  purchase  from  any  respectable  in- 
surance company,  or  from  such  party  or  parties  as  they  may  think 
proper :  And  in  the  last  place,  the  said  trustees  and  their  fore-  i.  The  balance 
saids  shall  hold  and  apply  the  rest,  residue  and  remainder  of  the  w^dSg  th^ 
said  sums,  if  any,  and  the  interest  and  other  annual  produce  thereof,  fJ^Jn^oTthe 
for  securing  and  paying,  pro  tanto,  the  provisions  hereinafter  writ-  children, 
ten  in  favour  of  the  child  or  children  of  the  said  marriage :  And 
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aTTLiKo.xi.  the  said  A.  B.  hereby  bindb  and  obliges  himself ,  and  his  heiis, 

executors,  and  successors  whomsoever,  duly  and  punctually  to  con- 

thnShuid^   tent  and  pay  to  the  said  insurance  company  the  premium  and  duty 

SS£wp"^cy  annually  falling  due  on  the  said  policy  during  all  the  days  and 

in  force.  years  of  his  life,  and  report  discharges  thereof  to  the  said  trustees 

and  their  foresaids,  and  so  to  free  and  relieve  the  said  trustees  and 

their  foresaids  of  the  said  annual  payments,  and  whole  consequents 

Tnutec*  to       thereof :  Dbclabing  that  the  said  trustees  and  their  foresaids  shall 

*^^* "bTtoi^  ^*^®  rigl^^j  ^^^  s^*ll  ^^^  ^  bound,  to  pay  the  said  premiums  out 

to  keep  poUcy    of  the  remainder  of  the  funds  under  their  charge,  or  to  advance  the 

"*  **^  same  themselves,  and  to  charge  the  said  A.  B.  therewith :  And  the 

Hubnd  bound  Said  A.  B.  also  BiKDS  and  OBLIGES  himsclf  strictly  to  conform  to  the 

co^tioM  o!r     whole  terms  and  conditions  of  the  said  policy,  and  to  observe  and 

v^y-  fulfil  the  same,  so  that  it  be  preserved  in  full  force  and  effect  dur- 

power  to  the     iug  all  the  days  of  his  life ;  declabing  always,  as  it  is  hereby  ex- 

^^^J  pressly  provided  and  declared,  that  the  said  A.  B.  shall  have  full 

to  the  tnuteee ;  power  and  authority,  at  any  time  hereafter  he  may  think  proper, 

to  pay  to  the  said  trustees  or  their  foresaids  the  sum  of  £  , 

and  to  require    AND  to  require  the  Said  trustees  or  their  foresaids  to  assign  and  con- 

a^^ation  of    ^^y  ^  jj^  ^^  j^jg  assiguecs  the  said  policy,  sums  therein  contained 

and  consequents,  and  the  said  trustees  and  their  foresaids  shall 
thereupon  be  bound  to  reconvey  the  same  accordingly  at  his  ex- 
Tnutees  to  hold  pcusc :  And  IN  THE  KV£KT  of  the  said  A.  B.  making  payment  of  the 
eqSvalent'for"  ^^^  BXHHy  the  Said  trustees  and  their  foresaids  shall  hold  the  same 
the  poUcy,  aad  invested  in  the  securities  or  purchases  hereinafter  mentioned,  and 
apply  interest  shall,  during  the  subsisteucc  of  the  said  marriage,  make  payment 
directed^ ap-  of  the  annual  interest,  or  other  annual  produce  thereof,  as  provided 
Sf^fiSdiS^?**  i^  regard  to  the  foresaid  sum  of  £  :  Furthbb,  the  said  A 

B.  binds  and  obliges  himself  and  his  foresaids  to  pay  to  the  said 
Prorisionof  ^-  ^'9  one  day  after  his  death,  in  case  of  her  surviving  him,  the 
monmii^-       sum  of  £  stcrliug,  for  the  purchase  of  mournings  for  herself 

a  Bom  corre-      ^^'^  ^^^  family ;  And  also  a  further  sum  corresponding  to  a  yearly 
aponding  to       anuuitv  of  £  Sterling,  from  the  period  from  his  death  until 

termly  annoitv  "^  o»  r 

from  hnsband'a  the  first  tcrm's  payment  of  the  annuity  foresaid,  and  that  in  lieu  of 

noity  becomes    aliment  and  family  expenses  for  and  corresponding  to  that  period : 

SmtiSd*fMttfly  MoREOVBB,  the  Said  A.  B.  hereby  renounces  and  discharges  his  jtta 

expenses.         maritt  and  right  of  administration  in,  of,  and  in  relation  to  the 

Benunciation  of  whole  estate  and  effects  now  owing  and  belonging,  or  which  may 

ngb?o£*adSn-  hereafter  be  owing  and  belonging  to  the  said  0.  D.,  and  provides 

istration.  and  declares  that  the  said  estate  and  effects  shall  be  and  remain  a 

separate  estate  in  her  person,  or  in  the  person  of  such  trustees  or 

other  persons  as  she  may  appoint  to  hold  the  same :  And  fubtheb, 

and  as  a  provision  to  the  child  or  children  of  the  said  intended 
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marriage,  the  said  A.  B.  binds  and  obliges  himself  and  his  foresaids  sttlb  ho.  xi. 
to  content  and  pay  to  the  said  trustees  and  their  foresaids,  for  the  obiiMtion  to 
ends,  uses,  and  purposes  hereinafter  specified,  All  and  Whole  the  p»j  •  sum  to 
principal  sum  of  £  ,  and  that  at  and  against  the  first  term  children's  pro- 

of Whitsunday  or  Martinmas  which  shall  occur  six  months  after  ^*"**°*' 
his  decease,  with  the  lawful  interest  from  the  said  term  of  payment 
till  payment,  which  sum  of  £  sterling  shall  be  held  and 

applied  by  the  said  trustees  and  their  foresaids  in  trust  for  behoof 
of  the  child  or  children  of  the  said  intended  marriage,  and  the  sur- 
vivors and  survivor  of  them,  and  the  issue  of  the  bodies  of  such  of 
them  as  may  decease  leaving  such  issue  j>er  stirpes,  m  such  pro-  power  of  diVi- 
PORTIONS,  and  under  such  restrictions,  and  upon  such  terms  and  £^d*w?om ™ 
conditions  as  the  said  A.  B.  may  appoint  by  any  writing  under  his  '*!["*8  to  ^^ 
hand ;  and  in  the  event  of  the  said  A.  B.  failing  to  exercise  the  children's  pro- 
power  of  division  hereby  conferred,  then  in  such  proportions,  and  ^  ***"' 
under  such  restrictions,  and  on  such  terms  and  conditions,  as  the 
said  C.  D.  may  appoint  by  any  writing  under  her  hand,  executed 
after  the  decease  of  the  said  A.  B. ;  but  such  deed  of  division  shall 
not  aflfect  any  share  which  may  have  previously  vested  in  terms  of 
the  declaration  hereinafter  contained :  Akd  failing  such  division,  FaOip^  division, 
equally  to  and  for  behoof  of  all  the  said  children,  or  the  survivors  L'^sn^?^^^^ 
and  survivor  of  them,  jointly  with  the  issue  of  such  of  them  as  may  ^^^^^^.  «iuaiiy 

'  /        ,   •^  •'  and  their  issae. 

have  predeceased  leaving  issue :  Which  sum  of  £  shall  be  pay-  children's  oto- 

able  to  the  child  or  children  of  the  said  intended  marriage  respec-  I{^°^t^"Jm 
tively  at  the  first  term  of  Whitsunday  or  Martinmas  that  shall  occur  J^^^^®'  * 
after  the  decease  of  the  said  A.  B.,  and  after  the  said  child  or  child-  and  upon  tttain- 
ren  shall  respectively  reach  the  years  of  majority  or  be  married,  ^^eing  nu^-^ 
whichever  of  these  last  two  events  shall  first  happen :  And  failing  "<^ 
such  child  or  children  and  their  issue,  or  in  the  event  of  their  exist-  fo^tefoof  of' 
ing  but  all  deceasing  before  the  said  term,  the  said  sum  shall  be  h^^heire*"^ 
payable  to  the  said  A.  B.,  his  heirs  and  assignees,  at  the  first  term 
of  Whitsunday  or  Martinmas  that  shall  occur  after  the  dissolution 
of  the  marriage  without  issue  surviving,  or  after  the  decease  of  the 
longest  liver  of  the  child  or  children  of  the  marriage  and  their  issue 
as  aforesaid :  Dsclabino  alwats  that  the  provisions  before  made  in  interests  of 
favour  of  the  said  child  or  children  and  issue  shall  not  become  at  the  period^f 
vested  interests  in  them  until  the  term  of  payment  thereof  above  P»y™«°*- 
mentioned :  And  declaring  that  the  annual  proceeds  of  the  foresaid  iHaereUanary 
principal  sum  of  £  shall  be  held  and  applied  by  the  said  trus-  SJIHo  ft«^ 

tees  for  the  maintenance,  education,  and  upbringing,  and  other  ne-  ^^'^^' 
cessary  expenses  of  the  child  or  children  of  the  said  intended  mar-  interest  antfl 

Deriod  of  iMiv- 

riage,  and  the  survivors  and  survivor  of  them  and  their  issue  as  ment  to  be  ap- 
aforesaid,  until  the  period  of  payment  of  the  fee  as  aforesaid :  Pro-  ?CT^b3i«)f.  ' 
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UTTLE  XO.  XI. 


Power  to  trus- 
tees to  «>pl  J 
prindpal  tor 
children's  bene- 
fit before  term 
of  payment. 


Power  to  trus- 
tees to  suspend 
payment  oi 
children's 
shares,  and  to 
reduce  same  to 
liferent; 


or  to  create  a 
trust  of  such 
interests. 


Obligation  by 
the  husband  to 
maintain  child- 


ren. 


SeUkment  of  (he 
ladj^B  e$kUe, 

Convejance  to 
trustees  of  her 
whole  estate. 


vmiNG  and  declaring  always  that  the  said  trustees  and  their  foie- 
saids  shall  have  right,  and  they  are  hereby  authorised  and  empow- 
ered, to  lay  out,  expend,  and  apply,  before  the  foresaid  term  of  pay- 
ment, if  they  shall  think  proper,  the  whole  of  the  foresaid  sum  of  £ 
sterling,  or  such  part  or  parts  thereof  as  they  may  deem  fit,  for  the 
use  or  benefit  of  the  child  or  children  of  the  said  intended  marriage, 
or  any  of  them,  or  for  fitting  them  out  in  business  or  in  marriage, 
or  othersvise,  as  the  said  trustees  may  deem  for  the  advantage  of 
such  child  or  children,  the  sum  so  applied  to  or  for  each  child  not 
being  greater  than  his  or  her  proportion  of  the  said  sum,  in  manner 
foresaid  ;  and  in  the  event  of  the  said  trustees  exercising  the  said 
powers,  the  interest  of  such  child  or  children  as  may  be  paid  out,  in 
the  annual  proceeds  of  the  remainder  of  the  said  capital,  shall  cease 
and  determine :  And  further  providing  and  declarino,  but  with- 
out prejudice  to  any  deed  or  writing  which  may  be  executed  by  the 
said  parties  as  aforesaid,  that  it  shall  be  lawful  to  and  in  the  power 
of  the  said  trustees,  if  they  shall  think  such  course  judicious,  of 
which  they  shall  be  the  sole  judges,  to  postpone  or  delay  the  pay- 
ment of  the  provisions  in  favour  of  all  or  any  of  the  said  children, 
or  such  part  of  the  same  as  to  them  shall  seem  proper,  till  such 
period  or  periods  as  they  shall  consider  fit,  or  even  to  restrict  the 
interest  of  all  or  any  of  the  said  children  in  the  said  provision  to  a 
liferent  alimentary  provision  not  affectable  by  their  debts  or  deeds, 
or  the  diligence  of  their  creditors,  and  to  destine  the  fee  thereof  to 
their  issue,  in  such  proportions,  and  on  such  terms  and  conditions, 
as  to  them  may  seem  most  advisable :  And  for  these  purposes,  the 
said  trustees  and  their  foresaids  may  retain  in  their  own  hands,  or 
place  in  the  hands  of  such  trustees  as  may  be  appointed  by  any 
contract  of  marriage  into  which  any  of  the  said  children  may  enter, 
or  of  such  other  trustees  as  the  trustees  herein  named  may  appoint 
for  the  purpose,  the  whole  or  any  part  of  the  said  shares :  Akd  fub- 
TfiER,  the  said  A.  B.  binds  and  obliges  himself  and  his  foresaids  to 
maintain,  upbring,  educate,  and  support,  the  child  or  children  of 
the  said  marriage  in  a  manner  suitable  to  their  station  in  life,  un- 
til the  sons  attain  majority,  and  the  daughters  attain  majority  or 
be  married,  or  until  the  foresaid  provision  of  £  sterling  be 

payable  to  them  respectively,  whichever  of  these  events  shall  first 
happen :  For  which  causes,  and  on  the  other  part,  the  said  C.  D. 
ASSIGNS,  DISPONES,  CONVEYS  and  MAKES  OVER  from  her,  to  and  in  fa- 
vour of  the  said  trustees  and  their  foresaids,  All  and  Sundry  lands 
and  heritages,  goods,  gear,  debts,  claims,  legacies,  funds,  stocks, 
and  generally  the  whole  property,  heritable  and  moveable,  now  be- 
longing or  resting  owing  to  her,  or  that  shall  pertain  and  become 
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owing  and  belonging  to  her  during  the  subsistence  of  the  said  in-  bttle  ho.  xi. 

tended  marriage,  excepting  only  her  provisions  before  specified, 

with  the  whole  vouchers  and  instructions  of  the  premises,  and  full 

power  and  liberty  to  uplift,  receive,  and  discharge  the  same,  and 

with  all  action  and  execution  competent  to  her  thereanent:  Declar-  Application 

ING  that  the  said  estate  and  effects,  and  the  proceeds  and  annual  in-    *'^ 

t^rest  and  produce  thereof,  shall  be  held  and  applied  by  the  said 

trustees  and  their  foresaids  for  behoof  of  the  said  A.  B.  and  C.  D., 

during  the  subsistence  of  their  marriage,  in  alimentary  liferent,  and  for  behoof  of 

for  behoof  of  the  survivor  of  them,  also  in  liferent  and  as  an  ali-  J^e  sS?d^r^f* 

mentary  provision  for  behoof  of  himself  or  herself,  and  of  the  child  **^®™  *°  ^}: 

*'    *-  '  mentary  liie- 

or  children  of  the  said  C.  D. ;  and  that  the  fee  thereof  shall  be  held  rent; 
and  applied  for  behoof  of  the  lawful  children  of  the  said  C.  D.,  whe-  and  for  the 
ther  of  the  present  or  of  any  future  marriage,  and  the  sui-vivors  and  '^^t^'"^ 
survivor  of  them,  and  of  the  lawful  issue  of  such  of  them  as  may 
decease  leaving  such  issue,  in  such  proportions,  and  with  such  re-  in  snch  propor- 
strictions,  and  on  such  terms,  and  payable  at  such  periods,  as  the  the  h^iinVif 
said  C.  D.,  or  (in  the  event  of  her  predecease)  as  the  said  A.  B.  may  aprSnt-^*'  ™*^ 
appoint  by  a  writing  under  her  or  his  hand :  And  failing  such  ap-  failing  which, 
pointment,  equally  to  and  among  the  said  children,  or  the  survivors  jng  childrerT 
of  them,  jointly  with  the  lawful  issue  of  such  of  them  as  may  decease  *"ygj|*®*'  *"^® 
leaving  issue  (the  division  heingper  stirpes)]  and,  unless  otherwise 
directed  in  any  writing  which  may  be  executed  as  aforesaid,  the 
said  provisions  shall  be  payable  to  the  said  child  or  children  at  Provisions  to  be 
the  first  term  of  Whitsunday  or  Martinmas  occurring  after  the  SSTh  oflon^t 
death  of  the  longest  liver  of  the  said  spouses,  and  after  the  said  anrafter^hud- 
child  or  children  shall  respectively  attain  to  majority  or  be  married,  wn  attain  ma- 

"         *^  '  jonty  or  are 

whichever  of  these  last  two  events  shall  first  happen  :  Declaring  married; 

that  the  said  provisions  shall  not  become  vested  interests  in  the  and  to  vest  at 

said  child  or  children  until  the  term  of  payment  above  mentioned :  m^t.^  ^^ 

And  failing  such  child  or  children  and  their  lawful  issue,  or  in 

the  event  of  their  existing  but  all  deceasing  before  the  said  term 

of  payment  of  their  provisions,  then  for  behoof  of  the  said  C.  D., 

and  of  her  nearest  heirs  whomsoever,  or  assignees,  in  fee :  Declar-  Trustees  to 

ING  that  it  shall  be  lawful  to  the  said  trustees,  with  consent  of  the  anticipate  p^- 

said  A.  B.  and  C.  D.,  or  the  survivor  of  them  in  life,  to  withdraw  ^n"* *°  ^^^^ " 

from  the  said  liferent,  or,  after  the  lapse  thereof  and  before  the 

child  or  children  of  the  said  marriage  shall  be  paid,  to  pay  or  apply 

a  portion  or  the  whole  of  the  estimated  share  or  shares  of  any  of  the 

children  of  the  said  marriage  in  the  means  and  estate  of  the  said 

C.  D.  in  or  towards  setting  them  up  in  business,  or  fitting  them  out 

in  marriage,  of  the  expediency  of  which,  as  well  6is  of  the  amount 

so  to  be  supplied,  the  trustees  shall  be  the  sole  judges  ;  And  on  the 
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wTLi  HO.  XI.  other  hand,  the  Bald  trustees  and  their  foresaids  shall  have  the 

same  power  of  withholding  payment,  and  the  same  powers  of  re- 

rartncttoiife-    striction  in  regard  to  the  means  and  estate  of  the  said  G.  D.  as  is 

5"^tWoo***   hereinbefore  provided  in  their  favour  in  regard  to  the  provision 

J^I^Jj^/***      hereinbefore  made  by  the  said  A.  B.  in  favour  of  the  child  or  child- 

Liferenta  (fe-      reu  of  the  Said  marriage :  DECLABiNa  that  the  liferents  above  writ- 

tarr.       ^'    ten  are  and  shall  be  strictly  alimentary,  and  not  affectable  by  the 

debts  or  deeds  of  the  said  spouses,  or  either  of  them,  or  of  the  survivor 

of  them,  or  by  any  diligence  or  execution,  personal  or  real,  compe- 

8h»r«  of  re-      tent  to  follow  hereon ;  and  providing  that  the  shares  of  the  whole  pro- 

pftyabie  to  legal  visious  under  these  presents  falling  to  such  of  the  issue  of  the  said 

*'**'^^'°^         child  or  children  who  may  be  in  minority  shall  be  paid  to  his  or 

In  the  erent  of  her  legal  guardians :  And  also  DECLARiNa,  as  it  is  hereby  expressly 

?b*mwrfilge      provided  and  declared,  that  in  the  event  of  the  dissolution  of  the 

?sro^'^e"nr-    ^^^^  marriage  by  the  decease  of  one  of  the  spouses  without  a  living 

▼^▼«ijpo"»     child  being  procreated  of  the  same,  or  in  the  event  of  a  child  or 

tnut  created  by  children  existing,  but  of  such  child  or  children  and  their  issue  all 

doee?'    '    *  predeceasing  the  survivor  of  the  spouses,  the  trust  hereby  created 

in  regard  to  the  means  and  estate  of  such  survivor  shall,  upon  the 

execution  by  him  or  her  of  a  declaration  in  writing  to  that  effect, 

cease  and  come  to  an  end,  and  the  said  trustees  and  their  foresaids 

shall  reconvey  and  pay  such  estates,  and  the  proceeds  and  annual 

produce  thereof,  to  such  survivor  and  his  or  her  heirs  and  assignees ; 

OmeraiProffi'  And  ALSO  DECLARING,  as  it  is  hereby  expressly  provided  and  de- 

■•'<««•  clared,  that  the  foresaid  annuity  in  favour  of  the  said  C.  D.,  and  the 

Jut  mariu  aad  wholo  provisious  hereby  conceived  in  fcivour  of  or  descending  upon 

right  of  adnun-  females,  whether  provided  by  the  said  A.  B.  or  C.  D.,  shall  be  se- 

istration  offe-  .'  ...         ,.,  ri- 

nudes  excluded,  clusive  of  the  ju8  marttt  and  right  of  administration  of  husbands, 
and  of  the  debts  and  deeds  of  such  husbands,  or  of  any  diligence  or 
ProvisioM  to  be  exocution  Competent  to  follow  thereon,  which  provisions  herein- 
of  Sg3  rights"   before  written  in  favour  of  the  said  spouses  shall  be,  and  hereby 
of  thegpouaea.   ^^^^  accepted  of  by  them  respectively,  as  in  lieu  and  in  full  satis- 
faction of  all  terce  or  courtesy  of  lands, /zm  relictce,  or  legal  share 
of  moveables,  and  of  any  and  every  other  right  or  claim  which 
he  or  she  or  his  or  her  heirs,  executors,  or  representatives,  could 
ask  or  claim  by  or  through  the  decease  of  either  of  the  said  spouses, 
or  out  of  the  goods  in  communion  between  the  spouses,  the  good- 
will of  each  spouse  only  excepted  [if  the  husband  is  possessed  of^  or 
has  the  prospect  of  succeeding  to,  English  reed  estate,  the  JbUowing 
words  may  he  added:  And  also,  in  lieu,  and  in  full  bar  and  satis- 
faction of  the  dower  or  thirds  which,  at  the  common  law,  or  by 
Discharge  of      custom,  the  Said  G.  D.  could,  or  otherwise  might  claim  out  of  any 
legal  proTiaions  jj^g^gj^  ^^^^^  ^^^^^  j^ay  belong  to  the  said  A.  B.]  ;  and  such  terce, 
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courtesy,  jvs  rdictce,  and  other  rights,  are  hereby  discharged  ac-  btylb  mo.  h. 
cordingly :  and  in  consideration  of  the  foregoing  provision  in  favour 
of  the  children  of  the  marriage,  their  right  to  legitim  is  hereby  dis-  Discharge  of 
charged,  except  in  the  event  of  legitim  being  eflfectually  claimed  by  RSerJation  of 
the  children  of  any  subsequent  marriage,  in  which  case  their  right  n^ht  in  compe- 
to  a  share  of  the  legitim  fund  is  reserved  ;  But  in  case  of  their  ac-  children  of 
cepting  such  last  reserved  right,  they  shall  be  bound  to  collate  and  marriage" 
renounce  the  provisions  hereby  conceived  in  their  favour  by  the  ^T^  **  ^ 
said  A.  B. :  And  the  parties  hereto  provide  and  declare  that  the 
said  trustees  and  their  foresaids,  whether  acting  under  the  first  or 
second  part  of  these  presents,  shall  be,  and  are  hereby  specially  ^^^^t  to  lend, 
authorised  and  empowered  to  lend  out  the  trust-funds,  or  any  part  ^^j^^^nai 
thereof,  upon  the  security  of  lands  or  houses,  or  other  heritable  secwity; 
property,  in  the  United  Kingdom,  or  the  debentures  of  any  railway 
company  therein,  or  on  the  security  of  the  government  funds,  or 
of  shares  in  chartered  or  incorporated  companies  in  Great  Britain  ; 
or  to  invest  the  same  in  the  purchase  of  lands,  houses,  or  other 
heritable  property,  feu-duties,  or  ground-rents,  in  the  United  King- 
dom, or  government  stock,  or  of  shares  in  the  stock  of  any  char- 
tered  or  incorporated  company  in  the  United  Kingdom  in  which 
the  liability  of  each  shareholder  is  limited  to  the  value  of  the  stock 
held  by  himself ;  or  to  retain  the  same  in  bank  in  the  United  King-  to  deposit  in 
dom,  and  from  time  to  time  to  alter  and  renew  the  securities  as  ^  ^^^ 
may  be  necessary,  or  may  seem  to  them  proper :  Declaring  that  securities. 
the  said  trustees  and  their  foresaids  shall  have  the  most  ample  iJ*?dJtionIfuie 
powers  in  realising  and  uplifting  the  interest  of  the  said  C.  D.  in  mJf,J^me^of 
any  trust  or  other  estate  in  which  she  may  be  a  beneficiary ;  that  *>»«  ^»fe'» 
they  may  settle  by  compromise,  arbitration,  or  by  the  advice  of 
counsel,  any  questions  which  may  arise  relative  thereto ;  concur  in 
realising,  in  such  manner  as  they  may  deem  expedient,  any  such 
estate,  and  grant  in  favour  of  the  trustees,  or  other  parties  admin- 
istering the  same,  all   discharges,  ratifications,  and  acquittances 
they  may  deem  proper  in  the  premises:    That  they  may  settle  Power  to  pay 
and  pay  out  the  amount  of  the  shares  of  the  various  beneficiaries  f^t^'^es 
entitled  to  the  fee  as  they  become  payable,  either  by  conveying  a  Sbe^tott^d 
portion  or  portions  of  the  said  means  and  estates  to  them,  or  by  ^fT^®^*^ ' 
paying  their  shares  in  money,  or  partly  in  the  one  way  and  partly 
in  the  other  way,  as  to  the  said  trustees  shall  seem  fit,  and  upon 
such  valuation  or  estimate  of  the  amount  and  value  of  the  said 
means  and  estates,  or  any  part  or  parts  thereof,  as  to  them  shall 
seem  rierht,  whether  made  by  themselves  or  by  others :  Declar-  Provision  as  to 
INO  also,  as  it  is  hereby  expressly  provided  and  declared,  that  favestoents. 
the  said   trustees  shall  not  be  liable  for  the   sufficiency  of  the 
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fITTLB  KO.  XI. 


Power  to  ap- 
point fMt<Mr8. 


Proviso  u  to 
exercise  of 
power  of  as- 
sumption. 


Appointment 
of  tutors  and 
curators. 


Limitation  of 
liability  of 
tutors  and 
curators. 


Registration  for 
execution. 


securitieB  upon  which  they  may  invest  any  part  of  the  trust- 
funds,  or  of  the  company  from  which  they  may  purchase  an  an- 
nuity as  aforesaid,  provided  such  security  or  company  was  reckoned 
sufficient  at  the  time  of  the  investment  or  purchase  ;  nor  shall 
they  be  liable  that  the  property,  funds,  or  shares  which  they  may 
purchase  with  the  trust-funds,  or  any  part  thereof,  shall  realise  the 
price  or  prices  at  which  the  same  were  purchased,  but  each  of  them 
shall  be  liable  for  his  own  actual  intromissions  only,  deducting  and 
retaining  his  necessary  expenses  and  disbursements,  conform  to  re- 
ceipts under  his  hand  [See  No,  IV.  for  form  of  special  indemnity 
clanaes]  :  with  power  to  the  said  trustees  to  nominate  and  appoint 
any  one  of  their  own  number,  or  any  other  proper  person  or  per- 
sons, to  act  as  fkctor  under  them  in  the  management  of  the  trust, 
allowing  him  or  them  a  reasonable  gratification  for  trouble,  for 
whose  management  and  intromissions  they  shall  not  be  liable,  pro- 
vided he  or  they  find  security  for  intromissions  which  was  reckoned 
sufficient  at  the  time  it  was  taken ;  Declarikg,  that  so  soon  as  the 
acting  trustees  under  these  presents  are  reduced  to  two,  they  shall 
be  obliged  to  nominate  and  assume  at  least  two  other  trustees  to 
act  along  with  them  in  the  management  of  the  said  trust;  and 
there  are  hereby  conferred  upon  the  said  trustee  or  trustees  who  may 
be  assumed  from  time  to  time  the  whole  powers,  privileges,  and 
exemptions  conferred  upon  the  trustees  hereby  named:  And  in 
DEFAULT  of  any  subsequent  appointment  to  be  made  by  himself,  the 
said  A.  £.  hereby  nominates,  constitutes,  and  appoints  the  trustees 
hereby  named,  and  their  foresaids,  to  be  tutors  and  curators  and 
tutor  and  curator  to  any  child  or  children  who  may  be  bom  of  the 
said  marriage,  with  all  the  powers,  privileges,  and  exemptions  hereby 
conferred  upon  the  said  trustees,  or  belonging  by  law  to  the  office  of 
guardian,  according  to  the  most  liberal  interpretation  ;  subject  to 
the  declaration  that  such  tutors  and  curators  shall  not  be  liable  for 
omissions,  nor  the  one  for  the  other,  either  in  solidum  or  pro  rtxta^ 
but  each  for  his  own  actual  intromissions  with  the  means  and  estate 
of  the  said  children,  and  for  his  own  individual  acts  of  administra- 
tion :  And  both  parties  consent  to  the  fiegistration  hereof  for  pre- 
servation and  execution. — In  witness  whereof,  etc. 
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8TYLK  NO.  XII. 


No.  XII. — Form  of  Contract  of  Marriage,  where  the  HuahaTid  has 
realised  property. — Jointure  to  Widow  ;  aliment  and  mourn' 
inga. — Discharge  of  marital  rights, — Provision  to  Children, 
varying  toith  the  number. — Special  conveyance  of  Heritable 
securities,  stock,  and  interest  in  Trust-Estate  in  security  of 
Wife  and  Children's  provisions. — Purposes  of  trust,  and 
potaers. — Conveyance  by  Wife  as  in  No,  XL 

This  Contract  of  Marriage,  entered  into  by  and  between  the 
parties  following,  viz.,  A.  B.  of  X,,  of  the  one  part,  and  Miss  C. 
D.,  daughter  of  E.  D.,  Esquire  of  Y.,  of  the  other  part,  witnesseth 
that  the  said  A.  B.  and  C.  D.,  having  conceived  a  mutual  attach- 
ment, HAVE  ACCEPTED,  and  hereby  do  accept  of  each  other  for  law-  Acceptance  as 
ful   spouses,  AND  PROMISE  to  solcmnise  their  marriage  with  all^^il^'^j^ 
convenient  speed  agreeably  to  the  i-ules  of  the  Church :  In  con-  solemnise  mar- 
TEMPLATION  of  which  marriage,  and  for  a  provision  to  the  said  C.  D.,  Provisiana  to 
in  case  of  her  surviving  him,  the  said  A.  B.  hereby  binds  and  ^^^'  tj^n  ^ 
OBLIGES  himself,  and  his  heirs,  executors,  and  successors  whomso-  v^y  jointure. 
ever,  all  jointly  and  severally,  renouncing  the  benefit  of  discussion 
and  division,  to  content  and  pay  to  the  said  C.  D.,  during  all  the 
days  and  years  of  her  life  after  his  death,  a  free  liferent  annuity  or 
jointure  of  £  sterling,  payable  half-yearly  by  equal  por- 

tions, beginning  at  the  first  term  of  Whitsunday  or  Martinmas  that 
shall  happen  after  his  death  for  the  half-year  succeeding  the  said 
term,  with  the  interest  of  each  term's  payment,  at  the  rate  of  £5 
per  centum  per  annum,  from  and  after  such  term  until  payment, 
and  one-fifth  part  of  each  term's  payment  further  in  name  of  liqui- 
dated damages,  expenses,  and  penalty,  in  case  of  and  for  each  fail- 
ure in  the  punctual  payment  of  the  said  annuity,  besides  the  same 
itself,  and  the  interest  thereof  at  the  rate  of  £6  per  centum  per 
annum  ;  And  also  a  further  sum  of  £  sterling,  in  lieu  Allowance  for 

of  aliment  and  family  expenses  for  the  period  from  his  death  until  mSurnin^^ 
the  first  term's  payment  of  the  foresaid  annuity,  and  the  sum  of 
£  for  mournings :  Moreover,  the  said  A.  B.  hereby  re-  Discharge  of 

nounces  and  discharges  his  Jtis  mariti  and  right  of  administration  ™"'^^  "e^'*- 
in,  of,  and  in  relation  to,  the  whole  estate  and  effects  now  owing  and 
belonging,  or  which  may  hereafter  be  owing  and  belonging  to  the 
said  C.  D.,  and  provides  and  declares  that  the  said  estate  and 
effects  shall  be  and  remain  a  separate  estate  in  her  person,  or  in  the 
person  of  such  trustees  or  other  persons  as  are  hereinafter  or  may 
be  lawfully  appointed  to  hold  the  same :  And  for  a  provision  to  Provisions  to 
the  child  or  children  of  the  said  intended  marriage,  the  said  A.  B.  ^'*''^'**"- 
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■TTLs«o.xit.  hereby  bindb  and  obliges  himself  and  his  foresaids,  all  jointly  and 
severally,  renouncing  the  benefit  of  discussion  and  division,  to  pay 
to  the  trustees  after  named  and  designed,  and  their  successors  in 
office,  as  after  mentioned,  for  the  ends,  uses  and  purposes  herein- 
Banu  pftjabie    after  specified,  the  sums  following,  viz. :   In  the  event  of  there 
ooMwMhroe,  being  only  one  child  of  the  said  intended  marriage,  or  only  the  issue 
ranu^v^ff     of  one  child  who  may  have  previously  deceased,  surviving  the  said 
A.  B.,  the  sum  of  £1000  sterling  ;  in  the  event  of  there  being  two 
children  of  the  said  marriage  either  surviving  the  said  A.  B.  or 
represented  by  lawful  issue  him  surviving,  the  sum  of  £2000  ster- 
ling; and  in  the  event  of  there  being  three  or  more  children  of 
the  said  marriage,  either  surviving  the  said  A.  B.  or  represented  by 
lawful  issue  him  surviving,  tlie  sum  of  £3000  sterling;  and  that 
at  the  first  term  of  Whitsunday  or  Martinmas  occurring  after  his 
decease,  with  interest  thereon,  at  the  rate  of  £6  per  centum  per 
AppUcatiop  of    annum,  from  and  after  that  term  until  payment ;  which  sum,  or 
turns  pro      .   ^j^^  subjects  hereinafter  conveyed  to  the  trustees  of  this  contract  in 
security  thereof,  shall  be  held  and  applied  by  the  said  trustees  in  trust 
for  behoof  of  the  child  or  children  of  the  said  marriage,  and  the  sur- 
vivors and  survivor  of  them,  and  the  lawful  issue  of  such  of  them  as 
Reserved  power  may  have  deceased  leaving  issue,  in  such  shares  and  proportions, 
viaon,       |jjj(j^jp  g^^jj  restrictions,  and  payable  at  such  times  and  in  such 
manner,  as  the  said  A.  B.  may  appoint  by  any  testamentary  or  other 
writing  under  his  hand  [a  qualified  power  of  division  is  sometimes 
fai]in|f  which,    given  to  the  wife,  as  in  No,  XL]  ;  and  failing  such  division,  equally 
be^iudmongst  to  and  for  behoof  of  the  children  of  the  said  marriage,  and  to  the 
SiidM^joSrtiv  s^^rvivors  and  survivor  of  them,  jointly  with  the  issue  of  such  of 
with  issae,  etc.  them  as  may  have  predeceased  leaving  issue  (the  division  being  jper 
Provisioiis  to  be  stirpes)  I  And  IN  THB  EVENT  of  the  Said  A.  B.  failing  to  exercise 
children  at  m»-  the  power  of  divisiou  hereby  reserved  to  him,  the  said  provisions 
jorrty^or  mar-    ^]^^\i  \yQ  payable  to  the  child  or  children  of  the  said  intended  mar- 
riage respectively  at  the  first  term  of  Whitsunday  or  Martinmas 
that  shall  occur  after  the  decease  of  the  said  A.  B.,  and  after  the 
said  child  or  children  shall  respectively  attain  the  years  of  majority 
or  be  married,  whichever  of  these  last  two  events  shall  first  happen ; 
and  failing  such  child  or  children  and  their  issue,  or  in  the  event 
of  their  existing  but  all  deceasing  before  the  said  term,  the  said 
sum  shall  be  payable  to  the  said  A.  B.,  his  heirs  and  assignees,  at 
the  first  term  of  Whitsunday  or  Martinmas  that  shall  occur  after 
the  dissolution  of  the  marriage  without  issue  surviving,  or  after  the 
decease  of  the  longest  liver  of  the  child  or  children  of  the  marriage 
•ad  not  to  yest  and  their  issue  as  aforesaid ;  it  being  the  intention  of  the  parties 
pilym«n*-  ""**  ^^^*  *'^^®  provisions  before  made  in  favour  of  the  children  of  the 
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xnarriage  shall  vest  in  them  at  and  only  upon  the  arrival  of  the  btyl«  ko.  xu. 
term  of  payment  foresaid :  And  fob  securing,  pro  tanto,  payment  cjoDveyance  to 
of  the  said  annuity,  and  the  provisions  hereinafter  made  in  favour  S***71i!°  ***"' 
of  the  children  of  the  marriage,  the  said  A.  B.  hereby  assigns,  dis-  visiona. 
i^ONES,  and  conveys,  to  and  in  favour  of 

and  the  survivors  and  acceptors  and 
survivor  and  acceptor  of  them,  the  major  number  surviving  and 
accepting,  and  resident  in  Great  Britain,  from  time  to  time  being  a 
quorum,  and  to  the  heirs  of  the  last  survivor  of  the  acceptors,  as 
trustees  and  trustee  for  the  ends,  uses,  and  purposes  hereinafter 
-written :    Primo,  A  bond  and  disposition  in  security,  dated  the  i.  Heritable 

day  of  ,  for  the  sum  of  £  ,  granted  by  ^^^  ^' 

M.  N.  in  favour  of  the  said  A.  B.,  with  interest  from  the 
day  of  ,  and  also  All  and  Whole  [Aere  describe  the 

lands]  f  all  as  specified  and  described  in  the  said  bond  and  disposi- 
tion in  security,  which  is  registered  in  the  Eegister  of  Sasines  at 

on  the  day  of  :  Sbcundo,  All  and  2.  Person*! 

Whole  the  sum  of  £  of  the  stock  of  the  Rail- 

way Company,  conform  to  a  separate  transfer  thereof,  of  the  date 
of  these  presents,  executed  by  the  said  A.  B.  in  favour  of  the  par- 
ties herein  nominated  as  trustees,  declaring  that  the  said  stock 
transferred  as  aforesaid  shall  be  held  and  applied  by  the  said  par- 
ties for  the  same  purposes  as  are  hereinafter  declared  in  relation  to 
the  estate  hereby  conveyed  to  the  trustees :  Tkrtio,  AU  and  Whole  3.  interest 
the  w^hole  right,  share,  and  interest  now  belonging  to  and  vested  bg  Jiat.^^ 
in  the  said  A.  B.,  or  which  may  hereafter  belong  to  or  become 
vested  in  him,  of  and  in  the  means  and  estate  of  his  parents,  or 
either  of  them,  under  or  in  terms  of  the  marriage-contract  entered 
into  between  them,  dated  the  day  of  ,  and 

recorded  in  the  Books  of  Council  and  Session  the  days  of 

,  including  any  right,  share,  and  interest  which  may 
have  accresced  or  may  accresce  to  him  under  the  provisions  of  the 
said  contract  in  consequence  of  the  decease  of  any  of  his  brothers 
or  sisters,  but  excepting  from  this  conveyance  any  right,  share, 
and  interest  which  may  have  vested  or  may  vest  in  such  brothers 
or  sisters,  and  may  accrue  to  him  as  their  executor  or  legatee ;  and  Exception  of  a 

SPECIALLY  EXCEPTING  therefrom  the  principal  sum  of  £  ,  j^  wnveyed  in 

part  of  his  right,  share,  and  interest  under  the  provisions  of  the  "^^^y- 
said  marriage-contract,  which  is  hereby  specially  reserved  to  him- 
self to  uplift  and  dispose  of  at  pleasure ;  with  full  power  to  the  said 
trustees  and  their  foresaids  to  uplift,  receive,  assign,  and  discharge 
the  same,  and  to  sue  for  and  recover  the  same,  and  to  grant  all 
writings  and  take  all  steps  necessary  for  that  purpose ;  excepting 
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BTYLi  HO.  XII.  always  from  this  power  the  said  principal  sum  of  £  ,  reserved 

Application  of  ^  aforesaid :  Declaring  that  the  said  trustees  and  their  foresaids 
^«^°^  <»"-  shall  apply  the  subjects  hereby  conveyed,  or  which  may  be  realised 
riij.  by  them  in  virtue  of  the  powers  herein  conferred,  for  the  ends, 

1.  PAymentof  uses  and  purposes  following,  viz.:  In  the  first  place,  in  pay- 
2**^1^1  to  be  nient  of  the  expenses  of  executing  this  trust :  In  the  second  place, 
Mid  to  the  bus-  ^j^^  g^jj  trustccs  shall  pav  the  annual  interest  and  produce  of  the 

nuid  for  uimen-  ^   "^  ^  . 

urj  purposes,    said  cstate  hereby  conveyed  to  them,  so  far  as  realised,  to  the  said 

A.  B.  during  all  the  days  of  his  life,  for  the  alimentary  behoof  of 

the  spouses  and  the  children  of  their  marriage ;  and  the  right  and 

interest  therein  shall  not  be  affectable  by  his  debts  or  deeds,  or  the 

3.  After  hns-     diligence  of  his  creditors :  In  the  third  place,  and  upon  the  dis- 

fundtobeap.    solutiou  of  the  marriage,  the  said  trustees  and  their  foresaids  shall 

mlrtiiw^ii*M5?  ^PpJy  *^®  proceeds  of  the  said  estate  hereby  conveyed  to  them, 

ment  of  the       when  realised,  for  securing  and  paying,  pro  tanto,  alike  out  of  prin- 

Tnisteea  em-     cipal  as  of  interest,  the  foresaid  annuity  or  jointure ;  with  power 

purchiL^  M       *^  *'^^  ^^i^  trustees,  should  they  deem  it  proper,  of  which  they 

•nnuity.  shall  be  the  sole  judges,  to  secure  the  said  annuity,  in  whole  or  in 

part,  by  purchasing  an  annuity  from  any  respectable   insurance 

company,  or  from  such  party  or  parties  as  they  may  think  proper: 

Residue  charee-  And  IN  THE  LAST  PLACE,  the  Said  trustees  shall  hold  and  apply  the 

ren'spromions'  residue  and  remainder  of  the  estate  hereby  conveyed  to*  them  in 

payment  of  the  foresaid  provisions  in  favour  of  the  child  or  children 

of  the  said  marriage,  and  their  lawful  issue,  in  terms  of  the  desti- 

Surpius, ifany,  nation  abovc  written;  and  any  surplus  remaining  in  their  hands 

b  Jband's  as-  *  after  fulfilment  of  the  purposes  hereinbefore  contained  shall  be  paid 

signees.  ^^  ^j^^  g^^jj  ^  2^  j^jg  y^q{^  ^nd  assignccs :  And  failing  any  child 

whole  residue,  or  children  of  the  said  marriage  and  their  issue,  or  in  the  event  of 
S  failure^of  their  existing  but  all  deceasing  without  having  acquired  a  vested 
^^^'  interest  in  the  provisions  above  written,  the  whole  residue,  after 

paying  or  securing  the  foresaid  liferent  annuity,  shall  be  paid  and 
applied  in  the  same  manner  as  is  above  directed  with  regard  to  the 
Proceeds  of       ^^^^  surplus ;  DECLARING  that  the  auuual  proceeds  of  the  said  estate 
mhwrit^to  be    l^^^^^^y  couvcyed  to  the  said  trustees  shall,  after  the  death  of  the 
applied  for  the    said  A.  B.,  and  after  paying  the  said  annuity  or  jointure,  be  held 
the  children,      and  applied  by  them  for  the  maintenance,  education,  and  upbring- 
ing, and  other  necessary  expenses,  of  the  child  or  children  of  the 
said  intended  marriage,  and  the  survivors  and  survivor  of  them  and 
their  issue  as  aforesaid  until  the  period  of  payment  of  the  fee  as 
Trustees  em-     aforesaid  ;  PROVIDING  and  DECLARING  always,  that  the  said  trustees 
SdMt^ply^^^^^   ^^^  ^h®^^  foresaids  shall  have  right,  and  they  are  hereby  authorised 
of  children  s      ^j^j  empowered,  to  lay  out,  expend  and  apply,  before  the  foresaid 
tcYm  of  payment,  if  they  shall  think  proper,  the  whole  of  the  fore- 
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said  estate  hereby  conveyed,  or  such  part  or  parts  thereof  as  they  btylb  no.  xn. 
may  deem  fit,  for  the  use  or  benefit  of  the  child  or  children  of  the 
said  intended  marriage,  or  any  of  them,  or  for  fitting  them  out  in 
business,  or  in  marriage,  or  otherwise,  as  the  said  trustees  may  deem 
for  the  advantage  of  such  child  or  children,  the  sum  so  applied  to 
or  for  each  child  not  being  greater  than  the  share  appointed  or 
falling  to  him  or  her  out  of  the  said  estate  in  manner  foresaid ;  and 
in  the  event  of  the  said  trustees  exercising  the  said  powers,  the 
interest  of  such  child  or  children  as  may  be  paid  out  in  the  annual 
proceeds  of  the  remainder  of  the  said  capital  shall  cease  and  deter- 
mine :  And  further  providing  and  deolaring,  but  without  prejudice  Trustees  em- 
to  any  deed  or  writing  which  may  be  executed  by  the  said  A.  B.  as  fSspend  pay- 
aforesaid,  that  it  shall  be  lawful  to,  and  in  the  power  of  the  said  ^n^gprJ^ioM. 
trustees,  if  they  shall  think  such  course  judicious,  of  which  they 
shall  be  the  sole  judges,  to  postpone  or  delay  the  payment  of  the 
provisions  in  favour  of  all  or  any  of  the  said  children,  or  such  part 
of  the  same  as  to  them  shall  seem  proper,  till  such  period  or  periods 
as  they  shall  consider  fit ;  or  even  to  restrict  the  interest  of  all  or  or  to  restrict 

c.i  •!      v»ij  •      at.  'J  ••         J.  I'jT  t      1*  interest  to  ft 

any  of  the  said  children  in  the  said  provision  to  a  uferent  alimen-  uferent; 
tary  provision,  not  affectable  by  their  debts  or  deeds,  or  the  dili- 
gence of  their  creditors,  and  to  destine  the  fee  thereof  to  their  issue 
in  such  proportions,  and  in  such  terms  and  conditions  as  to  them 
may  seem  most  advisable  ;  and  for  these  purposes,  the  said  trus-  or  to  create  a 
tees  and  their  foresaids  may  retain  in  their  own  hands,  or  place  in  *"*^*' 
the  hands  of  such  trustees  as  may  be  appointed  by  any  contract  of 
marriage  into  which  any  of  the  said  children  may  enter,  or  of  such 
other  trustees  as  the  trustees  herein  named  may  appoint  for  the 
purpose,  the  whole  or  any  part  of  the  said  shares :  And  further,  obligation  by 
the  said  A.  B.  binds  and  obliges  himself  and  his  foresaids  to  main-  ^  m^teSI^ 
tain,  upbring,  educate,  and  support,  the  child  or  children  of  the  children. 
s^d  marriage  in  a  manner  suitable  to  their  station  in  life,  until  the 
sons  attain  majority,  and  the  daughters  attain   majority  or  be 
married,  or  until  the  proceeds  of  the  foresaid  estate  be  payable  to 
them  respectively,  whichever  of  these  events  shall  first  happen: 
For  which  causes,  and  on  the  other  part,  etc.  [as  in  Style  No,  XL,  settlement  of 
adding  a  direction  to  record  the  clause  of  assignation  of  bond  and  ^^®^  *^^^' 
disposition  in  security,  as  above,  or  any  other  heritable  property 
which  Tnay  be  the  subject  of  a  special  conveyance]. 
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0TTLK  «0.  ZIII. 


No.  XIII. — Contract  of  Marriage  where  the  Husband  is  preRumptive 
heir  to  an  entailed  estate. — Jointure  to  WidoWj  secured  upon 
the  rents  of  the  estcUe. — Obligatcry  provisions  to  Widow  and 
Children  as  in  preceding  examples. 


AoceptaaoeM 
nKNues,  and 
oDligBtion  to 
lolemiiise  the 
Buuriage. 

Numtive  of 
the  hubaod's 
titles. 


Jointure  of 
£  per 

annam  to  the 
lady  under  the 
Aberdeen  Act, 
restricted  in 
terms  of  that 
Act. 


It  is  CONTRACTED,  AGREED,  and  matrimonially  ended  between  the 
parties  following,  viz.,  A.  B.,  Esquire,  eldest  son  of  E.  B.,  Esqnire 
of  X.,  on  the  one  part,  and  Miss  C.  D.  of  Y.,  on  the  other  part,  in 
manner  following :  That  is  to  say,  the  said  A.  B.  and  C.  D.  have 
agreed  to  accept,  and  do  hereby  accept,  of  each  other  as  lawful 
spouses,  and  bind  and  oblige  themselves  to  solemnise  their  marriage 
with  all  convenient  speed,  in  usual  form:  In  contemplation  of 
which  marriage,  the  said  A.  B.,  considering  that  he  is  the  heir  next 
entitled  to  succeed  after  his  said  father  to  the  entailed  lands  and 
estates  of  X.  and  others  in  the  counties  of  E.  and  F.,  under  the 
several  deeds  of  entail  thereof,  viz.  [here  narroie  the  titles']  ;  and 
tliat  upon  the  treaty  for  the  said  intended  marriage,  it  was  agreed 
that  the  said  A.  B.  should,  in  anticipation  of  his  succession  to  the 
said  several  entailed  lands  and  others,  settle  and  secure  to  the  said 
C.  D.,  his  intended  wife,  in  the  event  of  her  surviving  him,  a  join- 
ture to  the  full  amount  permitted  to  heirs  of  entail  by  the  Act  of 
Parliament  passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  chapter  eighty-seven,  entituled  "  An  Act 
to  authorise  the  proprietors  of  entailed  estates  in  Scotland  to  grant 
provisions  to  the  wives  or  husbands  and  children  of  such  proprie- 
tors," but  subject  to  postponement,  in  terms  of  the  said  Act,  during 
the  subsistence  of  a  prior  jointure  on  the  said  lands  and  others,  and 
subject  to  all  the  other  provisions  of  the  said  Act :  Therefore  the 
said  A.  B.,  as  if  he  had  already  succeeded  to  the  said  several  en- 
tailed lands  and  others,  and  were  in  possession  and  infeft  therein, 
does  hereby,  in  virtue  of  the  powers  contained  in  the  said  Act,  and 
of  all  other  powers  and  faculties  competent  to  him,  provide  and 
bind  and  oblige  himself,  and  the  heirs  of  entail  succeeding  to  him 
in  the  entailed  lands  and  estates  hereinbefore  and  after  mentioned, 
duly  and  validly  to  infeft  and  seise  the  said  C.  D.,  his  intended 
wife,  in  case  she  shall  survive  him,  in  an  annuity  or  liferent  provi- 
sion, out  of  the  entailed  lands  and  others  hereinafter  described,  by 
way  of  annuity,  of  £  sterling  per  annum,  free  of  all  burdens 

and  deductions  whatsoever,  except  property  and  income  tax,  during 
all  the  days  of  her  life,  but  subject  to  postponement,  as  provided  by 
the  said  Act,  during  the  subsistence  of  the  prior  jointures  affecting 
the  said  lands  and  others  (if  the  same  shall  be  subsisting  at  the 
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d.eath  of  the  said  A.  B.),  and  subject  also  to  restriction,  in  terms  of  sttlb  ko.  xm. 
the  said  Act,  in  the  event  of  the  said  sum  of  £  exceeding 

the  sum  permitted  by  the  said  Act,  and  subject  also  to  the  whole 
other  conditions,  provisions,  and  limitations  applicable  thereto,  con- 
tained in  the  said  Act :  To  be  uplifted  and  taken  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  beginning 
the  first  term's  payment  thereof  at  the  first  of  these  terms  next 
after  the  decease  of  the  said  A.  B.  for  the  half-year  immediately 
following,  and  so  forth  half-yearly  thereafter  in  advance,  during 
the  lifetime  of  the  said  C.  D.,  with  a  fifth  part  more  of  liquidate 
penalty  for  each  term's  failure  in  payment  of  the  said  annuity,  and 
interest  thereof,  at  the  rate  of  five  per  centum  per  annum,  from  the 
respective  terms  of  payment  thereof,  during  the  not  payment  of  the 
same ;  furth  of  All  and  Sundry  the  lands  and  others  after  men-  Description  of 
tioned,  viz.  [here  take  in  the  description  of  the  lands]  :  To  be  holden,  *  *^  ^  ' 
the  said  annuity  or  liferent  provision  of  £  sterling,  subject  as 

aforesaid,  upliftable  furth  of  the  lands  and  others  before  described ; 
but  always  with  and  under  the  conditions,  provisions,  and  limita- 
tions expressed  in  the  said  Act,  by  the  said  C.  D.  of  and  under  the 
said  A.  B.,  and  his  heirs  and  successors  in  the  said  lands  and  others, 
in  free  blench  farm  for  payment  of  one  penny  Scots  money  upon 
the  ground  of  the  said  lands  at  Whitsunday  yearly,  in  name  of 
blench  farm,  if  asked  only :  And  further,  the  said  A.  B.  hereby 
assigns  and  makes  over  to  the  said  0.  D.  as  much  of  the  rents, 
profits,  and  duties  of  the  lands  and  others  before  described  as  will 
completely  satisfy  and  pay  the  said  annuity,  under  the  conditions, 
provisions,  and  limitations  foresaid,  yearly  and  termly,  as  the  same 
shall  become  due,  with  interest  as  aforesaid,  and  penalties  if  in- 
curred ;  WITH  POWER  to  her  to  uplift  and  receive  the  same  from  the 
tenants  and  possessors  of  the  lands  and  other  heritages  before  de- 
scribed, and,  if  necessary^  to  pursue  actions  of  maills  and  duties,  or 
of  poinding  the  ground  for  payment  of  the  same,  and  all  other 
legal  diligence,  in  so  far  as  the  same  may  be  consistent  with  the 
terms  of  the  foresaid  Act  of  Parliament :  And  it  is  hereby  declared 
that  the  said  C.  D.  shall  be  entitled  to  receive  the  foresaid  annuity 
or  liferent  provision  in  addition  to  the  revenue  of  her  own  fortune, 
hereinafter  provided  to  her :  And  further,  the  said  A.  B.  hereby  obligation  by 
binds  and  obliges  himself,  immediately  on  his  succeeding  to  the  ^^c^^kte 
foresaid  entailed  lands  and  estates,  to  obtain  proper  titles  thereto  ^^^^^  <>»  ^«  , 

,  ,  succession,  and 

completed  in  his  person,  and  to  grant,  at  his  own  expense,  valid  ^ant  corrobora- 
and  sufficient  corroborative  heritable  bonds  of  annuity,  and  such  securing  the' 
other  deed  or  deeds  as  may  be  requisite  or  proper  for  effectually  se-  i®"**"'*- 
curing  the  said  annuity  or  liferent  provision  to  the  said  C.  D.,  but 
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OTTLK  MO.  xm.  always  with  and  under  the  conditions,  provisions  and  limitations 
expressed  in  the  said  Act ;  and  which  annuity  or  liferent  jointure 
of  £  ,  subject  to  postponement  and  restriction  as  aforesaid, 

the  said  A.  B.,  in  the  event  of  his  surviving  his  said  father,  binds 
and  obliges  himself,  and  his  heirs,  executors  and  representatives 
whomsoever,  to  warrant  to  the  said  C.  D.  at  all  hands  and  against 
all  mortals:  And  furthsb,  in  case  the  said  A.  B.  shall  happen  to 
predecease  his  father,  the  said  E.  B.  (in  which  event  the  foresaid 
annuity  or  liferent  provision  would  not  take  effect),  the  said  A.  B. 
hereby  binds  and  obliges  himself  [Provisions  in  obligatione  to  the 
widow  and  children  may  be  inset^ted  as  in  the  previous  examples. 
The  disposal  of  the  wife's  fortune  will  he  similar,  unless  a  special  trust 
is  to  be  created,  when,  of  course,  the  form  must  depend  on  the  intenium 
of  the  parties']. 

Note. — The  form  here  given  is  applicable  to  the  case  where  the 
husband  is  in  the  position  of  presumptive  heir  to  an  entailed  estate. 
The  form  can  easily  be  altered  to  suit  the  case  where  the  husband 
has  already  succeeded  to  estates  either  entailed  or  in  fee-simple. 
Provisions  to  younger  children  may  also  be  secured  upon  the  estate, 
or  the  rents,  according  to  circumstances. 


SECTION  IV. 
STYLES  OF  TRUST  SETTLEMENTS  INTEB  VIVOS. 

8TTLE  HO.  XIV.  No.  XIV. — Trust-DisposiHon.  of  Heritable  Estate  for  sale  and  dim- 

sion  of  the  proceeds  amongst  the  Truste/s  Oreditors. — Power 
to  effect  temporary  loan. — Provisions  as  to  interim  payment 
of  interest — Reversion,  if  any,  to  be  reconveyed  to  the  Truster 
under  deduction  of  taxed  eocpenses. 

Narrative.  I,  A.  B.  of  X.,  heritable  proprietor  in  fee-simple  of  the  lands 

and  estate  of  X.,  Y.,  and  others  hereinafter  disponed,  considering 
that  I  am  owing  and  indebted  to  creditors  holding  heritable  secu- 
rities over  my  lands  and  estate  hereinafter  described,  as  follows, 
Specification  of  yiz. — To  the  Insurance  Company  the  sum  of  £  [insert 

tors.  n/am/es  of  creditors  and  amounts  of  debts],  as  also  an  annual  rent- 

charge  on  my  said  estates  for  drainage  and  improvements  on  the 
same,  amounting  to  £  per  annum,  and  redeemable  on  pay- 

ment of  £  or  thereby,  amounting,  the  said  heritable  debts,  to 
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£  or  thereby ;  and  whereas  I  am  further  indebted  to  other  stylb  ho.  xiv. 

creditors,  viz. — To  the  sum  of  £  ,  with  any  arrears  Pe«oMi  credi- 

of  interest  due  on  the  same ;  to  the  sum  of  £  ,  and 

any  arrears  of  interest  due  thereon ;  to  various  persons  upon  open 
account  and  personal  obligations  a  further  sum  or  floating  balance, 
which  has  been  calculated  to  amount  at  the  date  hereof  to  £  ; 

and  whereas  the  foresaid  debts  and  obligations  due  by  me  cannot 
be  repaid  excepting  by  the  sale  of  parts  or  of  the  whole  of  my  lands 
and  estates  after  described ;  and  whereas  it  has  been  thought  Arrangement 
advisable  for  the  proper  arrangement  of  my  affairs,  and  for  the  fdvancT^'*^ 
ultimate  payment  of  all  my  debts  before  enumerated,  that  a  sum 
should  be  borrowed  on  the  security  of  my  said  lands  and  estates  for 
the  purpose  of  paying  off  the  whole  of  the  said  sums  due  upon  open 
account  and  personal  obligation,  and  for  the  further  purpose  of 
maintaining  a  proper  management  of  the  said  estates  until  the  same 
shall  be  sold :  and  whereas  the  Insurance  Company 

have  agreed  to  advance  the  sum  of  £  for  the  purpose  afore- 

said [as  also  for  payment  of  the  debts  due  by  me  to  ,  Pnor  trust. 

my  present  trustee,  amounting  to  about  £  ],  and  for  other 

pui^poses,  for  which  sum  I  have  already  granted,  or  am  about  to 
grant,  in  favour  of  the  said  Insurance  Company,  a  bond  and  dispo- 
sition in  security  over  my  lands  and  estate  after  described ;  and  Agreement  to 
I  have  entered  into  an  arrangement  with  the  said  Insurance  Com- 
pany and  my  other  creditors,  under  which  it  was  agreed  that  I 
should  convey  the  whole  of  my  said  lands  and  estates,  heritable 
and  personal,  in  trust  to  and  , 

and  to  their  successors  in  office,  or  to  co-trustees  to  be  appointed 
in  manner  after  mentioned,  for  the  purpose  of  being  held  by  them 
in  trust  for  the  security  and  benefit  of  my  said  creditors,  and  for 
repayment  to  them,  according  to  their  respective  rights  and  prefer- 
ences, of  the  before  mentioned  principal  sums  and  whole  interest 
accruing  thereon ;  with  full  powers  to  the  said  trustees  both  to 
manage  the  said  estates  and  to  sell  and  dispose  of  the  whole  or  such 
parts  thereof  as  should  be  found  or  considered  by  them  to  be  neces- 
sary or  proper,  according  to  their  judgment  and  discretion,  and  to 
apply  the  rents  and  the  proceeds  of  such  sales  in  payment  of  the 
said  principal  sums  and  interest  thereon :  Therefore  I,  the  said  Dispositive 
A.  B.,  heritable  proprietor  foresaid,  do  hereby  give,  grant,  alienate, 
dispone,  and  assign,  to  and  in  favour  of  the  said  and 

,  and  the  acceptor  and  survivor  of  them,  as  trustees  or 
trustee  for  behoof  of  my  creditors  foresaid,  and  for  the  uses,  ends, 
and  purposes,  with  the  powers,  and  under  the  conditions,  provisions, 
and  declarations  after  written ;  Declaring  that  the  said  trustees. 
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BTTLi  wo.  xir,  and  the  acceptor  and  survivor  of  them,  shall  have  power  to  manage 
and  execute  the  trust  hereby  created,  without  the  consent  or  con- 
currence of  myself  or  any  of  my  said  creditors  being  necessary  to 
any  acts  or  deeds  done  or  granted  by  them,  as  more  fully  after  ex- 
pressed ;  AKD  ALSO  that  my  said  trustees,  or  the  acceptor  and  sur- 
Power  of  as-      vivor  of  them,  shall  have  power  to  nominate  and  appoint  or  assume 
into  the  said  trust  two  trustees,  to  act  either  along  with  them,  or 
after  their  deaths  or  resignation,  or  the  death  or  resignation  of  the 
acceptor,  as  hereinafter  provided  for;  it  being  hereby  stipulated 
and  declared  that  not  more  than  three  trustees  shall  be  acting  at 
any  one  time,  and  that  in  the  event  of  my  trustees  hereby  appointed 
nominating  and  assuming  two  additional  trustees,  which  they  are 
authorised  to  do  if  they  shall  see  cause,  the  right  of  one  of  such  as- 
sumed trustees  to  act  in  virtue  hereof  shall  remain  suspended  until 
the  death  or  resignation  of  one  or  other  of  my  said  two  trustees,  in 
the  event  of  both  accepting,  or  of  the  other  of  the  said  assumed 
trustees,  in  which  event  the  right  of  the  said  estate  hereby  dis- 
poned, and  the  management  and  execution  of  the  said  trust,  shall 
then  devolve  upon,  and  be  vested  in,  the  said  trustees,  original  and 
assumed,  and  to  the  assignees  of  the  said  trustees  acting  for  the 
time  in  the  said  trust,  heritably  and  irredeemably,  All  and  Whole 
DeKriptkm  of    [insert  the  description] :  As  also  All  and  Sundry  other  lands  and 
wjinoe.**  *^**°'  heritages  presently  belonging  to  me,  and  all  my  right,  title,  and  in- 
terest, present  and  future,  in  the  said  lands :  As  also  the  rents, 
maills,  profits,  duties,  and  casualties  of  the  lands  and  other  heritages 
before  disponed,  now  due  and  payable,  or  which  may  hereafter  be- 
come due  and  payable,  by  the  tenants  and  possessors  thereof,  and 
all  action,  diligence,  and  execution  already  used  and  competent  to 
me  for  recovery  thereof :  And  further,  I  do  hereby  dispone  and  as- 
sign to  my  said  trustees,  and  to  their  assignees,  All  and  Sundry 
debts  and  sums  of  money  due  to  me  at  the  date  hereof :  As  also  all 
household  furniture,  farm  stock  and  crops,  policies  of  insurance, 
and  all  other  moveable  goods,  gear,  estate,  and  effects  of  every  de- 
Beserration  of    scnptiou  pertaining  to  me ;  but  with  the  exception  of  the  articles 
certoin  artides.  gp^cified  in  an  inventory  signed  by  me,  and  delivered  to  my  said 
ObUgation  to     trustees,  which  said  articles  are  hereby  expressly  reserved :  And  I 
compete  titles,   q^^q^^^  mysclf,  and  my  heirs  and  successors,  to  execute  and  deliver 
all  writs  and  deeds  necessary  for  vesting  in  the  persons  of  my  trus- 
tees and  their  assignees  the  estates,  both  heritable  and  personal, 
hereby  conveyed :  And  I  hereby  declare  that  these  presents  are  ir- 
revocable, and  shall  subsist  in  full  force  and  effect  until  the  whole 
Declaration  of    purposes  hereinafter  specified  shall  have  been  fulfilled ;  declaring 
trust.  further,  that  the  same  are  granted  by  me,  and  shall  be  accepted  by 
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my  said  trustees  in  trust,  for  the  uses,  ends,  and  purposes,  with  the  »ttlb  ko.  xiv. 
powers,  and  under  the  conditions,  provisions  and  declarations,  privi- 
leges, and  immunities  after  written,  and  specially  to  the  intent  and 
purpose  that  my  whole  lands  and  estates,  and  other  property,  real 
and  personal,  hereinbefore  conveyed,  and  the  prices  and  proceeds 
thereof,  or  of  such  parts  and  portions  thereof  as  shall  be  sold, 
shall  be  held  and  applied  by  the  trustees  or  trustee  acting  in  the 
trust  hereby  created,  for  the  further  security  and  more  sure  pay- 
ment of  the  debts  hereinbefore  enumerated,  including  the  said  sum 
of  £  ,  for  which  a  bond  and  disposition  in  security  has  al- 

ready been,  or  is  about  to  be,  granted  in  favour  of  the  said  insur- 
ance company ;  and  that  for  these  ends  and  purposes  the  said  trus-  Direction  to 
tees  shall  immediately  enter  into  possession  of  the  whole  lands  and      "*' 
heritages  and  other  property  before  disponed  and  conveyed,  and 
uplift,  levy,  sue  for,  and  recover,  the  rents,  profits,  casualties  and 
duties  thereof,  and  all  arrears  of  the  same,  and  proceed  forthwith  and  to  sell  the 
to  sell  the  said  lands  and  estate,  or  such  parts  thereof,  in  manner  ^®"^**^*  ***•**• 
after  mentioned,  as  they  may  think  proper  or  advisable  ;  and  that 
the  said  trustees  shall  hold  and  apply  the  said  trust-estate,  and  all 
funds  derived  from  the  sale  or  sales  of  any  part  thereof,  for  the 
purposes  following,  viz. : — In  the  first  place,  for  payment  of  the  Purposes  of 
expenses  attending  the  creation  of  this  trust,  and  the  completion  i.  Ex^nses  of 
of  the  title  of  the  said  trustees  to  the  said  trust-estate,  and  all  other  ®*®*^"**o"- 
expenses  attending  the  execution  of  this  trust,  and  the  management 
and  administration  of  the  trust-estate,  including  the  usual  and  suit-  Remunention 
able  remuneration  to  such  of  my  said  trustees  as  shall  take  the  im-  ^  *  *  ^'^'e®- 
mediate  and  active  charge  in  the  management  and  sale  of  my  said 
estates,  as  the  same  shall  be  fixed  by  the  Accountant  of  the  Court 
of  Session  for  the  time  ;  and  such  trustee  shall  also  be  entitled  to 
the  usual  professional  charges  for  any  law  business  which  he  may 
perform  in  relation  to  the  execution  of  the  trust :  In  the  second  2.  Expenses  of 
PLACE,  for  payment  of  all  blench,  feu  and  teind  duties,  public,  paro-  She'^^rty.**' 
chial,  and  local  burdens,  including  the  rent-charges  payable  to  the 
Inclosure  Commissioners  or  others  in  respect  of  advances  made  or 
received  for  expenditure  in  drainage  or  other  improvements  upon 
the  said  lands  and  estates,  and  also  for  payment  of  the  expense  of 
keeping  in  proper  repair  the  mansion-house  and  offices,  farm  and 
other  houses  and  buildings,  and  the  fences  and  drains  upon  the  said 
lands  and  estates,  so  far  as  such  repairs  are  incumbent  on  the  pro- 
prietor, or  are,  in  the  opinion  of  the  said  trustees,  advantageous  to 
the  said  estates ;  as  also  the  expense  of  making  and  keeping  in  re- 
pair such  additional  houses,  fences,  and  drains  as  my  said  trustees 
shall  consider  necessary  to  be  erected  or  constructed  on  the  said 
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8TTLB  vo.  xiT.  laiids  *,  togotlier  also  with  the  expense  of  insuring  said  buildings, 
furniture^  and  other  moveable  effects  foresaid  against  losses  by  fire, 
with  all  such  other  expenses  as  my  said  trustees,  in  the  exercise  of 
their  discretion,  shall  judge  necessary,  and  may  incur  in  the  proper 
management  and  preservation  of  my  said  lands  and  estates,  herit- 

3.  Payment  of   able  and  personal :  In  the  third  place,  after  satisfying  the  purposes 

'  before  specified,  the  said  trustees  shall  apply  the  remainder  of  the 

rents  and  annual  produce  of  the  said  estates  during  the  subsistence 
of  this  trust,  and  also  the  proceeds  of  my  personal  estate  when  rea- 
lised, and  the  prices  of  lands  to  be  sold,  in  payment  of  the  interest 
of  the  several  debts  before  specified,  and  that  half-yearly  and  termly 
as  they  respectively  fall  due,  according  to  the  legal  priority  and 
preference  of  the  said  debts ;  and  after  payment  of  interest,  then  in 
payment  of  such  portion  of  the  principal  sums  as  my  said  trustees 
shall  haver  sufficient  funds  at  the  time  to  pay  off ;  and  also  in  pay- 
indoding  pre-    mout  of  the  premium,  amounting  to  £  per  annum,  upon  a 

pJIu^onn-      policy  of  insurance  for  £  ,  effected  on  my  life  on  the 

sonnoe.  ^^j  ^f  ^  ^rj^jj  ^Ij3  Insurance  Company  of 

Scotland,  and  that  regularly  as  it  becomes  due,  during  the  subsist- 
ence of  this  trust,  or  until  the  debts  in  security  of  which  the  said 
policy  has  been  assigned  shall  have  been  paid  and  discharged,  if 
they  shall  have  been  so  paid  and  discharged  during  the  subsistence 
hereof :  And  I  hereby  authorise  and  empower  my  said  trustees,  if 
they  shall  consider  it  to  be  advisable,  to  surrender  the  said  policy  of 
insurance,  or  to  sell  and  dispose  thereof  in  such  way  as  they  may 
Unpaid  amus  cousider  bcst  for  the  interests  of  the  trust-estate  :  And  in  respect 
2L5?muSed  ^  tliat  the  foresaid  advance  of  by  the  Insurance 

with  the  princi-  Company  is  postponed  to  the  foresaid  preferable  heritable  securities, 
amounting  to  £  ,  it  is  hereby  provided,  that  in  the  event  the 

rents  and  annual  proceeds  at  the  time,  and  the  price  received  for 
lands  sold,  or  balance  thereof  remaining  in  the  hands  of  the  trustees, 
shall  not  be  sufficient  to  enable  them  to  pay  at  each  term  of  Whit- 
sunday and  Martinmas  the  whole  interest  on  the  debt  then  due  to 
the  said  Insurance  company,  at  the  rate  of  five  pounds  per  centum 
per  annum,  then  such  amount  of  unpaid  interest  shall  at  each  of 
said  terms  be  accumulated  with  the  said  principal  debt  or  balance 
remaining  due  thereof,  and  the  whole  as  a  principal  sum  shall  bear 
interest  at  the  said  rate  until  the  same  shall  be  paid  up  out  of  rents 

4.  Trustees  em-  subsequently  received,  or  the  prices  of  lands  sold :  In  the  fourth 
Sn^fort^ei^   PLACE,  in  the  cvcut  that  my  said  trustees,  in  the  course  of  their 
temporary  ad-    management  of  the  said  estate,  shall  consider  it  necessary  or  advis- 
able to  obtain  a  further  temporary  advance  of  money,  for  the  better 
and  more  advantageous  arrangement  of  my  affairs,  until  sales  shall 
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have  been  effected  to  the  full  extent  necessary  for  the  fulfilment  of  style  no.  xiv. 
the  trust  purposes,  it  is  hereby  declared  that  it  shall  be  competent 
to  my  said  trustees,  and  they  are  hereby  empowered,  to  obtain  a 
further  advance  of  money  on  the  security  of  the  said  estates  from 
the  said  Insurance  Company,  to  an  extent  not  exceeding 

£  of  principal ;  which  further  advance  shall  xfivik  pari  passu 

with  the  foresaid  sum  of  £  already  advanced  or  about 

to  be  advanced  by  the  said  Insurance  Company,  and  shall  be  se- 
cured and  be  repayable,  with  interest  and  penalties,  in  the  same 
way  and  manner  as  the  said  sum  of  £  :  In  the  fifth  6.  AUowance  to 

PLACE,  for  payment  of  such  an  allowance  to  me,  during  the  subsist- 
ence of  the  trust,  as  my  said  trustees,  having  regard  to  the  amount 
of  interests  annually  exigible,  the  amount  of  debts  payable  out  of 
the  said  estates,  and  other  circumstances  connected  with  the  trust 
affairs,  shall  in  their  own  judgment  and  discretion  deem  right  and 
proper:  In  the  sixth  place,  I  hereby  authorise,  empower,  and  di-  6.  s»ie  of  whole 
rect  my  said  trustees  forthwith  to  bring  to  sale  the  whole  lands  and  dltion  o/ debts, 
estates  hereby  conveyed,  and  after  advertisement  thereof,  in  such 
way  as  they  may  deem  best  calculated  to  effect  an  advantageous 
sale,  of  which  they  shall  be  the  sole  judges,  to  sell  and  dispose  of 
the  said  lands,  in  whole  or  in  part,  by  public  roup  or  private  bar- 
gain, as  they  may  consider  most  beneficial,  and  at  such  price  or 
prices  as  can  be  obtained  for  the  same,  and  to  take  all  proceedings 
and  execute  all  deeds  which  may  be  necessary  for  giving  full  effect 
to  the  said  sale ;  and  in  the  event  of  the  said  lands  being  sold,  and 
of  any  sale  thereof  not  being  implemented,  I  give  full  power  to  my 
said  trustees  to  rescind  any  such  sale,  and  also  to  re-expose  the  said 
lands,  in  whole  or  in  part,  until  the  purposes  of  the  trust  shall  have 
been  fully  accomplished :  And  for  the  purposes  aforesaid  I  hereby  Grant  of  power 
nominate,  constitute,  and  appoint  the  said  the^trarteesf* 

and  ,  and  the  acceptor  or  survivor  of  them, 

and  the  trustee  or  trustees  to  be  assumed  in  manner  foresaid,  to  be 
my  commissioners  and  attornies  or  commissioner  and  attorney,  ir- 
revocably appointed  to  act  in  all  matters  and  particulars  relating  to 
or  concerning  the  said  intended  sale,  with  power  to  them  or  him  to 
enter  into  minutes  of  sale,  articles  of  roup,  and  prorogations  thereof, 
and  specially  to  grant,  subscribe,  and  deliver  a  disposition  or  dis- 
positions of  the  said  lands  and  estates  so  to  be  sold  in  favour  of  the 
purchaser  or  purchasers,  and  all  other  necessary  deeds  and  convey- 
ances connected  with  or  requisite  in  the  premises,  and  containing 
aU  the  usual  and  proper  clauses,  agreeably  to  the  laws  and  practice 
of  Scotland  in  the  like  cases ;  And  which  deed  or  deeds  so  to  be 
executed  by  my  said  commissioners  or  commissioner  shall  be  equally 

VOL.  II.  2  s 
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•TTLB  wo,  I IV.  effectual  to  all  intents  and  purposes,  and  equally  binding  and  obli- 
gatory upon  me,  my  heirs  and  successors,  as  if  subscribed  by  myself ; 
And  I  do  accordingly  oblige  me  and  my  foresaids  to  ratify  and  con- 
firm the  same  in  every  respect  and  particular ;  with  power  to  my 
said  trustees  to  receive  and  discharge  the  price  or  prices  of  the  lands 
80  sold,  or  to  take  such  security  for  payment  thereof  as  they  shall 
think  proper,  and  generally  to  do  every  other  act  or  deed  in  carry- 
ing out  the  said  sale  which  shall  be  necessary  or  proper,  or  which  1 
Purchasen  not  could  do  mysclf,  the  purchaser  or  purchasers  being  in  no  way  con- 
appHcaUoD.^      ccmed  with  or  bound  to  see  to  the  application  of  the  price  or  prices: 
7.  Application    In  THE  SEVENTH  PLACE,  I  appoint  and  ordaiu  that  my  said  trustees, 
PaymcSt^^S*^'  SO  sooH  as  the  whole  or  any  part  of  my  said  estates  shall  have  been 
drtoraaecord-     ®^^^  ^^^  *^^®  prices  thereof  received,  or  so  soon  as  there  shall  be 
ing  to  their       suflBcicnt  trust-fuuds  from  the  sale  or  realisation  of  any  part  of  my 
personal  estate,  and  after  payment  of  trust  expenses  and  of  the 
interest  due  at  the  time  on  the  before  mentioned  heritable  debts, 
forthwith  to  proceed  to  pay  off  and  obtain  discharges  of  the  princi- 
pal sums  of  the  said  heritable  debts,  including  the  foresaid  sum  of 
£  to  the  said  Insurance  Company,  and  that  to  the  extent  of 

the  trust-funds  then  in  hand,  and  according  to  the  respective  rights 
of  preference  among  the  said  heritable  creditors,  or  in  such  other 
order  as  may  be  agreed  to  among  the  said  creditors  themselves ;  and 
so  forth  from  time  to  time,  as  successive  sales  or  realisation  of  funds 
shall  take  place,  and  until  the  whole  of  the  said  heritable  debts, 
principal,  interest,  and  expenses  shall  have  been  fully  paid  and  es- 
Payment  of  nn-  tiuguishcd  I  And  after  payment  in  full  of  the  said  heritable  debts, 
then  my  said  trustees  shall  apply  the  remainder,  or  as  much  as  may 
be  requisite,  of  the  said  trust-funds  in  payment  of  the  said  unsecured 
debts  due  by  me  to  and  ,  vrith  all 

interest  which  may  be  due  upon  the  said  debts,  and  all  expenses 
which  may  have  been  incurred  in  connection  therewith,  and  for  the 
payment  of  which  I  am  legally  liable ;  And  in  the  event  of  the  re- 
version of  my  said  estates,  heritable  and  personal,  hereby  conveyed, 
after  payment  of  the  preferable  debts  first  before  enumerated,  and 
expenses  of  the  trust,  and  all  obligations  undertaken  by  my  said 
trustees  in  the  execution  of  these  presents  as  hereinbefore  specified 
and  authorised,  not  being  sufficient  for  payment  of  the  said  un- 
secured debts  due  to  the  said  and  ,  then  I  appoint 
my  said  trustees  to  divide  such  reversion  or  surplus  between  the  said 

and  in  proportion  to  the  amount  of 

their  said  respective  debts,  interest,  and  expenses:   In  the  last 

Trngtees  bound  PLACE,  my  Said  trustecs  shsll  be  bound  and  obliged,  as  by  acceptance 

the  truster.       thereof  they  bind  and  oblige  themselves  and  those  to  be  assumed  by 
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them  in  virtue  hereof,  after  the  whole  purposes  of  this  trust,  as  atylb  ko.  xiv. 
hereinbefore  specified,  shall  have  been  fulfilled  and  discharged,  to 
account  to  me  for  their  actings  and  intromissions  in  virtue  hereof ; 
and  shall  further  be  bound,  in  the  event  of  my  requiring  them  to 
do  so,  to  lay  their  whole  accounts  of  business  incurred  by  them  to  Taxation  of 
professional  men  employed  by  them  before  the  Auditor  of  the  Court  **^'*°*^- 
of  Session  for  taxation,  whose  report  thereon,  interim  or  final,  shall 
be  binding  on  me  and  my  successors ;  and  in  so  far  as  relates  to  the 
accounts  of  intromissions  and  cash  transactions,  the  same  shall  be 
submitted  for  audit,  in  the  event  of  my  so  requiring,  to 
accountant  in  ,  whom  failing,  to 

accountant  in  ,  and  declaring  that  the  report  by  such 

accountant  shall  be  final  and  binding  on  me  and  my  successors : 
And  my  said  trustees  shall  be  bound  and  obliged,  as  they  by  accep-  Payment  and 
tation  hereof  bind  and  oblige  themselves,  to  pay  over  to  me,  my  Sfthe^reveralon. 
assignees  or  successors,  any  balance  which  may  be  due  on  said 
accounts  of  intromissions  as  the  same  may  be  fixed  by  the  said  re- 
port, and  also  to  reconvey  to  me  any  part  or  portion  of  the  said 
estates,  heritable  or  moveable,  which  may  not  have  been  sold  and 
disposed  of  for  the  purposes  foresaid:  And  for  the  more  effectual  ^«»*« «/«?«»*' 
accomplishment  of  the  foresaid  purposes,  I  hereby  give  full  power 
to  my  said  trustees,  acting  for  the  time  in  the  trust  hereby  consti- 
tuted, to  make  up  and  complete  in  my  person,  or  in  the  persons  of  Power  to  com- 
themselves,  as  trustees  foresaid,  all  proper  titles  to  the  lands  and  ^  ^**  ***  ^' 
estate  before  disponed,  or  to  any  part  or  parts  of  the  same,  whereof 
the  titles  may  be  incomplete,  and  to  have  me  served  heir  to  any  of 
my  ancestors,  and  to  procure  me  or  themselves  infeft  and  seised  in 
any  part  of  the  said  whole  lands  and  estates,  and  to  obtain  the  full 
right  thereto  vested  in  their  persons  as  trustees  foresaid,  and  to  grant 
and  receive  all  deeds  which  may  be  necessary  for  those  purposes : 
And  in  order  that  the  title  to  the  said  lands  or  any  of  them  may 
be  the  more  readily  made  up  and  completed  in  the  person  either  of 
myself  or  my  said  trustees,  I  hereby  specially  and  irrevocably  make  Procuratory 
and  constitute  the  said  and  ,  conjunctly  and  JJtoTSSiter 

severally,  my  lawful  procurators,  for  me  and  in  my  name  to  obtain  ^^^ 
me  served  and  retoured  heir  to  or  any  of  my  deceased 

ancestors  or  collateral  relatives,  through  whom  my  title  to  the  said 
lands  and  estates,  or  any  part  of  them,  falls  to  be  made  up  ;  And 
for  that  purpose,  I  do  hereby  authorise  my  said  procurators  to 
present  petitions  to  the  Sheriff  of  Chancery,  Sheriff  of  Edinburgh, 
or  Sheriff  of  the  shire  in  which  the  lands  lie,  and  to  sign  the  same 
on  my  behalf,  as  heir  in  general  or  of  provision,  or  heir  in  special, 
as  the  case  may  be,  and  to  carry  out  the  proceedings  in  such  ser- 
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STYLE   VO.  XIT. 


Power  to  let 
the  mansion- 
houie  and 
•hooting ; 


to  cut  timber ; 


to  work  mine- 
raU; 


in  lease  the 
laods,  mine- 
rals, etc. ; 


to  abate  rents; 


to  compoand; 

to  refer; 

to  pursue  and 
defend. 


Special  powers 
to  redeem  rent- 
chiirges. 


Power  to  re- 
move and  ap- 
point factors 
and  agents. 


Indemnity 
clause. 


vices,  and  to  take  out,  purchase,  and  obtain  all  necessary  cLarterB, 
infeftments,  decrees  of  service,  retours  or  others,  in  the  same  man- 
ner, and  as  fully  and  freely  in  all  respects,  as  I  might  do  myself ; 
Ratifying  hereby  and  confirming  whatever  my  said  procurators  shall 
lawfully  do  or  cause  to  be  done  in  the  premises :  With  full  poweb 
also  to  my  said  trustees,  if  they  shall  consider  it  advisable  for  the 
interests  of  the  trust,  to  let  the  mansion-house  of  either 

furnished  or  unfurnished,  and  the  shootings  on  the  said  estate,  for 
such  period  and  at  such  rents  as  they  may  consider  necessary  and 
proper  ;  to  cut  down  and  thin,  or  to  sell  and  dispose  of,  the  woods 
and  plantations  growing  upon  the  said  lands  and  estate,  so  far  as 
not  prejudicial  to  the  amenity  of  the  said  lands ;  to  work  and 
raise  all  metals,  minerals,  and  stones  within  the  bounds  of  the 
said  lands,  and  to  execute  and  authorise  any  works  which  may 
be  necessary  for  that  purpose ;  to  output  and  input  tenants, 
and  to  grant  leases  of  the  lands  and  other  heritages  before  dis- 
poned for  such  duration  as  they  may  think  right,  and  of  the 
mines,  metals,  minerals,  and  stone  quarries  therein,  or  any  part 
or  parts  thereof,  fisheries  or  fishings  belonging  or  attached  to 
the  said  lands,  upon  such  terms  and  conditions,  and  for  payment  of 
such  rents  or  lordships,  as  my  said  trustees  may  think  proper ;  to 
grant  such  temporary  or  permanent  abatements  of  rents  as  in  the 
circumstances  shall  appear  to  my  said  trustees  to  be  necessary ;  to 
compromise,  compound  and  transact,  submit  and  refer,  prosecute 
and  defend  all  claims,  of  whatever  description,  made  by  me  against 
third  parties,  or  at  the  instance  of  third  parties,  in  relation  to  my 
said  estates,  and  generally  to  do  everything  in  the  premises  which 
I  could  have  done  myself  before  granting  hereof,  and  all  of  which 
I  BIND  and  oblige  myself  to  ratify  and  confirm ;  with  power  also 
to  redeem  the  rent  charges  affecting  the  said  lands  and  estate  in 
whole  or  in  part,  and  also  to  enter  and  receive  vassals  in  all  lands 
or  other  heritages  holden  or  to  be  holden  of  me  as  superior  thereof, 
and  to  grant  all  charters,  precept  of  clare  constat,  or  other  writs 
that  may  be  necessary ;  as  also  to  remove  and  appoint,  by  deed  of 
factory  or  otherwise,  any  factor  and  commissioner  or  factors  and 
commissioners,  attomies,  agents  and  cashiers  under  them,  for  carry- 
ing into  execution  any  of  the  purposes  of  this  trust,  with  or  with- 
out cautioners  for  their  intromissions,  with  such  reasonable  sala- 
ries or  other  remuneration  for  their  trouble  as  the  said  trustees  may 
consider  just  and  proper :  Declabing  hereby  that  my  said  trustees 
shall  not  be  personally  responsible  for  the  solvency,  or  management, 
or  intromissions  of  any  of  the  said  factors,  attomies,  agents,  or 
cashiers,  nor  for  one  another,  nor  for  the  solvency  of  any  bank  in 
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which  the  fuftds  of  the  trust  may  be  deposited,  but  only  for  their  sttli  kq.  xiv. 
individual  intromissions  with  my  said  estate :  And  it  is  hereby  spe- 
cially PROVIDED  and  declared,  that  in  the  event  of  the  said  trustees  power  to  resign, 
hereby  appointed  accepting  of  the  said  trust,  they  shall  be  at  full 
liberty  to  resign  the  same  on  giving  to  me  three  months'  notice  of 
their  intention,  by  letter  addressed  to  me  or  to  my  known  agent  in 
Scotland,  and  transmitted  through  the  General  Post  Office ;  but  the 
resignation  or  death  of  any  of  the  said  trustees  shall  not  prejudice 
the  operation  of  this  trust,  which  shall  subsist  to  the  full  effect 
herein  specified,  and  until  the  whole  purposes  shall  have  been 
accomplished,  though  only  one  of  the  said  trustees  shall  accept  and 
survive  and  act,  and  who  shall  be  entitled  and  bound  to  assume  Sole  trustee 
additional  trustees  in  virtue  of  the  power  hereby  conferred,  with  dseVwer  of 
the  whole  rights,  privileges,  powers,  and  immunities  conferred  on  "s"™?***^**- 
the  trustees  hereby  appointed,  and  to  carry  out  the  purposes  of  the 
trust  upon  the  terms  hereof :  But  declaring,  that  if  all  the  trustees  Power  to  crcdi- 
hereby  named  or  to  be  assumed  or  appointed,  or  the  last  acceptor  new  trMtees. 
or  survivor  of  them,  shall  die  or  resign  and  denude  without  ap- 
pointing a  successor  or  successors,  then  the 

said  Insurance  Company  shall  be  entitled,  and  they  are  hereby 
authorised  and  empowered,  so  long  as  the  foresaid  debt  to  them,  or 
any  part  thereof,  shall  be  unpaid,  by  any  deed  to  be  granted  by 
their  manager  or  directors,  to  nominate  another  trustee  or  trustees 
for  the  purpose  of  carrying  out  and  completing  the  whole  purposes 
for  which  the  present  trust-disposition  is  granted,  and  with  the 
whole  powers,  privileges,  and  immunities  hereby  conferred  on  the 
trustees  before  appointed :  And  I  hereby  bind  and  oblige  myself  Truster  bound 
and  my  heirs  and  successors  to  grant  all  deeds  and  writings  of  n^ew^lriSees. 
every  description  that  may  be  necessary  or  proper  for  fully  vesting 
the  whole  trust-estate  hereby  conveyed,  either  in  the  persons  of 
the  trustees  hereby  nominated,  or  of  the  trustees  to  be  assumed  or 
otherwise  appointed  as  aforesaid;  it  being  hereby  declared,  that  Trust  not  to 
notwithstanding  the  death  or  denuding  of  all  or  any  of  the  said  ^^  are^uf- 
trustees,  the  trust  hereby  constituted  shall  nowise  cease  or  become 
void  thereby,  but  this  present  trust,  and  the  real  rights  created 
under  the  same  and  in  virtue  hereof,  and  all  that  may  follow  here- 
upon, shall  stand  and  subsist  as  a  security  to  my  said  creditors, 
including  the  Insurance  Company,  so  long  as  the  debts 

due  to  them  as  aforesaid,  or  any  part  thereef,  shall  remain  unpaid : 
And  it  is  hereby  expressly  conditioned  and  declared  that  the  Trustees  bound 
said  original  trustees,  and  their  successors  in  office,  shall  be  bound  co^ts^to  the 
and  OBLIGED  to  exhibit  to  the  said  Insurance  Company,  for  <^'«^^''«' 

the  information  of  the  said  company  and  of  my  other  creditors,  and 


646  STYLES  OF  TRUST-SETTLEMENTS. 

BTTLB  MO.  »iT.  that  annuallj,  or  as  often  as  they  shall  be  required  so  to  do,  full 
states  of  the  trust  affairs,  containing  an  account  of  their  whole 
receipts  and  payments  connected  with  the  trust,  as  well  in  the 
management  of  the  said  lands  and  estates  as  with  sales  thereof, 
and  payments  made  to  the  said  creditors  or  others  out  of  the  rents 
and  prices  or  other  proceeds  of  the  trust-estates,  with  such  other 
and  to  give       information  as  may  be  necessary  fully  to  inform  my  said  creditors 
**™*  **"*      as  to  the  trust  management  and  the  position  of  the  trust  at  the  time. 
RoYocation  of     [Insert  a  clause  revoking  and  recalling  any  previous  trust  that  may 
previous  trust,    j^  ^^  operation,  and  provision /or  payment  of  eapenses  under  iL~\    All 
cuusoofDi-     which   conditions,  provisions^  declarations,  purposes,  and  powers 
rection.  herein  contained,  shall  be  duly  recorded  in  the  Greneral  Register  of 

Sasines,  whereby  the  real  right  to  the  said  lands  is  to  be  constituted 
in  the  persons  of  the  said  trustees,  and  shall  be  inserted  or  validly 
referred  to  in  all  future  rights  in  favour  of  them  or  their  successors 
in  office,  but  shall  not  be  inserted  in  the  rights  or  dispositions  to 
be  granted  in  favour  of  the  feuars  or  purchasers  of  the  said  lands, 
Feudal  dausea.  or  Others  deriving  right  from  the  said  trustees :  With  entrt  to  the 
said  lands  and  estates,  and  possession  of  the  said  personal  estate 
immediately  on  the  execution  hereof :  And  I  resign  the  said  lands 
and  others  for  new  infeftment,  but  always  in  trust  only,  and  for  the 
uses,  ends,  and  purposes,  and  with  and  under  the  conditions,  pro- 
visions, declarations,  and  powers  before  written ;  and  I  assion  the 
writs,  title-deeds,  and  leases  of  the  said  lands  and  others ;  and  I 
ASSIGN  the  rents ;  and  I  grant  warrandice ;  and  I  consent  to  Regis- 
tration hereof  for  preservation  and  execution,  and  also  to  registra- 
tion in  the  Gteneral  or  Particular  Register  of  Sasines. — In  witness 
whereof,  etc. 


BTTLB  NO.  XV.  No.  XV. — Trust-DisposiHon  omnium  bonorum  for  behoof  of  Credi- 
tors.— Concise  Form,  containing  provision  for  Trustees'  dis- 
charge, afid  power  to  apply  for  sequestration, 

I,  A.  B.,  Merchant  in  ,  considering  that  I  am  indebted 

and  owing  to  different  parties  various  sums  of  money,  and  that  my 
circumstances  have  become  embarrassed,  and  seeing  that  with  the 
view  of  my  means  and  effects  being  distributed  among  my  creditors 
according  to  their  respective  rights  and  interests,  I  have  resolved  to 
Dispositive  grant  thesc  presents  in  manner  under  written :  Therefore,  I  do 
cUusc.  hereby  dispone,  assign  and  convey  to  and  in  favour  of  A.  B.,  ac- 

countant in  ,  whom  failing  by  death,  incapacity,  resignation, 

or  otherwise,  to  C.  D.,  accountant  there,  as  trustees  to  act  in  sue- 
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cession,  in  manner  after  written,  for  behoof  of  all  my  just  and  law-  style  no.  xv. 
ful  creditors,  as  at  the  date  hereof,  my  whole  estate  and  effects, 
heritable  and  moveable,  real  and  personal,  presently  belonging  and 
owing  to  me,  or  which  may  belong  and  be  owing  to  me,  or  to  which 
I  may  acquire  right  during  the  subsistence  of  this  trust,  and  par- 
ticularly, without  prejudice  to  the  said  generality,  my  whole  stock- 
in-trade,  shop-fittings,  and  the  whole  debts  due  and  owing  to  me, 
with  the  whole  writs,  vouchers,  and  instructions  thereof,  and  all 
that  has  followed  or  may  follow  thereupon,  and  my  whole  right 
and  interest  therein,  present  and  future:  But  declaring  that  these  Deciamtion of 
presents  are  granted  by  me,  and  shall  be  accepted  in  trust,  for  the 
uses,  ends,  and  purposes,  with  the  powers  and  under  the  conditions, 
provisions  and  declarations  after  written;  viz..  That  my  said  estate, 
and  prices  and  proceeds  thereof,  shall  be  held  and  applied  by  the 
acting  trustee  for  the  security  and  payment  of  the  debts  due  to  all 
my  just  and  lawful  creditors,  as  at  the  date  hereof,  according  to 
their  several  rights  and  preferences ;  and  for  that  end,  that  the  act- 
ing trustee  shall,  as  speedily  as  may  appear  to  him  expedient,  sell  Direction  to  seU. 
and  dispose  of  my  whole  estate,  including  my  said  stock-in-trade, 
shop-fittings,  and  other  effects,  and  that  either  by  public  roup  or 
private  bargain,  as  he  may  think  proper,  and  either  in  whole  or  in 
lots,  as  to  him  may  appear  most  advisable,  and  realise  all  the  debts 
which  may  be  owing  to  me ;  and  the  said  trustee  shall  apply  my 
said  estates  and  the  proceeds  thereof  as  follows — viz. :  In  the  first  i.  Payment  of 
PLACE,  for  payment  of  the  expenses  attending  the  creation  and  ^*P®°^^* 
execution  and  the  management  of  the  trust,  including  a  suitable 
remuneration  to  the  acting  trustee,  and  for  payment  to  the  said 
trustee  of  all  advances  made  or  obligations  undertaken  by  him  in 
execution  of  the  trust :  Secondly,  for  payment  to  my  creditors  at  2.  Payment  of 
the  date  hereof  of  their  several  debts  and  interests  thereon,  accord-  ^rdln^to^the 
ing  to  their  preferences,  and  conform  to  a  division  to  be  made  and  pj^fe^^^®^ 
authorised  by  the  acting  trustee ;  providing  always  that  the  credi- 
tors shall  be  ranked  and  preferences  admitted  only  in  the  same 
manner  and  to  the  same  extent  as  if  my  estates  had  been  seques- 
trated under  the  Bankrupt  Statutes  at  the  date  of  the  execution  of 
these  presents  ;  and  declaring  that  each  creditor  shall,  if  required, 
depone  to  the  verity  of  the  debt,  and  assign  the  said  debt  to  the 
extent  of  the  sums  received  at  the  expense  of  the  trust-estate  to- 
the  acting  trustee  and  the  other  trustees  in  their  order,  or  to  any 
person  whom  the  acting  trustee  may  appoint :  And  declaring,  that  Trustee  au- 
in  the  event  of  any  of  my  creditors  declining  to  accede  to  the  trust  apply  for 
hereby  created,  the  said  trustee  is  hereby  authorised  on  my  behalf  s«<i"«stratJon. 
to  apply  for  sequestration  of  my  estates  under  the  Bankrupt  Rta- 
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STYLK  VO.  XV. 


Notices. 

(VnstgiiAtioii  of 
dividends. 


AcoessioD  to  be 
e^oivalent  to 
discharge  of 
trtistee;  ac> 
ceptance  of 
dividends  to 
discharge  the 
trustee. 


Powers. 


Indenmitj 
clause. 


tutes :  And  further  providing,  that  when  any  division  is  to  be 
made  of  the  funds,  the  acting  trustee  shall  give  notice  of  the  time 
of  payment  to  all  the  creditors  claiming  by  circular  letters ;  and  if 
any  of  the  said  creditors  shall  neglect  to  demand,  or  shall  refuse 
payment  of  their  share  of  the  trust-funds,  and  shall  refuse  to  grant 
the  conveyances,  discharges,  or  other  writings  which  the  said  trus- 
tee shall  lawfully  require,  or  if  any  of  the  said  creditors  shall  be 
legally  incapacitated  to  receive  such  payments,  then  the  said  trus- 
tee shall  have  full  power,  after  the  expiration  of  three  months  from 
the  time  of  payment  to  be  fixed,  either  to  consign  in  his  own  name 
the  dividends  of  such  creditors  in  any  chartered  bank  for  behoof  of 
the  parties  entitled  thereto,  or  to  apply  the  same  in  payment  of  the 
debts  due  to  the  other  creditors,  reserving  to  the  creditors  so  refus- 
ing, their  claims  for  the  said  dividends  out  of  the  first  and  readiest 
of  the  trust-funds  which  may  be  afterwards  realised:  Declarino 
that  the  acquiescence  in  or  accession  to  this  trust-deed,  by  any  of 
my  said  creditors,  shall  import  a  discharge  by  them  in  my  favour 
of  all  debts,  sums  of  money,  and  obligations  due  and  owing  by  me 
to  them  or  any  of  them  at  and  prior  to  the  date  of  these  presents, 
and  that  acceptance  of  payment  or  of  a  final  dividend  by  any  of  my 
creditors  acceding  as  aforesaid,  shall  import  a  discharge  by  them  to 
the  acting  trustee  of  his  intromissions  with  the  funds  and  estate 
hereby  conveyed :  And  I  grant  full  power  to  the  acting  trustee 
to  appoint  law  agents  under  him  for  any  of  the  purposes  of  this 
trust,  and  to  allow  them  a  suitable  remuneration :  And  also  to  com- 
pound and  TRANSACT,  or  to  submit  to  arbitration,  all  questions  and 
disputes  arising  in  his  management,  or  in  connection  with  the  es- 
tate hereby  conveyed :  And  declaring,  as  it  is  hereby  provided  and 
declared,  that  the  said  trustee  acting  in  the  trust  hereby  created, 
shall  not  be  obliged  to  do  diligence  otherwise  than  as  he  shall  think 
fit,  nor  shall  he  be  liable  for  omissions,  but  for  his  own  actual  in- 
tromissions only,  nor  shall  he  be  liable  for  factors,  nor  for  the  in- 
solvency of  bankers,  debtors,  purchasers,  cautioners,  and  others, 
further  than  that  such  persons  were  habit  and  repute  responsible 
at  the  time  they  were  intrusted :  And  I  bind  and  oblige  myself 
and  my  foresaids  to  warrant  the  above  written  conveyance  and 
these  presents  at  all  hands  and  against  all  mortals :  And  I  consent 
to  the  Registration  hereof  for  preservation  and  execution. — In  wit- 
ness whereof,  etc. 
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STYLE  KO.  XVI. 

No.  XVI. — Trust-Disposition  omnium  bonorum  for  behoof  of  Cre- 
ditors  ;  containing  provisions  authorising  truster  to  carry  on 
business  under  infection  ;  and  authorising  trustee  to  carry 
on  business  for  behoof  of  Creditors  ;  and  power  to  apply  for 
sequestration  ;  and  appointment  of  a  Committee  of  Creditors 
to  advise  with  trustee. 

I,  A.  B.,  Manufacturing  Engineer  in  ,  considering  that  Narmtive. 

my  affairs  have  become  embarrassed,  and  that  I  am  unable  to  pay  the 
debts  owing  by  me,  and  that  I  have  been  requested  by  my  creditors 
to  grant  the  trust-disposition  underwritten :  Therefore,  I  have  assign- 
ed and  disponed,  as  I  do  hereby  assign,  dispone,  transfer,  convey  Dispositive 
and  MAKE  over  from  me  and  my  heirs  and  successors  to  and  in  favour 
of  0.  D.,  Accountant  in  ,  as  trustee,  for  the  ends,  uses,  and 

purposes,  and  with  and  under  the  powers,  conditions  and  provi- 
sions afterwritten :   All  and  sundry  lands  and  other  heritages, 
stock-in-trade,  working  tools,  plant  and  machinery,  debts  and  sums 
of  money,  and  whole  other  means  and  estate  of  every  description, 
heritable  and  moveable,  real  and  personal,  wherever  situated,  now 
belonging  or  owing  to  me,  or  which  shall  belong  or  be  addebted 
to  me  before  the  debts  due  by  me  at  the  date  hereof  are  paid  or 
settled  and  discharged  as  aftermentioned,  with  the  whole  writs, 
titles,  vouchers,  and  instructions  thereof,  and  all  that  has  followed, 
or  may  follow  thereon,  and  my  whole  right  and  interest,  present 
and  future,  therein ;  and  I  bind  myself  to  grant,  execute,  and  de-  Obligation  to 
liver,  to  and  in  favour  of  my  said  trustee,  all  deeds  necessary  or  Seds  necessary 
proper  for  completing  his  title  to  the  means  and  estate  hereby  con-  Jl^tj^"^*®** 
veyed,  or  in  connection  therewith,  when  required  so  to  do:  But  Declaration  of 
DECLARING  that  thcsc  prcscnts  are  granted  by  me,  and  shall  be  ac- 
cepted in  trust,  with  the  powers,  and  for  the  uses,  ends,  and  pur- 
poses, and  under  the  conditions,  provisions,  and  declarations  after- 
written,  videlicet :  With  power  to  the  said  trustee  to  enter  upon  the  Powers  to 
possession  of  the  means  and  estate  hereby  conveyed,  and  complete  j  ^o  enter  on 
his  title  thereto  at  such  time  or  times  as  to  him  shall  seem  proper  ;  ^^^^"°  °^ 
to  allow  me  to  continue  to  carry  on  under  his  inspection,  and  sub-  2.  Toaiiowtras- 
ject  to  his  orders,  and  for  such  time  as  he  may  think  right,  the  busi^ess'^nnder 
business  at  present  carried  on  by  me  of  a  manufacturing  engineer ;  j^sFctJon  J 
to  require  me  to  account  to  him,  or  to  my  creditors  after-mentioned,  business  books 
for  any  profits  which  I  may  make  in  said  business ;  to  inspect  my  J^ndenceT 
business  books,  letters,  and  correspondence,  whenever  he  may  think  4.  Himself  to 

'  '  *  '     .  1  1      1.         i5     carry  on  the 

right  SO  to  do ;  or  himself  to  carry  on  at  the  risk,  and  for  the  benefit  business  for 
of  my  creditors  after-mentioned,  and  for  such  time  as  he  may  think  creditors 
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BTTn  Ko.  xYi.  right,  the  said  business  of  a  manufacturing  engineer  at  present 
carried  on  by  me ;  to  appoint  a  person  or  persons  to  manage  and 
conduct  the  same  under  his  inspection ;  to  purchase  at  the  expense 
of  the  trust-estate  such  goods  and  articles  as  may  be  required  for 
the  business,  and  generally  to  do  everything  necessary  or  proper  for 

5.  To  rabmtt  to  the  efficient  conducting  and  carrying  on  thereof ;  to  submit  to  arbi- 
toftOTpromSe;  tratiou,  or  settle  by  the  advice  of  counsel,  or  to  compromise  all  dis 

puted  claims  competent  to  or  against  the  trust-subjects  and  estate ; 
to  compound  and  take  part  for  the  whole  of  any  disputed  debts  or 

6.  To  coUcct      claims :  to  collect  and  realise  the  whole  debts  due,  or  to  become  due 

debts;  .  . 

7.  To  aeu  estate,  to  me ;  to  sell,  realise,  and  convert  into  money,  either  by  public 

roup  or  private  bargain,  as  to  him  shall  seem  right,  the  means  and 
estate,  heritable  and  moveable,  hereby  conveyed,  or  such  part  or 
parts  thereof  as  he  may  think  proper,  and  that  in  such  lot  or  lots, 
at  such  time  or  times,  and  on  such  conditions  as  he  may  judge 
Debtors  and       expedient:  DscLARiNG  that  debtors  to,  or  purchasers  of  mv  es- 

pnrchasers  not  ,  ,  ♦  *"' 

to  be  concerned  tato  shall  havo  uo  right  to  inquire  as  to  the  application  of  the 
oTmonej.  **'*°"  sums  paid  to  the  said  trustee,  but  shall  be  fully  exonered  and 
Purposes  of  discharged  by  his  receipt;  and  the  said  trustee  shall  hold,  pay, 
trust.  and  apply  the  said  means  and  estate  hereby  conveyed,  and  prices 

and  proceeds  thereof,  and  profits,  if  any,  of  the  said  business, 

1.  Expenses  of  if  carried  on,  in  manner  following,  videlicet:  In  the  fibst  place, 
carrying  on       in  sccurity  and    for    payment  of   the  expenses    attending    the 

usmess.  creation,   execution,   and   management  of    this  trust,   including 

the  expenses  of  the  said  business,  if  carried  on,  and  for  payment 
to  the  said  trustee  of  all  advances  made,  or  obligations  under- 
t-aken  by  him  in  execution  of  the  trust  hereby  created ;  and  of  a 

2.  In  secnritj  Suitable  remuneration  to  himself :  In  the  second  place,  my  said 
of  tr^ter's^**^"  trustec  shaU  hold  and  apply  the  residue  of  my  said  means  and 
P^Son'tberwn  ^®^*^>  ^^^  ^^®  wholc  procccds  and  profits  thereof,  in  security  and 

towards  payment  of  the  debts  due  by  me  to  those  persons  who  at 
the  date  hereof  are  my  just  and  lawful  creditors,  and  who  shall  ac- 
cede hereto,  or  of  such  composition  thereon  as  they  may  agree  to 
Failing  compo-  acccpt  .*  DECLARING  that  in  the  ovcut  of  luy  failing  to  make  payment 

sition  arrange-         p  *j_*  \  •   ^  "jj'j.  . 

ment,  trustee  01  any  compositiou  whicli  my  said  creditors  may  agree  to  accept 
Ks^onoT^'  ^po^  ^y  said  debts  due  to  them,  or  of  auy  instalment  of  any  such 
realise  estate ;  composition,  or  of  its  appearing  to  the  said  trustee  tliat  I  am  not 
carrying  on  my  said  business  in  a  proper  manner,  or  that  it  is  not 
probable  that  I  shall  be  able  to  pay  such  composition  or  any  instal- 
ment thereof,  of  all  which  the  said  trustee  shall  be  the  sole  judge, 
or  in  the  event  of  my  not  making  any  offer  of  composition  to  my 
creditors,  or  of  such  offer  not  being  accepted  by  them,  not  only  shall 
such  composition  arrangement  as  may  have  been  agreed  to  fall  and 
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become  void  and  null,  but  in  any  of  these  events  it  shall  be  lawful  styie  ho.  xyi. 
to  and  in  the  power  of  the  said  trustee  forthwith  to  enter  upon  the 
possession  of  the  means  and  estate  hereby  conveyed,  and  complete 
his  title  thereto,  if  he  shall  not  have  previously  done  so,  and  realise 
the  same,  all  in  manner  before  mentioned  ;  and,  after  satisfying  the  and  apply  it  in 
first  purpose  hereof,  to  apply  the  said  means  and  estate,  and  pro-  SSter^s  debts. 
ceeds  thereof,  in  payment  of  my  said  debts  due  to  my  said  credi- 
tors ;  and  which  payments  shall  be  made  from  time  to  time  as  the 
said  trustee  may  be  in  funds  for  that  purpose,  and  as  he,  with  con- 
sent of  the  committee  of  my  creditors  afternamed,  shall  think  fit ; 
providing  always  that  creditors  shall  be  ranked,  and  preferences  Creditors  to  be 
admitted,  only  in  the  same  manner  and  to  the  same  extent  as  if  f^rencesTd-^'*^ 
my  estates  had  been  sequestrated  under  the  Bankrupt  Statutes  at  jjJ^a^Q^ra- 
the  date  of  these  presents,  and  that  the  value  of  any  securities  held  *>«»• 
by  any  of  my  creditors  shall  be  ascertained,  and  the  said  trustee 
shall  be  at  liberty  to  adopt  one  or  other  of  the  alternatives,  and 
have  the  claims  adjusted  and  disposed  of,  all  as  provided  for  in  the 
Bankrupt  Statutes  now  in  force  in  the  case  of  a  sequestration ;  and  Creditors,  if  re- 
DECLARiNG  that  cach  creditor  shall,  if  required,  make  a  solemn  de-  2^LuiraHOTi  to 
claration  to  the  verity  of  his  debt,  and  assign  the  same  to  the  ex-  II^S Ms^gnltf' 
tent  of  the  sums  received,  and  at  the  expense  of  the  trust-estate  to 
the  said  trustee,  or  to  any  person  whom  he  with  consent  foresaid 
may  appoint :    And  lastly,  after  fulfilling  the  foregoing  purposes  Surplus,  if  any, 
of  this  trust,  the  said  trustee  shall  account  for  and  pay  over  the  totnis^^^ 
whole  rest,  residue  and  remainder  of  the  means  and  estate  hereby 
conveyed,  if  any,  to  me  and  my  heirs  and  assignees ;  and  in  the 
event  of  any  of  my  creditors  declining  to  accede  to  the  trust  hereby 
created,  I  authorise  the  said  trustee  on  my  behalf  to  apply  for  Power  to  trustee 

.  ''  ^*^  •'to  apply  for 

sequestration  of  my  estates  under  the  Bankrupt  Statutes,  of  the  sequestration  ; 
necessity  of  which  application  the  said  trustee  shall  be  the  sole 
judge :   And  I  empower  the  said  trustee  to  do  everything  necessary 
or  proper  for  carrying  out  this  trust  as  fully,  freely,  and  effectually 
as  I  could  do ;  and  particularly  and  without  prejudice  to  the  said 
generality,  I  empower  him  to  give  such  notice  as  he  may  think  fit  and  to  give 
to  my  creditors  to  lodge  their  claims  and  grounds  of  debt,  and  of  ^or^^o  lod^e 
the  time  of  payment  of  any  dividends  which  may  be  paid  under  ^^^'j^^^^^ 
the  trust  hereby  created:     Declaring  that  E.  F.,  merchant  in  dividends. 

;  G.  H.,  manufacturer  there;  and  J.  K.,  bank  agent  there.  Appointment  of 
three  of  my  creditors,  shall  have  power  to  act  as  a  committee  CT^itor^^^ad- 
to   advise  with  and  superintend  the  said  trustee  in  the  manage- J'^^*^  ^^  ^''"* 
ment  of,  and  to  concur  with  him  in  all  submissions  an^  trans- 
actions  that    may   arise  under    the    trust    hereby   created,   and 
generally   to  give   him  such  advice  and  assistance   in   the   pre- 
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•TTn  HO.  «Ti.  mises  as  to  them  may  seem  proper ;  with  power  to  them  to  exa- 
mine his  acts  and  intromissions ;  to  audit  his  accounts ;  to  decide 
with  regard  to  paying  or  postponing  payment  of  any  dividend  ;  to 
fix  the  trustee's  remuneration,  and  to  assemble  at  any  time  during 
the  currency  hereof,  for  the  purpose  of  ascertaining  the  position  of 
the  trust  affairs,  and  for  giving  the  trustee  such  instructions  there- 
Acauiesoence  of  ancut  as  may  be  requisite  and  proper :     Declabing  that  the  ac- 
port  di8cbArg«    quiesccnce  in  or  accession  to  this  trust-deed  by  any  of  my  said 
"     ^^'  creditors,  and  the  acceptance  of  payment,  or  of  a  final  dividend, 

shall  import  a  discharge  by  them  in  my  favour  of  all  debts,  sums 
of  money,  and  obligations  due  and  owing  by  me  to  them  at  and 
Trustee  to  lure  prior  to  the  date  of  these  presents ;  and  that  it  shall  be  in  the 
»mt*of  ihlro  of°  power  of  the  said  trustee  himself,  with  consent  of  any  two  of  the 
committee,  to  g^i^j  committee  of  my  creditors,  if  he  shall  be  satisfied  that  I  have 
t«r-  made  a  full  and  fair  surrender  and  disclosure  of  my  estates,  and 

given  the  necessary  assistance  for  the  recovery  thereof,  and  have 
acted  correctly,  to  grant  in  name  and  on  behalf  of  my  creditors, 
and  at  my  expense,  a  formal  discharge  in  my  favour  of  the  said 
debts,  sums  of  money,  and  obligations  due  and  owing  by  me  as 
Acceptance  of    aforcsaid ;  AND  DECLABma  tliat  acceptance  of  payment,  or  of  a  final 
5?wden°d  toim*  dividend,  by  any  of  my  creditors  acquiescing  or  acceding  as  afore- 
5f  ^r^te^"^^*    said,  shall  import  a  discharge  by  them  to  the  said  trustee  of  his 
actings  and  intromissions  with  the  fund  and  estate  hereby  con- 
Power  to  trustee  veyed :    And  I  oeiant  full  power  to  the  said  trustee  to  appoint  law 
agents?"*  *^    agcuts  Under  him  for  any  of  the  purposes  of  this  trust,  and  to  allow 
Trustee  not       them  a  suitable  remuneration :    And  declabino,  as  it  is  hereby 
rions!  ^'  °°*"    provided  and  declared,  that  the  said  trustee  shall  not  be  obliged  to 
do  diligence  otherwise  than  as  he  shall  think  fit,  nor  shall  he  be 
liable  for  omissions,  but  for  his  own  actual  intromissions  only: 
Acquiescence  in  And  DECLARING  that  the  acquiesceuco  Or  acccssiou  of  my  creditors, 
to  import  dis-     or  any  of  them,  in  or  to  this  trust-deed,  or  the  trust  hereby  created, 
obu^te.^      or  the  granting  of  the  said  discharge  in  my  favour,  shall  in  no  way 
hurt  or  prejudice  any  claim  competent  to  them,  or  any  of  them, 
against  any  other  person  or  persons  who  may  be  bound  or  liable 
with  or  for  me  in  payment  of  the  debts  due  to  my  creditors,  or  any 
of  them ;  or  any  action,  diligence,  or  execution  thereon,  nor  dis- 
charge such  person  or  persons  of  their  liability  therefor ;  all  which 
are  hereby  reserved  as  complete  and  entire  as  if  these  presents  had 
Warrandice.      nevcr  been  granted :    And  I  bind  myself,  and  my  heirs  and  execu- 
tors wliomsoever,  to  warrant  the  above- written  conveyance  and 
Registration      thcso  prcsouts  at  all  hauds  and  against  all  mortals :    And  I  con- 
*^'*"*®'  sent  to  the  Eegistration  hereof  for  preservation  and  execution. — In 

witness  whereof,  etc. 
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BTTLB  HO.  XVII. 

SECTION  V. 

MISCELLANEOUS  DEEDS. 

[JVbttf. — There  is  a  form  of  a  Deed  of  Assumption,  containing  a  general  conyeyance  of 
the  trust-estate  given  in  Schedule  (6.)  appended  to  "  The  Trusts  (Scotland) 
Act  1867 ;  '*  but  the  following  Style  may  be  useful  in  cases  where  it  is 
thought  desirable  to  be  more  detailed.] 

No.  XVII — Deed  of  Assumption  by  accepting  and  surviving  Trus- 
tees and  Hocecutors,  containing  a  Special  Conveyance  of  the 
Trust-JEstate  to  the  original  and  assumed  Trustees, 

We,  C.  D.  and  E.  F.,  the  only  accepting  and  surviving  trustees 
and  executors  under  the  Disposition  and  Deed  of  Settlement  of  the  Narrative. 
deceased  A.  B.  of  Y.,  dated  ,  and  codicil  thereto  dated 

:  Considering  that,  by  the  said  Disposition  and  Deed  Redtai  of  the 
oi  Settlement  the  said  A.  B.,  with  and  under  the  declaration  of  ^*"^"^*^' 
trust,  and  exceptions  and  reservations  therein  expressed,  gave,  ^®"^^^*  *****•' 
granted,  and  disponed  to  and  in  favour  of  us,  the  said  C.  D.  and 
E.  F.,  and  of  M.  N.  of  0.,  and  P.  Q.  of  R,  and  of  the  accceptors 
and  acceptor,  survivors  and  survivor  of  us  and  them,  and  of  such 
other  persons  as  might  thereafter  be  named  by  the  said  A.  B.  by 
any  writing  under  his  hand,  or  as  might  be  assumed  by  virtue  of 
the  powers  therein  granted  for  that  efiect,  and  to  and  in  favour  of 
the  heirs  of  the  last  survivor  acting  in  virtue  thereof,  or  in  virtue 
of  any  appointment  to  be  made  by  him  or  under  authority  thereof, 
the  major  number  of  the  said  trustees  therein  named,  or  to  be 
assumed,  surviving  and  accepting,  and  resident  in  Great  Britain, 
at  the  time  being  a  quorum,  but  in  trust  always  for  the  ends, 
uses  and  purposes  therein  specified,  and  to  the  assignees  or  dis- 
ponees  of  the  said  trustees  or  trustee,  All  and  Whole  the  heritable 
subjects  hereinafter  described  and  disponed ;  and  also  (under  the 
exceptions  thereinafter  mentioned)  All  and  Sundry  other  lands, 
teinds  and  heritages,  debts  and  sums  of  money  heritably  secured, 
and  in  general  the  whole  real  estate  then  pertaining  to  the  said 
A.  B.,  or  which  should  be  pertaining  to  him  at  the  time  of  his 
death ;  EXCEPTiNa  only  the  lands  and  barony  of  ,  belonging  and  exceptions 

to  him,  contained  in  a  deed  of  entail  executed  by  him  on  the  therefrom ; 

;  and  also  the  other  lands  and  estates  which  he  had  entailed, 
of  even  date  with  the  execution  of  the  said  trust-disposition  and 
deed  of  settlement,  or  which  he  might  thereafter  settle  by  entail ; 
together  with  all  contracts  of  sale,  charters,  dispositions,  adjudica- 
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•TTLI  no.  XTII 


•Ifo  the  con- 
▼ejMice  of  the 
traster'8  per- 
MiuU  estate; 


the  nominAtioii 
of  execvton, 
•nd  Buodrj 
osuaI  cUoms; 


pftrticoUrly  a 
power  of  as- 
•lunption. 


.  tions,  precepts  and  instruineots  of  sasine,  tacka,  and  other  writs  and 
evidents,  rights,  title-deeds,  and  securities  of  and  concerning  his 
said  real  and  heritable  estate  thereby  disponed  and  conveyed :  And 
IK  LIKE  MAKNER,  the  Said  A.  B.,  with  and  under  the  declaration 
of  uses  and  reservations  thereinafter  contained,  gave,  granted,  as- 
signed, transferred,  conveyed  and  made  over  to  and  in  favour  of 
us,  the  said  C.  D.  and  E.  F.,  and  the  said  M.  N.  and  P.  Q.,  in 
trust,  for  the  ends,  uses  and  purposes  thereinafter  specified,  and  to 
the  acceptors  and  acceptor  and  survivors  and  survivor  of  us  and 
them,  and  to  such  other  person  or  persons  as  might  thereafter  be 
named  by  him,  or  as  might  be  assumed  as  aforesaid,  and  the  as- 
signees of  said  trustees  or  trustee,  the  whole  personal  or  moveable 
estate,  goods,  funds,  and  effects,  wheresoever  situated,  then  pertain- 
ing or  belonging  to  him,  or  which  should  pertain  or  belong  to  him 
at  his  decease :  and  he  therebt  gave,  granted,  and  committed  to 
the  trustees  therein  named,  and  the  acceptors  and  acceptor  and  the 
survivors  or  survivor  of  them,  and  to  the  person  or  persons  who 
might  be  named  or  assumed,  the  powers  and  authorities  therein 
mentioned ;  and  he  thereby  nominated  and  appointed  us,  the  said 
C.  D.  and  E.  F.,  and  the  said  M.  N.  and  P.  Q.,  and  the  trustees  to 
be  nominated,  or  such  of  us  and  them  as  should  accept  of  the  trust 
thereby  constituted,  and  the  survivors  or  survivor  of  us  and  them, 
to  be  his  executors  or  executor,  and  the  only  intromitters  or  in- 
tromitter  with  his  personal  or  moveable  estate,  goods,  and  effects, 
excluding  and  debarring  all  others  from  the  said  office ;  and  hb 
therebt  granted  and  committed  unto  us,  the  said  C.  D.   and 
E.  F.,  and  the  said  M.  N.  and  P.  Q.,  and  the  acceptors  or  ac- 
ceptor and  the  survivors  and  survivor  of  us  and  them,  full  power 
and  authority  from  time  to  time,  and  whensoever  we  and  they 
should  think  fit,  to  nominate  and  appoint  by  a  writing  under  our 
and  their  hand  any  person  or  persons  as  we  should  think  proper 
to  the  office  of  trustee  and  executor  under  the  said  disposition  and 
deed  of  settlement,  along  with  ourselves  and  themselves,  or  after 
our  or  his  decease,  which  person  or  persons  so  to  be  assumed 
should  have  the  same  powers,  privileges,  and  immunities  in  every 
respect,  in  relation  to  the  offices  thereby  conferred,  as  if  the  said 
person  or  persons  had  been  nominated  by  the  said  disposition  and 
deed  of  settlement;  and  he  declared  that  the  major  part  of  the 
said  trustees  therein  named  and  to  be  assumed,  surviving  and  ac- 
cepting, residing  in  Great  Britain  at  the  time,  should  be  a  quorum ; 
and  he  thereby  declared  that  the  said  disposition  and  deed  of  settle- 
ment was  granted  in  trust  only,  and  for  the  ends,  uses  and  pur- 
poses therein  mentioned,  as  the  said  disposition  and  deed  of  settle- 
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ment,  containiDg  various  powers,  privileges,  and  exemptions,  and  stylkho.xvh. 
sundry  other  clauses,  in  itself  more  fully  bears :  And  whereas,  by  ^^^^^i  ^f  c^di- 
the  said  codicil  to  the  said  disposition  and  deed  of  settlement,  the  c»i  ^  foregoing 

■*■  ,  trust -settlement, 

said  A.  B.  recalled  the  appointment  of  the  said  M.  N.  as  a  tnistee  recalling  ap- 
and  executor  under  his  settlement,  and  nominated  and  appointed  Sne°o?the  ^ 
V.  W.  of  X.,  now  deceased,  to  be  a  trustee  and  executor  in  his  *"^s**«*- 
place,  as  the  said  codicil  in  itself  more  fully  bears ;  And  whereas  Decease  of 
the  said  A.  B.  deceased  upon  the  day  of  ,  ceptoce*by"*' 

and  we,  the  said  C.  D.  and  E.  F.,  thereupon  accepted  of  thej^^^^***« 
office  of  trustees   and  executors  conferred  upon  us  by  the  said 
disposition  and  deed  of  settlement  and  codicil,  the  said  P.  Q.  hav- 
ing declined  to  accept  thereof,  and  we  thereupon  entered  into  pos- 
session of  the  estates  and  efiEects  thereby  conveyed,  and  have  since 
continued  to  manage  the  same,  in  terms  of  the  said  disposition  and 
deed  of  settlement ;   And  whereas  we  have  agreed  to  nominate  Resolution  to 
and  assume  J.  K.  and  J.  L.  to  be  trustees  along  with  us  under  the  tUmS^tmstees, 
said  disposition  and  deed  of  settlement,  and  to  dispone  and  convey  ^^v^^^"^ 
to  ourselves  and  to  them  the  subjects  and  estate,  heritable  and 
moveable,  of  the  said  deceased  A.  B,,  conveyed  to  us  by  the  said 
disposition  and  deed  of  settlement :  And  now  seeing  that  for  the  Subsumption. 
purpose  of  assuming  the  said  trustees,  and  so  conveying  the  said 
subjects,  it  is  necessary  to  execute  these  presents  in  manner  under- 
written :  Therefore  we,  the  said  C.  D.  and  E.  F.,  accepting  trus- 
tees and  executors  foresaid,  the  major  number  of  us  being  a  quorum, 
do  hereby,  in  virtue  of  the  powers  conferred  on  us  by  the  said  dis- 
position and  deed  of  settlement,  nominate,  assume,  and  appoint  Nomination  and 
the  said  J.  K.  and  J.  L.,  the  survivor  and  acceptor  of  them,  to  be  ^todtras- 
trustees  and  trustee  along  with  us,  and  the  siirvivors  and  survivor  ^^• 
of  us,  under  the  said  disposition  and  deed  of  settlement  and  codicil, 
in  the  management  of  the  heritable  subjects  and  estates  of  the  said 
deceased  A.  B. :  Declaring,  in  terms  of  the  said  disposition  and  Declaration  of 
deed  of  settlement,  that  the  trustees  hereby  nominated  and  ap-  ^^^"' 
pointed  shall  be  entitled  to  the  whole  powers,  privileges,  immuni- 
ties, and  others  conferred  by  the  said  disposition  and  deed  of  settle- 
ment on  the  trustees  and  executors  thereby  named :  And  in  order  Disposition  of 

--  ,  !•,  •ii-Ti  ^  •  T  *"®  trust-estate 

that  we  and  they  may  be  vested  m  the  said  hentable  subjects  and  by  the  original 
estates,  we,  the  said  C.  D.  and  E.  F.,  have  assigned,  disponed,  and  themselves  in 
conveyed,  as  we  do  hereby  assign,  dispone,  convey  and  make  over  S"the  new 
to  and  in  favour  of  ourselves,  the  said  C.  D.  and  E.  F,  and  of  the  ^^^^»- 
said  J.  K.  and  J.  L.,  and  the  acceptors  and  acceptor,  survivors  and 
survivor  of  us  and  them,  and  to  and  in  favour  of  the  heirs  of  the 
last  survivor  acting  in  virtue  hereof,  the  major  number  of  us  and 
the  trustees  hereby  assumed,  surviving  and  accepting,  and  resident 
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ffTTLI  VO.XTll. 


Hflritable  «tat«. 


Penooal  estate. 


Entry. 

ObIig»tioii  to 
infeft. 


Besignation. 


Assignation  of 
writs  and  rents. 
Warrandice. 
Registration 
clause. 


in  Great  Britain,  at  the  time  being  a  quorum,  but  in  trust  always 
for  the  ends,  uses,  and  purposes  specified  in  the  said  disposition 
and  deed  of  settlement  and  codicil,  and  to  the  assignees  and  dispo- 
nees  of  the  said  trustees  and  trustee  and  their  foresaids,  All  and 
Whole  [here  describe  any  lands  which  it  is  wished  specially  to  convey\. 
As  ALSO  All  and  Sundry  other  lands,  teinds,  and  heritages,  debts  and 
sums  of  money  heritably  secured,  and  in  general  the  whole  real 
estate  pertaining  to  the  said  A.  B.  at  the  time  of  his  death :  except- 
ing only  from  this  conveyance  the  lands  and  barony  of 

belonging  to  him,  contained  in  a  deed  of  entail  executed 
by  him  on  the  day  of  April  ;  and  also  the  other  lands 

and  estates  which  he  had  entailed,  of  even  date  with  the  execu- 
tion of  the  said  deed  of  settlement ;  Together  with  all  contracts 
of  sale,  charters,  dispositions,  adjudications,  precepts  and  instru- 
ments of  sasine,  tacks,  and  other  writs  and  evidents,  rights,  title- 
deeds,  and  securities  of  and  concerning  his  said  real  and  herit- 
able estate  hereby  disponed  and  conveyed :   And  also  All  and 
Sundry  personal  or  moveable  debts  and  sums  of  money,  arrears  of 
rent,  feu-duties,  teind-duties  and  interest,  stock  in  the  government 
or  parliamentary  funds,  stock  in  any  bank  or  banking  company, 
and  in  any  other  public  or  private  company,  horses,  cattle,  sheep, 
or  other  farming  stock,  crops  or  farm  produce,  implements  of  hus- 
bandry, household  furniture,  plate,  printed  books,  linens,  and  china, 
and  in  general  the  whole  personal  and  moveable  estate,  goods, 
funds,  and  effects,  wheresoever  situated,  pertaining  or  belonging 
to  the  said  A.  B.  at  his  decease,  vested  in  our  persons,  or  due  or 
addebted  to  us  as  trustees  and  executors  foresaid,  together  with  all 
bonds,  bills,  promissory-notes,  receipts,  accounts,  and  other  vouchers 
and  instructions  of  his  said  personal  or  moveable  estate,  funds,  and 
effects;  with  entry  as  at  the  date  of  the  said  A.  B.'s  decease :  And 
WB  oblig;e  ourselves  to  infeft  ourselves,  the  said  C.  D.  and  E.  F., 
and  the  said  J.  K.  and  J.  L.,  and  our  and  their  foresaids,  but  in 
trust  always  for  the  uses,  ends  and  purposes  foresaid,  and  our  and 
their  assignees,  in  the  whole  lands  and  other  heritages  before  dis- 
poned (except  those  subjects  which  are  held  by  the  tenure  of  bur- 
gage), to  be  holden  amevel  de  we,  and  in  the  whole  subjects  before 
disponed  which  are  held  by  the  tenure  of  burgage  to  be  holden  of 
her  Majesty  in  free  burgage :  And  we  resign  the  said  whole  lands 
and  other  heritages  (as  well  those  held  in  burgage  as  those  not 
held  in  burgage)  in  favour  of  ourselves  and  the  said  J.  K.  and  J.  L., 
and  our  and  their  foresaids,  for  new  infeftment,  but  in  trust  always 
for  the  uses,  ends  and  purposes  foresaid :  And  we  assign  the  writs ; 
AND  WB  ASSIGN  the  RENTS  I  And  WE  GRANT  Warrandice,  but  that  from 
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our  own  proper  and  respective  facts  and  deeds  only :  And  we  con-  sttlk  ko.  xyh. 
SENT  to  to  the  Kegistration  hereof  for  preservation  and  execution. — 

In  WITNESS  WHEREOF,  CtC. 

Note. — A  minute  or  deed  of  assumption,  containing  a  simple 
nomination  and  assumption  of  new  trustees,  is  a  good  appointment. 
It  is  desirable,  however,  to  have  the  estate  formally  vested  in  the 
new  trustees  by  conveyance,  although  it  is  not  necessary  to  com- 
plete a  title  in  their  persons  until  the  original  appointment  has 
been  vacated. 


No.  XVIU,— Factory  and  Commission  by  Trustees,  original  c^^^d  BTLTBKo.xYnT. 
assumed,  under  a  mutual  Trust-settlement, — Power  to  mjanage 
heritable  estate,  etc. 

We,  C.  D.,  E.  F.,  and  G.  H..,  considering  that  by  mutual  deed  Narrative. 
of  settlement,  executed  by  the  deceased  A.  B.,  and  me,  the  said  mutual  tmst- 
C.  D.,  dated  the  day  of  ,  and  registered  in  the  ^^^"aiS^ 

Books  of  Council  and  Session  the  day  of  ,  the  p^nee  and  trus- 

said  A.  B.  disponed,  assigned,  conveyed  and  made  over  to  and  in 
favour  of  me,  the  said  C.  D.,  and  my  heirs  and  assignees,  subject 
to  the  conditions,  provisions,  and  others  therein  mentioned,  All 
and  Sundry  lands,  tenements,  tacks,  heritages,  debts,  heritable  and 
moveable,  goods,  gear,  sums  of  money,  stock-in-trade,  and  in  gene- 
ral the  whole  subjects  and  estate,  heritable  and  moveable,  real  and 
personal,  then  owing  and  belonging  to  him,  or  that  should  be  owing 
and  belonging  to  him  at  the  time  of  his  death,  with  the  whole 
rents,  interest,  profits  and  produce,  and  writings  and  title-deeds, 
evidents,  vouchers,  and  securities  of  the  same,  and  all  that  had  fol- 
lowed or  might  be  competent  to  follow  thereon :    And  in  like  man-  Reciprocal 
ner,  I,  the  said  C.  D.,  disponed,  assigned,  conveyed,  and  made^°^®^"^ 
over  to  and  in  favour  of  the  said  A.  B.,  and  his  heirs  and  assignees, 
subject  to  the  conditions,  provisions,  and  others  therein  mentioned, 
All  and  Sundry  the  whole  subjects  and  estate,  heritable  and  move- 
able, real  and  personal,  then  owing  and  belonging,  or  which  should 
be  owing  and  belonging  to  me  at  my  death,  and  the  said  A.  B., 
and  I,  the  said  0.  D.,  appointed  the  survivor  of  us  to  be  the  sole 
and  only  executor  and  universal  intromitter  of  the  first  deceaser : 
And  it  was  thereby  declared  that  the  said  subjects  and  estate  Recital  of  pur- 
of  the  first  deceaser,  or  prices  and  proceeds  thereof,  if  sold  or^®^^^ 
realised,  should  be  held  and  applied,  in  the  first  place,  in  payment 
of  the  whole  just  and  lawful  debts,  and  of  the  sickbed  and  funeral 
charges  of  the  first  deceaser,  and,  in  the  second  place,  the  residue 
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■TLTBM0.XTI1I.  and  remainder  thereof  ehould  be  held  and  applied  by  the  Bnrviyc^ 
for  the  purposes  and  in  the  manner  therein  mentioned,  as  the  said 
Mid  ptftieniarij  mutual  deed  of  settlement,  containing  power  to  the  suryiYor  of 
ramp!^!^  *^  the  said  A.  B.  and  me,  the  said  C.  D.,  to  assume  any  other  person 
or  persons  as  trustee  or  trustees  along  with  or  in  succession  to  him, 
Dmmm  of  one  ^^  manner  therein  written,  in  itself  more  fully  bears :  And  whsbkas 
i^^i^;£^te^  the  said  A,  B.  having  died  on  the  day  of  ,  I,  the 

of  tnut  fcf  the  gaid  C.  D.,  thereupon  accepted  of  the  office  of  trustee  and  executor 
conferred  on  me  by  the  said  mutual  deed  of  settlement,  obtained 
myself  confirmed  executor  to  him,  entered  into  possession  of  the 
said  trust-estate,  and  sold  and  realised  the  moveable  estat-e  and 
effects  of  the  said  A.  B.,  at  least  the  greater  part  thereof,  and  in- 
vested part  of  the  proceeds  thereof  in  heritable  property  as  directed 
by  the  said  mutual  deed  of  settlement,  the  titles  to  which  were 
AHampfcioQ      taken  to  me  as  trustee  foresaid :    And  whebeas,  in  virtue  of  the 
jjjjjfj^ij*^      powers  conferred  on  me  by  the  said  mutual  deed  of  settlement,  I, 
the  said  G.  D.,  nominated  and  appointed  us,  the  said  E.  F.  and 
G.  H.,  and  the  acceptors  and  survivors  and  acceptor  and  survivor 
of  us,  as  trustees  and  trustee  and  executor  along  with  me  for  exe- 
Md  eoDTeyanoe  cutiug  the  puiposos  of  the  Said  trust,  AND  DISPONED  to  and  in  favour 
Mute.*""^      of  ^8,  the  said  C.  D.  and  G,  H.,  and  the  acceptors  and  survivors  and 
acceptor  and  survivor  of  us,  and  to  the  heirs  of  the  last  survivor,  as 
trustees  and  trustee  foresaid,  All  and  Whole  the  whole  heritable 
and  moveable  trust-funds,  estate,  and  effects  of  every  kind  and  de- 
scription vested  in  me,  the  said  C.  D.,  or  to  which  I  was  entitled 
as  trustee  and  executor  foresaid,  conform  to  deed  of  assumption 
and  conveyance,  executed  by  me  upon  the  day.  of  , 

Resoiation  to     upou  which  wc  are  or  are  about  to  be  infeft:  And  whebeas  we 
appoint  a  factor,  j^^^^  considered  it  expedient,  for  the  due  and  proper  management 
of  the  said  trust-estate,  to  appoint  a  factor  under  us,  with  the  powers 
and  for  the  purposes  under  written,  and  have  accordingly  resolved 
Agreement  bj    to  appoint  M.  N.,  accouutant  in  ,  to  the  said  office :  And 

i^tofiiS**^  NOW,  SEEING  that  the  said  M.  N.  having  agreed  to  accept  of  the 
caution.  ^^^  appointment,  and  named  P.  Q.  as  his  cautioner,  with  whose 

sufficiency  we.  are  fully  satisfied,  it  is  necessary  that  we  should  exe- 
ciause  of  ap-  cute  thosc  prcscuts  in  manner  under  written :  Therefore  vte,  the 
pomtment.        ^^^^  q  jj^^  j,  ji^  ^^^  q.  g^  ^^  hereby  NOMINATE,  OONSTITUTB  and 

Graotof powers.  APPOINT  the  Said  M.  N.  to  be  our  factor,  hereby  giving,  granting 
and  committing  to  him  full  power  and  commission  for  us,  and  in 
our  names  as  trustees  and  executors  foresaid,  to  enter  into  posses- 
sion of  the  trust-estate,  heritable  and  moveable,  of  the  said  deceased 
A.  B.,  to  realise  and  convert  into  money,  at  such  times  and  in  such 
manner  as  he  shall  deem  proper,  the  moveable  estate  of  the  said 
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A.  B.,  in  80  lar  as  not  already  realised,  and  to  uplift,  receive,  and  wYLBifo.xviii. 
discharge  the  prices  and  proceeds  thereof ;  to  collect,  levy  and  up- 
lift the  feu-duties,  ground-annuals,  rents,  maills,  and  duties,  and 
interest  and  annual  produce  of  the  said  heritable  estate,  vested,  or 
to  be  hereafter  vested,  in  us  as  trustees  foresaid,  and  that  as  well 
for  all  arrears  of  preceding  years  £is  for  rents  yet  to  fall  due  during 
the  subsistence  of  this  factory ;  to  let  the  heritable  subjects,  or  any 
part  thereof,  at  such  rents,  for  such  periods,  and  on  such  terms,  as 
he  may  deem  proper ;  to  input  and  output  tenants  therefrom ;  to 
grant,  execute,  and  deliver  all  receipts,  discharges,  and  acquit- 
tances requisite,  and  to  raise,  commence,  and  follow  forth  all  ac- 
tions, suits,  and  diligences  necessary  in  the  premises,  and  to  appear 
for  and  defend  us  in  all  actions,  suits  and  diligences  which  may  be 
brought  against  us  in  relation  thereto :  to  apply  the  arrears  so  to  Factor  to  api>i7 
be  received  by  him  from  the  said  heritable  subjects,  in  keeping  the  rtLce  ta  pay  ° 
same  in  repair,  in  insuring  the  buildings  thereon  against  losses  by  ™*outi*y^tc. 
fire  to  such  extent  as  he  shall  think  proper,  in  paying  and  defray- 
ing the  public  and  parochial  burdens,  and  the  feu-duties  and  ground- 
annuals  payable  therefrom,  and  the  interest  of  the  debts  with  which 
the  same  or  any  part  thereof  may  be  burdened,  and  other  incidental 
charges :  And  tha  balance  of  tibe  said  feu-duties,  ground-annuals,  Net  proceeds  to 
rents,  and  others,  and  the  funds  arising  from  the  said  personal  ^^^fot 
estate,  when  the  same  shall  have  been  realised,  and  the  interest  ^^' 
and  produce  thereof  becoming  due  from  time  to  time,  shall  be  ap- 
plied, IN  THE  FiBST  PLACE,  in  payment  of  the  just  and  lavdul  debts 
of  the  said  A.  B.,  so  far  as  not  already  paid:  and  in  the  second  surplus  to  be 
PLACE,  the  same  shall  be  paid  and  applied  for  the  purposes  and  in  t^^^ap-"" 
the  manner  to  be  appointed  by  us  from  time  to  time :  And  until  p***"*- 
such  purposes  shall  be  declared  by  us,  the  same  shall  be  deposited 
in  a  chartered  bank  for  safety ;  and,  in  general,  we  hereby  give,  uoney  to  be  de- 
grant,  and  commit  to  our  said  factor  full  power  to  manage,  nego-^**^"* 
tiate,  and  transact  the  affairs  and  business  foresaid  as  fully,  freely, 
and  effectually  as  we  could  do  ourselves:  Hereby  ratifying  and 
obliging  ourselves  to  hold  firm  all  and  whatever  acts  and  deeds  our 
said  factor  shall  lawfully  do  or  perform  in  virtue  of  these  presents : 
And  it  is  hereby  expressly  provided  and  declared  that  the  said  obbgation  by 
M-  N.  shall  be  bound  and  obliged,  as  by  acceptance  hereof  he  binds  ^t**^**^" 
and  obliges  himself,  and  his  heirs,  executors,  and  successors,  to 
hold  just  count  and  reckoning  with  us,  as  trustees  and  executors 
foresaid,  for  his  whole  actings  and  intromissions,  in  virtue  of  these 
presents :  And  the  said  P.  Q.  hereby  binds  himself,  and  his  heirs,  obligation  by 
executors,  and  successors,  all  jointly  and  severally  along  with  the  ^**°'*'- 
said  M.  N.,  as  cautioners,  sureties,  and  full  debtors,  for  his  intro- 
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gTTLiwo.xTiii.  missions  with  the  said  trust-estate :  Declaring  that  the  factoiy 
Faotory  umy  be  ^hali  remain  in  full  force  and  effect  until  recalled  by  a  writing 
trostili*'^  ****  under  our  hands,  which  we  hereby  expressly  reserve  full  power  to 
l^-i^tr•tlon  for  oursclves  at  any  time  to  do :  And  we,  the  whole  parties,  hereto 

consent  to  the  Registration  hereof  for  preservation  and  execution.— 

In  witness  whereof,  etc. 


trxtTutioth 


Note. — The  narrative  in  this  form,  as  well  as  in  those  which 
precede  and  follow  it,  has  been  varied,  so  as  to  exemplify  the  mode 
of  detailing  the  circumstances  and  events,  the  recital  of  which  is 
necessary  to  exhibit  the  title  of  the  granters. 


8TTLE  no,  XIX.       No.  XIX. — Dischavge  and  Ratification  by  Residuary  Legatees 

under  a  TrustSettlement. 


NamtiTe. 
Redtal  of  trasfc- 
oonyejanoe,  i^ 
potntmeiit  of 
executors,  und 
leading  parpoace 
of  the  trust ; 


decease  of 
truster  ud  ac- 
ceptance dl 
trust; 


fulfilment  of 
primary  pur- 
poses \ 


We,  E.  F.,  6.  H.,  and  M.  N.  [names  and  designations  of  resi- 
duary legatees  or  beneficiaries],  considering  that,  by  trust-disposi- 
tion and  deed  of  settlement,  dated  the  day  of  , 
and  recorded  in  the  Books  of  Council  and  Session  the  day 
of  ,  the  now  deceased  A.  B.  of  X.  disponed,  assigned, 
conveyed  and  made  over  to  and  in  favour  of  P.  Q.,  B.  S.,  T.  U., 
and  the  acceptors,  etc.  [narrate  the  terms  of  the  disposition  to  trus- 
tees, and  of  any  nomination  of  additional  trustees,  or  recall  of  a  pre- 
vious appointment,  and  the  leading  provisions  of  the  trust,  for  example, 
— payment  of  debts  and  legacies,  liferent  annuity  to  truster's  wdow, 
and  residuary  bequest,  with  power  of  advancement],  as  the  said 
trust-disposition  and  deed  of  settlement,  containing  a  nomination 
by  the  said  A.  B.  of  the  said  trustees  as  his  executors,  and  sundry 
other  clauses,  in  itself  more  fully  bears:  And  whereas  the  said 
A.  B.  deceased  upon  the  day  of  ,  survived  by 
the  said  E.  B.  his  widow,  and  by  us,  the  said  E.  F.,  G.  H.,  and 
M.  N. ;  and  the  said  P.  Q.,  K.  S.,  and  T.  U.  accepted  of  the  offices 
conferred  upon  them  by  the  said  trust-disposition  and  deed  of  settle- 
ment, and  entered  upon  the  possession  and  management  of  the 
means  and  estate  thereby  conveyed,  and  paid  the  said  A.  B.'s  just 
and  lawful  debts  so  far  as  claimed  or  ascertained,  and  his  sickbed 
and  funeral  charges,  and  the  said  legacies :  And  whereas  the  said 
trustees  and  executors,  after  payment  of  the  said  debt«,  and  sick- 
bed and  funeral  charges  and  legacies,  have  regularly  made  payment 
of  the  whole  annual  income  and  produce  of  the  residue  of  the  means 
and  estate  of  the  said  A.  B.  to  E.  B.,  his  widow,  up  to  the  term  of 
,  and  the  said  E.  B.  died  on  tlie            day  of 
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[ruwraiing  what  has  been  already  done  in  fulfilment  of  the  purposes  sttli  kq.  xix. 

of  the  trust,  as  well  as  the  occurrence  of  the  various  events,  as  deathe, 

the  attainment  of  majority,  etc,  upon  which  the  distribution  of  the 

whole  or  any  part  of  the  succession  is  dependent^ :  And  whereas  the  "d  that  trustees 

•^  *  ,         .  .         -  nave  adTanced 

said  trustees  and  executors  have,  in  virtue  of  the  powers  committed  portions  of  their 
to  them  by  the  said  trust-disposition  and  deed  of  settlement,  ad- JoceruSnofthe 
vanced  to  each  of  us,  the  said  E.  F.  and  G.  H.,  to  account  of  our  ^*8»t«««- 
provisions,  £  ,  we  paying  interest  at  the  rate  of  five  per  cent. : 

And  WHEREAS  the  said  trustees  and  executors  have  submitted  to  th**  *"»*««»  ^ 

.....  have  accounted 

us  full  and  accurate  accounts  of  their  intromissions  with  the  said  for  their  intro- 
estate,  and  the  annual  income  and  produce  thereof,  from  which  it  State  of  baianc. 
APPEARS  that  the  residue  of  the  said  means  and  estate  amounts  to 
the  sum  of  £  ,  including  the  said  advances,  and  the  interest 

and  produce  so  far  as  not  accounted  for  as  aforesaid :  And  now  see-  SuhsurapUon. 
ING  that  we  have  examined  the  said  accounts  and  are  satisfied 
therewith,  and  the  said  P.  Q,,  E.  S.,  and  T.  U.,  as  trustees  and  exe- 
cutors foresaid,  have  now  or  formerly  advanced  and  paid  to  or  ac- 
counted for  to  each  of  us,  the  said  E.  F.,  G.  H.,  and  M.  N.,  the 
sum  of  £  (including  in  the  shares  of  us,  the  said  E.  F.  and  That  trustees 

G.  H.,  the  sums  advanced  to  us  as  aforesaid),  being  our  one-  th  counted  for'the 
part  or  share  of  the  said  residuary  fund,  amounting  as  aforesaid  to  {Ue*?^ctive" 
£  ,  of  which  suras  so  paid  or  accounted  for,  we,  the  said  E.  F.,  legatees. 

G.  H.,  and  M.  N.,  do  hereby  acknowledge  the  receipt,  renouncing 
all  exceptions  and  objections  to  the  contrary,  and  that  it  is  just  and 
proper  we  should  execute  these  presents  in  manner  under  written : 
Therefore  we,  the  said  E.  F.,  G.  H.,  and  M.  N.,  and  we  all  with  aause  of  ratin- 
joint  advice  and  consent,  for  our  several  and  respective  rights  and  **  ^^^ 
interests,  do  hereby  ratify,  approve  of  and  confirm  the  whole 
accounts,  and  whole  actings,  transactions  and  intromissions  of  the 
said  P.  Q.,  R.  S.,  and  T.  U.,  as  trustees  and  executors  foresaid,  in 
and  with  the  said  trust-funds  and  estate,  and  the  interest  and  pro- 
duce thereof,  or  in  any  way  relating  thereto :  And  we  do  hereby  and  dischart'e 
EXONER,  acquit  and  discharge  the  said  P.  Q.,  R  S,,  and  T.  U.,  of 
their  whole  actings,  transactions  and  intromissions,  and  also  their 
whole  omissions  at  and  prior  to  the  date  hereof  as  trustees  and 
executors  foresaid,  and  of  the  said  sums  so  paid,  as  in  full  to  us  of 
our  shares  of  the  said  residue  provided  to  us  by  the  said  trust- 
disposition  and  deed  of  settlement,  including  the  said  interest  and 
produce  up  to  the  date  hereof,  so  far  as  not  accounted  for  as  afore- 
said :  and  also  of  the  said  trust-disposition  and  deed  of  settlement 
itself,  whole  clauses  and  provisions  therein  contained  in  our  favour, 
and  all  that  has  followed  or  may  be  competent  to  follow  thereon  : 
Which  discharge  and  ratification  we  bind  and  oblige  ourselves.  Warrandice. 


STTIXS  or  TlCSI-SnTLEMENTS. 

L^  xr  cor  nvpKcn  ri^ti  uttl  interests,  to  wunnt  at  &U  hudBuid 
i^ncart  LI  Bcrt&b}.  m  I*w  will ;  as  alfio  to  free  and  relieve,  tsi 
l.»rm.'.eet  aad  rkiithlvss  keep,  the  6at«l  tmstees  and  ezecntoiB  of, 
=■-01.  «a<i  a^ii^LSt  ail  ilebte,  espemee,  or  claims  which  may  be  due 
bv  vT  BUki*  uui^t  them  as  soofa  trssteee  and  execntois  to  tlie  ei- 
ten:  :c  .-or  jwvvnl  shares  and  proportions  of  interest  in  the  e«tiU 
Of  -^e  4»i  A.  B.  ••  aforenid ;  Asn  wx  cassMsr  to  the  registntioc 
^ffifcc  XT  f  nMrradcn  and  execntion. — Is  wtthub  whkbkp,  etc 
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4''GE0RGII  IV.  REQia 
Cap.  XCVIII. 

An  Act /or  the  better  granlxng  of  Confirmatione  in  Scotland. — 
[19M  July  1823.] 

"  Whereas  it  is  expedient  that  provision  ehonld  be  made  for  the 
t»ett«r  granting  of  confinoations  in  certain  cases  in  Scotland;"  Be 
Jt  therefore  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
^th  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
BCtd  Commons,  in  this  present  Parliament  assembled,  and  by  the 
^ixtrhority  of  the  same,  that  from  and  after  the  passing  of  this  Act, 
'11     all  cases  of  intestate  snccession,  where  any  person  or  persons 
iV'Jik.o,  at  the  period  of  the  death  of  the  intestate,  being  next  of  kin, 
stt^U  die  before  confirmation  be  expede,  the  right  of  such  next  of  njg^,^5o„. 
ki  »^  shall  transmit  to  his  or  her  representatives,  so  that  confirmation  f™^^„. 
m^K-J  &id  shall  he  granted  to  such  representatives,  in  the  same  man-  pfxenutivw. 
n^*"  **  confirmations  might  have  been  granted  to  such  next  of  kin 
\jj^j«iiediately  upon  the  death  of  sach  int«8tate, 

II.  And  be  it  further  enacted,  that  from  and  after  the  first  day  Comt  to  repi- 
<A    «-''"'*""■!/ t)u'J  thousand  eight  hundred  and  twenty-four,  caution  b«  (onnd. 
e'U^^  "***  ^^ '^®1Ti''**i  *«  he  found  byexer/utors-nominate;  and  in  all 
tjii\->er  cases  the  Court  granting  confirmation  shall  fix  the  amount  of 
the  aiini  Eoi  which  caution  shall  be  found  by  the  person  or  persons 
to  -whom  confirmation  shall  be  granted,  not  exceeding  the  amount 
confirmed. 

HI.  And  be  it  further  enfi.t'tl,  ll.at  from  and  aft«r  the  first Pinui «o- 
day'  '  "-e  thousand  oif^ld  Imndrodand  twenty-fonr,  every  ^^"*'" 

■^y  ''floafttion  ehal!  cunfirm  the  whole  moveable 

1  at  the  time,  to  which  such  per- 
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Scotch  Act, 


In  cases  of 
executor's  cre- 
ditor, confirm*- 
tion  to  be 
granted. 


SOU  shall  make  oath:  Provided  always,  that  it  shall  and  maybe 
lawful  to  eik  to  such  confirmation  any  part  of  such  est-ate  that  may 
afterwards  be  discovered,  provided  the  whole  of  such  estate  so  dis- 
covered shall  be  added  upon  oath  as  aforesaid :  Provided  neverthe- 
less, that  nothing  herein  contained  shall  affect  or  alter  the  provision 
onade  with  respect  to  special  assignations  by  an  Act  of  the  Scotd 
Parliament,  made  in  the  year  One  thousand  six  hundred  and  ninety, 
intituled  Act  anent  the  Confirmation  of  Testaments. 

IV.  Provided  further,  and  be  it  enacted,  that  in  the  case  of 
confirmation  by  executor's  creditor,  such  confirmation  naay  be 
limited  to  the  amount  of  the  debt  and  sum  confirmed  to  which 
such  creditor  shall  make  oath:  Provided  always,  that  notice  of 
every  application  for  confirmation  by  any  executor's  creditor  shall 
be  inserted  in  the  Edinburgh  Gazette,  at  least  once,  immediately 
after  such  application  shall  be  made  ;  in  evidence  whereof,  a  copy 
of  the  Oazette  in  which  such  notice  shall  have  been  inserted  shall 
be  produced  in  Court  before  any  such  confirmation  shall  be  further 
proceeded  in. 


18°  VICTORIiE  REGINii^:. 

Cap.  XXIII. 

An  Act  to  alter  in  certain  respects  the  Law  of  Intestate  Moveable 

Succession  in  Scotland. — [25th  May  1865.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

I.  In  all  cases  of  intestate  moveable  succession  in  Scotland 
accruing  after  the  passing  of  this  Act,  where  any  person  who,  had 
he  survived  the  intestate,  would  have  been  among  his  next  of  kin, 
shall  have  predeceased  such  intestate,  the  lawful  child  or  children 

TMg  SI1CC6S81011 

to  ail  intestate,  of  such  porsou  SO  prodeccasing  shall  come  in  the  place  of  such 
person,  and  the  issue  of  any  such  child  or  children,  or  of  any  de- 
scendant of  such  child  or  children,  who  may  in  like  manner  have 
predeceased  the  intestate,  shall  come  in  the  place  of  liis  or  their 
parent  predeceasing,  and  shall  respectively  have  right  to  the  share 
of  the  moveable  estate  of  the  intestate  to  which  the  parent  of  such 
child  or  children  or  of  such  issue,  if  he  had  survived  the  intestate. 


The  issue  of  a 
predeceasing 
next  of  kin 
uhall  come  in 
the  place  of 
their  parent  in 
the  succession 
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%vould  have  been  entitled:  Provided  always,  that  no  ropresentation 
shall  be  admitted  among  collaterals  after  brothers  and  sisters  de- 
scendants, and  that  the  surviving  next  of  kin  of  the  intestate  elaim- 
iug  the  office  of  executor  shall  have  exclusive  right  thereto,  in  pre- 
ference to  the  children  or  other  descendants  of  any  predeceasing 
next  of  kia,  but  that  such  children  or  descendants  shall  be  en- 
titled to  confirmation  when  no  next  of  kin  shall  compete  for  said 
office. 

II.  Where  the  person  predeceasing  would  have  been  the  heir  issue  of  pre- 
in  heritage  of  an  intestate  leaving  heritable  as  well  as  moveable  su^wedmg^to 
estate  had  he  survived  such  intestate,  his  child,  beine:  the  heir  in  the  intestate's 

,  '  o  heritage  may 

heritage  of  such  intestate,  shall  be  entitled  to  collate  the  heritage  coiiau^  bat 
to  the  effect  of  claiming  for  himself  alone,  if  there  be  no  other  excluded  by  his 
issue  of  the  predeceaser,  or  for  himself  and  the  other  issue  of  the  froi^cSmg 
predeceaser,  if  there  be  such  other  issue,  the  share  of  the  moveable  ^^j["°^^''^* 
estate  of  the  intestate  which  might  have  been  claimed  by  the  pre-  Difference  be- 
deceaser  upon  collation  if  he  had  survived   the  intestate ;   and  heritage  and 
daughters  of  the  predeceaser,  being  heirs-portioners  of  the  intes-  Jent  would  Save 
tate,  shall  be  entitled  to  collate  to  the  like  effect ;  and  where,  in  ^^^  ^»*  ^^' 
the  case  aforesaid,  the  heir  shall  not  collate,  his  brothers  and  sisters, 
and  their  descendants  in  their  place,  shall  have  right  to  a  share  of 
the  moveable  estate  equal  in  amount  to  the  excess  in  value  over 
the  value  of  the  heritage  of  such  share  of  the  whole  estate,  herit- 
able and  moveable,  as  their  predeceasing  parent  had  he  survived 
the  intestate  would  have  taken  on  collation. 

III.  Where  any  person  dying  intestate  shall  predecease  his  Father  to  suc- 
father  without  leaving  issue,  his  father  shall  have  right  to  one-half  ^one^haft"^^ 
of  his  moveable  estate,  in  preference  to  any  brothers  or  sisters  or  ^^^°  ^  ^"®' 
their  descendants  who  may  have  survived  such  intestate. 

IV.  Where  an  intestate  dying  without  leaving  issue,  whose  Where  father 
father  has  predeceased  him,  shall  be  survived  by  his  mother,  she  c«LS,  mother 
shall  have  right  to  one-third  of  his  moveable  estate,  in  preference  ^^n?5one- 
to  his  brothers  and  sisters  or  their  descendants,  or  other  next  of  *^»^^ 

kin  of  such  intestate. 

V.  Where  an  intestate  dying  without  leaving  issue,  whose  Succession  by 
father  and  mother  have  both  predeceased  him,  shall  not  leave  any  g^^"tcr^e, 
brother  or  sister  german  or  consanguinean,  nor  any  descendant 

of  a  brother  or  sister  german  or  consanguinean,  but  shall  leave 
brothers  and  sisters  uterine,  or  a  brother  or  sister  uterine,  or  any 
descendant  of  a  brother  or  sister  uterine,  such  brothers  and  sisters 
uterine  and  such  descendants  in  place  of  their  predeceasing  parent 
shall  have  right  to  one-half  of  his  moveable  estate. 

VI.  Where  a  wife  shall  predecease  her  husband,  the  next  of  On  a  wife  pre- 
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dMSMiiiKher  kin,  executoTS,  or  other  repreeentatives  of  such  wife,  whether  te»- 
mH^TM  IT  ^te  ^'  intestate,  shall  have  no  right  to  any  share  of  the  goods  in 
^^iefwdTb  conini^^ion,  nor  shall  any  legacy  or  bequest  or  testamentary  di&- 
oommmiiQii.      position  thereof  by  such  wife  affect  or  attach  to  the  said  goods  or 

any  portion  thereof. 
Not  to  affect  VII.  Where  a  marriage  shall  be  dissolved  before  the  lapse  of  a 

^fd^oSoooi y^r  ^^i  A  d<^7  from  its  date,  by  the  death  of  one  of  the  spouses, 
BMiTu^  in  oer-  ^j^^  wholo  rights  of  the  survivor  and  of  the  representatives  of  the 


tain 

predeceaser  shall  be  the  same  as  if  the  marriage  had  subsisted  for 
the  period  aforesaid 
Part  of  Act  of         VIII.  So  much  of  an  Act  of  the  Parliament  of  Scottand  passed 
ScoUao^^en,  in  the  year  One  thousand  six  hundred  and  seventeen,  and  intituled 
c.  14,  repealed.  ^^^^  ExccutoTs,  as  allows  executors-nomiuate  to  retain  to  their 
own  use  a  third  of  the  dead's  part  in  accounting  for  the  moveable 
estate  of  the  deceased,  is  hereby  repealed,  and  executors-nominate 
shall,  as  such,  have  no  right  to  any  part  of  the  said  estate. 
interpretatioD  IX.  The  words  "  iutostato  successiou"  shall  mean  and  include 

succession  in  cases  of  partial  as  well  as  of  total  intestacy ;  "  intes- 
tate'' shall  mean  and  include  every  person  deceased  who  has  left 
undisposed  of  by  will  the  whole  or  any  portion  of  the  moveable 
estate  on  which  he  might,  if  not  subject  to  incapacity,  have  tested ; 
**  moveable  estate"  shall  mean  and  include  the  whole  free  move- 
able estate  on  which  the  deceased,  if  not  subject  to  incapacity, 
might  have  tested,  undisposed  of  by  will,  and  any  portion  thereof 
so  undisposed  of. 


21^  &  22°  VICTOBI^  BEGINS. 

Cap.  LVI. 

An  Act  to  aam/md  the  law  relating  to  the  Confirtnatum  of  Executors 
in  Scotland,  and  to  extend  over  aU  parts  of  the  United  King- 
dom the  effect  of  suck  Confirmation,  and  of  Grants  of  Probata 
and  Administration. — [23(2  Jidy  1858.] 

Whjerbab  it  is  expedient  to  amend  the  law  relating  to  the  confinna- 
tion  of  executors  in  SooUandy  and  to  extend  over  the  United  King- 
dom the  effect  of  such  confirmation,  and  of  grants  of  probate  and 
administration :  Be  it  enacted  by  the  Queen's  Most  Excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  tlie  Lords  Spiritual  and 
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Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

I.  From  and  after  the  twelfth  day  of  November  One  thousand  Practice  of 
eight  hundred  and  fifty-eight,  the  practice  of  raising  edicts  of  exe-  ^l^fry  to 
cutry  before  the  Commissary  Courts  in  Scotland^  for  the  decemiture  **■**• 

of  executors  to  deceased  i)er8ons,  shall  cease,  and  it  shall  not  be 
competent  to  any  person  to  obtain  himself  decerned  executor  in 
virtue  of  any  such  edict  raised  subsequently  to  the  date  aforesaid. 

II.  From  and  after  the  date  aforesaid  every  person  desirous  of  Petition  to 
being  decerned  executor  of  a  deceased  person  as  disponee,  next  of  be^rab^ated. 
kin,  creditor,  or  in  any  other  character  whatsoever  now  competent, 

or  of  having  some  other  person,  possessed  of  such  character,  decerned 
executor  to  a  deceased  person,  shall,  instead  of  applying,  as  here- 
tofore, for  an  edict  of  executry  from  the  Commissary,  present  a 
petition  to  the  Commissary  for  the  appointment  of  an  executor, 
which  petition  shall  be  in  the  form  as  nearly  as  may  be  of  the  Form  of  peti- 
Schedule  (A)  hereunto  annexed,  and  shall  be  subscribed  by  the  ^JSi^i^s), 
petitioner  or  by  his  agent. 

III.  Such  petition  shall  be  presented  to  the  Commissary  o  the  To  whom  peti- 
county  wherein  the  deceased  died  domicfled,  and  in  the  case  of  ^n'JJ^^P'^" 
persons  dying  domiciled  furth  of  Sootland^  or  without  any  fixed  or 

known  domicile,  having  personal  or  moveable  property  in  Scotland^ 
to  the  Commissary  of  Edinburgh. 

IV.  Every  such  petition,  in  place  of  being  published  at  the  Modeofmti- 
kirk-door  and  market  cross,  as  edicts  of  executry  have  been  in  use  ™**^^  petition 
to  be  published,  shall  be  intimated  by  the  Commissary-Clerk  affix- 
ing on  the  door  of  the  Commissary  Court-house,  or  in  some  conspi- 
cuous place  of  the  court  and  of  the  office  of  the  Commissary-Clerk,  in 

such  manner  as  the  Commissary  may  direct,  a  full  copy  of  the  peti- 
tion, and  by  the  Keeper  of  the  Becord  of  Edictal  Citations  at  Edirin 
burgh  inserting  in  a  book,  to  be  kept  by  him  for  that  purpose,  the 
names  and  designations  of  the  petitioner  and  of  the  deceased  per- 
son, the  place  and  date  of  his  death,  and  the  character  in  which  the 
petitioner  seeks  to  be  decerned  executor,  which  particulars  the 
Keeper  of  the  Becord  of  Edictal  Citations  shall  cause  to  be  printed 
and  published  weekly,  along  with  the  Abstracts  of  the  Petitions  for 
general  and  special  services,  in  the  form  of  Schedule  (B)  hereunto 
annexed ;  provided  always,  that  to  enable  the  Keeper  of  the  Becord 
of  Edictal  Citations  to  make  such  publication,  the  Commissary- 
Clerk  shall  transmit  to  him  the  said  particulars,  and  to  enable  the 
Commissary-Clerk  to  grant  the  certificate  after  mentioned,  the 
Keeper  of  the  Becord  of  Edictal  Citations  shall  transmit  to  tlie 
Commissary-Clerk  a  copy,  certified  by  the  said  Keeper,  of  the 
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Ortificate  of 
iutimation  of 
petition. 


AdditioDftl  in- 
timatioo  of 
petition  in  eer- 
tun  cases. 


Procednre  on 
petition. 


Pfcree-dstiTe. 


Proviso  as  to 
caution. 


Nut  to  affect 
present  proce- 
dure. 


Where  inven- 
tories, etc.,  may 
be  recorded. 

Confirmations 
may  be  granted. 


Inventory  may 
include  peraonsl 
estate  in  any 
TMTt  of  United 
Kingdom. 


printed  and  published  particulars,  all  in  such  form  and  manner  and 
on  payment  of  such  fees  as  the  Court  of  Session  by  Act  of  Sederunt 
may  direct. 

V.  The  Commissary-Clerk,  after  receiving  the  certified  copy  of 
the  printed  and  published  particulars,  shall  forthwith  certify  on  the 
petition  that  the  same  has  been  intimated  and  published  in  terms 
of  the  provisions  of  this  Act,  in  the  form  of  Schedule  (C)  hereunto 
annexed,  and  such  certificate  shall  be  sufficient  evidence  of  the 
facts  therein  set  forth  :  provided  always,  that  where  a  second  peti- 
tion for  confirmation  is  presented  in  reference  to  the  same  personal 
estate,  the  Commissary  shall  direct  intimation  of  such  petition  to 
be  made  to  the  party  who  presented  the  first  petition. 

VI.  On  the  expiration  of  nine  days  after  the  Commissary-Clerk 
shall  have  certified  the  intimation  and  publication  of  a  petition  for 
the  appointment  of  an  executor  as  aforesaid,  the  same  may  be 
called  in  Court,  and  an  executor  decerned,  or  other  procedure  may 
take  place  according  to  the  forms  now  in  use  in  case  of  edicts  of 
executry,  and  with  the  like  force  and  effect;  and  decree-dative 
may  be  extracted  on  the  expiration  of  three  lawful  days  after  it 
lias  been  pronounced,  but  not  sooner :  Provided  always,  that  no- 
thing herein  contained  shall  alt^r  or  affect  the  law  as  to  executors 
finding  caution ;  and  that  bonds  of  caution  for  executors  may  be 
partly  printed  and  partly  written. 

VII.  Provided  always,  that  nothing  hereinbefore  contained  shall 
alter  or  affect  the  course  of  procedure  now  in  use  before  the  Com- 
missaries in  confirmations  of  executors-nominate. 

VIII.  Inventories  of  personal  estates  of  deceased  persons  and 
relative  testamentary  writings  may  be  given  up  and  recorded  in, 
and  confirmations  may  be  granted  and  issued  by,  any  Commissary 
Court  to  which  it  is  competent  to  apply  in  virtue  of  the  provisions 
of  this  Act  for  the  appointment  of  an  executor- dative  to  the  de- 
ceased. 

IX.  From  and  after  the  date  aforesaid  it  shall  be  competent  to 
include  in  the  inventory  of  the  personal  estate  and  effects  of  any 
person  who  shall  have  died  domiciled  in  Scotland  any  personal 
estate  or  effects  of  the  deceased  situated  in  England  or  in  Ireland^ 
or  both :  Provided  that  the  person  applying  for  confirmation  shall 
satisfy  the  Commissary,  and  that  the  Commissary  shall  by  his  in- 
terlocutor find  that  the  deceased  died  domiciled  in  Scotland,  which 
interlocutor  shall  be  conclusive  evidence  of  the  fact  of  domicile : 
Provided  also,  that  the  value  of  such  personal  estate  and  effects 
situated  in  England  or  Ireland  respectively  shall  be  separately 
stated  in  such  inventory,  and  such  inventory  shall  be  inipressed 
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Tvitb  a  stamp  corresponding  to  the  entire  value  of  the  estate  and 
eflFects  included  therein,  wheresoever  situated  within  the  United 
Kingdom. 

X.  Confirmations  shall  be  in  the  form,  or  as  nearly  as  may  be  Form  and  effect 
in  the  form,  of  Schedules  (D)  and  (E)  hereunto  annexed ;  and  such  °  *^  "°*  *^"** 
confirmations  shall  have  the  same  force  and  effect  with  the  like 

ifvrits  framed  in  terms  of  the  Acts  of  Sederunt  passed  on  the  twen- 
tieth December  One  thousand  eight  hundred  and  twenty-three  and 
the  twenty-fifth  February  One  thousand  eight  hundred  and  twenty- 
four,  or  at  present  in  use. 

XI.  Oaths  and  affirmations  on  inventories  of  personal  estates  Oaths,  before 
given  up  to  be  recorded  in  any  Commissary  Court  may  be  taken  J^je™  ^  ^ 
either  before  the  Commissary  or  his  depute,  or  the  Commissary-     , 
Clerk  or  his  depute,  or  before  any  commissioner  appointed  by  the 
Commissary,  or  before  any  magistrate  or  justice  of  the  peace  within 

the  United  Kingdom  or  the  Colonies,  or  any  British  Consul. 

XII.  From  and  after  the  date  aforesaid,  when  any  confirmation  Confirmation 
of  the  executor  of  a  person  who  shall  in  manner  aforesaid  be  found  K^S^^Tcourt 
to  have  died  domiciled  in  Scotland^  which  includes,  besides  the  g^^'jj^havo^ 
personal  estate  situated  in  Scotland^  also  personal  estate  situated  ti^e  effect  of 
in  England^  shall  be  produced  in  the  Principal  Court  of  Probate  in  mbistraUon. 
England^  and  a  copy  thereof  deposited  with  the  Registrar,  together 

with  a  certified  copy  of  the  interlocutor  of  the  Commissary  finding 
that  such  deceased  person  died  domiciled  in  Scotland,  such  confir- 
mation shall  be  sealed  with  the  seal  of  the  said  Court,  and  returned 
to  the  person  producing  the  same,  and  shall  thereafter  have  the 
like  force  and  effect  in  England  as  if  a  probate  or  letters  of  admi- 
nistration, as  the  case  may  be,  had  been  granted  by  the  said  Court 
of  Probate. 

XIII.  From  and  after  the  date  aforesaid,  where  any  confirma-  Confirmation 
tion  of  the  executor  of  a  person  who  shall  so  be  found  to  have  died  Kobate  Court 
domiciled  in  Scotland,  which  includes,  besides  the  personal  estate  geJSil^lo  h^e 
situated  in  Scotland,  also  personal  estate  situated  in  Ireland,  shall  the  effect  of 

*  ,  ,  probate  or  ad- 

be  produced  in  the  Court  of  Probate  in  Dublin,  and  a  copy  thereof  ministration. 
deposited  with  the  Registrar,  together  with  a  certified  copy  of  the 
interlocutor  of  the  Commissary  finding  that  such  deceased  person 
died  domiciled  in  Scotland,  such  confirmation  shall  be  sealed  with 
the  seal  of  the  said  Court,  and  returned  to  the  person  producing 
the  same,  and  shall  thereafter  have  the  like  force  and  effect  in  Ire- 
land as  if  a  probate  or  letters  of  administration,  as  the  case  may  be, 
had  been  granted  by  the  said  Court  of  Probate  in  Dublin, 

XIV.  From  and  after  the  date  aforesaid,  when  any  probate  or  Probate  or 
letters  of  administration  to  be  granted  by  the  Court  of  Probate  in  minSiition 
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prodneed  in  England  to  the  executor  or  administrator  of  a  person  who  shall  be 
Coait^udoer-  therein,  or  by  any  note  or  memorandum  written  thereon  signed  by 
dff^^^db.  *^®  proper  officer,  stated  to  have  died  domiciled  in  England,  or  by 
■»•*»<«•  the  Court  of  Probate  in  Ireland  to  the  executor  or  administrator  of 

a  person  who  shall  in  like  manner  be  stated  to  have  died  domiciled 
in  Ireland,  shall  be  produced  in  the  Commissary  Court  of  the 
county  of  Edinburgh,  and  a  copy  thereof  deposited  with  the  Com- 
missary-Clerk of  the  said  Court,  the  Commissary-Clerk  shall  in- 
dorse or  write  on  the  back  or  face  of  such  grant  a  certificate  in  the 
form,  as  near  as  may  be,  of  the  Schedule  (F)  hereimto  annexed ; 
and  such  probate  or  letters  of  administration,  being  duly  stamped, 
shall  be  of  the  like  force  and  effect  and  have  the  same  operation  in 
SooUand  as  if  a  confirmation  had  been  granted  by  the  said  Court. 
For  aMoring  XV.  In  any  of  the  aforesaid  cases  where  the  deceased  person 

t£r^  shaU  be  stated  in  or  upon  the  probate  or  letters  of  administ^tion 
be  deonedf  to  havo  been  domiciled  in  England  or  in  Ireland,  as  the  case  may 
STOTM^/fa  ^®»  ®^^^  probate  or  letters  of  administration  shall,  for  the  purpose 
^e  United  of  sccuring  the  payment  of  the  full  and  proper  stamp  duties,  be 
deemed  and  considered  to  be  granted  for  and  in  respect  of  the 
whole  of  the  personal  and  moveable  estate  and  effects  of  the  de- 
ceased in  the  United  Kingdom,  within  the  meaning  of  the  Act  of 
Parliament  passed  in  the  fifty-fifth  year  of  the  reign  of  King 
George  the  Third,  chapter  one  hundred  and  eighty-four,  and  of  all 
other  Acts  of  Parliament  granting  or  relating  to  stamp-duties  on 
probates  and  letters  of  administration  in  England  and  Ireland  re- 
spectively ;  and  the  affidavit  required  by  law  to  be  made  on  apply^ 
ing  for  probate  or  letters  of  administration  in  England  or  Ireland 
as  to  the  value  of  the  estate  and  effects  of  the  deceased ;  and  also 
iBTentorr  to  where  the  Commissary  shall  in  manner  aforesaid  find  that  the  de- 
^^operty.  '°  ceascd  wss  domiciled  in  Scotland,  the  inventory  required  by  law  to 
be  exhibited  and  recorded  in  the  proper  Commissary  Court  in 
Scotland  before  obtaining  confirmation,  or  intromitting  with  or 
entering  upon  the  possession  or  management  of  the  personal  or 
moveable  estate  or  effects  of  the  deceased  in  Scotland,  shall  respec- 
tively extend  to  and  include  the  whole  of  the  personal  and  move- 
able estate  of  the  decesused  person  in  the  United  Kingdom,  and  the 
value  thereof ;  and  the  stamp-duties  for  the  time  being  chargeable 
on  probates  and  letters  of  administration  and  on  inventories  respec- 
tively shall  be  chargeable  upon  any  probate  or  letters  of  adminis- 
tration to  be  granted,  and  any  inventory  to  be  exhibited  and  re- 
corded as  aforesaid  respectively,  for  and  in  respect  of  the  whole  of 
the  personal  and  moveable  estate  and  effects  of  the  deceased  in  the 
United  Kingdom  and  the  value  thereof;   and  the  said  affidavit 
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shall  also  separately  specify  the  value  of  the  said  estate  and  e£fects 
in  Scotland. 

XVI.  For  the  purpose  aforesaid,  and  also  for  granting  relief  ProviaioM  of 
where  too  high  a  stamp-duty  shall  have  been  paid  on  any  such  Ip™y'toth« ^ 
probate  or  letters  of  administration,  or  inventory,  the  provisions  jriS^teSi!" 
contained  in  sections  forty,  forty-one,  forty-two,  and  forty-three,  *><>?»  ^^  «»T«^ 
of  the  said  Act  passed  in  the  fifty-fifth  year  of  his  Majesty  King  in  this  Act 
Oeorge  the  Third,  relating  to  probates  and  letters  of  administration 
granted  in  England^  and  the  like  provisions  in  the  Act  passed  in 

the  fifty-sixth  year  of  the  said  King,  chapter  fifty-six,  relating  to 
probates  and  letters  of  administration  granted  in  Ireland,  and  the 
provisions  contained  in  the  Act  passed  in  the  forty-eighth  year  of 
the  said  King,  chapter  one  hundred  and  forty-nine,  relating  to  in- 
ventories in  Scoilandy  and  also  all  other  provisions  contained  in 
the  said  Acts  respectively,  or  in  any  other  Act  or  Acts  relating  to 
probates  and  letters  of  administration  and  inventories  respectively, 
shall  apply  to  the  probates  and  letters  of  administration  to  which 
effect  is  given  by  this  Act,  and  to  the  whole  of  the  personal  and 
moveable  estate  of  the  deceased  for  or  in  respect  of  which  the  same 
shall,  in  pursuance  of  this  Act,  be  deemed  to  be  granted,  whereso- 
ever situate  in  the  United  Kingdom ;  and  also  to  the  inventories 
in  which  the  whole  of  the  personal  and  moveable  estate  of  the  de- 
ceased, wheresoever  situate  in  the  United  Kingdom,  ought,  in 
pursuance  of  this  Act,  to  be  included,  in  as  full  and  ample  a 
manner  as  if  all  such  provisions  were  herein  enacted  in  reference 
to  such  probates,  letters  of  administration,  and  inventories  respec- 
tively. 

XVII.  Provided,  that  in  any  case  where,  on  applying  for  pro-  Affidavit  as  to 
bate  or  letters  of  administration,  it  shall  be  required  to  be  stated  made  on  appiy- 
as  aforesaid  that  the  deceased  was  domiciled  in  England  or  in  Ire-  ^^^^ 
land,  the  affidavit  so  ets  aforesaid  required  by  law  shall  specify  the  **®°- 

fact  according  to  the  deponent's  belief,  which  shall  be  sufficient  to 
authorise  the  same  to  be  so  stated  in  or  upon  the  probate  or  letters 
of  administration ;  Provided  also,  that  any  such  statement,  and  the 
interlocutor  of  the  Commissary  finding  that  the  deceased  was  domi- 
ciled in  Scotland,  shall  be  evidence,  and  have  effect  for  the  purposes 
of  this  Act  only. 

XVIII.  It  shall  be  competent  to  the  Court  of  Session,  and  they  Actsof  Scderont 
are  hereby  authorised  and  required,  from  time  to  time  to  pass  foUowSgout 
such  Acts  of  Sederunt  as  shall  be  necessary  and  proper  for  regu-  ^^Si!^^  °^  *^" 
lating  in  all  respects  the  proceedings  under  this  Act  before  the 
Commissary  of  Edinburgh  and  other  Commissaries  in  Scotland,  and 
following  out  the  purposes  of  this  Act,  and  also  the  fees  to  be  paid 
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to  agents  before  the  said  Courts,  and  to  the  Commissary-Clerks 
and  other  officers  of  Court,  and  the  expense  of  publication  of  peti- 
tions. 
FonnerActaof        XIX.  All  former  Acts,  and  Acts  of  Sederunt  made  in  virtue 
pealed  if  incon-  thereof,  SO  far  as  inconsistent  with  the  present  Act,  are  hereby  re- 
nrtcDt  with  this  p^jjed ;  and  this  Act  may  be  amended  or  repealed  by  any  Act  to 
be  passed  during  the  present  Session  of  Parliament,  and  may  be 
cited  as  the  "  Confirmation  and  Probate  Act  1858." 
interpretiuioii  XX.  The  word  "  Commissary"  shall  include  Commissary-De- 

of  terms.         pute^  and  the  term  "  Commissary-Clerk"  shall  include  Commissary- 
Clerk-Depute. 


SCHEDULES  to  which  the  foregoing  Act  refers. 

SCHEDULB  (A). 

Form  of  a  Petition  /or  Appointment  of  an  Executor  to  a  deceased 

person. 

Unto  the  Honourable  the  Commissary  of  [specify  the  couniy\  the 
Petition  oi  A,  B.  [here  name  and  design  the  petitioner] ; 

Humbly  sheweth. 

That  the  late  C.  D.  [fiere  name  and  design  the  deceased  person  to 
whom  an  executor  is  sought  to  be  appointed]  died  at  [specify  place] 
on  or  about  the  [speci/y  date],  and  had  at  the  time  of  his  death  his 
ordinary  or  principal  domicile  in  the  county  of  [specify  county,  or 
**  furth  of  Scotland,"  or  "  without  any  fixed  domicile,"  or  "  without 
any  known  domicile,"  as  the  case  may  be]. 

That  the  petitioner  is  the  only  son  and  next  of  kin  [or  state 
what  other  relationship,  character,  or  title  the  petitioner  has,  giving 
him  right  to  apply  for  the  appointment  of  executor]. 

May  it  therefore  please  your  Lordship  to  decern  the  petitioner 
executor-dative  qua  next  of  kin  to  the  said  C,  D,  [or  state 
the  other  character  in  which  the  petitioner  claims  to  be  ap- 
pointed executor]. 

According  to  Justice,  etc. 

[Signed  by  the  petitioner  or  his  agent] 
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Schedule  (B). 

HoU  of  Petitions  for  the  ajypointment  of  Executors  in  Commissary 

Courts  in  Scotland, 


County. 

Name  and  Designation 
of  Petitioner. 

Title  of 
Petitioner. 

Name  and  Designation 
of  Defunct. 

Place  and  Date  of 
Death. 

Edinburgh. 

A,  B.,  Writer  in 
Edinburgh. 

Next  of 
Kin. 

C.  2>.,  Merchant 
in  Edinburgh. 

No.     George 
Street,  Edin- 
burgh,     1st 
Jan.  1857. 

Schedule  (C). 

Form  of  Certificate  by  Commissary-Clerk  of  publication  of  a 
Petition  for  the  appointment  of  an  Executor, 

I,  A.  B.,  Commissary-Clerk  [or  "  Commissary-Clerk-Depute," 
as  the  case  may  be],  of  the  county  of  [specify  county],  hereby  certify 
that  this  petition  was  intimated  by  affixing  a  copy  thereof  on  the 
door  of  the  Court-house  [if  some  other  place  has  been  directed  by 
the  Commissary,  specify  it\  on  the  [specify  date],  and  by  being 
published  by  the  Keeper  of  the  Kecord  of  Edictal  Citations  at 
Edinburgh  ,^  in  the  printed  roll  of  petitions  for  the  appointment  of 
executors  in  the  Commissary  Courts  of  Scotland,  printed  and  pub- 
lished on  [specify  date]. 


Schedule  (D). 

Form  of  a  Testam^ent-Dative  or  Confirmation  of  the  Executor  of  a 
person  who  has  died  without  naming  one, 

I,  A,  B,y  Commissary  of  the  county  of  [specify  county],  consider- 
ing that  by  my  decree,  dated  [specijy  date],  I  decerned  C.  D,  exe- 
cutor-dative qua  next  of  kin  [or  other  character,  as  the  case  may  be] 
of  the  late  E,  F,,  who  died  at  [specify  pla^e]  on  [specijy  date],  and 
seeing  that  the  said  C  D,  has  since  given  up  on  oath  an  inventory 
of  the  personal  estate  and  effects  of  the  said  E,  F,  at  the  time  of 
his  death  situated  in  Scotland  [or  situated  in  Scotland  and  Eng- 
land, or  in  Scotland  and  Ireland,  or  in  Scotland,  England,  and  Ire- 
land, as  the  case  may  be],  amounting  in  value  to  pounds, 
which  inventory  has  been  recorded  in  my  Court  Books,  of  date 
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[epecify  date],  and  that  he  has  likewise  found  caution  for  his  acts 
and  intromissions  as  executor:  Therefore  I,  in  her  Majesty's  name 
and  authority,  make,  constitute,  ordain,  and  confirm  the  said  C.  D. 
executor-dative  qua  [specify  character]  to  the  defunct,  with  full 
power  to  him  to  uplift,  receive,  administer,  and  dispose  of  the  said 
personal  estate  and  effects,  and  grant  discharges  thereof,  if  needful 
to  pursue  therefor,  and  generally  every  other  thing  concerning  the 
same  to  do  that  to  the  office  of  executor-dative  qtia  [specify  charac- 
ter] is  known  to  belong ;  providing  always  that  he  shall  render 
just  count  and  reckoning  for  his  intromissions  therewith  when  and 
where  the  same  shall  be  legally  required. 

Given  under  the  Seal  of  Office  of  the  Commissariat  [specify 
county],  and  signed  by  the  Clerk  of  Court  at  [specify 
place],  the  [specify  date]. 

To  be  signed  by  the  Commissary-Clerk  or  his  Depute,  and  sealed 
taith  the  Seal  of  Office, 


Schedule  (E). 

Form  of  a  Testament-Testamentar  or  Confirmation  of  an 

Executor-Nominate, 

1,  A.  B.,  Commissary  of  the  county  of  [specify  county],  consider- 
ing that  the  late  G.  D.  died  at  [specify  place],  upon  [specify  date], 
and  that  by  his  last  will  [or  other  writing  containing  the  nomination 
of  executor],  dated  [specify  da^e],  and  recorded  in  my  Court  Books 
upon  [specify  da^e],  the  said  O.  D,  nominated  and  appointed  E,  F, 
to  be  his  executor,  and  that  the  said  E.  F.  has  given  up  on  oath  an 
inventory  of  the  personal  estate  and  effects  of  the  said  C,  2?.  at  the 
time  of  his  death  situated  in  Scotland  [or  situated  in  Scotland  and 
England,  or  situated  in  Scotland  and  Ireland,  or  situated  in  Scot- 
land, England,  and  Ireland,  as  the  case  may  be],  amounting  in  value 
to  pounds,  which  inventory  has  likewise  been  recorded 

in  my  Court  Books  of  date  [specify  date] :  Therefore  I,  in  her  Ma- 
jesty's name  and  authority,  ratify,  approve,  and  confirm  the  nomi- 
nation of  executor  contained  in  the  foresaid  last  will  [or  other  writ- 
ing containing  the  nomination  of  executor]  ;  and  I  give  and  commit 
to  the  said  E.  F.  full  power  to  uplift,  receive,  administer,  and  dis- 
pose of  the  said  personal  estate  and  effects,  grant  discharges  there- 
of, if  needful  to  pursue  therefor,  and  generally  every  other  thing 
concerning  the  same  to  do  that  to  the  office  of  an  executor-nomi- 
nate is  known  to  belong;  providing  always  that  he  shall  render 
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just  count  and  reckoning  for  his  intromissions  therewith  when  and 
where  the  same  shall  be  legally  required. 

Given  imder  the  Seal  of  OflBce  of  the  Commissariat  at  [specify 
county]^  and  signed  by  the  Clerk  of  Court  at  {specify 
place'],  the  [specify  date]. 
To  be  siffned  by  the  Commissary-Clerk  or  his  Depute,  and  sealed 
toith  the  Seal  of  Office. 

Schedule  (F). 

I,  A,  B,,  Commissary-Clerk  [or  Commissary-Clerk-Depute]  of 
the  county  of  Edinburgh,  hereby  certify  that  this  grant  of  probate 
has  [or  these  letters  of  administration  have]  been  produced  in  the 
Commissary  Court  of  the  said  county,  and  that  a  copy  thereof  has 
been  deposited  vrith  me. 


22°  VICTORIA  BEGINiE. 

Cap.  XXX. 

An  Act  to  amend  the  "  Confirmation  and  Probate  Act,  1858." — 

[I9th  April  1859.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same  as  follows : 

I.  All  persons  and  corporations  who,  in  reliance  upon  any  in-  Persons,  etc., 
strument  purporting  to  be  a  confirmation  granted  under  the  **  Con-  menSlip^^n  con- 
firmation and  Probate  Act,  1858,"  and  all  persons  and  corporations  prTu^'^^e^r 
who,  in  reliance  upon  any  such  instrument  which  may  be  sealed  ^^US^e^  ^ 
under  the  authority  of  the  said  Act  with  the  seal  of  the  Principal  Court 
of  Probate  in  England  or  of  the  Court  of  Probate  in  Dublin,  and  all 
persons  or  corporations  who,  in  reliance  upon  any  instrument  pur- 
porting to  be  a  probate  or  letters  of  administration  granted  by  the 
Court  of  Probate  in  England  or  Court  of  Probate  in  Dublin,  and 
haying  indorsed  or  written  thereon  a  certificate  by  the  Commissary- 
Clerk  of  Edinburgh,  in  the  form  in  the  said  Confirmation  and  Pro- 
bate Act  prescribed,  shall  have  made  or  permitted  to  be  made,  or 
shall  make  or  permit  to  be  made,  any  payment  or  transfer  bona  fide 
upon  any  such  confirmation,  probate,  or  letters  of  administration, 

2u2 
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shall  be  indemnified  and  protected  in  so  doing,  notwithstanding  any 
defect  or  circumstance  whatsoever  affecting  the  validity  of  such 
confirmation,  probate,  or  letters  of  administration. 
Short  titi«.  II.  This  Act  may  be  cited  as  the  "  Confirmation  and  Probate 

Amendment  Act,  1859." 


24°  A  25°  VICTORIiE  BEGINS. 
Cap.  lxxxiv. 

An  Act  to  amend  the  Law  in  Scotland  relative  to  the  Resignation^ 
PowerSy  and  Lialnlitiea  of  Oratuitotis  Trustees. — [6th  August 
1861.] 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 
Whtttnuts  i-  -^1  trusts  constituted  by  virtue  of  any  deed  or  local  Act  of 

•StSid 'shdi  be  I^^rliament  under  which  gratuitous  trustees  are  nominated  shall  be 
held  to  include,  held  to  include  the  following  provisions,  unless  the  contrary  be  ex- 
pressed; that  is  to  say,  power  to  any  trustee  so  nominated  to  resign 
the  office  of  trustee ;  power  to  such  trustee,  if  there  be  only  one,  or 
to  the  trustees  so  nominated,  or  a  quorum  of  them,  to  assume  new 
trustees;  a  provision  that  the  majority  of  the  trustees  accepting 
and  surviving  shall  be  a  quorum ;  and  a  provision  that  each  such 
trustee  shall  only  be  liable  for  his  own  acts  and  intromissions,  and 
shall  not  be  liable  for  the  acts  and  intromissions  of  co-trustees,  and 
shall  not  be  liable  for  omissions. 
Not  to  affect  ^I-  Nothing  contained  in  this  Act  shall  affect  any  liability  in- 

^**md^b  *tni8-  ^^^^^  ^7  ^^7  gratuitous  trustee  prior  to  the  date  of  any  resigna- 
teee  prior  to  re-  tiou  or  assumptiou  uuder  the  provisions  of  this  Act,  nor  any  action 
ngnauon,         ^^  j^^  commeuccd  before  the  passing  of  this  Act. 

CoMtruction  of  HI-  A  gratuitous  trustee  shall,  for  the  purposes  of  this  Act,  be 
tuftoMtourteS."  ^^1^  ^  ^®  ^^y  trustee  who  receives  no  pecuniary  or  valuable  con- 
sideration .  for  performing  the  duties  of  a  trustee,  and  is  under  no 
obligation,  without  special  acceptance  of  such  office,  to  discharge 
the  duties  of  trustee:  Provided  always,  that  nothing  in  this  Act 
shall  extend  to  any  trustee  appointed  under  the  contract  of  any 
trading  company. 
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24°  &  25°  VICTOEI^  BEGINS. 

Cap.  CXIV. 

An  Act  to  Amend  the  Law  with  respect  to  Wills  of  Personal  Estate 
made  by  British  Subjects. — [6th  August  1861.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

I.  Every  will  and  other  testamentary  instrument  made  out  of  Wflin  made  out 
the  United  Kingdom  by  a  British  subject  (whatever  may  be  the  ^  bo*aSiSS°if 
domicile  of  such  person  at  the  time  of  making  the  same  or  at  the  S*fhe  Uw'of^* 
time  of  his  or  her  death)  shall,  as  regards  personal  estate,  be-^held  to  pi»ce  where 
be  well  executed  for  the  purpose  of  being  admitted  in  England  and 

Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the  same  be 
made  according  to  the  forms  required  either  by  the  law  of  the  place 
where  the  same  was  made,  or  by  the  law  of  the  place  where  such 
person  was  domiciled  when  the  same  was  made,  or  by  the  laws 
then  in  force  in  that  part  of  her  Majest/s  dominions  where  he  had 
his  domicile  of  origin. 

II.  Every  will  and  other  testamentary  instrument  made  within  wnis  made  in 
the  United  Kingdom  by  any  British  subject  (whatever  may  be  the  be^dmi^^f 
domicile  of  such  person  at  the  time  of  making  the  same  or  at  the  Z^^xsiv^!^ 
time  of  his  or  her  death)  shall,  as  regards  personal  estate,  be  held  to 

be  well  executed,  and  shall  be  admitted  in  England  and  Ireland  to 
probate,  and  in  Scotland  to  confirmation,  if  the  same  be  executed 
according  to  the  forms  required  by  the  laws  for  the  time  being  in 
force  in  that  part  of  the  United  Kingdom  where  the  same  is  made. 

III.  No  will  or  other  testamentary  instrument  shall  be  held  to  Change  of  domi- 

,  .        cue  not  to  m- 

be  revoked  or  to  have  become  invalid,  nor  shall  the  construction  validate  win. 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  domicile 
of  the  person  making  the  same. 

IV.  Nothing  in  this  Act  contained  shall  invalidate  any  will  or  Nothing  in  this 
other  testamentary  instrument  as  regards  personal  estate  which  wills  otherwise 
would  have  been  valid  if  this  Act  had  not  been  passed,  except  as  "®^®* 
such  will  or  other  testamentary  instrument  may  be  revoked  or  al- 
tered by  any  subsequent  will  or  testamentary  instrument  made  valid 

by  this  Act. 

V.  This  Act  shall  extend  only  to  wills  and  other  testamcDtaiy  Extent  of  Act. 
instruments  made  by  persons  who  die  after  the  passing  of  this  Act. 
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24°  A  25°  VICTOKIiE  BEGINS 

Cap.  cxxi. 

An  Act  to  Amend  the  Law  in  relation  to  the  Wills  and  Domicile  of 
British  subjects  dying  whilst  resident  abroad,  and  of  Foreiyn 
Subjects  dying  whilst  resident  within  her  Majestj/s  Dominions. 
—[%th  August  1861.] 

Whereas  by  reason  of  the  present  law  of  domicile  the  wills  cf 
British  subjects  dying  whilst  resident  abroad  are  often  defeated, 
and  their  personal  property  administered  in  a  manner  contrajy  to 
their  expectations  and  belief ;  and  it  is  desirable  to  amend  such 
law,  but  the  same  cannot  be  effectually  done  without  the  consent 
and  concurrence  of  foreign  States :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  authority  of  the  same,  as 
follows : 
No  British  rob-        1.  Whenever  her  Majesty  shall  by  convention  with  any  foreign 
foreigTooimt^  State  agree  that  provisions  to  the  effect  of  the  enactments  herein 
£i^»M5red^  contained  shall  be  applicable  to  the  subjects  of  her  Majesty  and  ol 
^^^l^^j  u°^*"   such  foreign  State  respectively,  it  shall  be  lawful  for  her  Majesty 
for  one  year  im-  by  any  Order  in  Council  to  direct,  and  it  is  hereby  enacted.  That 
ceding  hfs  orher  from  and  after  the  publication  of  such  order  in  the  London  Gazette 
fw^i  pm^o^  ^^  British  subject  resident  at  the  time  of  his  or  her  death  in  the 
oftesute  or  in-  foreign  couutry  named  in  such  order  shall  be  deemed  imder  any 

testate  suoces-         .  ,  i  -i 

sion  shall  retain  circumstauces  to  havc  acquired  a  domicile  in  such  country  unless 
seLed'S^th©^'**'  such  British  subject  shall  have  been  resident  in  such  country  for 
r«iide**in  Bwl***  ^^®  7^*^  immediately  preceding  his  or  her  decease,  and  shall  also 
foreign  country,  j^^ve  made  and  deposited  in  a  public  office  of  such  foreign  country 
(such  office  to  be  named  in  the  Order  in  Council)  a  declaration  in 
writing  of  his  or  her  intention  to  become  domiciled  in  such  foreign 
country ;  and  every  British  subject  dying  resident  in  such  foreign 
country,  but  without  having  so  resided  and  made  such  declaration 
as  aforesaid,  shall  be  deemed,  for  all  purposes  of  testate  or  intestate 
succession  as  to  moveables,  to  retain  the  domicile  he  or  she  pos- 
sessed at  the  time  of  his  or  her  going  to  reside  in  such  foreign 
country  as  aforesaid. 
Noforeien  II.  After  any  such  convention  as  aforesaid  shall  have  been  en- 

Greiu  BrSm  "*  tercd  iuto  by  her  Majestywith  any  foreign  State,  it  shall  be  lawful 
or  Ireland  to  he  f^p  j^gj.  Majesty  by  Order  in  Council  to  direct,  and  from  and  after 
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the  publication  of  such  order  in  the  London  Chizette  it  shall  be  and  deemed  to  have 
is  hereby  enacted,  that  no  subject  of  any  such  foreign  country  who  SSue  aniem 
at  the  time  of  his  or  her  death  shall  be  resident  in  any  part  of  f^  onfyw  ^ 
Great  Britain  or  Ireland  shall  be  deemed  under  any  circumstances  immediately 

.  ,         preceding  his 

to  have  acquired  a  domicile  therein,  unless  such  foreign  subject  or  her  death, 
shall  have  been  resident  within  Oreat  Britain  or  Ireland  for  one 
year  immediately  preceding  his  or  her  decease,  and  shall  also  have 
signed,  and  deposited  with  her  Majesty's  Secretary  of  State  for  the 
Home  Department  a  declaration  in  writing  of  his  or  her  desire 
to  become  and  be  domiciled  in  England,  Scotland,  or  Ireland,  and 
that  the  law  of  the  place  of  such  domicile  shall  regulate  his  or  her 
moveable  succession. 

III.  This  Act  shall  not  apply  to  any  foreigners  who  may  have  Who  this  Act 
obtained  letters  of  naturalisation  in  any  part  of  her  Majesty's  do-  to.  °  *^^  ^ 
minions. 

IV.  Whenever  a  convention  shall  be  made  between  her  Ma- when  snhjecta 
jesty  and  any  foreign  state,  whereby  her  Majesty's  consuls  or  vice-  statcrsSn  die 
consuls  in  such  foreign  state  shall  receive  the  same  or  the  like  ^mSioM^^d^ 
powers  and  authorities  as  are  hereinafter  expressed,  it  shall  be  law-  ^^^^  shall  he 

•''  ...  no  persons  to 

ful  for  her  Majesty  by  Order  in  Council  to  direct,  and  from  and  administer  to 
after  the  publication  of  such  order  in  the  London  Oaaette  it  shall  thfc^is^f 
be  and  is  hereby  enacted,  that  whenever  any  subject  of  such  foreign  ^JJ^^mayad- 
state  shall  die  within  the  dominions  of  her  Majesty,  and  there  shall  minister, 
be  no  person  present  at  the  time  of  such  death  who  shall  be  right- 
fully entitled  to  administer  to  the  estate  of  such  deceased  person, 
it  shall  be  lawful  for  the  consul,  vice-consul,  or  consular  agent  of 
such  foreign  state  within  that  part  of  her  Majesty's   dominions 
where  such  foreign  subject  shall  die,  to  take  possession  and  have 
the  custody  of  the  personal  property  of  the  deceased,  and  to  apply 
the  same  in  payment  of  his  or  her  debts  and  funeral  expenses,  and 
to  retain  the  surplus  for  the  benefit  of  the  persons  entitled  thereto ; 
but  such  consul,  vice-consul,  or  consular  agent  shall  immediately 
apply  for,  and  shall  be  entitled  to  obtain  from  the  proper  court,  let- 
ters of  administration  of  the  effects  of  such  deceased  person,  limited 
in  such  manner  and  for  such  time  as  to  such  court  shall  seem  fit. 
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26°  4  27°  VICTORIiE  BEGINS. 

Cap.  cxv. 

An  Act  to  explain  the  Act  for  the  Amendment  of  the  Law  relative 
to  Oratuitoua  Trustees  in  Scotland, — \2&th  July  1863.] 

Whereas  an  Act  was  passed  in  the  twenty-fourth  and  twenty-fifth 
years  of  the  reign  of  her  present  Majesty,  intituled  An  Act  to 
amend  the  Law  in  Scotland  relative  to  the  Resignation^  Powers^  and 
Liabilities  of  Gratuitous  Trustees :  and  whereas  doubts  have  arisen 
as  to  the  trusts  to  which  the  recited  Act  applies :  Be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Redtod  Act  to         I.  The  recitcd  Act  is  and  shall  be  applicable  to  all  trusts  con- 

Apply  to  tnists 

atwhateTer       stitutcd  by  virtuc  of  auy  deed  or  local  Act  of  Parliament  under 
tune  oonstitn    .  ^jj^^jj^  gratuitous  trusteos  are  nominated,  at  whatever  time  such 

trusts  may  have  been  or  may  be  constituted. 
Acta  to  extend         II.  The  expression  "  gratuitous  trustees  "  in  the  recited  Act 
tnutees  eJ^      and  this  Act  shall  extend  to  and  include  gratuitous  trustees  who 
officio.  ^j.^  appointed  or  who  hold  ex  officio. 


30^  &  31°  VICTORIES  REGINiE. 

Cap.  XCVII. 

An  Act  to  facilitate  the  Administration  of  Trusts  in  Scotland. — 

[Vith  August  1867.] 

Whereas  by  the  Acts  twenty-fourth  and  twenty-fifth  Victoria^ 
chapter  eighty-four,  and  twenty-sixth  and  twenty-seventh  Victoria, 
chapter  one  hundred  and  fifteen,  certain  powers  are  conferred  on 
gratuitous  trustees  in  Scotland,  and  it  is  expedient  that  greater 
facilities  should  be  given  for  the  administration  of  trust-estates  in 
Scotland: 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
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and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

I.  In  the  construction  of  this  Act  and  of  the  said  recited  Acts  Definition  of 
the  words  "  Trusts  and  Trust  Deeds"  shall  be  held  to  mean  and  in-  ^^."^  *'"**" 
elude  all  trusts  constituted  by  virtue  of  any  deed  or  by  private  or 

local  Act  of  Parliament;  and  the  words  "gratuitous  trustees"  in 
the  sense  of  this  Act  and  of  the  said  recited  Acts  shall  mean  and 
include  all  trustees  who  are  not  entitled  as  such  to  remuneration 
for  their  services  in  addition  to  any  benefit  they  may  be  entitled  to 
under  the  trust,  or  who  hold  the  office  ex  officio,  and  shall  extend 
to  and  include  all  trustees,  whether  original  or  assumed  who  are 
entitled  to  receive  any  legacy  or  annuity  or  bequest  under  the 
trust:  Provided  always  that  no  trustee  to  whom  any  legacy  or 
bequest  or  annuity  is  expressly  given  on  condition  of  the  recipient 
thereof  accepting  the  office  of  trustee  under  the  trust  shall  be  en- 
titled to  resign  the  office  of  trustee  by  virtue  of  this  or  of  the  said 
recited  Acts,  unless  otherwise  expressly  declared  in  the  trust-deed. 

II.  In  all  such  trusts  the  trustees  shall  have  power  to  do  the  General  powen 
following  acts,  where  such  acts  are  not  at  variance  with  the  terms  °   ™*  **"• 
or  purposes  of  the  trust,  and  such  acts  when  done  shall  be  as 
effectual  as  if  such  powers  had  been  contained  in  the  trust-deed, 

viz. : 

1.  To  appoint  factors  and  law-agents,  and  to  pay  them  a  suitable 

remuneraton : 

2.  To  discharge  trustees  who  have  resigned,  and  the  representa- 

tives of  trustees  who  have  died : 

3.  To  grant  leases  of  the  heritable  estate  of  a  duration  not  ex- 

ceeding twenty-one  years  for  agricultural  lands,  and  thirty- 
one  years  for  minerals,  and  to  remove  tenants: 

4.  To  uplift,  discharge,  or  assign  debts  due  to  the  trust-estate: 

5.  To  compromise  or  to  submit,  and  refer  all  claims  connected 

with  the  trust-estate: 

6.  To  grant  all  deeds  necessary  for  carrying  into  effect  the  powers 

vested  in  the  trustees : 

7.  To  pay  debts  due  by  the  truster  or  by  the  trust-estate  without 

requiring  the  creditors  to  constitute  such  debts  where  the 
trustees  are  satisfied  that  the  debts  are  proper  debts  of  the 
trust. 

III.  It  shall  be  competent  to  the  Court  of  Session,  on  the  peti-  Powers  which 
tion  of  the  trustees  under  any  trust  deed,  to  grant  authority  to  the  to*tei^t^j^** 
trustees  to  do  any  of  the  following  acts,  on  being  satisfied  that  the  *^®  ^"'*' 
same  is  expedient  for  the  execution  of  the  trust  and  not  inconsis- 
tent with  the  intention  thereof;  and  the  Court  shall  determine  all 
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questions  of  expenses  in  relation  to  such  applications,  and  where 
it  shall  be  of  opinion  that  the  expense  of  any  such  application 
should  not  be  charged  against  the  trust-estate,  it  shall  so  find  in 
disposing  of  the  application : 

1.  To  sell  the  trust-estate  or  any  part  of  it: 

2.  To  grant  feus  or  long  leases  of  the  heritable  estate  or  any  part 

of  it: 

3.  To  borrow  money  on  the  security  of  the  trust-estate  or  any 

part  of  it: 

4.  To  excamb  any  part  of  the  trust-estate  which  is  heritable : 
Provided  always,  that  when  all  the  beneficiaries  under  the  trust  in 
existence  at  the  date  of  presenting  such  petition  are  of  full  age  and 
capable  of  acting,  it  shall  be  in  their  power,  by  deed  of  consent,  to 
grant  authority  to  the  trustees  to  do  any  of  the  said  Acts,  the  same 
not  being  inconsistent  with  the  intention  of  the  trust ;  and  such 
authority  being  obtained,  the  said  Acts,  when  done,  shall  be  equally 
valid  and  effectual  as  if  the  authority  of  the  Court  for  the  execu- 
tion of  the  same  had  previously  been  obtained. 

Extension  of  IV.  All  powcrs  of  salc  conferred  on  trustees  by  the  trust-deed, 

toa^or  Mde."*"  ^^  ^7  virtuc  of  this  Act,  may  be  exercised  either  by  public  roup  or 
private  bargain,  unless  otherwise  directed  in  the  trust-deed  or  in 
the  authority  given  by  the  Court,  or  in  the  deed  of  consent  to  be 
granted  by  the  beneficiaries ;  and  when  the  estate  is  heritable,  it 
shall  be  lawful  in  such  sales  to  sell,  subject  to  or  imder  reservation 
of  a  feu-duty  or  ground-annual,  at  such  rate  and  on  such  conditions 
as  may  be  agreed  upon ;  and  in  all  sales  and  feus  it  shall  be  lawful 
to  reserve  the  mines  and  minerals  if  so  wished. 
Powers  of  trus-  V.  Trustces  Under  any  trust-deed  may,  unless  the  contrary  be 
trust-de«L  with  exprcssly  providcd  in  such  trust-deed,  invest  the  trust-funds  in  the 
J^tnte.*"  purchase  of  any  of  the  government  stocks,  public  funds,  or  secu- 
rities of  the  United  Kingdom,  or  stock  of  the  Bank  of  England^  or 
may  lend  the  trust-funds  on  the  security  of  any  of  the  aforesaid 
stocks  or  funds,  or  on  the  security  of  heritable  property  in  Scot- 
land^ and  may  from  time  to  time  at  their  discretion  vary  any  such 
investment  or  loan :  Provided  that  the  trustees  shall  not  be  held 
to  be  subject  6is  defendants  or  respondents  to  the  jurisdiction  of 
any  of  her  Majesty's  Superior  Courts  of  Law  or  Equity  in  England 
or  Ireland,  either  as  trustees  or  personally,  by  reason  of  their  hav- 
ing invested  or  lent  trust-funds  as  aforesaid. 
Powers  of  in-  VI.  The  powors  of  investment  conferred  by  this  Act  shall  not 

StT^i^not   ^®  h^ld  ^r  construed  as  restricting  or  controlling  any  powers  of  in- 
to be  restricted,  yestmeut  of  trust-fuuds  cxprcssly  contained  in  any  trust-deed. 
The  Court  may        VII.  The  Court  may  from  time  to  time,  under  such  conditions 
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as  they  see  fit,  authorise  trustees  to  advance  any  part  of  the  capi-  authorise  the 
tal  of  a  fund  destined,  either  absolutely  or  contingently,  to  minor  ofX^apit^*^ 
descendants  of  the  truster,  being  beneficiaries  having  a  vested  in-  ^^  *  tnist-fund. 
terest  in  such  fund,  if  it  shall  appear  that  the  income  of  the  fund 
is  insufficient  or  not  applicable  to,  and  that  such  advance  is  neces- 
sary for  the  maintenance  or  education  of  such  beneficiaries,  or  any 
of  them,  and  that  it  is  not  expressly  prohibited  by  the  trust-deed, 
and  that  the  rights  of  parties  other  than  the  heirs  or  representa- 
tives of  such  minor  beneficiaries  shall  not  be  thereby  prejudiced. 

VIII.  The  Court  may,  on  petition  by  the  trustees,  and  after  Appii»tioii  of 
such  intimation  and  inquiry  as  may  be  thought  necessary,  autho-  *™**"^"*<^- 
rise  the  trustees  under  any  trust-deed  to  apply  the  whole  or  any 

part  of  trust-funds  which  they  are  empowered  or  directed  by  the 
trust-deed  to  invest  in  the  purchase  of  heritable  property  to  the 
payment  or  redemption  of  any  debt  or  burden  affecting  heritable 
property  which  may  be  destined  to  the  same  series  of  heirs,  and 
subject  to  the  same  conditions  as  are  by  the  trust-deed  made  appli- 
cable to  the  heritable  property  directed  to  be  purchased  ;  provided 
always,  that  such  application  shall  not  be  inconsistent  with  the 
other  provisions  of  the  trust-deeds. 

IX.  When  a  trustee  who  resigns,  or  the  representatives  of  a  Discharge  of 
trustee  who  has  died  or  resigned,  cannot  obtain  a  discharge  of  his  i^aShelre 
acts  and  intromissions  from  the  remaining  trustees,  and  when  the  SyiS^duriiiir 
beneficiaries  of  the  trust  refuse,  or  are  unable  from  absence,  inca-  the  subsistence 

of  the  trust. 

pacity,  or  otherwise,  to  grant  a  discharge,  the  Court  may,  on  peti- 
tion to  that  effect  at  the  instance  of  such  trustee  or  representative, 
and  after  such  intimation  and  inquiry  as  may  be  thought  neces- 
sary, grant  such  discharge,  and  it  shall  be  in  the  power  of  the 
Court  to  direct  that  the  expense  of  such  application  be  paid  out  of 
the  trust-estate,  if  the  Court  shall  consider  this  reasonable. 

X.  Any  trustee  entitled  to  resign  his  office  may  do  so  by  min-  Formof  resig- 
ute  of  the  trust  entered  in  the  sederunt  book  of  the  trust,  and  trustees.^  *^* 
signed  in  such  sederunt  book  by  such  trustee  and  by  the  other 
trustee  or  trustees  acting  at  the  time,  or  he  may  do  so  by  signing 

a  nainute  of  resignation,  in  the  form  of  the  Schedule  (A)  to  this 
Act  annexed,  or  to  the  like  effect,  and  may  register  the  same  in 
the  books  of  jOoimcil  and  Session,  and  in  such  case  he  shall  be 
bound  to  intimate  the  same  to  his  co-trustee  or  trustees,  and  the 
resignation  shall  be  held  to  take  effect  from  and  after  the  expiry 
of  one  calendar  month  after  the  date  of  such  intimation,  or  the  last 
date  thereof  if  more  than  one,  if  the  trustee  or  trustees  to  whom 
such  intimation  was  given  is  within  Scotland^  or  otherwise  within 
three  months  from  and  after  that  date ;  and  in  case  after  inquiry 
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the  residence  of  any  trustee  to  whom  intimation  should  be  given 
under  this  provision  cannot  be  found,  such  intimation  shall  be 
given  edictallj  in  usual  form,  and  the  resignation  in  that  case 
shall  be  held  to  take  effect  from  and  after  the  expiry  of  six  mouths : 
and  if  any  trustee  entitled  to  resign  his  office  is  at  the  time  sole 
trustee,  he  shall  not  be  entitled  to  resign  until,  with  the  consent 
of  the  beneficiaries  under  the  trust  of  full  age  and  capable  of  act- 
ing at  the  time,  he  shall  have  assumed  new  trustees,  who  shall 
have  declared  their  acceptance  of  office,  or  he  may  apply  to  the 
Court  stating  his  wish  to  resign,  and  praying  for  the  appointment 
of  new  trustees  or  of  a  judicial  factor  to  administer  the  trust,  and 
the  Court,  after  intimation  to  the  beneficiaries  under  the  trust,  or 
such  of  them  as  the  Court  may  direct,  shall  thereafter  either  ap- 
point a  judicial  factor,  or,  on  the  application  of  the  beneficiaries  or 
any  of  them,  may  appoint  trustees  in  the  same  manner  as  is  pro- 
vided under  the  twelfth  section  of  this  Act ;  and  after  such  ap- 
pointment either  of  judicial  factor  or  of  trustees,  the  petitioning 
trustee  will  be  entitled  to  resign ;  and  any  retiring  trustee  or  trus- 
tees who  may  have  already  retired  shall  be  bound,  when  required, 
and  at  the  expense  of  the  trust,  to  execute  all  deeds  necessary  for 
divesting  them  of  trust-property,  conveying  the  same  to  the  trus- 
tees or  trustee  or  judicial  factor  acting  in  the  execution  of  the 
trust. 
Appointment  XL  When  trustees  have  the  power  of  assuming  new  trustees, 

ditionai  tnistees  such  ucw  trustces  may  be  assumed  by  a  deed  of  assumption  exe- 
•unf^n!^*'  cuted  by  a  trustee  or  trustees  acting  under  such  trust-deed,  or 
by  a  quorum  of  such  trustees,  if  more  than  two,  in  the  form  of  the 
Schedule  (B)  to  this  Act  annexed,  or  to  the  like  effect ;  and  a  deed 
of  assumption  so  executed,  in  addition  to  a  general  conveyance  of 
the  trust-estate,  may  contain  a  special  conveyance  of  heritable  pro- 
perty, and  in  such  case  may,  with  the  necessary  warrant  of  regis- 
tration thereon,  be  recorded  in  the  Register  of  Sasines,  and  when 
so  recorded  shall  be  effectual  as  a  conveyance  of  the  heritable  pro- 
perty belonging  to  the  trust-estate,  so  far  as  specially  conveyed,  in 
favour  of  the  existing  trustees  and  the  trustees  so  to  be  assumed  ; 
and  such  deed  of  assumption  shall  also  be  effectual  as  an  assigna- 
tion in  favour  of  such  existing  and  assumed  trustee^  of  the  whole 
personal  property  belonging  to  the  trust-estate ;  and  in  the  event  of 
any  trustee  acting  under  any  trust-deed  being  insane,  or  incapable 
of  acting  by  reason  of  physical  or  mental  disability,  or  by  continuous 
absence  from  the  United  Kingdom  for  a  period  of  six  calendar 
months  or  upwards,  such  deed  of  assumption  may  be  executed  by 
the  remaining  trustee  or  trustees  acting  under  such  trust-deed: 
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Provided  that  when  the  signatures  of  a  quorum  of  trustees  cannot 
be  obtained  it  shall  be  necessary  to  obtain  the  consent  of  the  Court 
to  such  deed  of  assumption  on  application  either  by  the  acting 
trustee  or  trustees,  or  by  any  one  or  more  of  the  beneficiaries  under 
the  trust-deed. 

XII.  When  trustees  cannot  be  assumed  under  any  trust-deed,  Appointment 

1  -I'liixi.'  J  -L  of  new  trastcM 

or  when  any  person  who  is  the  sole  trustee  acting  under  any  such  by  the  Court, 
trust-deed  has  become  insane,  or  incapable  of  acting  by  reason  of 
physical  or  mental  disability,  the  Court  may,  upon  the  application 
of  any  party  having  interest  in  the  trust-estate,  after  such  intima- 
tion and  inquiry  as  may  be  thought  necessary,  appoint  a  trustee  or 
trustees  under  such  trust-deed,  with  all  the  powers  incident  to  that 
ofl&ce ;  and  on  such  appointment  being  made,  in  the  case  of  any 
person  becoming  insane  or  incapable  of  acting  as  aforesaid,  such 
person  shall  cease  to  be  a  trustee  under  such  trust-deed ;  and  the 
Court  may  on  such  application  grant  a  warrant  to  complete  a  title 
to  any  heritable  property  forming  part  of  the  trust-estate  in  favour 
of  the  trustee  or  trustees  so  appointed,  which  warrant  shall  specify 
and  describe  the  heritable  property  to  which  it  is  applicable,  and 
shall  also  specify  the  moveable  or  personal  property,  or  bear  refer- 
ence to  an  inventory  appended  to  the  petition  to  the  Court  in  which 
such  moveable  or  personal  property  is  specified  ;  and  such  warrant 
shall  be  effectual  as  a  conveyance  of  such  heritable  property  in 
favour  of  the  trustee  or  trustees  so  appointed,  in  like  manner  and 
to  the  same  effect  as  a  warrant  in  favour  of  a  judicial  factor  granted 
under  the  authority  of  the  thirty-eighth  section  of  "  The  Titles  to 
L~and  (Scotland)  Act,  I860,''  and  shall  also  be  effectual  as  an  as- 
signation of  such  moveable  or  personal  property  in  favour  of  the 
trustee  or  trustees  so  appointed. 

XIII.  Trustees  appointed  by  the  Court  shall  not  have  the  power  Powem  of  trns- 
of  assuming  new  trustees,  unless  such  power  is  expressly  conferred  ^^^1^ 
upon  them  by  the  Court. 

XIV.  When  any  person  shall  be  entitled  to  the  possession  for  Completion  of 
his  own  absolute  use  of  any  heritable  property  or  moveable  or  per-  beneficiary  of 
sonal  property  the  title  to  which  has  been  taken  in  tlie  name  of  ***P^***^""*' 
any  trustee,  or  curator  bonis,  or  factor  loco  absentia,  or  factor  loco 
tutorisy  or  judicial  factor,  or  other  person  who  has  died  or  become 
incapable  of  acting,  without  having  executed  a  conveyance  of  such 
property,  it  shall  be  lawful  for  the  person  beneficially  entitled  to 

such  property,  to  apply  by  petition  to  the  Court  for  authority  to 
complete  a  title  to  such  property  in  his  own  name,  and  such  peti- 
tion shall  specify  and  describe  the  heritable  property,  and  refer  to 
an  inventory  in  which  the  moveable  or  personal  property  is  spe- 
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cified,  to  which  such  title  is  to  be  completed ;  and,  after  such  inti- 
mation and  inquiry  as  may  be  thought  necessary  it  shall  be  lawful 
for  the  Court  to  grant  a  warrant  for  completing  such  title  as  afore- 
said, which  warrant  shall  specify  and  describe  the  heritable  pro- 
perty to  which  it  is  applicable,  and  shall  also  specify  the  moveable 
or  personal  property,  or  shall  bear  reference  to  an  inventory  ap- 
pended to  the  petition  in  which  such  personal  property  is  specified ; 
and  such  warrant  shall  be  effectual  as  a  conveyance  of  such  herit- 
able property  in  favour  of  the  petitioner  in  like  manner  and  to  the 
same  effect  as  a  warrant  in  favour  of  a  judicial  factor  granted  under 
the  authority  of  the  thirty-eighth  section  of  "  The  Titles  to  Land 
(Scotland)  Act,  1860,"  and  shall  also  be  effectual  as  an  assignation 
of  such  moveable  or  personal  property  in  favour  of  the  petitioner. 
Completion  of  XY.  Application  for  authority  to  complete  the  title  of  a  judi- 

filctori.^"^^  cial  factor  to  any  trust-property  or  estate  under  the  thirty-eighth 
section  of  "  The  Titles  to  Land  (Scotland)  Act  1860,"  may  be  con- 
tained in  the  petition  for  the  appointment  of  such  factor,  and  such 
application  may  include  moveable  or  personal  property ;  and  the 
warrant  to  be  granted  in  pursuance  thereof  shall,  in  so  far  as  re- 
gards heritable  property,  be  effectual  as  a  conveyance  in  manner 
specified  in  the  said  Act  and  in  the  preceding  section  of  this  Act. 
Powers  of  the  XYI.  Applications  to  the  Court  under  the  authority  of  this  Act 

Actto'S^CT.^  shall  be  by  petition  addressed  to  the  Court,  and  shall  be  brought 
L^  dr(in*  ^^  ^^^  ^^®*  instance  before  one  of  the  Lords  Ordinary  officiating 
in  the  Outer-House,  who  may  direct  such  intimation  and  service 
thereof  and  such  investigation  or  inquiry  as  he  may  think  fit,  and 
the  power  of  the  Lord  Ordinary  before  whom  the  petition  is  en- 
rolled may  be  exercised  by  the  Lord  Ordinary  on  the  Bills  during 
vacation,  and  all  such  petitions  shall,  as  respects  procedure,  dis- 
posal, and  review,  be  subject  to  the  same  rules  and  regulations  as 
are  enacted  with  respect  to  petitions  coming  before  the  Junior 
Lord  Ordinary  in  virtue  of  the  Act  twentieth  and  twenty-first  Vic- 
toria, chapter  fifty-six :  Provided  that  when  in  the  exercise  of  the 
powers  pertaining  to  the  Court  of  appointing  trustees  and  regulat- 
ing trusts  it  shall  be  necessary  to  settle  a  scheme  for  the  adminis- 
tration of  any  charitable  or  other  permanent  endowment,  the  Lord 
Ordinary  shall,  after  preparing  such  schemes,  report  to  one  of  the 
Divisions  of  the  Court,  by  whom  the  same  shall  be  finally  adjusted 
and  settled ;  and  in  all  cases  where  it  shall  be  necessary  to  settle 
any  such  scheme,  intimation  shall  be  made  to  her  Majesty's  Advo- 
cate, who  shall  be  entitled  to  appear  and  intervene*  for  the  interests 
of  the  charity  or  any  object  of  the  trust  or  the  public  interest. 
Court  may  pass        XVII.  The  Court  shall  be  and  is  hereby  empowered  from  time 
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to  time  from  and  after  the  passing  of  this  Act  to  make  such  regu-  Acts  of  Sedc- 
lations  by  Act  or  Acts  of  Sederunt  as  may  be  requisite  for  carrying  ™"*' 
into  effect  the  purposes  of  this  Act :  Provided  that  within  fourteen 
days  from  the  commencement  of  every  future  Session  of  Parliament 
there  shall  be  laid  before  both  Houses  of  Parliament  copies  of  all 
Acts  of  Sederunt  made  and  passed  under  the  powers  of  this  Act. 

XVIII.  In  all  cases  where  a  trust-deed  appoints  the  trustees  to  Besignation  of 
be  also  executors,  the  resignation  of  any  such  trustee  shall  infer,  ^ executorto 
unless  where  otherwise  expressly  declared,  his  resignation  also  as  J^^^^j^**^" 
an  executor  under  such  trust-deed. 

XIX.  Nothing  in  this  Act  contained  shall  be  construed  as  in-  Reservation  of 
novating,  revoking,  or  restricting  any  express  powers  or  directions  K3 -!" 
eiven  to  trustees  acting  under  any  trust-deed,  or  shall  affect  the  twns  under  de- 

o  .  .  .  .  pending  actions, 

decision  of  any  question  which  may  at  the  passing  of  this  Act  be  and  powers,  <tc. 
the  subject  of  a  depending  action  ;  and  none  of  the  powers  and  in-  a^  may  be 
cidents  by  this  Act  conferred  or  annexed  to  the  office  of  trustee  expr^s^dc^^ 
shall  take  effect  or  be  exercised  if  it  is  declared  in  the  trust-deeds  cia»tion. 
that  they  shall  not  take  effect ;  and  when  there  is  no  such  declara- 
tion, then  if  any  variations  or  limitations  of  any  of  the  powers  or 
incidents  by  the  Act  conferred  or  annexed  are  contained  in  such 
trust-deed,  such  powers  or  incidents  shall  take  effect  or  be  exer- 
cised only  subject  to  such  variations  or  limitations. 

XX.  This  Act  may  be  cited  for  all  purposes  as  "  The  Trusts  Short  title. 
(Scotland)  Act  1867." 


SCHEDULES. 
Schedule  (A). 

Form  of  MimUe  of  Resignation. 

I,  A,  -B.,  do  hereby  resign  as  and  from  the  date  hereof  the  office 
of  trustee  under  the  trust-disposition  and  settlement  {or  other  deed) 
granted  by  G.  D.  in  favour  of  E,  JP.,  O,  H.,  and  myself,  dated  the 
day  of  ,  and  recorded  in  the  Books  of  Council 

and  Session  (or  other  register)  the  day  of 

[If  the  trustee  tvas  assumed  add,  and  to  which  office  of  trustee  I  was 
assumed  by  deed  of  assumption  granted  by  the  said  E.  F,  and  G,  H., 
dated  the  day  of  .]     In  witness  whereof 

[testing  clause  in  the  usual  form]. 
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Schedule  (B). 

Form  of  Deed  of  Assumption. 

\,  A.  B.  [or  we,  A,  B,  and  C.  D.],  the  accepting  and  surviving 
[or  remaining]  trustee  [or  trustees,  or  a  majority  and  quorum  of 
the  accepting  and  surviving  trustees],  acting  under  a  trust-disposi- 
tion and  deed  of  settlement  (or  other  deed)  granted  by  JE,  F.  in 
favour  of  ,  dated  the  day  of  [if 

recorded,  specify  register  and  date  of  recording^y  do  hereby  assume 
O.  H,  [or  O.  H.  and  L  K,]  as  a  trustee  [or  trustees]  under  the  said 
trust-disposition  and  settlement  (or  other  deed)  ;  and  I  [or  we]  dis- 
pone and  convey  to  myself  [or  ourselves]  and  the  said  G.  H,  [of 
O.  H.  and  7.  K^  as  trustees  under  the  said  trust-disposition  and 
settlement  (or  other  deed),  and  the  survivors  or  survivor,  and  the 
heirs  of  the  last  survivor,  the  majority,  while  more  than  two  are 
acting,  being  a  quorum,  all  and  sundry  the  whole  trust-estate  and 
effects,  heritable  and  moveable,  real  and  personal,  of  every  descrip- 
tion, or  wherever  situated,  at  present  belonging  to  or  under  my  (or 
our)  control  as  trustees  (or  surviving  trustees,  or  othencise,  as  the 
case  may  be),  under  the  said  trust-disposition  and  settlement,  to- 
gether with  the  whole  vouchers,  titles,  and  instructions  thereof. 
(Then  may  follow,  if  unshed,  special  conveyances  of  heritable  or  per- 
sonal property  with  the  usual  clauses  of  a  conveyance  a^UcoMe  to 
such  property,  and  as  the  case  may  require.)  And  we  consent  to 
Begistration  hereof  for  preservation,  and  also  in  the  General  or 
Particular  [or  Burgh]  Register  of  Sasines  for  publication.  In  wit- 
ness WHEREOF  [testing  clause  in  the  usual  form]. 
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ABATEMENT.  See  Debts,  payment  of. 
ABATEMENT  OF  LEGACIES,  i,  896. 
ACCEPTANCE  OF  OFFICES  OF  TRUSTEE  AND  EXECUTOR, 

tnistee  should  either  accept  or  disclaim,  ii,  198. 

trust  is  constituted  hy  acceptance,  ii,  193. 

legacy  to  trustee,  whether  conditional  on  a.,  ii,  207. 

KXPBESS  ACCEPTANCE. 

locus  panitentics  after  informal  acceptance,  ii,  194. 
acceptance  by  making  up  titles  to  the  estate,  ii,  195. 

of  trustees  for  execution  under  marriage-contracts,  ii,  195. 

by  exercising  power  of  assumption,  whether  it  infers  liability,  ii,  199. 

by  acting  as  executor,  ii,  196. 
whether  a  party  may  accept  the  trusteeship  and  decline  the  executry,  ii,  196. 
trustee  cannot  be  compelled  to  confirm  as  executor,  ii,  196. 

neglecting  to  declare  acceptance  not  liable  as  a  vitious  intromitter,  ii,  196. 
whether  executor  confirming  in  ignorance  of  a  trust  is  bound  to  administer,  ii,  197. 
trustee  may  decline  tutory  or  curatory,  ii,  198. 

party  appointed  tutor  and  curator  not  bound  to  accept  both  offices,  ii,  198. 
where  two  trusts  contained  in  one  will,  whether  trustee  may  accept  in  part,  ii,  198. 
trustee  not  bound  to  act  as  guardian,  ii,  198. 

CONBTBUCTIYE  ACCEPTANCE. 

acceptance  implied  from  assuming  the  custody  of  moveable  effects,  ii,  198. 

from  taking  possession  on  a  lease,  ii,  199. 

from  joining  in  acts  of  trust-administration,  ii,  199. 
what  acts  do  not  infer  acceptance,  ii,  199. 
acceptance  ought  not  to  be  left  to  implication,  ii,  200. 

executor-dative,  or  heir  making  up  a  title,  has  not  the  powers  of  a  trustee,  ii,  200. 
trustee  infeft  by  mistake  may  execute  a  reconveyance,  ii,  201. 
every  trustee  is  in  law  an  acting  trustee,  ii,  201. 
to  what  period  the  acceptance  of  an  assumed  trustee  refers,  ii,  202. 
See  Disclaimer. 
ACCEPTORS, 

destinations  to.    See  Joint  and  Several  Appointment  of  Trustbes. 
office  of  executor  passes  to,  ii,  144. 
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ACCESSION. 

to  equitable  interest,  ii,  88. 
to  subject  of  legacy,  i,  891. 
ACCESSION  TO  TRUST. 

a.  may  be  declared  by  deed  or  writing,  ii.  415. 
may  be  inferred  from  circumstances,  ii.  416. 
rebut  eifaetu  does  not  import  assent  to  conditions  of  trust,  ii.  416. 
wbetber  binding  on  the  creditor  personally,  or  on  the  estate,  ii,  417. 
is  conditional  on  consent  of  other  creditors  being  obtained,  ii,  417. 
unfair  preferences  entitle  acceding  creditor  to  resile,  ii,  417. 
consent  of  acceding,  no  bar  to  reduction  of  trust  by  non-acceding  creditors,  ii,  418. 
deed  may  contain  provision  resolving  trust  in  default  of  a.,  ii.  418. 
trust  cannot  be  restricted  to  creditors  who  accede  within  a  certain  time,  ii,  422. 
See  Cbbditobs'  Tbust. 
ACCOUNTING, 

executor  succeeding  to  existing  trust  may  compel  predecessors  to  account,  ii,  303. 
liability  of  trustees  for  failure  to  check  factor's  account,  ii,  641. 
See  LiABiLiTT — Proof  op  Tbubt. 
ACCRESCION— Right  of.    See  Subviyobship. 
ACCUMULATION  OF  INCOME, 

TO  WHAT  EXTENT  PEBMI88IBLE. 

trusts  for.  are  effectual  at  common  law.  i.  802. 
of  rents  of  heritable  property,  validity  of.  i,  802. 
prohibition  of,  under  the  provisions  of  the  Thellusson  Act,  i.  808. 
terms  of  the  statutory  prohibition  of,  808. 
a.  resulting  from  implied  direction  is  prohibited,  i,  804. 
addition  of  simple  interest  to  capital  is  **  accumulation,"  i,  805. 
extent  of  the  period  during  which  a.  is  permitted,  i,  806. 
period  cannot  be  extended,  on  the  ground  that  a  vested  interest  is  created,  i,  807. 
act  does  not  rescind  the  trust  except  as  to  accumulations,  i,  807. 
application  of  surplus  of,  how  far  qucutio  vohmtatie,  i,  807. 
surplus  of,  accresces  to  the  principal  fund,  where  right  vested,  i,  808. 
where  the  principal  has  not  Tested,  surplus  of  a,  results  to  the  heir-at-law,  i,  808. 
what  accumulations  are  excepted  from  the  statutory  prohibition,  i,  809. 
a.  for  the  purpose  of  raising  portions  for  children,  i,  810. 
of  rents  of  heritable  property  in  Scotland,  exception  repealed,  i,  810. 
See  Charitable  Tbust. 

TBUSTS  TO  AOCUlf ULATE  MONET  FOB  PUBCHASE  OF  LANDS. 

construction  of  directions  to  accumulate  for  the  purchase  of  lands,  ii,  875. 

annufd  proceds  vest  a  morte  in  the  heir  of  provision,  unless  the  contrary  is  direc- 
ted, ii,  876. 

construction  of  direction  to  accumulate  for  an  indefinite  period,  ii,  877. 

indefinite  trust  for  a.  satisfied  by  the  addition  of  one  year's  interest  to  the 
principal,  ii,  878. 

rule,  that  one  year  a  reasonable  period  for  accumulation,  whether  absolute,  ii,  879. 

period  of  a.  may  be  specifically  fixed  by  the  settlement,  ii.  880. 

period  of  a.  may  be  made  dependent  on  the  extinction  of  debt,  ii,  880. 

how  the  heir  may  acquire  a  vested  right  in  the  proceeds  of  the  fund,  ii,  381. 

application  of  surplus,  where  capital  exhausted  by  purchase,  ii,  881. 

debts  charged  upon  capital  not  to  be  paid  out  of  revenues,  ii.  881. 
See  Resulting  Tbubt — Entail — ^Residue. 
ACCUMULATIVE  AND  SUBSTITUTIONARY  LEGACIES. 

identity  of  English  and  Scoteh  rules  of  interpretation,  i,  462. 
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ACCUMULATIVE  AND  SUBSTITUTIONARY  LEGACIES— cofUmuei. 
rule  adopted  by  Lord  Bathurat  from  the  Scotch  case  otStirlingt  i,  468. 
legacies  given  to  the  same  person  by  different  instruments  presumed  to  be  a., 

1,464. 
specific  legacies  of  the  same  thing  are  substitutionary,  i,  464. 
legacies  of  the  same  amount,  given  by  the  same  instrument,  are  substitutionary, 

i,  464. 
teetu,  where  legadee  are  of  greater  or  less  amount,  i,  464. 

LEGACIES  CONTAINED  IN  DIFFE&ENT  INSTRUMENTS. 

legacies  not  a.  unless  both  instruments  intended  to  be  operative,  i,  465. 

presumption  for  revocation  where  both  settlements  are  total,  i,  465. 

legacies  of  the  same  amount  in  different  writings  not  presumed  to  be  substitution- 
ary, i,  466. 

where  legacies  are  of  different  amounts,  they  are  held  to  be  <x.,  i,  466. 

rule  in  the  case  of  donations  and  assignations  mortit  eatua,  i,  467. 

where  testator  declares  certain  legacies  to  be  a.,  and  is  silent  as  to  others,  i,  467. 

where  certain  legacies  are  declared  to  be  substitutionary,  i,  467. 

rule  of  construction  derived  from  expressions  in  other  legacies,  how  far  reliable, 
i,  468. 

where  testator  uses  ambiguous  language  in  reference  to  duplication,  i,  468. 

where  legacies  are  given  upon  different  motives,  i,  469. 

inference  deducible  from  similarity  of  motives,  i,  469. 

presumption  against  duplication  when  testator  is  revising  his  settlements,  i,  470. 
when  both  settlements  are  total,  i,  471. 

when  instruments  are  identical  on  the  whole,  i,  471. 

when  second  deed  caused  by  altered  circumstances  of  legatee,  i,  471. 

LEGACIES  CONTAINED  IN  THE  SAME  INSTRUMENT — SPECIFIC  LEGACIES. 

presumption  against  duplication,  where  same  legacy  repeated  in  the  same  instru- 
ment, i,  472. 

where  two  legacies  not  ejusdem  generU,  both  are  due,  i,  478. 

specific  legacy  of  same  subject  to  same  person  necessarily  a  repetition,  i,  478. 

whether  second  legacy  is  subject  to  conditions  and  destination  of  the  first,  i,  474. 

admissibility  of  extrinsic  evidence  to  explain  testator's  intention,  i,  474. 
See  Extrinsic  Evidence. 
ACQUIRENDA, 

what  words  comprehend,  in  a  will,  i,  814. 

disposal  of,  how  far  effectual,  i,  251. 

effect  of  exclusion  of  husband's  rights  in  relation  to,  ii,  62. 
ACTION— Beneficiary's  right  of 

beneficiary  has  a  direct  action  against  party  to  whom  estate  wrongfully  con- 
veyed, ii,  111. 

form  of  action  for  trying  questions  of  right,  ii,  568. 

actions  of  multiplepoinding,  ii,  568. 

actions  of  count  and  reckoning,  and  of  damages,  ii,  569. 

remedy  in  event  of  trustee  refusing  to  invest,  ii,  569. 

suspension  and  interdict,  ii,  570. 

responsibility  of  assumed  trustees,  ii,  571. 

defences  to  the  beneficiary's  action,  ii,  571. 

bona  fide  payment,  ii,  572. 

payment  under  error  in  fact,  ii,  578. 

when  trustees  are  liable  for  erroneous  payments,  ii,  578. 

how  the  beneficiary  may  enforce  his  right  to  a  specific  conveyance,  ii,  186. 
See  Equitable  Estate. 
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ACTION— eon/mwrf. 

mora  and  prescriptioD,  ii,  573-8,     See  Jubisdiction — ^Title  to  Sue — ^Liabiutt. 
ADEMPTION, 

of  legacies  and  provisionB.    See  Satisfaction. 

of  specific  legacies.    See  Specific  Lbqacy — Revocation. 
ADJUDICATION, 

of  beneficial  interests  nnder  trusts,  ii,  130. 

of  powers,  ii,  277. 

a.  the  proper  diligence  for  attaching  tho  tnister's  radical  right,  ii,  132. 

completion  of  beneficiaries'  title  by,  ii,  136.    See  Declabatobt  Adjudication. 
ADMINISTRATION — ^Titleof.  See'ExEcxrrou — Confirmation — International  Law. 

of  estates  of  foreigners  having  no  representatives  in  the  country,  ii,  150. 

grant  of,  in  England  or  Ireland  equivalent  to  appointment  of  executor-dative. 
ii,146. 
ADMISSION— Judicial.    See  Proof  of  Trust. 

ADOPTION  of  codicils  and  infornnd  writings.     See  Tbstamentart  Writing. 
ADVANCES, 

ez  facie  absolute  conveyance  in  security  of.    See  Ex  facie  Absolute  TrrLE. 

powers  given  to  trustees  to  make  a,  out  of  capital,  ii,  258. 
ADVANCES  TO  CHILDREN— SaHsfaction  of  legacies  and  provisions  by, 

See  Satisfaction. 
ADVANCES--CoUation  of.    See  Collation. 
AX5ENT, 

tru&tee  acting  as  a.,  etc.,  for  the  trust,  not  entitled  to  professional  remuneration, 
ii,  174,  553.    See  Lucrative  Transaction. 

a,  employed  to  conduct  sale  not  entitled  to  purchase  the  estate,  ii,  345. 
See  Purchases  bt  Trustees. 

trustee  entitled  to  employ  a.  for  performance  of  routine  duties,  ii,  545. 

in  what  circumstances  trustees  are  personally  liable  for  agent's  accounts,  ii,  546. 

whether  a,  has  a  claim  against  the  beneficiary  upon  exhaustion  of  the  estatt^. 
ii,  549. 

liability  of  beneficiary  to  a.  employed  under  special  contract,  ii,  550. 
See  Mandate — Expenses. 
AGENT'S  LIEN, 

agent  holding,  if  he  act  for  borrower  or  purchaser,  becomes  a  constructive  trus- 
tee, ii,  119. 

in  what  circumstances  an  a.'s  lien  gives  a  preference  in  a  question  with  credi- 
tors, ii,  415. 

is  a  sufBcient  answer  to  demand  for  production  of  titles  at  sale,  ii,  335. 
AGREEMENT  AMONGST  BENEFICIARIES.    See  Anticipation  of  Payment— 

Homologation. 
ALIENAGE— Disability  resulting  from,  i,  277,  285,  289. 

ALIENATION — ^Prohibition  applicable  to,  in  entails,  i,  589.  See  Prohibitory  Clause. 
ALIMENT — Right  of  truster's  family  to  a.,  a  debt  against  his  estate,  ii,  319. 
ALIMENTARY  TRUST, 

validity  of  alimentary  trusts  considered,  i,  294. 

whether  creditors  can  be  excluded  absolutely,  i,  296. 

whether  alimentary  liferenter,  with  power  of  disposal,  can  execute  a  discharge  of 
the  liferent,  ii,  438. 

nature  of  the  wife's  interest  in  her  liferent  alimentary  estate,  ii,  64. 

what  expressions  import,  ii,  65. 

effect  of  alimentary  trust  in  fee,  ii,  66. 
"  ALLENARLY  " — Construction  of  the  term,  i,  646.    See  Fee  and  Liferent. 
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ALTERATION  OF  SUCCESSION, 

prohibition  applicable  to,  in  entails,  i,  648. 

effect  of,  in  imperfect  entails,  i,  625.    See  Entail — ^Prohibitobt  Clause. 
ALTERATIONS  ON  TESTAMENTARY  DEEDS.   See  Revocation— Testamentaby 

Weiting. 
AMBIGUITY,  LATENT— Evidence  of  intention  admitted  where  words  applicable  in- 
differently to  two  or  more  persons  or  things,  i,  874. 
AMBULATORY  CHARACTER  OF  WILLS,  i,  249.    See  Revocation. 
ANNUITY, 

constitution  of,  in  favonr  of  wives,  i,  407. 

whether  payable  out  of  capital,  i,  899. 

effect  of  clause  of  survivorship  in  legacy  burdened  with,  i,  699. 

examples  of  immediate  and  of  suspended  vesting  in  virtue  of  testator's  intention, 

i,  700.    See  Vesting  op  Legacies. 
vesting  of  deferred,  ii,  29.    See  Vesting  undek  Contingent  Destinations. 
whether  considered  as  heritable  in  relation  to  the  debtor's  liability,  ii,  484,  487. 
ANTICIPATION  OF  PAYMENT, 

is  competent  after  legatee  has  acquired  a  vested  interest,  ii,  486. 

classification  of  cases  in  which  payment  may  be  required  in  a.  of  the  period  of 

division,  ii,  486. 
case  of  a  fiar  acquiring  the  liferent,  or  claiming  tbe  benefit  of  a  discharge, 

ii,  486. 
whether  contingent  interest  of  children  is  sufficient  to  prevent  a.,  ii,  486. 
where  the  interest  of  the  legatee's  children  has  been  considered  by  the  testator 

when  directing  postponement,  payment  cannot  be  anticipated,  ii,  487. 
effect  of  a  repudiation  of  the  life-interest  upon  the  fiar's  rights,  ii,  487. 
case  of  a  liferenter  acquiring  the  fee,  ii,  487. 

cases  depending  on  possibility  of  future  issue  or  upon  presumption  of  life,  ii,  488. 
payment  may  be  anticipated  by  consent  of  all  tbe  parties  who  have  either  a 

vested  or  a  contingent  interest,  ii,  488. 
joint  discharge  by  beneficiaries  to  trustees  does  not  affect  beneficiaries*  interests 

inter  te,  ii,  489. 
acceleration  of  vesting  by  predecease  of  conditional  institute,  ii,  440. 
See  Advances. 
APPARENCY, 

apparent  heir  distinguished  from  heir-presumptive,  i,  92. 
vested  bights  of  an  appabent  heib. 
what  subjects  vest  by  a,  without  service,  i,  92. 
udal  property,  i,  98. 
tenant's  right  under  long  leases,  i,  98. 
estate  to  which  ancestor  has  a  beneficial  title,  i,  98. 
limitations  of  the  right  of,  i,  94. 

APPABENCT  AS  A  TITLE  TO  FEUDAL  SUBJECTS. 

period  of  deliberation ;  how  computed,  i,  96. 
active  rights  of  an  apparent  heir,  i,  96. 
apparent  heir's  right  to  institute  judicial  sale,  i,  97. 
judicial  sale  does  not  infer  passive  title,  i,  98. 
passive  liability  of  apparent  heirs,  i,  98. 
tercer,  before  service,  has  the  right  of  a.,  i,  87. 
a.  as  a  title  to  sue  a  reduction  ez  eapite  leeti,  i,  1 73. 
a.  as  a  title  to  execute  an  entail,  i,  611. 
liabilities  of  apparent  heir  three  years  in  possession,  ii,  46L 
See  Passive  Repesentation. 
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APPOINTMENT  OF  TRUSTEES, 

BY  ArTHOBITT  OF  THB  OOUBT. 

oompeteDcy  of  such  appointment  considered,  ii,  219. 

appointment  of  factor  oonmdered  more  expedient,  ii,  221. 

appointment  of  tmateee  for  the  management  of  charitiee,  ii,  219. 

appointment  of  trasteee  with  power  of  aeeamption,  ii,  228. 

Court  may  grant  power*  to  diminished  number,  ii,  228. 

Court  may  grant  powers  in  cases  of  insanity,  bankruptcy,  or  non-residence, 

ii,  224. 
appointment  under  the  Trust  Act,  ii,  226. 
Court  may  appoint  original  or  new  trustees  of  charitable  trusts,  ii,  406. 

BY  AUTHOBITY  OF  THB  TB178TBB. 

power  to  appoint  trustees  for  special  trusts  may  be  conferred  by  will,  ii,  216. 

appointment  of  trustees  of  charities,  ii,  216. 

a.  by  parties  to  marriage-contract  trust,  ii,  217. 

declarator  unnecessary  to  constitute  their  right,  ii,  218. 

reserved  power  of  appointing  trustees  does  not  preclude  Court  from  appointing  a 
judicial  factor.    See  Judicial  Factob. 

a.  by  election  in  trusts  for  behoof  of  creditors,  ii,  216. 

See  Joint  and  Sbybbal  Appointmbnt — Ahsuicption. 
APPOINTMENT  TO  PROVISIONS— Power  of 
undbb  mabbiaoe-oontbactts. 

such  powers  reserved  by  implication  in  testamentary  settlements,  ii.  280. 

but  must  be  expressed  in  marriage-contracts  and  deeds  of  entail,  ii,  280. 

general  settlements  by  marriage-contract,  whether  inconsistent  with  retention  of 
power  of  appointment,  ii,  280. 

whether  a  reasonable  provision  may  be  made  for  children  of  a  teeond  marriage 
out  of  a  settled  fund,  ii,  281. 

whether  a  power  to  appoint  of  new  is  equivalent  to  a  revocation  of  existing  pro- 
visions, ii,  282. 

appointees  rank  preferably  to  the  heir  in  case  of  insufficiency  of  the  fund,  ii,  282. 

bonds  of  provision  binding  the  heir  are  burdens  on  the  heritable  estate,  ii,  288. 

powers  of  appointment  given  to  trustees,  their  construction  and  effect,  ii,  288. 

whether  appointment  is  voidable  for  excess,  ii,  284. 

UNDBB  DEEDS  OF  ENTAIL. 

power  of  grantor  of  entail  to  exclude  terce,  and  effect  of  such  exclusion,  ii,  284. 
effect  of  variances  between  the  power  conferred  by  the  entail,  and  the  deed  of 

provision  in  exercise  of  it,  ii,  285. 
construction  of  powers  of  granting  annuities  limited  to  a  proportion  of  the  free 

rental,  ii,  286. 
mode  of  competition  of  amount  of  free  rental,  ii,  286. 
provisions  by  way  of  locality,  how  construed,  ii,  287. 
liability  of  an  heir  of  entail  in  aliment  to  the  widow  of  the  predeceasing  heir, 

ii,  287. 
principles  applicable  to  the  construction  of  powers  of  granting  provisions  to  child- 
ren, ii,  287. 
powers  of  granting  provisions  not  to  be  extended  by  implication,  ii,  288. 
in  what  cases  a  power  of  providing  younger  children  may  be  exercised  in  favour 

of  grandchildren,  ii,  289. 
whether  grandchild  whose  father  is  living  is  a  proper  object  of  a  provision  under 

such  a  power,  ii,  289. 
deed  of  provision  not  Invalidated  by  reason  of  non-recital  or  mis-recital  of  the 

power,  ii,  290. 
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APPOINTMENT  TO  PKOVISIONS— Power  of^eontinwd, 

estimation  of  free  rental  or  value  of  estate  where  provisions  restricted  to  a  pro- 
portion, ii,  291. 

powers  of  sale  for  paying  off  entailer's  debts,  how  to  be  exercised,  ii,  291. 

whether  an  expectant  heir  of  entail  may  exercise  a  power  given  to  heirs,  ii,  291. 

deeds  of  expectant  heir  in  effect  contingent  on  his  sncceesion  to  the  estate,  ii,  292. 

maintenance  of  heir  in  certain  cases  provided  for  by  authority  of  the  Court,  ii,  292> 
See  Disposal — ^Division,  powers  of — Vesting. 
APPOKTIONMENT  ACT.    See  Heie  and  Exbcutob. 
APPKOBATE  AND  REPROBATE.    See  Elbction. 
APPROPRIATION  OF  CAPITAL— Power  of.  ii,  278. 
ARBITRATION, 

trustees  for  sale  ought  to  insert  clause  of,  in  articles  of  roup,  ii,  885. 

powers  of  trustees  to  submit  and  refer,  ii,  246. 
ARREARS — ^Whether  trustee  bound  to  use  strict  diligence  for  recovery  of,  ii,  808-9. 

See  Heib  and  Executobs,  Rights  of. 
ARRESTMENT, 

what  equitable  interests  may  be  attached  by  a.,  ii,  181. 

interests  in  converted  heritage  are  arrestable,  i,  277. 
ASSIGNATION  OF  BENEFICIAL  INTEREST- 

BBNEFICIAL  INTEBEST,  IN  WHAT  CASES  .ASSIGNABLE. 

vested  interests  transmissible  by  assignation,  or  disposition,  ii,  122. 

effect  of  a.  of  a  tpee  iuecemanie,  ii,  128. 

construction  of  term  assignee  in  a  substitution,  ii,  123. 

effect  of  a.  of  an  interest  which  is  vested,  but  not  immediately  payable,  ii,  123. 

personal  right  to  lands  can  only  be  transferred  by  dispositive  words,  ii,  128. 

whether  an  equitable  interest  can  be  entailed,  ii,  124.    See  Entail. 

assignment  of  life  interests,  ii,  125. 

form  of  a.  of  equitable  interests  in  personalty,  ii,  125. 

transmission  of  equitable  interests  by  legal  a.,  ii,  125. 

interests  in  converted  heritage  are  transmissible  by  assignation,  i,  227. 
cokpletion  of  title  of  assignee. 

intimation  is  necessary  to  divest  the  beneficiary,  ii,  125. 

beneficiary  not  divested  of  the  equitable  interest  in  heritable  property  until  iu- 
feftment  taken,  ii,  126. 

questions  of  preference  between  assignees  of  beneficiary  and  of  trustee,  ii,  126. 
assignation  of  entaileb's  DEBTS,  effect  of,  i,  581. 
ASSIGNEES, 

construction  of  the  term,  in  destinations,  i,  711. 

effect  of  destination  to  heirs  and  a,  in  relation  to  vesting,  ii,  17,  26. 
ASSOCIATION — Enforcement  of  trusts  created  by  voluntary  associations,  ii,  888. 
ASSUMPTION  OF  NAME  AND  ARMS— Condition  requiring,  i,  587. 
ASSUMPTION  OF  TRUSTEES, 

0.  under  the  provisions  of  the  Trustee  Act  1861,  ii,  211. 

express  power  of  a.,  form  and  effect  of,  ii,  211. 

can  a  non-accepting  trustee  exercise  a  power  of  a.,  ii,  212. 

whether  exercise  of  power  of  a.  infers  liability  as  a  trustee,  ii,  199. 

completion  of  titles  in  the  persons  of  assumed  trustees,  ii,  218. 

when  a.  may  be  executed  by  less  than  a  quorum,  ii,  214. 

assumed  trustee  not  penona  prcBdileeta,  ii,  215. 

resignation  may  be  conditional  on  a.,  ii,  215. 

power  of  appointment  may  be  vested  in  corporation,  beneficiary,  or  in  ihe  Court, 
ii,  216. 
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ASSUMraiON  OF  TRUSTEES-cofi/inwd 

election  of  new  trusteea  in  bankruptcy,  ii,  216. 

in  uarriage^coutract  trusts  4he  settlor  may  reappoint,  ii,  217. 

continuity  in  the  trust  does  not  import  continuity  of  the  title  in  the  trufiteee, 

ii,  218. 
Court  may  grant  powers  of  a.  or  election  to  trustees  of  their  own  nomination, 

ii,  228. 
exercise  of  powers  of  a.  under  charitable  trusts,  ii,  402. 

assumed  trustees,  whether  liable  to  account  for  the  intromissions  of  their  pre- 
decessors in  office,  ii,  571. 
assumed  trustees  have  not  the  powers  of  executors,  ii,  192. 
ASSURANCE.    See  Insitbanck. 

ATTESTATION  OF  WILLS.    See  Testamentaby  Writing. 
ATTORNEY— Power  of.    See  Mandate. 
AUCTIONEER  not  entitled  to  bid  for  the  estate,  ii,  850. 

AUTHENTICATION   OF  WILLS  AND   SETTLEMENTS.      See  Testamentaby 
Wbitino — Intebnational  Law. 

BACK-BOND  OF  TRUST.    See  Pboof  of  Tbust. 
BANK, 

trustees  bound  to  deposit  uuinyested  monies  in  6.  in  a  separate  account,  ii,  313. 

whether  trust-money  ought  to  be  lodged  in  chartered  6.,  ii,  813. 
BANKRUPT — Evidence  given  by,  inadmissible  to  prove  a  trust,  in  question  with  cre- 
ditors, ii,  84. 
BANKRUPTCY, 

coiupletion  of  title  by  trustees  in  6.,  and  liquidators,  ii,  283. 

trustee  neglecting  to  register  abbreviate  liable  in  expenses  of  application,  ii,  306. 

b.  does  not  deprive  heritable  creditor  of  power  of  sale,  ii,  331. 

deeds  of  arrangement  under  Bankruptcy  Act,  ii,  424. 

creditors  in  b.  not  liable  for  expenses,  ii,  552. 

trustee  in  b.  sisting  himself,  incurs  liability  for  expenses,  ii,  559. 

trustee  cannot  sist  under  condition  of  limited  liability,  ii,  560. 

whether  liability  incurred  by  sisting  to  make  inquiry,  ii,  560. 
OF  truster. 

validity  of  trusts  executed  by  bankrupts  considered,  i,  279. 

trust  may  be  defeated  by  creditors  applying  for  sequestration,  ii,  409. 

reduction  of  trusts  executed  within  sixty  days  of  6.,  and  under  Statutes  of  1621 
and  1696,  ii,  409-10. 

OF  TBUSTEE. 

creditors  of  the  trustee  cannot  attach  the  trust-funds.     See  Tkusteb. 
b.  is  a  ground  for  the  appointment  of  a  judicial  factor,  ii,  445. 
Court  may  empower  solvent  trustee  to  carry  on  trust  notwithstanding  b.  of  his 
colleague,  ii,  224. 
BARGAIN — Sale  by  private,  may  be  prevented  by  inhibition,  ii,  337. 
BASTARDY— Disqualification  of  bastards  removed  by  Statute  of  Will.  IV.,  i,  277. 

See  Illegitimate  Children. 
BENEFICE.    See  Presentation. 
BENEFICIAL  INTEREST.    See  Equitable  Estate. 
BENEFICIARY— Estate  of 

equitable  estate  a  right  of  property,  and  not  merely  a  jtu  crediti,  ii,  40. 
equitable  estate  in  personal  property  is  a  real  and  preferable  right,  ii,  41. 

but  defeasible  by  assignment  of  the  estate,  ii,  41. 
nature  of  the  beneficial  or  equitable  .estate  in  heritable  property,  ii,  42. 
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BENEFICIARY,  Estate  of— continued. 

beueficitil  estate  under  an  ex  facie  ubsulute  di8^)Osition,  ii,  42. 

in  case  of  property  held  personal,  it  is  Jus  ad  rem  ;  in  case  of  feudal  estate,  it  is 

jtu  crediti  simply,  ii,  42. 
beneficial  estate  not  defeasible  by  refusal  of  the  trustee  to  accept,  ii,  48. 
extinction  of  the  beneficial  estate  by  confusion  or  merger,  ii,  43. 
by  means  of  conveyance  to  a  trustee  opposing  rights  may  be  prevented  from 

merging,  ii,  44. 
interests  of  debtor  and  creditor  do  not  merge  when  acquired  by  a  trustee,  ii,  44. 
beneficial  usufruct,  or  estate  in  liferent,  ii,  44. 

in  what  cases  the  beneficiary  of  liferent  estate  has  the  right  of  possession,  ii,  45. 
right  of  a  beneficial  or  equitable  liferenter  of  moveable  property,  ii,  45. 
right  of  the  beneficiary  of  a  reversionary  interest,  ii,  46. 

whether  disqualified  from  becoming  a  purchaser  of  the  trust-estate  at  a  sale,  ii,  851 . 
liability  of  6.  for  expenses  of  litigation,  ii,  555. 

HIS  CAPACITY  TO  TAKE. 

private  estiito  of  the  Crown,  i,  286. 

whether  alien  can  acquire  a  beneficial  interest  in  real  estate,  i,  287. 

in  proceeds  of  real  estate  directed  to  be  sold,  i,  288. 
trusts  for  mercantile  companies,  competency  of,  i,  288. 
titles  to  property  held  in  trust  for  corporations,  i,  288. 
trusts  for  indefinite  classes  of  persons,  i,  189. 
be'quests  to  instrumentary  witnesses,  i,  290. 
bequests  to  trustees  beneficially,  whether  conditional,  ii,  207. 

TRANSMISSION  OP  THE  BENEFICIAL  INTEREST.      See  EQUITABLE  EsTATE. 
COMPLETION  OP  TITLE  OP  BENEFICIARY.      See  EQUITABLE  EsTATE. 
KIOUT  OP  ACTION  OP  BENEFICIARY.      See  ACTION. 

BEQUEST.    See  Legacy — ^^'ESTINa — Equitable  Estate. 
BILL  OP  EXCHANGE, 

not  included  under  power  to  lend  on  personal  security,  ii,  820. 

marriage-contract  trustees  not  entitled  to  lend  to  husband  on  his  acceptance, 
ii,  821. 

liability  of  trustees  in  respect  of  their  acceptances  of  5.,  ii,  505. 

legacy  cannot  be  constituted  by  6.,  i,  884. 
BIRTH  OF  NEARER  HEIR, 

effect  of,  in  divestiug  an  entered  heir  of  provision,  i,  627. 

corUraj  in  case  of  intestate  succession,  i,  99. 

See  Service  of  Heir  op  Provision — Intestate  Succession. 
BLANKS, 

in  wills  and  testamentary  instruments,  i,  288. 

may  be  filled  up  in  presence  of  the  instrumentary  witnesses,  i,  288. 

in  settlements  for  charitable  purposes,  do  not  render  trust  void,  i,  289.    See 
Charitable  Trust. 

power  of  appointment  to  trustees  blank  as  to  the  amount,  may  be  filled  up  at 
their  discretion,  ii,  294. 
BLINDNESS — Precautions  to  be  taken  in  regard  to  wills  of  persons  afi'ected  with,  i,  276. 
BONA  FIDE  PAYMENT— Plea  of,  how  far  competent  to  trustees,  ii,  572. 
BONA  FIDE  POSSESSION, 

whether  the  plea  is  competent  to  a  trustee.    See  Purchases  bt  Trustees. 

in  case  of  heir  divested  by  the  birth  of  a  nearer  heir,  i,  628. 
BONA  FIDE  PURCHASER  may  demand  a  good  title,  ii,  328.    See  Purchaser. 
BOND,  Personal. — Not  comprehended  in  power  to  lend  on  personal  security,  ii,  820, 328. 
BONUS — Comprehended  under  residue.    See  Residue. 
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BORROWING— Powers  of 

tnittee  cannot  borrow  money  from  the  tnut,  ii,  171. 

powers  of  borrowing  on  heritable  secnrity  under  charitable  tmsta,  ii,  898. 
under  private  settlements  must  be  the  subject  of  express  grant,  ii,  258. 

tutors  cannot  borrow  on  security  of  heritable  estate  without  authority  either 
from  the  trustee  or  the  Court,  ii,  254. 

trustees  have  the  power  to  borrow  upon  the  security  of  personal  estate,  ii,  255. 
BREACH  OF  TRUST, 

malversation  of  funds  by  trustee,  consequences  of,  ii,  815. 

liability  of  trustees  for  penal  interest,  in  respect  of,  ii,  527-8. 

trustee  guilty  of,  may  be  superseded  by  the  appointment  of  a  judicial  factor, 
ii,  466,  449. 
8u  Fkaud — ^Nboliobncb. 
BURDEN — ^Legacy  or  provision  constituted  by.    See  Lbgact^Rbbidus— Rssitltihg 

Trust. 
BURGH.    See  Municipal  Corporatiok. 
BURSARY, 

construction  of  trust  for  endowment  of,  in  college  or  university,  ii,  886. 

how  far  statutes  and  usage  of  college  admissible  in  explanation  of,  ii,  891. 

construction  of  bequest  for  establishment  of,  ii,  100. 
BURNING  OR  DESTROYING  WILL— Effect  of.    See  Rbvocation. 

CADUCIARY  RIGHT  OF  THE  CROWN,  i,  72, 115. 
CANCELLATION  OF  WILL, 

revocation  may  be  effected  by  e,  of  deed  onimo  et  facto,  i,  263. 

effect  of  e.  of  a  will  executed  in  duplicate,  i,  264. 

e.  by  procuration  or  mandate,  i,  268. 

effect  of  c.  in  relation  to  deathbed,  i,  181. 
See  Rbvocation. 
CAPACITY  OF  PARTY, 

to  declare  election  between  legal  and  conventional  pTovisions,  i,  476. 

evidence  and  presumptions  applicable  to  questions  of  c,  i,  274. 

wife's  power  of  testing  on  goods  in  communion  abolished  by  Statute,  i,  115. 
See  Beneficiart — ^Minor — Married  Woman — ^Intbrnational  Law. 
CAPACITY  OF  TRUSTEES, 

the  Crown  may  be  trustee  of  an  endowment,  i,  281. 

corporations  proper,  and  incorporated  companies,  i,  282. 

whether  the  marriage  of  a  female  creates  a  disability,  i,  288 

whether  the  husband  is  responsible  for  his  wife's  acts  of  administration,  i,  288. 

husband  may  refuse  to  give  his  consent,  i,  284. 

minority,  and  liability  of  minor  trustee,  i,  284. 

alienage,  whether  the  objection  applies  to  estates  in  trust,  i,  285. 

disability  arising  from  crime  and  outlawry,  i,  285. 

remarks  on  the  selection  of  a  suitable  number  of  trustees,  i,  286. 
CAPACITY  OF  TESTATOR  OR  TRUSTER, 

the  Crown,  i,  271. 

married  women,  i,  271. 

minors  and  their  curators,  i,  272. 

insanity,  i,  278. 

physical  incapacity,  i,  276. 

presumption  as  to  date  of  execution  in  cases  of  insanity,  i,  277. 

bastards,  i,  277. 

aliens,  i.  277. 
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CAPACITY  OF  TESTATOR  OR  TRUSTER— con/tfiiierf. 

traitois  and  outlaws,  i,  278. 

bankrnptoy  and  insolvency,  1,  278. 

objections  founded  on  incapacity  may  be  waived,  i,  279. 

questions  as  to  homologation  or  adoption  in  actions  of  reduction,  i,  280. 
CAPITAL. 

whether  undisposed-of  c.  passes  as  residue  or  to  the  legatee  of  the  life-interest, 
i,  884.    See  Fee  and  Lifebemt. 
"  CASH  "—Construction  of,  i,  816. 

CHANGING  WORDS  IN  WILLS.    See  Restoeation  of  Text. 
CHAPEL  TRUST, 

completion  of  title  to  property  in  churches  and  Echools,  ii,  288. 

deed  of  investiture  may  provide  for  the  event  of  a  schism,  i,  484. 

congregation  has  a  title  to  sue,  i,  484. 

at  one  time  Court  would  only  recognise  the  majority,  i,  484. 

property  now  given  to  those  who  adhere  to  the  ecclesiastical  superiors,  or  to  the 
tenets  of  the  founders,  i,  485,  488. 
CHARITABLE  BEQUEST, 

in  what  terms  an  endowment  may  be  constituted,  i,  426. 

uncertainty  obviated  by  giving  a  discretionary  power,  i,  426. 

locality  of  trust  may  be  implied,  i,  427. 

benignant  construction  of  charitable  trusts  illustrated,  i,  427. 

influence  of  the  Morgan  case  on  the  law  of  charitable  bequests,  i,  429. 

mistakes  in  the  designation  of  the  trustees,  i,  480.    See  Extbinsic  Evidence. 

to  what  extent  the  execution  of  a  trust  cy-prds  is  admissible,  i,  481. 

bequests  to  official  persons  as  trustees,  i,  480. 

bequests  for  the  benefit  of  the  poor,  i,  488.    See  Chapel  Teust. 
CHARITABLE  TRUST— Administration  of 

DUTIES  OF  THE  TBU8TEES. 

whether  trusts  for,  can  be  brought  under  the  superintendence  of  Accountant  in 

Bankruptcy,  ii,  884. 
Trustee  Act  applicable  to  charitable  trusts,  ii,  888. 
intention  of  the  settlor  to  be  carried  out  as  far  as  practicable,  ii,  884. 
purposes  of  the  settlement  cannot  be  controlled  by  adverse  usage,  ii,  885. 
qwgre  as  to  matters  of  mere  administration,  ii,  886. 
in  what  way  members  of  a  corporation  give  their  votes,  ii,  886. 
remarks  on  the  law  of  prescription  as  applied  to  charitable  trusts,  ii,  887. 
enforcement  of  trusts  created  by  voluntary  association,  ii,  888. 

P0WEB8  OF  THE  TBVBTEES. 

discretionary  powers  suffice  to  effectuate  an  indefinite  trust,  ii,  888. 

power  of  selecting  objects  from  a  class,  ii,  889. 

"  moral  and  religious  improvement "  of  specified  locality,  ii,  889. 

extent  to  which  changes  in  the  application  of  the  fund  are  permitted,  ii,  890. 

powers  in  relation  to  investment  of  the  trust-funds,  ii,  891. 

trustees  may  lease  for  a  fine  or  grassum,  ii,  892. 

construction  of  special  powers  of  sale,  ii,  892. 

trustees  may  sell  superiorities,  ii,  892. 

whether  trustees  may  borrow  on  security  of  the  estate,  ii,  898. 

borrowed  money  a  good  charge  on  the  revenues,  ii,  894. 

power  to  feu  may  be  exercised  without  the  interposition  of  the  Court,  ii,  895. 

administration  of  trusts  for  educational  purposes,  ii,  896. 

trustees  may  dismiss  teacher,  ii,  895. 

trustees  may  act  by  a  quorum,  ii,  896. 
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CHARITABLE  TKUST—conlwiiierf. 

LIABILITIES  OF  THE  TRUSTEES,  AND  REMEDIAL  JURISDICTION  OF  TBE  COURT. 

proceed ingii  ultra  vire$  of  the  trust  bind  the  trustee,  but  not  the  estate,  ii.  39G. 
liability  for  expenses  of  litigation  and  trust  management,  ii.  89G-7. 
expenses  of  opposing  and  promoting  bills  in  Parliament,  ii,  898. 
personal  liability  of  trustees  for  breach  of  duty,  ii,  898. 
remedial  jurisdiction  of  the  Court,  ii,  899. 
Court  will  not  readily  interfere  in  the  way  of  prevention,  ii,  399. 
expenses  of  administration  suits,  ii,  400. 

trust  may  be  vindicated  at  the  instance  of  beneficiary,  public  corporation,  or 
truster's  heir,  etc.,  ii,  400. 

APPOINTMENT  OF  TRUSTEES. 

ez  officio  trustees,  whether  bound  to  accept,  ii,  402. 

remarks  on  powers  of  assumption,  ii,  402. 

appointment  of  trustees  and  managers  by  the  Court,  ii,  221,  408. 

appointment  of  original  trustees,  ii,  404. 

appointment  of  new  trustees,  ii,  406. 

schemes  for  charities,  regulation  of,  under  power  of  Trusts  Act,  1867,  ii,  407. 

RBSULTIKO  INTERESTS  UNDER  CHARITABLE  TRUSTS. 

in  what  cases  a  beneficial  interest  results  to  the  trustees,  ii,  100. 

extent  of  trustees'  resulting  interest  defined,  ii,  101. 

distinction  between  a  trust  of  the  entire  subject  and  a  burden,  ii,  102. 

when  a  resulting  interest  accrues  to  the  settlor's  heir,  ii,  102. 

where  the  trust  is  made  conditional  on  the  trustees'  acceptance,  ii,  102. 

where  the  purposes  do  not  exhaust  the  estate,  ii,  108. 

resulting  interest  where  the  amount  of  the  bequest  is  not  specified,  ii,  108. 

doctrine  <A  the  law  of  England,  ii,  104. 

8tt  Chapel  Trust — Charitable  Bequest. 
CHILDREN — ^Dispositions  and  Bequests  to 

WHBTHXR  GRANDCHILDREN  ARE  INCLUI»D. 

"  children,"  how  construed  in  a  destination,  i,  689. 
grandchildren  included  under  the  law  of  England  in  certain  cases,  i,  689. 
construction  of  "  children"  as  comprehending  issue  of  the  second  degree  in  poweis 
of  granting  provisions,  i,  640. 

CHILDREN  DESCRIBED  AS  CON8I8TINO  OF  A  SPECIFIED  NUMBER. 

erroneous  specification  of  number  corrected  in  accordance  with  the  intention, 
i,  641. 

ILLSOrriMATB  CHILDREN,  BEQUESTS  TO. 

"  children,"  whether  comprehending  illegitimate  issue  where  there  are  no  lawful 

c.  answering  the  description,  i,  642. 
provision  to  unborn  illegitimate  c.  whether  invalid,  as  being  eo^ra  bonos  moret^ 

i,  648. 
conditio  «i  sine  liberii  does  not  attach  to  a  bequest  in  favour  of  illegitimate  isue, 

i,  648. 
children  of  distinct  families  take  per  stirpes,  i,  644. 
child  in  tUero  comprehended  for  the  purpose  of  enabling  it  to  take  a  benefit  under 

the  will,  i,  644. 

FEE  CANNOT  VEST  IN  CHILDREN  NASCITURI. 

effect  of  destination  in  "  conjunct  fee  and  liferent,"  i,  646. 

conjunct  liferent  with  destination  to  children  nascituri,  i,  646. 

"  conjunct  fee  "  not  susceptible  of  construction  limiting  the  right  to  a  liferent, 

i,  647. 
effect  of  a  grant  in  liferent,  with  destination  over  to  c.^nominatimf  i,  648. 
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CHILDREN— canh'niKjrf. 

effect  of  omission  to  infeft  children  as  fiars,  i,  648. 

continuing  trust  equivalent  to  words  of  express  restriction,  i,  648. 

implied  trusts  for  the  preservation  of  liferent  interests,  i,  660. 

WHAT  CLASS  OF  OBJECTS  IN  RELATION  TO  PEBIOD  OF  BIRTH  ARE  COMPREHENDED. 

those  children  alone  entitled  who  are  able  to  take  when  the  succession  opens, 

i,  661. 
authorities  showing  that  e.  born  after  succession  vests,  not  entitled  to  participate, 

i,  662. 
extension  of  this  rule  of  construction  to  cases  of  designative  bequests  to  "issue/* 

"heirs,"  etc.,  i,  668. 
testator  may  expressly  point  out  the  extent  of  the  class  in  relation  to  period  of 

birth,  i,  663. 
where  will  consistent  with  supposition  of  distribution  after  parent's  death,  all 

the  e.  are  entitled  to  participate,  i,  664. 
vesting  of  interest  of  e.  not  affected  by  parent  repudiating  the  will,  i,  666. 
how  the  foregoing  rules  are  affected  by  the  operation  of  the  doctrines  of  survivor- 
ship, i,  666. 
where  no  c.  in  existence  at  testator's  death,  provision  held  to  apply  to  e.  nascUuri^ 

i,  657. 
in  such  cases  the  income  falls  to  be  accumulated  with  the  principal,  i,  667. 

CONDITIONAL  INSTITUTION  OF  CHILDREN. 

whether  the  right  of  issue  succeeding  as  conditional  institutes  may  vest,  while 

that  of  the  co-legatees  is  suspended,  i,  668. 
question  determined  in  the  affirmative  by  the  House  of  Lords  in  Martin  v.  IIol- 

gaU^  i,  669. 

DESTINATION  OVER,  AS  REFERRING  TO  DEATH  WITHOUT  having  OR   WITHOUT   leaving 
CHILDREN. 

die  "without  issue  "  equivalent  to  without  having  had  a  child,  i,  661. 

whether  conditional  institution  of  c.  is  implied  from  a  destination  over  applicable 

to  the  eyent  of  failure  of  issue,  i,  662. 
words  "  without  leaving  issue  "  include  failure  by  non-existence  as  well  as  by 

death,  i,  668. 

PROTISIONS  TO  TOUNOBR  CHILDREN. 

"younger**  equivalent  in  meaning  to  unprovided foTy  i,  668. 

whether  "younger"  includes  an  eldest  son  who  stands  excluded  by  the  entail 
from  the  succession,  i,  664. 

construction  of  powers  to  provide  for  younger  e,  as  comprehending  grandchildren, 
i,  666. 

import  of  the  expression  "  other  than  the  heir  entitled  to  succeed,"  i,  666. 

heir  entitled  to  participate  in  provision  to  c.  out  of  heritable  estate,  unless  ex- 
plicitly excluded,  i,  667. 

at  what  period  the  objects  of  the  gift  fall  to  be  ascertained,  i,  668. 
VESTING  OF  children's  PROVISIONS.    See  Vesting  of  Legacies. 

SATISFACTION  OF  CHILDREN'S  PROVISIONS.      See  SATISFACTION. 

CHILDREN — ^Advances  to,  satisfaction  of  legacies  and  provisions  to  children  by.    See 

Satisfaction — Collation. 
CHILDREN — Implied  institution  of.    See  Conditio  si  sine  Liberis  Decessit — Revo- 
cation BY  Birth  of  Children. 
CHILDREN— Provisions  to 

under  marriage-contracts.     See  Marriage-Contract  Provisions — Satisfac- 
tion— Election. 
powers  of  appointing.    See  Appointment,  power  of-— Division,  power  of. 
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CHURCH.    See  Chapel  Trust. 

CLARE  CONST  A  r— Entry  by,  i,  108,  626.    See  Ssbvick  of  Heibs  of  Psovxsion. 

CLERGYMAN  entitled  to  act  as  notary  in  the  execution  of  testaments,  i,  288. 

CODICIL, 

prior  in  date  to  total  settlement,  whether  effectual,  i,  266. 
whether  the  constitution  of  a  life-interest  bj  c.  affects  the  yesting  of  the  fee 
under  the  will,  ii,  27. 
See  AccuicuLATiyB  Lboact — Revocation — Testamemtaey  Wbitimo. 
COLL  ATI  O  BONORUM  INTER  LIB  EROS.    See  Lboitim,  Satisfaction  of— Col- 
lation. 
COLLATION, 

OOLLATION  BETWEEN  HEIB  AND  BXECITTOB. 

collation  applicable  both  to  executry  and  to  legitim,  i,  141. 
heir  not  liable  to  collate  with  the  relict,  i,  142. 
international  relations  of  the  law  of  collation,  i,  142, 
subjects  which  fall  to  be  collated,  i,  142. 

WHAT  HEIB8  ABE  SUBJECTED  TO  THB  LAW  OF  COLLATION. 

general  rule  illustrated  in  relation  to  legitim  and  executry,  i,  148. 
e.  includes  subjects  taken  prtteeptione  or  in  liferent,  i,  144. 
collation  by  an  heir  of  entail,  i,  144. 
collation  by  heirs-portioners,  i,  145. 

MODE  OF  OIYINO  EFFECT  TO  OOLLATION. 

heir  may  either  convey,  or  communicate  the  value  of  the  estate,  i,  147. 

executors  only  entitled  to  money  compensation,  i,  148. 

rule  of  distribution  of  collated  succession,  i,  148. 

computation,  where  some  of  the  personal  representatives  are  entitled  to  legitim, 

i,  149. 
how  the  value  of  the  heritable  estate  is.  to  be  estimated,  i,  160. 

HOW  AFFECTED  BY  TE8TAMENTABT  PBOVIBION,  CONTBACT,  OB  DISCHABOE. 

where  the  personal  estate  consists  of  executry  only,  i,  160. 

where  the  personal  estate  includes  legitim,  subject  to  election,  i,  151 . 

where  legitim  partially  barred,  and  no  right  of  election,  i,  162. 

effect  of  Moveable  Succession  Act  on  right  of  c,  i,  114. 

e.  does  not  convert  heir's  interest  from  heritable  to  moveable,  i,  196. 

COLLATION  AMONG  CHILDBEN  CLAIMING  LEGITIM. 

principle  of  eoUaiio  bonorum,  or  collation  of  advances,  i,  152. 

doctrine  of  the  civil  law  in  relation  to  the  emancipation  of  children,  i,  158. 

what  subjects  fell  to  be  communicated  under  the  civil  law,  i,  158. 

collation  according  to  modem  jurisprudence,  i,  154. 

eoUatio  bonorum  in  Scotland  applies  <mly  to  the  division  of  legitim,  i,  155. 

what  description  of  inter  moot  provisions  fall  to  be  collated  with  the  other  child- 
ren, i,  156. 

provisions  by  antenuptial  contract,  i,  166. 

money  received  in  loan,  or  under  a  contract,  not  subject  to  be  collated,  i,  157. 
COLLEGE, 

construction  of  trust  for  establishing  a  chair  in,  ii,  884. 

construction  of  trust  for  endowment  of  bursary  in,  ii,  100,  886. 

statutes  of  «.  may  be  looked  at  to  determine  powers  of  trustees  of  a  bursary, 
ii,  891. 
COMMISSABT-COURTS— Jurisdiction  of.    See  Exbcutob— Confibmation. 
COMMITTEE— Liability  of  members  of  c.  for  expenses,  ii,  550. 
COMPANY, 

considered  as  the  recipient  of  an  equitable  interest,  i,  288. 
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COMPANT-.eoii^MNl 

provisions  of  Trustee  Acts  do  not  apply  to  tmstees  under  contracts  of  copartnery. 

See  THE  Acts. 
trustees  allowed  a  reasonable  time  to  realise  estate  consisting  of  stock  of,  ii,  807, 

822. 
liability  of  trustees  to  the  public  as  members  of  c,  ii,  606. 
liability  of  trustees  to  copartners,  and  for  calls,  ii,  609.    See  Liability. 
COMPENSATION, 

rules  as  to  compensation  of  trust-debts,  ii,  804. 

doctrine  of  equitable  e,  in  relation  to  election  between  provisions.    See  Elbotion. 
COMPETITION, 

for  the  office  of  executor,  ii,  148. 

amongst  creditors.     See  Executor-Creditor — Creditors'  Trusts — Rankiko 
— ^Arrestment. 
COMPLETION  OF  TITLE.    See  Title,  completion  of— Equitable  Estate. 
COMPOSITION, 

payable  for  entry  of  trustees,  ii,  288. 
whether  superior  bound  to  enter  the  heir,  ii,  288. 
COMPOSITION-CONTRACT, 

based  on  principle  of  equal  distribution  and  accession  by  all  the  creditors,  ii,  428. 
conditions  of  the  composition-contract,  ii,  428. 

principle  of  distribution  where  fund  insufficient  foi  payment  of  c,  ii,  424. 
deeds  of  arrangement  in  bankruptcy,  ii,  424. 
COMPROMISE— Power  to,  possessed  by  trustees  virtute  officii,  ii,  246,  247. 
CONDITIO  SI  SINE  LIBERIS  DECESSBRIT, 

condition  ti  tnetitintue  sine  Uberis  deeeeeerit  confined  to  parental  provisions,  i,  669. 
condition  held  to  qualify  a  bequest  to  an  Individual  child  of  the  testator,  as  well 

as  bequest  to  children  collectively,  i,  670. 
condition  held  to  apply  to  a  bequest  to  the  testator's  grandchildren,  i,  671. 
extension  of  the  condition  to  legacies  to  collateral  relatives  as  a  class,  where  tes- 
tator stands  m  loco  parentis,  i,  671. 
exclusion  of  the  application  of  the  condition. 
whether  condition  excluded  where  testator  provides  specially  for  the  event  of  a 
failure  of  the  legatee  leaving  issue,  i,  672. 
extension  of  the  condition  to  remoter  descendants. 
"  liberi"  held  to  comprehend  descendants  of  the  legatee  of  any  degree,  i,  678. 
See  Survivorship. 
CONDITIO  SI  TESTATOR  SINE  LIBERIS  DECESSERIT,    See  Revocation, 

by  birth  of  children. 
CONDITIONS  IN  WILLS  AND  DISPOSITIONS, 

conditions  precedent  and  subsequent  distinguished,  i,  684. 

conditions  obligatory  or  unlawful,  i,  684. 

effect  of  condition  upon  the  vesting  of  the  legacy,  i,  686. 

legacies  to  trustees,  i,  686. 

conditions  relating  to  succession  to  other  estates,  i,  686. 

conditions  relating  to  time,  i,  686. 

condition,  that  the  legacy  is  claimed,  i,  686. 

conditions  depending  upon  the  birth  of  children,  i,  687. 

c.  requiring  the  grantee  to  bear  the  grantor's  name  and  arms,  i,  687. 

bequest  effectual  although  e.  unlawful  or  impossible,  i,  687. 

unlawful  and  impossible  character  of  c.  defined,  i,  688. 

conditions  requiring  or  prohibiting  residence,  i,  688. 

c.  in  restraint  of  marriage,  within  what  limits  effectual,  i,  689. 

VOL.  IL  2  y 


706  INDEX. 

CONDITIONS  IN  WILLS  AND  DISPOSITIONS— cofi/»iiti«l 

e.  requiring  the  consent  of  trortees  to  the  marriage  of  a  legatee  or  disponee,  i,  689. 

nnlawfnl  c,  dietinguished  from  trust,  i,  296. 
CONDITIONAL  INSTITUTION, 

implied  in  proper  substitntions  in  heritage,  i,  498. 

service  not  necessary  to  Test  right,  i,  620. 

effect  of,  in  relation  to  vesting.    See  YEsmio  under  Contikosnt  Dxstivatiovs. 
CONDITIONAL  INSTITUTION  IN  MOVEABLE  SUCCESSION, 

conditional  institution  and  substitution  distinguished,  i,  681. 

what  terms  import  a  proper  substitution  in  moveables,  i,  681. 

presumption  adverse  to  substitution  in  conveyances  of  moveable  interests,  i,  632. 

substitution  may  be  defeated  by  a  will  or  general  testamentary  settlement, 
i,  684. 

conditional  institution  of  heirs,  executors,  and  penona  detignaUt^  i,  684. 

limitation  to  A.,  his  heirs  or  executors,  in  some  cases  construed  as  merely  giving 
a  vested  interest  to  A.,  i,  686. 

import  and  effect  of  conjunct  destinations  to  strangers,  i,  686. 

principles  of  construction  applicable  to  conjunct  destinations  in  family  provisions, 
i,  687. 

"conjunct  fee  and  liferent,*'  in  what  cases  these  words  vest  the  fee  in  the  hus- 
band, i,  687. 

conjunct  liferent,  with  destination  to  children  naaeitwr%  construed  as  a  fee  to  one 
spouse  and  a  liferent  to  the  other,  i,  688. 
CONDITIONAL  INSTITUTION  OF  CHILDREN.    See  Childekn. 
CONFIRMATION  OF  EXECUTORS, 

confirmation,  a  real  right  and  a  titie  of  administration,  ii,  169. 

rule  that  confirmation  necessary  to  vest  beneficial  interest,  abrogated  by  4  Geo. 
IV.,  c  98,  ii,  169. 

what  subjects  vest  in  possession  without  the  necessity  of  confirmation,  ii,  160. 

confirmation  not  required  in  relation  to  personal  estate  which  is  not  locally  situ- 
ated in  Scotiand,  ii,  161. 

ancient  practice  in  relation  to  confirmations  of  personal  estate,  ii,  162. 

by  Statute,  executor  must  now  confirm  the  whole  estate  of  the  deceased  accord- 
ing to  inventory,  ii,  162. 

confirmation  of  estate  not  included  in  the  original  inventory,  ii,  168. 

forms  of  obtaining  confirmation  regulated  by  21  &  22  Vict.,  cap.  68,  ii,  168. 

confirmation  to  include  the  deceased's  personal  estate  in  England  and  Ireland, 
ii,  168. 

confirmation,  when  sealed  with  the  seal  of  the  Court  of  Probate  in  England  or 
Ireland,  to  have  the  effect  of  probate,  ii,  164. 

probate,  when  indorsed  by  the  Commissary-Clerk,  to  be  equivalent  to  confirma- 
tion, ii,  164. 

inventory  made  applicable  to  United  Kingdom  for  purpose  of  collecting  duties, 
ii,  166. 

affidavit  of  domicile  according  to  belief  for  purposes  of  probate  or  confirmation, 
ii,  166. 

confirmation  of  foreign  wills,  ii,  166. 

double  confirmation  requisite  where  immediate  representative  dies  unconfirmed, 
ii,  166. 

except  in  the  case  of  confirmation  ^ua  next  of  kin,  ii,  166. 

confirmation  not  necessary  to  give  a  titie  to  sue,  ii,  166. 

debtor  is  entitied  to  require  confirmation  before  paying  to  the  executor,  ii,  167. 

not  necessary  to  give  a  titie  to  a  beneficial  interest,  ii,  129. 
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CONFIRMATION  OF  EXECUTOR-CREDITOR.    See  Executob. 
CONFIRMATION  ad  omiaea,  male  appreeiata  and  non  exeetUa.     See  Executob. 
CONFUSION— Extinction  of  the  equitable  estate  by,  11,  48. 
CONGREGATION— Rights  of.    See  Chapel  Teust— Pebsentation. 
CONJUGAL  RIGHTS  ACT, 

wife's  eqnitj  to  a  settlement,  as  provided  by,  ii,  67. 

import  and  effect  of,  where  estate  given  to  strangers,  i,  686. 

where  estate  given  to  spouses,  i,  687. 
See  Childben. 
CONJUNCT  DESTINATIONS, 

CONJUNCT  FEE  AND  LIFERENT.    See  Fee  and  Lifebent. 
CONQUEST, 

construction  of,  in  contracts  of  marriage,  i,  412. 

rights  of  heirs  of  line  and  of  e.    See  Intestate  Succession. 
CONQUEST— Heir  of, 

whether  comprehended  under  a  destination  to  "  heirs  whatsoever,"  i,  698. 

when  equitable  interests  in  heritable  estate  fall  to,  ii,  129. 
CONSIGNATION  OF  TRUST-FUNDS, 

beneficiary  not  entitled  to  require,  unless  misconduct  alleged,  ii,  814. 
CONSOLIDATION, 

effect  of,  in  evacuating  the  destination  of  the  base  fee,  i,  600. 

has  not  the  effect  of  entailing  the  base  fee,  i,  678. 
CONSTITUTION  OF  DEBT  CONTRA  HEREDITATEM  JACENTEM, 

in  order  to  confirmation  qua  executor-creditor,  ii,  168. 

constitution  of  debt  against  executors,  ii,  168. 
CONSTITUTION    OF    WILLS    AND    SETTLEMENTS.      See   Testamentaby 

"Wbitino. 
CONSTRUCTION  OF  WILLS  AND  SETTLEMENTS, 

OENEBAL  PBINCIPLES  OF  CONSTBUCTION.  See  UnCEBTAINTT — IMPLICATION — REPUG- 
NANCY— SuppLYiNa  WoBDS — ^Restoeation  of  Text— Extbinsio  Evidence 
— ^Intebnational  law. 

CONSTBUCTION  OF  SPECIAL  WOBDS  AND  CLAUSES.      See  ThE  SpECLAL  SUBJECTS. 

CONSTRUCTIVE  CONVERSION.    See  Convebsion. 
CONSTRUCTIVE  DELIVERY  OF  DEEDS,  i,  262-266. 
CONSTRUCTIVE  TRUST, 

doctrine  of  constructive  trust  explained,  ii,  112. 

constructive  trust  in  purchases  of  trust-estate  by  trustees,  ii,  114. 

constructive  trust  in  renewal  of  leases  by  trustees,  ii,  114. 

rights  of  onerous  assignees  respected,  ii,  116. 

renewal  of  leases  by  tutors  and  qutui  trustees,  ii,  116. 

immaterial  that  the  terms  of  the  new  lease  are  different,  ii,  116. 

trustee  must  account  for  profits,  ii,  117. 

constructive  trusts  in  purchases  of  debts  by  trustees,  ii,  117. 

possession  of  title  deeds  as  affected  by  constructive  trusts,  ii,  ITS. 

constructive  trusts  upon  policies  of  insurance,  ii,  120. 

duties  of  liferenters  as  constructive  trustees,  ii,  121. 

See  LucBATiVE  Tbansaction — Pubchases  by  Tbustees. 

CONSULAR  AGENT,  entitled  to  confirm  as  executor  to  estate  of  foreigner  dying  in 

this  country,  ii,  160. 

CONTINGENT  DESTINATION, 

in  what  cases  a  gift  of  the  intermediate  estate  or  interest  is  implied,  i,  881. 

vesting  under.    See  Vesting  undeb  Contingent  Destinations. 

2y2 
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CONTINGENT  INTEREST, 

in  diBtribnting  estate,  trustee  must  take  care  to  protect,  ii,  425. 

may  be  disposed  of  by  will  or  settlement,  ii,  128. 
CONTRACT, 

powers  of  trustees  to  enter  into,  ii,  241. 

liability  of  trustees,  in  respect  of  c,  made  in  name  of  the  trust,  ii,  604. 

liability  of  trustees  to  the  public  ss  members  of  companies  or  partnerships, 
ii,  506. 

whether  trustees  are  responsible  at  common  law  for  the  e.  of  co-trustees,  ii,  582. 

factor's  pecuniary  obligations  are  not  binding  on  the  trustee  individually,  unlees 
he  gives  authority,  ii,  543. 

trustee  bound  to  fulfil  factor's  obligations  ad  factum  pnutandum,  ii,  548. 

factor's  obligations,  if  in  excess  of  power,  bind  neither  the  estate  nor  the  trus- 
tee, ii,  544.    See  Liability. 
CONTRACTION  OF  DEBT,  prohibition  applicable  to,  i,  541. 

See  Pbohibitory  Clause. 
CONTRADICTORY  EXPRESSIONS  in  wills.    See  Rkpuonancy. 
CONVALESCENCE  ss  a  defence  to  reduction  ex  eapUe  lecti,  1, 162. 
CONVERSION  BY  UNCOMPLETED  SALE  OR  CONTRACT, 

effect  of,  in  relation  to  rights  of  heir  and  executor.    See  'Eeol  and  Ezbcutob. 
CONVERSION,  constructive. 

EFFECT  OF,  UPON  8U0CE88I0N  OF  THE  TESTATOR  OB  TBU8TBB. 

where  estate  destined  to  heirs  and  assignees  of  the  truster,  i,  208. 

direction  to  sell  and  pay  the  proceeds  to  truster's  heirs  and  assignees  operates  in 

favour  of  next  of  kin,  i,  209. 
construction  where  the  destination  is  to  the  heirs  and  assignees  of  a  beneficiafj. 

i,  210. 
succession  to  lapsed  or  resulting  interest  not  affected  by  direction  to  convert^ 

i,  211 ;  ii,  97. 
if  the  purpose  fail,  land  directed  to  be  sold  results  to  the  heir-at-law,  i,  212. 

money  directed  to  be  invested  in  lands  results  to  the  next  of  kin,  i,  212. 
whether  undisposed-of  interests  in  heritage  constructively  converted,  pass  as  part 

of  a  residue  of  personalty.    See  Residue. 

EFFECT  OF,  UPON  SUCCESSION  OF  THE  BENEFICIAKT. 

moveable  estate  directed  to  be  invested  in  land  descends  as  heritage,  i,  214. 

in  trusts  for  purchase  of  lands,  purchase  money  follows  the  destination,  i,  214. 

direction  to  invest  on  heritable  security  does  not  change  the  quality  of  the  sac- 
cession,  i,  216. 

land  directed  to  be  sold  descends  as  personalty,  i,  216. 

implied  direction  has  the  same  effect  as  express,  i,  216. 

power  only  receives  effect  as  an  implied  direction,  where  the  exercise  of  the 
power  is  indispensable  to  the  execution  of  the  trust,  i,  217. 

to  what  extent  the  legacy-duty  cases  are  authoritative,  i,  217. 

construction  of  conditional  powers  of  sale,  i,  218. 

construction  of  words  **  pay  over,"  **  free  proceeds,"  **  if  necessary,"  etc,  i,  219. 

result  of  the  authorities  upon  implied  directions,  i,  220. 

RECONVEBSION  OR  ELECriON  TO  TAKE  IN  FORMA  SPECIFICA. 

the  act  of  the  trustee  cannot  alter  the  quality  of  the  trust-estate,  i,  221. 

where  trustee  directed  to  purchase  heritable  estate  for  a  minor,  can  the  minor 

elect  to  take  the  succession  in  cash  ?  i,  221. 
whether  minor  may  elect  to  take  heritable  estate  in  forma  speeificoy  i,  222. 
conversion  by  curator  of  lunatic,  does  not  affect  his  succession,  i,  222. 
conversion  by  an  apparent  heir  not  served,  i,  228. 
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CONVEKSION,  constructive— eon/ttitted 

effect  of  election  by  beneficiary  to  take  converted  estate  in  its  original  form  on 

his  succession,  i,  223. 
election  by  one  beneficiary  of  a  class,  i,  228. 

PBOPEBTIES  OF  THE  CONVEBTED  ESTATE. 

to  what  extent  converted  succession  retains  properties  of  original  estate,  i,  226. 

converted  heritage  subject  to  claims  of  the  heir,  and  to  terce  and  courtesy,  i,  225. 

converted  personalty  is  subject  to  legitim  and  jtu  relictoBf  i,  226. 

legitim,  etc.,  not  exigible  out  of  proceeds  of  lands  directed  to  be  sold,  i,  227. 

beneficial  interest  in  proceeds  of  land  directed  to  be  sold,  is  transmissible  by 
assignation  or  arrestment,  i,  227. 

beneficial  interest  in  converted  heritage  transmissible  by  testament,  i,  228. 

transmission  of  beneficial  interest  in  money  rendered  heritable  dettinaUon*,  i,  228. 
See  Equitable  Estate. 
COPYRIGHTS  descend  as  personal  succession,  i,  191. 
CORPORATION, 

corporation  considered  as  a  trust-disponee,  i,  282. 

capacity  of,  to  take  beneficially,  i,  288. 

whether  members  of  c.  vote  separately  or  collectively  as  trustees,  ii,  189. 

trust  vested  in  c.  not  affected  by  changes  in  the  constitution  of  the  c,  ii,  190. 

completion  of  title  where  trust-estate  vested  in  c,  ii,  288. 

title  of  municipal  e.  to  call  trustees  of  charitable  institutions  to  account,  ii,  401. 
See  Municipal  Cobporation — Colleqe — Company. 
CORPOREAL  MOVEABLES, 

construction  of  words  descriptive  of.    See  Estate. 

donation  of,  how  to  be  proved,  ii,  106. 

See  FuBNiTUBE — Effects — Moveables— Goods. 
CO-TRUSTEES,  LiabUity  of 

DOCTRINE  OF  JOINT  LIABILITY. 

trustees,  whether  liable  in  a  joint  responsibility,  ii,  529. 
limitation  of  liability  under  the  Trustee  Act,  ii,  681. 
responsibility  for  the  contracts  of  co-trustees,  ii,  682. 
trustees  not  jointly  responsible  for  fraud,  ii,  582. 
liability  of  trustees  in  respect  of  their  subscriptions  to  receipts,  ii,  582. 
whether  liability  attaches  where  money  intrusted  to  co-trustee  for  specified  pur- 
purposes,  ii,  588. 
liability  may  attach  if  trustees  neglect  to  see  to  the  application,  ii,  688. 
liability  where  estate  vested  or  in  the  power  of  the  defaulting  trustee,  ii,  588. 
liability  for  delegation  of  the  duties  of  the  trust,  ii,  588. 
executors,  whether  liable  In  a  joint  responsibility,  ii,  584. 
remarks  on  liability  of  assumed  trustees,  ii,  584. 
joint  liability  of  tutors  under  the  Statute  1672,ii,  584. 

LIMITATION  OF  LIABILITY. 

circumstances  in  which  trustees  held  to  be  exempt  from  liability,  ii,  584. 

trustees  only  liable  in  a  joint  responsibility  for  culpa  lata  or  supine  negligence, 
ii,  584. 

whether  the  usual  indemnity  clause  is  effectual,  ii,  585. 

how  the  liability  of  trustees  may  be  effectually  restricted,  ii,  540. 
See  Liability. 
COUNSEL— Trustees  entitled  to  the  expense  of  taking  the  advice  of,  ii,  897,  427. 
COURTESY, 

nature  of  the  right,  i,  89. 

only  due  to  the  father  of  an  heir,  i,  89. 
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COURTESY— «w/mtf«f. 

from  what  subjects  c.  is  due,  i,  '.»0. 
from  what  subjects  e.  is  not  due,  i,  90. 
Testing  of,  i,  90,  109. 

converted  heritage  remains  .subject  to,  i,  225. 
satisfaction  of,  by  special  provision,  i,  187. 
whether  converted  heritage  is  subject  to,  i,  215. 
See  Election. 
CREDITORS'  TRUSTS, 

distinction  between  trusts  for  creditors  scheduled,  and  for  creditors  generaUy, 

ii,  408. 
testamentary-settlement  may  be  converted  into  trust  for  c,  ii,  408. 
trust  may  be  defeated  by  e.  applying  for  sequestration,  ii,  409. 
may  be  reduced  if  executed  within  sixty  days  of  bankruptcy,  or  under  Statute 

1681,  c.  18,  ii,  409-10. 
may  be  defeated  by  the  execution  of  ultimate  diligence,  ii,  410. 

by  process  of  judicial  sale,  ii,  411. 

by  creditors  pursuing  separate  measures,  ii,  411. 

COKSTITUTION  OF  TBU8TS  FOB  PAYMENT  OF  DEBTS. 

trust-conveyance  must  be  unconditional,  unless  creditors  aro  parties,  ii,  411. 
whether  deed  may  embrace  stipulations  for  discharge,  ii,  411. 
form  and  purposes  of  the  trust,  ii,  412. 

powers  of  creditors  or  committees,  and  nomination  of  new  trustees,  ii,  418. 
trust  subsists  notwithstanding  failure  of  trustees,  ii,  418.  * 

preferences  acquired  by  trustee  subsist,  although  administration  stopped  by  cre- 
ditors pursuing  separate  measures,  ii,  418. 
completion  of  trustees*  title  to  the  estate,  ii,  414. 
how  far  agent's  lien  gives  a  preference,  ii,  416. 

ACCESSION  BY  CSEDIT0B8. 

accession  constituted  by  writing,  or  inferred  from  circumstances,  ii,  415. 
accession  rebut  etfaetis  does  not  import  assent  to  conditions  of  trust,  ii,  416. 
accession,  how  far  binding  on  the  creditor  personally  and  on  assignees,  ii,  417. 
conditional  on  consent  of  other  creditors  being  obtained,  ii,  417. 
unfair  preferences  entitle  creditor  to  resile,  ii,  417. 
to  what  extent  accession  bars  creditors  from  using  diligence,  ii,  418. 
effect  of  clause  determining  trust  in  default  of  accession,  ii,  418. 
distinction  in  case  of  trusts  of  a  part  of  grantor's  property,  ii,  418. 

ADMINISTRATION  OF  THE  TSUST. 

completion  of  title  and  prevention  of  preferences,  ii,  418. 

realisation  and  management,  ii,  419. 

cutting  down  uncompleted  preferences  and  begun  diligence,  ii,  419. 

trustee  may  be  empowered  to  decide  questions  of  ranking,  ii,  420. 

liability  for  loss  and  breach  of  trust,  ii,  420. 

in  eases  of  insolvency,  testamentary  trustees  ought  not  to  pay  until  the  elapse  of 

six  months,  ii,  817. 
effect  of  pari  pauu  diligence,  ii,  818. 
ranking  of  unsecured  debts,  ii,  819. 

maintenance  of  family  a  debt,  in  question  with  truster's  heir,  ii,  819. 
voluntary  trusts  only  enforcible  for  benefit  of  prior  creditors,  11,  420. 
postponed  creditors  may  attach  reversion  by  adjudication,  ii,  421. 
trusts  for  payment  of  debts  in  full,  ii,  421. 

trustee  bound  to  exercise  power  of  sale  where  assets  insufficient,  ii,  421. 
whether  trust  for  creditors  interrupts  prescription,  ii,  422. 


INDEX.  711 

CREDITORS'  TRUSTS-HJow/mwrf. 

benefit  of  trust  cannot  be  restricted  to  creditors  acceding  within  a  certain  time, 
ii,  422. 

reversionary  interest  of  truster  and  of  posterior  creditors,  ii,  428. 

distinction  between  ezfadB  absolute  titles  and  burdens,  ii,  428. 

trustee  cannot  denude  in  fraud  of  creditors'  interest,  ii,  428. 

composition  contracts,  their  conditions  and  legal  effect,  ii,  428. 

rule  of  distribution  where  fund  insufficient  for  payment  of  composition,  ii,  424. 

deed  of  arrangement  in  bankruptcy,  ii,  424. 
See  Debts — Bahkkuptcy. 
CREDITORS,  Rights  of 

trust  to  exclude,  whether  effectual,  i,  296. 

effect  of  delivery  of  trust-deed  for  behoof  of  c,  i,  250. 

validity  of  trusts  excluding  the  diligence  of  the  beneficiary's  <;.,  i,  295. 

e.  entitled  to  try  validity  of  purchase  by  trustee,  ii,  856. 

whether  c.  can  compel  exercise  of  power  of  disposal  or  appointment,  ii,  277. 

any  claim  or  action  competent  to  a  beneficiary  may  be  taken  up  by  his  e.,  ii,  499. 

c.  entitled  to  decree  of  preference  in  their  own  name,  ii,  668. 

how  the  trust-estate  may  be  affected  by  diligence  at  the  instance  of  the  e.  of  the 
truster,  trust-estate,  and  beneficiary  respectively,  ii,  87. 

rational  postnuptial  provisions  to  wives  effectual  in  competition  with  c,  i,  428. 

construction  of  a  legacy  to  e.,  i,  486. 
CREDITOR,  HERITABLE 

duties  of  heritable  c.  exercising  powers  of  sale,  ii,  888.     See  Sbcubitt,  Heritable. 

sale  at  the  instance  of  e.  under  powers,  how  to  be  carried  through,  ii,  886. 

purchasers  from  heritable  e,  discharged  by  consigning  the  price,  ii,  844. 

purchaser  from  heritable  e,  Uable  for  surplus  if  he  pay  to  exposer,  ii,  846. 
CRIME — Conviction  of,  disability  resulting  from,  i,  286. 
CROWN, 

private  estate  of,  may  be  held  through  trustees,  i,  286. 

Crown  considered  as  the  granter  of  a  will  or  trust,  i,  271. 

may  be  constituted  a  trustee,  i,  281. 

in  what  circumstances  the  Crown  may  lay  claim  to  a  resulting  interest,  ii,  95. 
See  Resulting  Tbusts — Ultimub  H.£RES. 
CURATOR, 

parent  may  appoint  by  deed  in  liege  pousUe.  i,  160. 

cannot  acquire  lease  of  his  ward's  estate,  ii,  116.    See  Constsuctive  Tbust. 

trustee  not  bound  to  accept  office  of,  ii,  198.    See  Acceptance. 

responsibility  of  trustee  accepting  the  office  of  c,  ii,  198. 

whether  trustee  acting  as,  is  protected  by  indemnity  clause  of  Trustee  Act,  ii,  681, 
note. 
See  MiNOB — Insane  Pebson. 
CURATOR  AD  LITEM, 

office  of,  is  remunerative,  ii,  176. 

appointment  of,  in  action  of  distribution,  sufficient  to  exonerate  trustees  in  rela 
tion  to  minor's  interest,  ii,  666. 
CUSTODY  OF  TRUST-ESTATE.    See  Management. 

CYPHER — ^Will  written  in,  may  be  proved  by  evidence  of  the  meaning  of  the  charac- 
ters, i,  858. 
C7-PRES  OR  APPROXIMATION,— To  what  extent  admitted  in  Scotch  practice,  i,  481. 

DAMAGES, 

measure  of,  exigible  from  trustee  for  loss  from  improper  investment,  ii,  827. 
from  illegal  purchase  of  trust-estate,  ii,  860. 
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DATE, 

presumption  as  to  d  of  holograph  tmst-settlements,  in  relation  to  deathbed,  i,  164. 

See  DSATHBED. 

in  relation  to  the  capacity  of  granter  of  a  will  or  tnist,  i,  277.     See  Capacity 

OP  TXSTATOB. 

presumption  as  to  </.  of  holograph  additions  to  settlements,  i.  244. 

settlements  executed  of  same  d.  constraed  as  one  deed,  i,  266. 
"  DAUGHTER," 

in  what  cases  constmed  as  synonymous  with  heir-female,  i,  696. 

referential  constniction  of,  i,  699,  614. 

constmction  of,  in  clauses  exclnding  the  rights  of  heirs-portionerB,  i,  616. 
DEAD'S  PART.    See  Intestate  Succbbbion— Executbt. 
DEAF-MUTE, 

capacity  of,  to  execute  a  will,  i,  276. 

title  of,  to  sne,  and  to  grant  discharge,  ii,  568. 
DEATH.    See  Opening  of  the  Suocession. 

DEATH  wiTHorr  ISSUE— words  importing,  whether  referable  to  death  without  harnn^ 
or  without  leaving  children,  i,  661. 
DEATHBED~law  of 

statutory  extension  of  the  rule  to  appointment  of  tutors,  i,  169. 

HOW  THE  INCAPACrrr  KESULTtNO  FROM  DEATHBED  ABT8EB. 

theory  of  the  common  law  in  relation  to  incapacity  resulting  from  mortal  illness, 
i,  160. 

PROOF  OF  MORTAL  DISEASE. 

evidence  n  support  of  plea  of  deathbed,  i,  161. 

exception  where  death  results  from  accident  or  supervening  disease,  i,  161. 

plea  of  deathbed  not  limited  to  cases  of  acute  disease,  i,  162. 

SURVIVANCE  FOR  SIXTY  DAYS. 

statutory  presumption  of  convalescence  from  survivance  for  the  period  of  sixty 

days,  i,  162. 
computation  of  time  in  relation  to  deathbed,  i,  168. 
evidence  in  relation  to  the  date  of  execution,  i,  164. 
whether  d.  presumed  in  the  case  of  holograph  writings,  i,  287. 

CONVALESCENCE — GOING  TO  KIRK  OR  MARKET. 

kirk  and  market,  a  proof,  but  not  the  only  proof,  of  convalescence,  i,  164. 
attendance  either  at  kirk  or  at  market  held  to  satisfy  the  Statute,  i,  166. 
attendance  must  be  "  without  supportation  or  straining  of  nature,"  i,  166. 
attendance  must  be  public,  i,  166. 
what  is  held  to  constitute  attendance  at  market,  i,  167. 

DEEDS  LIABLE  TO  CHALLENGE  EX  CAPITE  LECTT. 

testamentary  dispositions,  i,  168. 

deeds  of  provision  in  favour  of  widows  and  younger  children,  i,  168. 

deeds  indirectly  affecting  the  heritable  succession,  i,  169. 

heir's  right  of  challenge  conditional  on  his  refunding  the  consideration  money, 

i,  169. 
whether  heir  is  bound  to  prove  unfairness  in  the  transaction,  i,  170. 
security  transaction.    Heir's  true  remedy  is  against  the  executors,  i,  170. 
leases  how  far  reducible  ex  eapite  lectin  i,  170. 
discharges  of  heritable  securities  not  reducible,  i,  171. 

TITLE  TO  CHALLENGE  DEEDS  EXECUTED  ON  DEATHBED. 

title  of  the  heir-at-law,  i,  171. 

title  of  the  heir  of  provision,  i,  172. 

reduction  ex  eapite  leeti,  whether  competent  to  a  disponee,  i,  178. 
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DEATHBEI>— Law  of,  continued, 

title  of  an  apparent  heir,  i,  178. 

heir's  right  adjudgeable  by  creditors,  i,  178. 

ratification  by  the  heir;  whether  effectual  in  a  question  with  creditors,  i,  174. 

EXCLUSION  OF  HEIB'S  TITLE  AND  EFFECT  OF  REVOCATION. 

priyilege  of  reduction  cannot  be  renounced  in  the  ancestor's  lifetime,  i,  175. 
deeds  executed  under  powers  of  disposal  not  reducible  ex  eapiu  lectin  i,  175. 
deeds  of  revocation  not  reducible :  effect  of  this  rule,  i,  176. 
effect  of  revocation  combined  with  new  settlement,  i,  177. 
effect  of  reserved  power  to  revoke,  coupled  with  a  destination  over,  in  case  of  in- 
effectual exercise  of  the  power,  i,  179. 
effect  of  clause  of  revocation  conditional  on  new  settlement  proving  effectual, 

i,  179. 
effect  of  new  settlement  where  previously  executed  settlement  is  not  expressly 

revoked,  i,  180. 
cancellation  equivalent  to  express  revocation  in  relation  to  </.,  i,  181. 
cancellation  of  an  undelivered  deed  of  revocation  revives  previously  executed 
settlement,  i,  181.    See  Revocation. 
DEBT,  CONTRACTION  OF— Prohibition  applicable  to,  i,  641.    See  Peohibitory 

Clause. 
DEBTS, 

purchase  of,  by  trustees,  raises  a  constructive  trust,  ii,  117. 
how  far  legitim  is  affected  by,  i,  119. 
liability  for  entailer's.    See  Heir  of  Entail. 
liability  of  the  real  and  personal  estates  for.    See  Liability. 
DEBTS— PAYMENT  OF,  by  Executors, 

power  to  sell  for  payment  of  <L  implied  in  trust-settlements,  ii,  817. 
at  what  period  trustees  are  bound  to  pay,  ii,  817. 
duty  of  trustee  for  payment  of  d,  when  estate  insolvent,  ii,  818. 
trust  may  be  reduced  in  case  of  truster's  insolvency,  ii,  819. 
paripam  ranking  of  unsecured  debts,  ii,  819. 
maintenance  of  truster's  family,  a  debt  affecting  his  estate,  ii,  819. 
rule  as  to  abatements  in  settling  with  debtors  on  trust-estate,  ii,  820. 
payment  of  legacies  postponed  to  debts,  ii,  820. 
remarks  on  trusts  for  payment  of  entailer's  debts,  ii,  868. 
executor's  right  of  retention,  ii,  820. 

whether  direction  to  pay,  exoners  subject  on  which  debt  secured.     See  Lia- 
bilities OF  THE  Real  and  Personal  Estates, 
liability  OF  trustee  for. 
grounds  on  which  trustee  may  be  liable  for  t raster's  debts  and  contracts,  ii,  498. 
liability  of  trustees  for  denuding  before  making  payment  of  debts,  ii,  499. 
how  far  executors  incur  liability  by  paying  primo  venienti^  before  the  elapse  of 
six  months,  ii,  522. 
See  Creditors'  Trusts. 
DEBTS— SATISFACTION  OF,  by  Legacies  and  Provisions.    See  Satisfaction. 
DEBTOR  TO   TRUST-ESTATE— Liability  of,  to  see  to  application  of  payments, 

ii,  810. 
DECLARATION  OF  TRUST.    See  Proof  of  Trust. 
DECLARATORY  ADJUDICATION, 

completion  of  title  by,  to  interest  under  a  lapsed  trust.    See  Equitable  Estate. 
a  mode  of  completing  a  title  to  a  moveable  interest  in  heritable  estate,  ii,  186. 
a  mode  of  completing  a  title  to  property  destined  to  children  naecituri,  ii,  187. 
DEDUCTIONS  FROM  LEGACIES.    See  Legacy— Abatement. 


714  INDEX. 

DEFECTIVE  EXPRESSION  IN  WILL  restored  by  construction,  i,  849. 
DEFERRED  ANNUITY  OR  LIFERENT. 

See  VB8TING  UNDER  CONTINOENT  DESTINATIONS. 

DELETION  IN  WILL— Whether  words  deleted  may  be  read  to  complete  sense,  i,  844. 
DELIBERATION— Heir's  right  of,  i,  96. 

See  Devolution  of  Trust — Assuicption  of  Trustees. 
DELEGATION  OF  TRUST, 
DELIVERY  OF  SETTLEMENT. 

d.  to  trustees  for  behoof  of  children,  bais  revocation,  i,  249. 

whether  grantor's  interest  in  ae^irenda  can  be  excluded  by,  i,  251. 

constructive  delivery  of  settlements,  i.  252. 

in  settlements  for  behoof  of  granter*s  family,  i,  258. 

in  mutual  settlements,  i,  258,  255. 

revival  of  revoked  settlement  by  re-delivery,  i,  268. 

deeds  in  the  custody  of  a  trustee  or  agent,  whether  held  to  be  delivered,  i,  256-7. 

qualification  of  Erskine's  doctrine  on  this  question,  i,  256. 
DELIVERY  OF  MOVEABLES.    See  Tradition. 
DEMONSTRATIVE  LEGACY.    iS«j  Legacy. 
DENUDING.    See  Distribution. 
DEPOSIT— Simple  trust  equivalent  to,  ii,  85. 

DEPOSIT-RECEIPT— Whether  legacy  can  be  constituted  by,  ii,  109. 
"  DESCENDANTS  "^Construction  of  the  term  as  synonymous  with  issue,  i,  728. 
DESCENT, 

how  traced  in  moveable  succession,  i,  112. 
in  heritable  succession,  i,  71. 
in  destinations,  i,  606. 
DESIQNATIO  PERSONARUM^AacQTisAJim&iiiot  persons  answering  to,  i,  864,866. 
DESIGNATION, 

erroneous  or  imperfect,  explained  by  extrinsic  evidence,  i,  861. 

whether  transfer  of  stock  to  trustees  under  their  collective  designation  infers 
liability,  ii,  512. 
DESIGNATIVE  DESTINATION.    See  Heirs— Executors— Issue— Family— Next 

OF  Kin — Relations — ^International  Law. 
DESTINATION  UNDER  TRUST-SETTLEMENTS.    8u  Conditional  Institution 
— Survivorship — Children — Vesting — Heirs — ^Executors— Issue,  etc. 
DESTINATIONS  TO  HEIRS  OF  PROVISION, 

distinction  between  proper  d.  and  designative  grants  to  heirs,  i,  591. 
technical  meaning  of  words  descriptive  of  heirs. 

heritable  d,  must  consist  of  a  selection  of  a  class  of  heirs  comprised  in  the  legal 
order  of  succession,  i,  592. 

"  heir,"  how  construed  when  used  referentially  in  d,  i,  598. 

d.  over  to  heirs-general  on  failure  of  specified  line,  effectual  as  a  substitution 
until  altered,  i,  598. 

whether  operative  in  favour  of  heir  of  line  or  heir  of  conquest,  i,  598. 

heir  of  line,  i,  594. 

heirs  of  the  body,  i,  695. 

heirs  of  a  marriage  betwixt  specified  persons,  i,  595. 

heir-male  general  of  provision,  i,  595. 

heir-female  general  of  provision,  i,  595. 

eldest  daughter  or  heir-female,  i,  596. 

heir-male  of  the  body,  i,  597. 

distributive  destinations,  how  construed,  i,  597. 

distinction  between  •'  and"  and  "  whom  failing"  in  distributive  rf.,  i,  698. 
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DESTINATIONS  TO  HEIRS  OF  PROVISION— cow/iniierf. 

"  Bon,"  "  daughter,"  when  construed  as  referential  words  signifying  heir,  i,  699. 
effect  of  the  rule  that  under  d,  to  heirs  of  the  body,  the  descent  must  be  traced 

from  the  person  designated,  i,  600. 
effect  where  the  same  individual  is  called  as  heir  of  provision  under  distinct 

branches  of  the  e/.,  i,  601. 

WOKDS  OF  DESTINATION,  HOW  FAB  CONTROLLED  BY  THE  CONTEXT. 

words  of  d,^  construed  according  to  their  technical  meaning  when  consistently 
used,  i,  602. 

words  of  d,  not  controlled  by  the  narrative  or  by  collateral  writings,  i,  608. 

extrinsic  evidence  of  intention  not  admissible  for  controlling  words  of  d,  i,  604. 

."  heirs  and  assignees  "  not  a  flexible  expression  unless  d,  subjected  to  a  condi- 
tion, i,  605. 

dispositive  clause  gives  the  general  meaning,  but  may  be  explained  by  other 
clauses,  i,  606. 

substitution  necessary  to  complete  d,  may  be  supplied  from  procuratory,  i,  607. 

context,  in  what  sense  available  for  purposes  of  construction,  i,  608. 

limitation  to  heirs  "  of  the  body  "  by  implication :  distinction  between  d,  to  heirs- 
general  and  those  to  heirs  male  or  female,  i,  608. 

d,  to  A.  and  his  heirs-general,  not  confined  by  mere  implication  to  heirs  of  the 
body,  i,  609. 

effect  of  subsequent  limitations  conditioned  to  take  effect  upon  the  death  of  A. 
without  issue,  i,  609. 

'*  heir-male  '*  when  construed  as  heir-male  of  the  body,  i,  611. 

effect  of  general  referential  words.    Glauses  prohibiting  division  amongst  heirs- 
portioners,  i,  618. 

"  eldest,"  "second,"  etc.,  when  used  referentially,  relate  to  priority  in  the  rf.,  i,  618. 
son,"  "  daughter,"  etc.,  how  far  flexible  as  to  meaning,  i,  614. 
daughter,"  construed  as  heir-female,  when  used  in  conjunction  with  that  term, 
i,  616. 

"  daughter,"  hoW  construed  in  clauses  applicable  to  the  succession  of  heirs-por- 
tioners,  i,  616. 

'*  son,"  "  daughter,"  etc.,  when  used  designatively,  receive  their  natural  mean- 
ing, i,  616. 

words  of  d.  in  accessory  conveyances  interpreted  in  conformity  to  d.  of  the 
principal  subject,  i,  616. 

construction  of  powers  to  nominate  heirs,  i,  617. 

WHAT  FOBM  OF  DESTINATION  WILL  8UPP0BT  AN  ENTAIL,  i,  678. 

DESTRUCTION  OF  WILL,  with  intention  of  revoking  it.    See  Revocation  by  Can- 
cellation. 
DEVOLUTION— Clauses  of 

clauses  of  d,  effectual  as  conditions  of  grant  of  heritable  estate,  i,  601. 

clause  of  d,  effectual  to  exclude  heir  who  has  not  already  succeeded,  i,  502. 

heir  entitled  to  elect  between  the  two  estates,  i,  602. 

younger  son  not  entitled  to  exclude  collateral  heirs  unless  expressly  substituted, 
i,  608. 

until  devolving  condition  takes  effect,  heir  in  possession  has  all  the  powers  of  a 
limited  flar,  i,  608. 

d.  not  operative  after  the  estate  has  opened  to  creditors  under  Entail  Amendment 
Act,  i,  604. 
DEVOLUTION  OF  TRUST, 

trustees  cannot  delegate  the  office,  nor  the  responsibility  attaching  to  it.  ii,  190. 

what  constitutes  an  illegal  devolution,  ii,  191. 
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DEVOLUTION  OF  TRUST— <»fi/im*?rf. 

assumed  trustees  hare  not  the  powers  of  executors,  ii,  192. 
DIFFERENCES  AMONGST  TRUSTEES, 

remedj  for,  hy  appointment  of  judicial  factor,  ii,  447. 
DILIGENCE  AFFECTING  BENEFICIAL  INTERESTS, 

creditors  of  the  truster  or  trustee  may  attach  the  legal  estate  by  diligence,  ii,  130. 

creditors  of  the  beneficiary  can  only  attach  his  equitable  interest,  ii,  180. 

moveable  interests  are  attachable  by  arrestment,  ii,  181. 

by  what  diligence  a  beneficiary  may  operate  upon  the  legal  estate,  ii,  131. 

specialty  in  the  case  of  heritable  property  directed  to  be  sold,  ii,  182. 

beneficiary  may  attach  moveable  estate  by  arrestment,  ii,  132. 

truster's  reversionary  interest  may  be  attached  by  adjudication,  ii,  132. 

trustee  cannot  use  d.  upon  trust-debt  acquired  by  himself,  ii,  118. 

bow  far  the  rule  of  law  as  to  paripauu  ranking  of  arresting  creditozB  is  binding 
upon  testamentary  trustees,  ii,  818. 

effect  of  d.  in  excluding  wife's  claim  to  a  settlement  under  the  Conjugal  Rights 
Act,  ii,  59. 

See  AfiB£BTM£19T — ADJUDICATION — iNHIBmON. 

DILIGENCE  PRESTABLE, 

by  trustees  and  executors,  ii,  306. 

by  executors-creditors,  ii,  155.    See  IjIABILITY  to  the  Beneficiary. 
DIRECTION  TO  SELL.    See  Convebsion— S ale. 
DISCHARGE  OF  TRUST  DEBTORS. 

power  of  trustees  to  grant  d,  ii,  888. 

trustees  may  compel  minority  to  sign  d,,  ii,  188. 

purchasers  from  heritable  creditors  discharged  by  consigning  price,  ii,  344. 
DISCHARGE  OF  TRUSTER, 

competency  of  stipulation  for  d,  in  trust-conveyances  to  creditors,  ii,  411. 
DISCHARGE  OF  LEGAL  PROVISIONS.    See  Leoitim— Jus  RELiCTiB— Tebcb— 

COUBTESY — EXECUTBY. 

DISCHARGE  OF  TRUST, 

extinction  of  trust  by  discharge  where  granter  retains  the  radical  right    See 
Radical  Right. 

by  confusion  or  merger,  ii,  48. 
DISCHARGE  OF  TRUSTEES, 

EXPBES8  DI8CHAB0E. 

trustee  bound  to  distribute  the  estate  after  fulfilment  of  trust  purposes,  ii,  425. 

trustee  must  take  care  to  protect  contingent  interests,  ii,  425. 

trustee  responsible  for  denuding  in  favour  of  the  proper  party,  ii,  426. 

whether  a  bond  of  indemnity  is  an  effectual  protection,  ii,  426. 

duty  of  trustees  in  cases  of  uncertainty  as  to  existence  of  legatee,  ii,  426. 

questions  as  to  beneficiary's  authority  to  receive  and  discharge,  ii,  427. 

d,  by  beneficiaries  having  limited  titles,  ii,  427. 

of  liability  for  erroneous  payment  by  prescription  or  homologation,  ii,  427. 
trustee  entitled  to  reqnire  an  unconditional  dL,  ii,  428. 
receipt  is  a  sufficient  d.  in  the  case  of  a  legacy,  ii,  429.    See  Distbibution. 

JUDICIAL  DI8CHABOE. 

trustee  entitled  to  judicial  exoneration  when  he  cannot  obtain  full  d,,  ii,  429. 
trustee  may  sue  for  exoneration  without  consent  of  the  beneficiaries,  ii,  481. 
exoneration  of  trustees  denuding  in  favour  of  other  trustees,  ii,  481. 
individual  trustee  entitled  to  insist  in  action  of  exoneration,  ii,  189,  480. 
d.  of  trustees  and  their  heirs  under  the  Trusts  Act,  ii,  480. 
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DISCHARGE  OF  TRUSTEES— con/mtterf. 

IMPLIED  DISCHARGE. 

implied  d,  by  homologation  of  trustees'  transactions,  ii,  482. 

one  creditor  not  bound  by  d,  executed  by  other  creditors,  ii,  482. 

legatee  discharging  a  trustee  does  not  impliedly  discharge  his  claims  in  a  ques- 
tion with  competing  legatees,  ii,  488. 

husband  cannot  discharge  his  wife's  claims  where /t«  mariti  excluded,  ii,  488. 

trustee  cannot  wind  up  without  judicial  authority  in  absence  of  co-trustees, 
ii,  488. 

trustee  entitled  to  be  kept  indemniSy  ii,  488. 

See  EXONEEATION. 

DISCLAIMER  OF  TRUST, 

trustee  not  bound  to  accept  the  office,  ii,  202. 

whether  non-accepting  trustee  entitled  to  exercise  power  of  assumption,  ii,  208. 

trustee  who  has  intromitted  cannot  disclaim  responsibility,  ii,  208. 

trustee  may  disclaim  while  res  aunt  irUegra,  ii,  204. 

trustee  who  has  not  expressly  disclaimed  may  join  in  the  administration,  ii,  204. 
^utre^  where  the  destination  is  to  acceptors,  ii,  204. 

trustee  allowing  his  name  to  be  used  without  protest  cannot  disclaim,  ii,  205. 

effect  of  judicial  disclaimer,  ii,  206. 

effect  of  disclaimer  upon  title  to  the  legal  estate,  ii,  206. 

non-accepting  trustee  may  accept  remunerative  employment,  ii,  207. 

whether  non-accepting  trustee  may  claim  a  legacy  left  to  him,  ii,  207. 

legacy  not  exigible  by  non-acceptor  when  given  in  compensation  for  trouble,  or 
made  conditional  on  acceptance,  ii,  208. 

extension  of  the  doctrine  to  the  case  of  discretionary  trusts,  ii,  209. 
See  Acceptance  of  Trust. 
DISCRETIONARY  POWER.    See  Power. 
DISCRETIONARY  TRUST, 

discretionary  powers  distinguished  from  precatory  trusts,  i,  824. 

uncertainty  as  to  purpose  of  trust  obviated  by  discretionary  powers,  i,  426 ;  ii,  888. 

heir  of  surviving  trustee,  whether  entitled  to  exercise,  ii,  287. 

whether  discretionary  trust  for  sale  is  personal  to  the  trustee,  ii,  880. 

Court  will  not  control  trustees  in  the  exercise  of  powers  of  sale,  ii,  882. 

Court  may  interfere  where  the  purpose  is  of  a  charitable  nature,  ii,  884. 

trusts  for  selection  of  objects  of  bequest  from  a  class,  ii,  888,  298. 

trusts  for  appointment  of  provisions,  ii,  288. 

exercise  of  powers  of  division  by  trustees,  ii,  294. 

power  of  division  implied  in  a  general  bequest  to  relations,  i,  726 ;  ii,  298. 

whether  trustees  holding  a  discretionary  power  as  to  application  of  fund  are 
bound  to  pay  to  a  curator  or  administrator,  ii,  667^. 
DISCUSSION  OF  HEIRS—Rules  concerning,  ii,  478. 
DISINHERISON  OF  HEIRS.    See  Exhekedation. 
DISPONEE — ^His  capacity  to  take.    See  Beneficiary. 
DISPOSAL— Power  of,  coupled  with  Liferent. 
liferents  by  reservation. 

liferent  by  reservation  coupled  with  power,  equivalent  to  a  fee,  ii,  267. 

reserved  powers  of  disposal  inter  tnvoey  ii,  269. 

reserved  power  to  alter  order  of  succession,  ii,  269. 

powers  of  disposal  in  mutual  settlements,  ii,  269. 
liferents  by  constitution. 

liferent  coupled  with  special  power  of  disposal  does  not  carry  the  fee,  ii,  270. 

with  general  power  of  disposal  equivalent  to  fee,  i,  856;  i),  272. 
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DISPOSAL—Power  of,  continued. 

constraction,  when  there  is  no  destination  over,  ii,  272. 

KXSBCI8B  OF  POWKR  BY  THE  DONEE. 

general  disposition  is  a  good  exercise  of  power,  ii,  278. 

"  residne  "  includes  property  subject  to  a  power,  ii,  278. 

power  exercised  by  leaving  previous  general  settlement  uureToked,  ii,  274. 

power  not  exhausted  by  execution  of  a  revocable  deed,  ii,  274. 

construction  of  special  powers  of  disposal,  ii,  276. 

liferenter  with  power  of  disposal  may  discharge  liferent,  ii,  275. 

where  liferent  discharged,  appointee  may  demand  a  conveyance  of  the  fee,  ii,  275. 

case  of  liferenter  acquiring  fee  by  succession,  ii,  276. 

whether  creditors  may  enforce  the  execution  of  a  power  of  disposal,  ii,  277. 

construction  of  power  of  appropriating  the  capital,  ii,  278. 

can  a  liferent  interest  be  given  in  virtue  of  a  power  of  disposal  ?  ii,  278. 

whether  a  general  power  gives  the  right  of  appropriation,  ii,  279. 

application  of  the  fee  in  the  eyent  of  a  failure  to  execute  power,  ii,  279. 

whether  vesting  of  family  provision  is  affected  by  power  of  distribution,  ii,  29. 
See  VEsnNG  of  Contikosnt  Destinations — Appointment — Division, 
Powers  of. 
DISPOSITION  OF  HERITABLE  ESTATE.    See  Heritable  Estate. 

vesting  of  interests  under.    See  Sebvice  of  Heibs  of  Pbovision. 
DISPOSITION  AND  ASSIGNATION  OF  EQUITABLE  INTEREST.    See  Equi- 
table Estate. 
DISPOSITIVE  CLAUSE, 

importcmce  attributed  to,  in  cases  of  repugnancy  between  clauses,  i,  840. 

importance  of,  in  the  construction  of  deeds  of  destination,  i,  606. 
DISPOSITIVE  CONVEYANCE, 

•    necessity  of,  in  settiements  of  heritable  estate,  i,  492. 

qwBre  as  to  settiement  of  heritage  executed  abroad,  i,  26. 

authentication  of,  in  accordance  with  the  statutory  requirements,  i,  281. 

not  necessary  to  the  valid  execution  of  a  power  of  disposal,  ii,  274. 

See  Testamentabt  Writing — ^Ex  facie  Absolute  Title — ^Interna- 
TiONAL  Law. 
DISTRIBUTION  OF  ESTATE, 

DUTY  AND  LLA.BILITY  OF  TRUSTEE. 

duty  of  trustee  in  relation  to,  considered,  ii,  425-522. 
responsibility  of  trustee  for  payment  to  the  proper  parties,  ii,  426. 
effect  of  bond  of  indemnity  as  a  protection  to  a  trustee  against  error  in,  ii,  426. 
how  a  trustee  may  be  discharged  from  liability  for  payment  in  error,  ii,  429. 
See  Vesting    Residue — Dischaboe — Division. 

ANTICIPATION  OF  PERIOD  OF  DISTRIBUTION.      See  ANTICIPATION. 

DISTRIBUTION— Action  of 

trustee  entitied  to  his  expenses  as  raiser,  ii,  562. 

duty  of  trustee  to  remain  neutral,  ii,  568. 
DISTRIBUTIVE  DESTINATIONS— Construction  of,  i,  597. 
DIVESTING, 

of  heritable  succession  consequent  on  birth  of  nearer  heir,  i,  627. 

of  moveable  succession.    See  Vesting  of  Legacies. 
DIVISION— Power  of 

enables  grantor  to  exercise  testamentary  power  over  fund,  ii,  298. 

provisions  in  favour  of  a  family  vest  in  the  children  as  a  class,  ii,  298. 

exercise  of  powers  of  division  given  to  trustees,  ii,  294. 

whether  power  given  to  trustees  lapses  if  not  exercised  at  specified  time,  ii,  294. 
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DIVISION— Power  of,  continued, 

the  whole  fund  must  be  divided  amongst  the  objects,  ii,  294. 

whether  deed  objectionable  where  only  an  elusory  share  is  given  to  one  of  tlie 
parties,  ii,  294. 

any  member  of  the  family  may  challenge  a  defective  appointment,  ii,  296. 

fund  settled  on  children  by  marriage-contract,  whether  subject  to  an  implied 
power  of  division,  ii,  296. 

whether  children  of  a  second  marriage  have  a  right  to  participate,  ii,  296. 

fund  may  be  divided  byway  of  fixed  legacies  and  residue,  ii,  297. 

division  by  way  of  liferent  and  fee,  ii,  298. 

construction  of  power  to  divide  amongst  testator^s  relations,  i,  727 ;  ii,  298. 

power  to  divide  amongst  objects  of  charity,  etc.,  ii,  299. 

principle  of  equality  of  division  where  power  not  exercised,  ii,  299. 

See  Appointhxnt,  Power  of — Vesting  undeb  Gontinoent  Destinations. 
DIVORCE — ^Right  to  legal  provisions  accrues  on  dissolution  of  marriage  by,  i,  82. 
DOMICILE, 

sources  of  authority  on  the  law  of  <2,  i,  1. 

definition  of  national  e?.,  i,  2. 

by  what  Court  to  be  determined,  i,  8. 

presumption  for  place  where  last  resident,  i,  8. 

only  one  proper  dL,  i,  4. 

effect  of  residence  in  states  not  belonging  to  the  European  community,  i,  4. 

regulation  of  d.  by  convention,  i,  4. 

DOinCILE  OF  ORIOIN. 

origin  determined  by  father's  </.,  i,  5. 
who  are  natural  bom  subjects,  i,  6. 
d.  during  the  age  of  minority,  i,  6. 
revival,  by  death  in  itineret  i,  7. 

ACQUISmON  OF  DOMICILE. 

elements  in  acquisition  of  a  d. — intention,  and  residence,  i,  7. 

effect  of  a  change  of  motive,  i,  8. 

distinction  as  to  motives  determining  residence,  i,  9. 

where  connection  with  native  country  maintained,  i,  10. 

residence  determined  by  preference,  with  abandonment  of  native  country,  i,  10. 

residence  of  persons  in  business,  and  in  public  employments,  i,  11. 

Anglo-Indian  d.,  i,  12. 

intention  to  change  in  case  of  going  to  a  colony,  i,  12. 

double  residence — English  or  Scotch,  i,  12. 

wife's  DERIVATIVE  DOMICILE. 

doctrine  of  matrimonal  d,  examined,  i,  18. 

effect  of  dissolution  of  marriage,  and  of  separation,  i,  15. 

proof  of  d.  for  the  purpose  of  grant  of  probate  or  confirmation,  ii,  165. 

effect  of  change  of  d,  on  meaning  of  destination  to  heirs  olb  inUetato,  i,  720. 
DONATIO  INTER  VISUM  ET  UXOREM,  i,  267. 
DONATIO  MORTIS  CAUSA, 

distinguished  from  legacy,  i,  888. 

duplication  of  provisions  in  the  form  of  donatio  mortie  cauea^  i,  467. 
DONATION  OR  TRUST.    See  Resulting  Tbust. 

presumption  against  donation,  how  far  applicable  to  written  titles,  ii,  106. 

presumption  as  to  </.,  when  made  by  delivered  assignation,  ii,  107. 

presumption  as  to  d.,  when  made  by  undelivered  deed,  ii,  108. 

in  questions  as  to  satisfaction  of  debts.    See  Satisfaction  of  Legacies  and 
Pbovisions. 
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DONATORY  OF  THE  CROWN— Rights  of,  i,  72. 

DOUBLE  LEGACIES.    See  Aocumulativb  and  Substitutionaby  Lbqacibb. 
DOUBLE  PROVISIONS.    See  Satzbfactiok  op  Lboacibs  and  Pbovisioxs. 
DRAFT — ^Whether  it  may  be  referred  to  for  the  purpose  of  correcting  mistake  in  a 

will,  i,  879. 
DRAFTS  UPON  TRUST  ACCOUNT— Tnutoee  may  authorise  one  of  their  number 

to  make,  ii,  316. 
DUPLICATE  DEED— Effect  of  cancellation  of,  i,  268. 

DUPLICATION  OF  LEGACY.    See  Aocukulatite  Aim  Substitutionabt  Lxoacies. 
DUTIES  OF  TRUSTEES.    See  Realisation— MANAOEMENT—DEBT&—lNVBsncsin 

— Sals — Entail  Tbust — Csbditob^s  Tsttbt — Charitable  Tbubt — ^Dis- 

TBIBUTION — DiSCHABOE. 

EASES.    See  Debts,  payment  of. 

ECCLESIASTICAL  COURTS-^urisdietion  of,  in  relaUon  to  executors,  0, 144. 

EDICT  FOR  APPOINTMENT  OF  EXECUTORS— Procedure  under  the  former  law, 

ii,  147. 
EDUCATIONAL  TRUST.    See  Schooi^-^habitablb  Tbust. 
♦•  EFFECTS  "—Construction  of  the  term,  i,  813. 
ELECTION  BETWEEN  PROVISIONS, 

doctrine  of  approbate  and  reprobate  stated,  i,  476. 

intention  to  put  donee  to  e.  may  be  either  declared  or  implied,  i,  475. 

international  questions  in  relation  to  e.,  i,  475.    See  Intebnational  Law. 

e.  must  be  the  voluntary  act  of  the  party,  i,  476. 

wife  may  elect  to  take  conyentional  proyisions  settled  on  herself  in  lieu  of  legal 

provisions,  i,  477. 
rights  of  children  not  to  be  prejudiced  by  parent's  e.,  i,  477. 
deed  ineffectual  to  convey  heritage,  does  not  put  the  heir  to  his  s.,  i,  478. 
Court  may  compel  heir  of  foreign  real  estate  to  elect,  where  testator  has  indi- 
cated an  intention  of  disposing  of  it,  i,  478. 
e.  where  different  subjects  are  conveyed  by  different  writings,  forming  part  of 

one  entire  settlement,  i,  478. 
beneficiary  approbating  a  settlement  cannot  claim  legal  succession  as  represen- 
tative of  a  co-beneficiary,  i,  479. 
to  what  extent  a  testator  may  burden  his  legatee's  private  estate,  i,  479. 
application  of  rejected  legal  succession,  or  rejected  conventional  provisions,  i,  480. 
rejected  shares  of  legal  succession  fall  into  residue,  i,  480. 
whether  the  benefit  of  unclaimed  terce  results  to  the  heir-at-law  successfully 

challenging  settlement  ex  capiU  lectif  i,  481. 
distinction  between  legitim  discharged  and  legitim  satisfied  by  acceptance  of  a 

testamentary  provision,  i,  481. 
legitim  discharged  goes  to  increase  ezecutry  and/tu  relieta,  i,  481. 
legitim  which  might  have,  but  has  not,  been  claimed,  goes  to  increase  residue 

or  executry,  i,  481. 
application  of  discharged  or  unclaimed  ji*t»  relietce^  i,  482. 
children  may  claim  undisposed-of  executry  notwithstanding  an  exclusion  of  their 

right  by  marriage-settlement,  etc.,  i,  482. 
unclaimed  conventional  provisions  fall  into  residue,  i,  482. 
principle  of  equitable  compensation,  i,  488.    See  Intebnational  Law. 
ELECTION  IN  REFERENCE  TO  THE  RIGHT  OF  COLLATION.     See  Colla- 
tion. 
ELECTION  TO  TAKE  SHARES  IN  FORMA  SPECIFICA.    See  Conveesion. 
ELECTION  OF  TRUSTEES, 

election  of  trustees  on  sequestrated  estate,  ii,  216. 
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ELECTION  OF  TRUSTEES— ^ronrtnwrf. 

e.  of  new  trustees  by  creditors  under  voluntary  trust,  ii,  217. 
power  to  elect  trustees  maybe  given  to  corporations,  to  general  body  of  creditors, 
etc.,  ii,  216.    iSe;  Assumption. 
ELECTIVE  FRANCHISE— Validity  of  trust  for  the  purpose  of  creating  votes,  i,  294. 
ELLIPSIS  IN  WILL,  may  be  supplied  from  the  context,  i,  348. 
ELUSORY  APPOINTMENT— Whether  deed  of  division  objectionable  on  ground  that 

share  given  to  any  of  the  parties  is  elusory  or  unsubstantial,  ii,  294. 
ENTAIL, 

ENTAILEB*S  TITLE,  SUBJECT  AKD  FORM  OP  THE  ENTAIL. 

wihat  may  be  the  subject  of  an  entail,  i,  606. 

whether  moveable  estate  may  be  entailed,  i,  507. 

pro  indiviso  interests  in  land  may  be  entailed,  i,  608. 

personal  right  to  lands  a  sufficient  title  to  execute  an  f.,  i,  609. 

radical  right  a  sufficient  title  to  execute  an  «.,  i,  609 ;  ii,  126. 

entail  need  not  enter  the  progress  of  titles,  i,  610. 

apparent  heir  has  not  the  power  of  creating  a  perfect  «.,  i,  611. 

effect  of  including  entailed  and  unentailed  lands  in  same  conveyance,  i,  612. 

WHAT  OONBTITUTES  A  TAILZIED  DESTINATION. 

whether  e,  effectual  at  common  law  prior  to  the  Statute,  i,  618. 

legal  order  of  succession  cannot  be  perpetuated  by  «.,  i,  616. 

destination  to  heirs  whatsoever,  excluding  heirs-portioners,  will  not  support  an 

entail,  i,  616. 
immediate  destination  to  heirs-at-law  held  bad  as  an  «.,  i,  616. 
ultimate  gift  to  heirs  good  as  a  simple  destination,  i,  619. 
destination  limited  to  persons  of  the  blood  of  the  entailer  sufficient  to  support  an 

entail,  i,  619. 
succession  under  an  e.  must  be  without  division,  i,  620. 
«.  subsists  until  succession  actually  opens  to  heirs-portioners,  i.  620. 
whether  entailer  may  provide  for  female  succession  by  giving  separate  entailed 

estates  to  the  heirs-portioners,  i,  621. 
tailzied  succession  based  on  relationship,  i,  621. 

or  IMPEBFECT  ENTAILS. 

principle  of  the  Entail  Act,  1686,  i,  628. 

on  the  construction  of  the  Act  1686,  imperfect  e.  were  held  effectual  according  to 
their  tenor,  i,  624. 

e.  not  possible  without  a  prohibition  against  altering  the  succession,  i,  626. 

defect  in  irritant  or  resolutive  clause  applicable  to  alienation  or  contraction  of 
debt  invalidated  the  prohibition,  i,  626. 

prohibitions  and  fetters  of  e.  must  be  applied  to  the  institute,  i,  627. 

institnte  not  let  in  by  words  of  relation  prefixed  to  "heir"  or  "member," 
i,  629. 

institute  bound  where  fetters  are  appUed  to  "  persons,"  or  where  the  prohibition 
is  in  general  terms,  i,  680. 

under  the  Statute  1686,  heir  possessing  on  imperfect  e.  could  not  cure  the  im- 
perfection by  a  new  entail,  i,  682. 

INSERTION  OF  CLAUSES  IN  TITLES. 

effect  of  omission  to  take  infeftment  on  0.  where  heir  completes  a  separate 

feudal  title,  i,  666. 
under  the  Statute,  a  reference  to  dispositive  clause  held  equivalent  to  verbatim 

insertion  in  other  clauses,  i,  667. 
reference  to  prior  entail  bad  under  the  Statute,  i,  667. 
what  held  to  be  a  material  variance  or  discrepancy,  i,  668. 
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SBOISTSATION  OF  THS  ENTAIL. 

procedure  in  application  for  authority  to  record,  i,  558. 

deed  to  be  recorded  is  the  deed  constituting  the  settlement  or  tailzied  destina- 
tion, i,  559. 

not  necessary  to  record  deed  propelling  succession,  or  repeating  original  desti- 
nation, i,  560. 

unrecorded  deed  of  alteration  does  not  invalidate  substitutions  antecedent  to 
those  affected  by  the  deed,  i,  560. 

prescriptive  possession  on  unrecorded  e.  extinguishes  rights  of  heirs-substitutes 
under  prior  recorded  e.,  i,  561. 

CNTAIU9  STANDIMO  ON  PESSONAL  TITLES. 

e.  personal  may  be  feudalised  by  adjudication  or  conveyance  from  the  heir,  i,  662. 
what  is  requisite  to  exclude  the  creditors  of  an  apparent  heir,  i,  568. 
heirs  of  e,  not  alioqui  tueceuurut  bound  by  personal  entail,  i,  564. 

IBREVOCASLB  DEEDS  OF.      See  HeIB  OF  EnTAIL. 

construction  of  powers  of  providing  younger  children  under  e.    See  Appoiktment. 
See  Pbohibitort  Clause — ^Ireitant  and  Resolute  Clause — ^Heib  of  Entail. 
ENTAIL— Trust  for  execution  of 

payment  of  entailer's  debts,  the  first  purpose,  ii,  868. 

heir  entitled  to  exhibition  of  the  trust-deed,  ii,  864. 

power  ought  to  be  narrated  in  the  deed  in  execution,  ii,  865. 

trusts  for  the  execution  of  imperfect  entails  defeasible  under  11  &  12  Vict.,  c.  86, 

ii,  865. 
trustees  not  to  insert  prohibitions  not  authorised  by  the  trust,  ii,  866. 
construction  of  direction  to  execute  a  "  regular  and  valid  entail,*'  ii,  868. 
construction  of  executory  trusts  for  entails,  ii,  867. 
direction  to  impose  fetters  upon  "  heirs,"  includes  the  institute,  ii,  869. 
in  direction  to  "  entail,"  exclusion  of  heirs-portioners  is  implied,  ii,  868. 
construction  of  general  direction  to  impose  fetters,  followed  by  incomplete  enu- 
meration, ii,  869. 
of  incomplete  enumeration  not  fortified  by  a  general  direction,  ii,  870. 
of  direction  to  convey  to  "  same  series  of  heirs"  as  in  previous  entail,  ii,  870. 
under  same  "  conditions  and  fetters"  as  in  existing  entail,  ii,  871. 
of  direction  to  execute  entail  under  same  conditions,  etc.,  and  "  so  as  to 
form  a  valid  and  effectual  entcdl,"  ii,  871. 
entail  proceeding  on  defective  power  may  be  validated  by  prescription,  ii,  872. 
trusts  for  the  purchases  of  lands  to  be  entailed,  ii,  872. 
testator's  intention  may  be  inferred  from  circumstances,  ii,  873. 
explicit  directions  as  to  purchase  must  be  obeyed,  ii,  878. 
duty  of  trustees  in  the  execution  of  direction  to  purchase  conterminous  pro- 
perty, ii,  878. 
beneficiary  surviving  period  of  vesting  has  the  right  of  burdening  the  fund  with 

provisions,  ii,  881. 
application  of  trust  money  under  powers  of  Entail  Amendment  Act,  ii,  874. 
trust  to  entail,  when  defeasible  under  Entail  Amendment  Act,  ii,  875. 
See  Purchase  of  Lands — Accumulation. 
ENTAILER'S  DEBTS, 

liability  of  estate  for,  i,  578. 

payment  of,  whether  operating  as  extinction  or  assignation,  i,  581. 
ENTRY  OF  HEIRS.    See  Service. 
EQUITABLE  ESTATE. 

nature  of  the  beneficiary's  interest. 
the  equitable  estate  considered  as  a  right  of  property,  ii,  40. 
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EQUITABLE  ESTATE— continued. 

nature  of  the  equitable  estate  in  personal  property,  ii,  41. 

nature  of  the  equitable  estate  in  heritable  property,  ii,  42. 

effect  of  power  of  sale  upon  the  security  which  the  beneficiary  has  over  the  trust- 
estate,  ii,  42. 

uature  of  the  equitable  estate  under  ex  fade  absolute  titles,  ii,  42. 

in  the  case  of  property  held  by  a  personal  title,  it  is  a  jut  ad  rem  enforcible 

against  the  trustees'  creditors,  ii,  42. 
in  the  case  of  estate  held  by  a  feudal  title,  it  is  a  jw  erediti  simply, 
ii,  42. 

equitable  estate  not  defeasible  by  refusal  of  the  trustee  to  accept,  ii,  48. 

office  of  executor  in  its  own  nature  a  beneficial  title,  ii,  94. 
made  a  trust  by  Statute,  ii,  95. 

whether  executor  can  retain  in  a  question  with  the  Crown,  ii,  96. 

"uniyersal  legatee"  is  a  beneficial  title;  qwjsre  as  to  ** universal  intromitter,*' 
ii,  95. 

what  words  import  a  gift  of  the  beneficial  interest  to  the  trustee,  ii,  92. 

extinction  of  the  equitable  estate  by  confusion  or  merger,  ii,  43. 

beneficiary  of  a  liferent  estate  has  the  right  of  possession,  ii,  44. 

beneficiary  has  not  the  powers  of  a  lifereuter,  ii,  45. 

rights  of  liferenter  of  equitable  interest  in  moveable  property,  ii,  45. 

right  of  the  beneficiary  of  a  reversionary  interest,  ii,  46. 

See  AuiKSNTABY  Trust — ^Actioms  by  Bsneficiaries. 

AflSIGNMENT  AND  DISPOSITION  BY  DEED  INTER  VIVOS. 

assignable  quality  of  the  beneficial  interest,  ii,  122. 

vested  interests  are  transmissible  by  assignation  or  disposition,  ii,  122. 

effect  of  assignation  of  a  ipe»  tuocestionU^  ii,  128. 

effect  of  assignation  of  an  interest  which  is  vested,  but  not  payable,  ii,  128. 

personal  right  to  lands  transferable  by  disposition  and  assignation,  ii,  123. 

whether  an  equitable  interest  can  be  entailed,  ii,  124. 

in  what  sense  a  life  interest  is  assignable,  ii,  125. 

transmission  of  equitable  interests  by  legal  assignation,  ii,  125. 

intimation  necessary  to  divest  the  beneficiary,  ii,  125. 

beneficiary  divested  of  interest  in  heritable  property  by  infeftment,  ii,  126. 

questions  of  preference  between  assignees  of  beneficiary  and  of  trustee,  ii,  126. 

TXSTAMENTABY  DISPOSITION  AND  DESCENT  OF  EQUITABLE  ESTATE. 

distinction  as  to  transmission  of  interests  in  real  and  personal  estate,  ii,  127. 
equitable  interests  carried  by  a  general  disposition,  ii,  127. 
contingent  interests  may  be  disposed  of  by  will,  ii,  128. 
general  rules  of  succession  applicable  to  equitable  interests,  ii,  128. 
character  of  the  succession  affected  by  intention,  ii,  128. 
in  what  cases  equitable  interests  in  heritage  are  conquest,  ii,  129. 
right  of  conditional  institute  vests  without  service  or  confirmation,  ii,  129. 
equitable  interests  transmit  to  representatives  vrithout  confirmation,  ii,  129. 
equitable  interests  in  heritage  descend  to  the  heir,  but  do  not  vest  without  ser- 
vice, ii,  129. 
equitable  interest  does  not  vest  in  a  substitute  without  service,  ii,  180. 

BQUITABLE  ESTATES  AS  AFFECTED  BY  CONVERSION. 

to  what  effect  converted  succession  retains  the  properties  of  the  original  estate, 

i,  225. 
converted  heritage  subject  to  claims  of  heir,  and  to  terce  and  courtesy,  i,  225. 
converted  personalty  is  subject  to  legitim  and  jut  rdietce,  i,  226. 
legitim,  etc.,  not  exigible  out  of  proceeds  of  lands  directed  to  be  sold,  i,  227. 

2z2 


7*24  INDEX. 

EQUITABLE  ESTAT£-<on/m«e</. 

equitable  interest  in  proceeds  of  land  directed  to  be  aold  transmissible  by  assig- 
nation, arrestment,  and  testamentary  writing,  i,  227-8. 

transmission  of  equitable  interests  in  money  rendered  beritable  by  destination, 
i,  228.    jS^  Convebsion. 

KQUrrABUC  ESTATES  HOW  AFFECTED  BT  DILIGENCE. 

diligence  for  attaching  the  legal  and  equitable  estates,  ii,  180. 

creditors  of  the  truster  or  trustee  may  attach  the  legal  estate  by  diligence,  ii,  130. 

creditors  of  the  beneficiary  can  only  attach  the  equitable  estate,  ii,  180. 

moyeable  interests  are  attachable  by  arrestment,  ii,  181. 

by  what  diligence  a  beneficiary  may  operate  upon  the  legal  estate,  ii,  181. 

specialty  in  the  case  of  heritable  property  directed  to  be  sold,  ii,  182. 

beneficiary  may  attach  moveable  fonds  by  arrestment,  ii,  182. 

truster's  reversionary  interest  may  be  attached  by  adjudication,  ii,  182. 

COMPLETION  OF  TITLE  TO  EQUITABLE  ESTATE. 

when  the  beneficiary  is  entitled  to  demand  a  specific  conveyance,  ii,  184. 

beneficiary  cannot  insist  on  a  conveyance,  to  the  prejudice  of  others,  ii,  184. 

bequest  of  a  fee-simple  interest  entitles  the  beneficiary  to  demand  the  specific  es- 
tate, u,  184. 

when  annuitants  are  entitled  to  have  their  interests  secured  on  the  estate,  ii,  185. 

how  the  beneficiary  may  enforce  his  right  to  a  specific  conveyance,  ii,  186. 

completion  of  title  to  the  equitable  estate  under  a  lapsed  trust,  ii,  186. 

title  to  heritable  property  may  be  completed  by  declaratory  adjudication,  ii,  186. 

oompletion  of  title  by  dedaiatoiy  adjudication  to  a  moveable  interest  in  herit> 
able  property,  ii,  186. 

fiar's  title  under  destination  to  children  fuuedtri,  may  be  completed  by  declara- 
tory adjudication,  or  service  as  heir  of  provision,  ii,  187. 

title  to  peisonalty  under  lapsed  trust  completed  by  confirmation,  ii,  188. 

completion  of  title  by  beneficiary  under  the  Trusts  Act,  ii,  189. 

whether  adjudication  of  estate  under  lapsed  trust  carries  personalty,  ii,  189. 

completion  of  title  by  conveyance  from  trustee's  heir,  ii,  140. 

completion  of  title  to  truster's  reversionary  interest,  ii,  140. 
See  Radical  Right — ^Vesting^ 
ERASURES, 

effect  of,  in  wills,  i,  241. 

in  the  prohibitory  or  restraining  clauses  of  entails,  i,  588. 
ERROR, 

in  designation  of  object  of  bequest.     See  Uncebtaintt — Extbinsic  Evidence. 

in  charitable  bequests,  i,  480. 

in  dates,  nomenclature,  etc.,  corrected  by  construction,  i,  849. 

in  specification  of  number  of  children  or  legatees,  i,  641. 

estate  erroneously  described  as  property  of  A.,  not  equivalent  to  a  bequest  in  his 
favour,  i,  880. 
ESTATE  OR  SUBJECT  OF  DISPOSITION, 

effect  of  particular,  followed  or  preceded  by  general  words  ejuadem  ffenent,  i,  811. 

distinction  where  the  general  words  apply  to  a  different  description  of  e.,  i,  812. 

general  words,  to  be  effectual,  must  be  appropriate,  i,  818. 

what  words  comprehend  the  general  heritable  estate,  i,  818. 

what  words  will  carry  lands  held  under  -a  defective  entail,  i,  814. 

what  words  comprehend  acgwrenda  and  residuary  estate,  i,  814. 

import  of  terms  applicable  to  specific  estate,  i,  815. 

corporeal  moveables,  furniture,  wearing  apparel,  etc,  i,  816. 
ESTATE  OF  THE  TRUSTEE.    See  Trustee,  estate  of. 
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ESTATE  OF  THE  BENEFICIARY.    See  Equitable  Estate. 

EVACUATION  OF  SUBSTITUTION,  i,  498. 

EVENT,  certain  or  nncertaln.    See  Condition— Vesting. 

EVIDENCE,  in  explanation  of  testamentary  writings.    See  Extbinsic  Evidence. 

in  proof  of  trust.    See  Feoop  of  Trust. 
EXCLUSION  OF  LEGAL  PROVISIONS.     See  Legitim— Jus  RELiCTiB— Teece— 

Couetesy. 
EXECUTION— Trustees  appointed  for 

acceptance  of  ofBce  by  tmstees  for  e.  under  marriage-contracts,  ii,  195. 
trustees  for  «.,  how  far  bound  to  enforce  obligation  to  invest^  ii,  826. 
See  Mabbiaoe-Contbact. 
*•  EXECUTORS"— Destinations  to 

confined  by  construction  to  persons  representing  ancestor  beneficially,  or  heirs 

in  mobiUbu9^  i,  718. 
destination  to  e,  of  A.  not  construed  as  a  gift  to  the  official  executors  in  trust, 

i,  714. 
what  words  import  a  gift  to  the  testamerUwry  representatives  of  another,  i,  714. 
widow,  whether  entitled  to  claim  under  a  designatiye  bequest  to  heirs  or  personal 
representatives,  i,  715. 
asgebtainment  of  objects  taking  undeb  a  qenebal  destination. 
construction  of  designative  bequests  with  reference  to  the  time  and  place  in 

which  the  character  of  heir  is  to  be  ascertained,  i,  715. 
bequest  to  testator's  executors  vesting  at  death,  i,  716. 
bequest  to  testator's  executors  where  vesting  postponed,  i,  716. 
to  the  executors  of  A.,  where  A.  predeceases  the  testator,  i,  718. 
to  the  executors  of  A.,  where  A.  survives  the  testator,  i,  718. 
designative  gift  of  heritable  estate  to  the  heirs  of  a  person  named,  1,  719. 
construction  of  designative  bequests  to  heirs,  how  affected  by  changes  in  the 

law  of  intestate  succession,  i,  719. 
designative  bequests,  how  affected  by  changes  in  the  testator's  domicile,  i,  720. 
EXECUTOR— Office  of 

how  an  appointment  of  executor  may  be  made,  ii,  142. 

office  of  executor  ^nominate  declared  to  be  a  trust  by  Statute,  ii,  143. 

office  of  executor-nominate  vests  in  the  acceptors  and  survivors,  ii,  144. 

jurisdiction  of  the  ancient  Ecclesiastical  Courts  in  relation  to  appointments  of 

executors-dative,  ii,  144. 
jurisdiction  of  the  Commissary  Courts,  ii,  145. 
Commissary  Court  decides  who  is  entitled  to  the  adminilfration,  but  not  extent 

of  the  succession  or  validity  of  will,  ii,  145. 
review  of  judgments  of  the  Commissaries,  ii,  146. 

grant  of  administration  in  England  or  Ireland  equivalent  to  appointment  of  exe- 
cutors-dative, ii,  146. 
appointment  of  executors-dative  formerly  made  by  edict,  ii,  147. 
preference  given  to  executors-nominate  and  universal  disponees  and  legatees  in 

competitions  for  office  of  «.,  ii,  148. 
next  of  kin  entitled  to  office  of  executor,  failing  executors-nominate,  ii,  149. 
gifts  to  widow  and  executors-creditors,  ii,  149. 
gifts  to  procurators-fiscal,  factors,  and  foreign  consuls.    Next  of  kin  may  be  re- 

poned,  ii,  150. 
judicial  factors  on  trust-estates  entitled  to  the  executry  under  the  Act  of  Sede- 
runt, ii,  150. 
factors  appointed  under  Pupils  Protection  Act  may  be  decerned  executors  by 
authority  of  the  Court,  ii,  151. 
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appointment  of  executor-creditor,  a  fonn  of  diligence  against  deceased  debtor *a 

estate,  ii,  161. 
confirmation  unnecessary  where  diligence  begun  in  debtor's  lifetime,  ii,  151. 
confirmation  qud  executor-creditor  where  debt  constituted,  but  diligence  not 

begun,  ii,  152. 
constitution  of  debt  against  estate  or  representatiYes  in  order  to  oonfirmation 

qud  executornsreditor,  ii,  153. 
how  a  creditor  may  attach  estate  already  vested  in  an  executor  by  confirmation, 

ii,  158. 
preference  of  the  ancestor's  creditors  to  the'  heirs,  ii,  154. 
whether  forms  of  the  Act  1695  applicable  to  the  case  of  a  daim  against  next  of 

kin  who  die  unconfirmed,  ii,  154. 
whether  preference  of  ancestor's  creditors  existed  at  common  law,  ii,  155. 
diligence  prestable  by  executors-creditors,  ii,  155. 
confirmation  of  executors-credi tors  only  creates  a  nexus.    Competence  of  successive 

confirmations,  ii,  155. 
appointment  and  confirmation  of  executors  ad  omieta  vel  male  tqtpreciata,  ii,  156. 
conjunction  of  creditors  in  such  appointments,  ii,  156. 
in  what  cases  an  appointment  may  be  made  of  an  executor  ad  non  exeeuia, 

ii,  157. 
grants  of  executry  to  representatives  of  deceased  next  of  kin  under  4  Geo.  IV., 

c.  98,  ii,  157. 
office  of  f.  a  beneficial  title  at  common  law,  ii,  94. 
whether  e.  takes  beneficially  in  preference  to  the  Grown,  ii,  95. 
whether  trustee  may  decline  the  office  of  e.,  ii,  196. 
office  of  s.  vests  in  acceptors  and  survivors,  ii,  184. 
executors  may  sue  separately  for  their  shares,  ii,  187. 

CONFIBXATION  OF  EXECUT0B8.      See  CONFIRMATION. 

RIGHTS  OF,  IN  COMPETITION  WITH  THE  HEIB.      See  HeIB  AND  EXECUTOR. 

EXECUTOR-CREDITOR.    See  Executor. 

EXECUTORY  TRUST.  See  DiacRETioNART,  Implied, Charitable,  and  Entail  Trvst. 
EXECUTRY.    See  Intestate  Succession  in  Moveables — Collation. 
EXECUTRY^Satisfaction  and  discharge  of 

children  may  claim  undisposed-of  succession,  notwithstanding  exclusion  of  their 
right  to  executry  by  marriage-contract,  i,  189. 

discharge  of  right  to  executry  operates  in  favour  of  brothers  and  sisters,  x,  140. 

effect  of  collation,  1, 140. 
EJC  FACIE  ABSOLUTE  TITLE. 
trusts  arising  under. 

remarks  on  the  equitable  estate  under,  ii,  42. 

effect  of  trust  for  behoof  of  creditors  executed  in  this  form,  ii,  412. 

effect  of  completion  of  title  by  trustee  under,  ii,  282. 

infeflment  on,  available  to  creditors  of  the  party  infeft,  ii,  282. 

passes  the  radical  title  to  the  estate,  ii,  52. 

whether  the  recording  of  a  back-bond  of  trust  prevents  the  radical  title  from 
passing,  ii,  52. 

PROOF  OF  TRUST  UNDER. 

proof  of  trust  where  ezfaeie  absolute  disposition  granted  in  security  of  debt  or 

general  balance,  ii,  77. 
borrower  on  the  security  of  ex  facie  absolute  disposition  has  a  personal  right, 
which  he  may  enforce  upon  payment  of  the  redemption  money,  ii,  78. 

f'ntitled  to  pursue  an  accounting,  ii,  79. 


INDEX.  727 

EX  FACIE  ABSOLUTE  TITLE— con4mtt<fd. 

whether  an  ex  facie  absolute  disposition  is  operative  as  a  security  for  prior  as 

well  as  subsequent  advances,  ii,  79. 
rights  of  purchaser  from  disponee  under  ex  facie  absolute  disposition,  ii,  841. 

PROOF  OF  DONATION  UNDER. 

presumption  against  donation  considered,  ii,  106. 
conveyance  of  property  or  securities  by  tradition,  ii,  106. 
donation  by  deed  inter  vivos,  followed  by  delivery,  ii,  107. 
where  deed  undelivered,  whether  beneficial  interest  results,  ii,  108. 
destination  to  heirs  and  assignees  in  title-deeds,  ii,  110. 

See  Proof  of  Trust — Donation  or  Trust — Resulting  Trust. 
EXHEREDATION, 

interest  of  heir  cannot  be  defeated  by  words  of,  ii,  91. 

whether  interest  of  personal  representatives  can  be  affected  by  clause  secluding 

executors,  ii,  96. 
EXHIBITION, 

trustee  entitled  to  call  for  exhibition  of  truster's  documents,  etc.,  ii,  304. 
right  of  heir  to  exhibition  €ui  deliberandum^  i,  95. 
EX  OFFICIO  TRUSTEES, 

validity  of  bequests  to  such  persons  and  their  successors  in  office,  i,  480. 
whether  ex  officio  trustees  are  bound  to  act,  ii,  402.    See  Charitable  Trust. 
EXONERATION,  judicial 

trustee  entitled  to  demand  «.,  unless  the  beneficiaries  tender  an  Unconditional 

discharge,  ii,  429. 
individual  trustee  entitled  to  insist  in  action  of,  ii,  189,  480. 
trustee  entitled  to  sue  for,  without  concurrence  of  the  beneficiaries,  ii,  481. 
necessary  to  an  effectual  discharge  when  co-trustees  absent  or  disqualified, 

ii,  488.    See  Discharqe. 
EXPENSES  OF  ADMINISTRATION, 
expenses  of  uanaqement. 
trustee  not  bound  to  perform  routine  duties  in  person,  ii,  645. 
whether  trustee  personally  liable  to  agents,  etc.,  ii,  546. 
agents  presumed  to  rely  primarily  on  the  security  of  the  trust-estate,  ii,  546. 
liability  of  trustee  to  agents  is  a  question  of  fact,  ii,  547^. 
trustee  denuding  while  agent's  claim  is  unsettled,  incurs  a  personal  liability,  ii,  549. 
whether  agent  has  a  claim  against  the  beneficiary  in  the  event  of  the  exhaustion 

of  the  trust-estate,  ii,  549. 
agent  employed  on  a  special  contract,  and  not  confidentially,  has  a  claim  against 

the  constituent,  ii,  549. 
members  of  committees,  public  trusts,  etc.,  liable  for  expenses  which  they  have 

authorised,  ii,  550. 
whether  trustee  has  a  claim  against  the  beneficiary  for  expenses  after  the  exhaus- 
tion of  the  estate,  ii,  550. 
trustee  entitled  to  be  indemnified  out  of  the  trust-funds,  ii,  551. 
right  of  retention  of  nominal  trustee  in  security  transactions,  ii,  551. 
creditors  in  bankruptcy  exempted  from  liability  for  e.  by  Bankruptcy  Act,  ii,  552. 
liability  of  creditors  under  voluntary  trusts,  ii,  552. 
parliamentary  commissioners,  etc.,  have  no  claim  against  the  fund  for  e.  not 

authorised  by  the  act  of  incorporation,  ii,  552. 
trustee  not  entitled  to  charge  for  his  professional  services,  ii,  558. 

unless  such  employment  expressly  authorised,  ii,  558. 
wli ether  a  trustee  can  claim  remuneration  for  carrying  on  the  truster's  business, 

ii,  554. 
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E  X  PEN  SZS-^oniuiued. 

whether  legacy  to  trustee  is  conditional  on  his  acceptance  of  office,  ii.  555. 

EXPENSES  OF  LITIGATION. 

trustees,  as  a  role,  are  liable  for  the  expenses  of  litigation,  ii,  555. 
trustee  may  require  a  guarantee  from  constituent,  ii,  556. 

not  bound  to  engage  as  an  active  litigant,  ii,  556. 

may  escape  from  proepectiTe  liability  by  resigning,  ii,  556. 

may  protect  the  interests  of  minors  by  applying  for  the  appointment  of  a 
curator  ad  litems  ii,  556. 

IN  QUESTIONS  WITH  CREDITOBS  AND  CLAIMANTS. 

liability  of  trustee  to  litigants  for  expenses  illustrated,  ii,  557. 

exhaustion  of  trust-estate  not  pleadable  in  answer  to  creditors,  ii,  568. 

personal  decemiture  for  e.  may  be  pronounced  in  an  action  against  trustees  col- 
lectively, ii,  559. 

liability  of  trustees  in  bankruptcy  for  previous  &  of  process,  ii,  559. 

loau  peniteniite,  where  trustee  merely  sists  himself  to  make  inquiry,  ii,  560. 

trustees  cannot  sist  themselves  on  condition  of  not  being  liable  for  e.,  ii,  560. 

trustee  not  liable  to  agent  for  his  constituent's  expenses,  ii,  560. 

expenses  in  reductions  of  trust-settlements,  ii,  560. 

trustees  liable  for  e.  when  they  maintain  a  reducible  deed,  ii,  561. 

trustee  is  entitled  to  the  e.  of  raising  an  action  of  distribution,  but  not  if  he  in- 
terferes as  an  active  litigant,  ii,  562. 

trustee  not  entitled  to  e,  if  the  litigation  be  the  result  of  his  own  fault,  ii,  563. 

«.  of  resistance  to  a  successful  claim  not  a  charge  against  that  claim,  ii,  568. 

trustee  entitled  to  e.  of  necessary  litigation  in  a  foreign  court,  ii,  564. 

liability  of  legatees  for  «.,  ii,  564. 

e,  of  trustees  in  competitions  between  creditors,  ii,  564. 

f .  of  litigation  in  suits  for  the  administration  of  charitable  trusts,  ii,  396,  400. 
«.  of  applications  for  appointment  of  judicial  factor,  ii,  448. 

EXTINCTION  OF  TRUST.    See  Dischaeoe—Exonkbation— Confusion— Distbi- 

BUTION. 

EXTRINSIC  EVIDENCE  IN  EXPLANATION  OF  TESTAMENTARY  WRITINGS, 
division  of  the  subject,  i,  855. 

EVIDENCE  FOB  ENABLING  THE  COUBT  TO  BEAD  THE  WILL. 

words  illegibly  written,  or  obliterated,  i,  857. 

vdlls  written  in  cypher :  evidence  to  prove  the  meaning  of  the  characters,  i,  858. 

vnll  in  foreign  language  read  through  the  medium  of  proved  translation :  pro- 
bate of  such  wills,  i,  858. 

translation  Issuing  from  Court  of  Probate :  whether  binding  on  a  Court  of  con- 
struction, i,  858. 

evidence  in  explanation  of  the  meaning  of  terms  of  art,  i,  859. 

evidence  of  foreign  law :  function  of  construing  the  will  not  to  be  delegated,  i,  359. 

rules  laid  down  by  the  House  of  Lords  in  Di  Sora  v.  PhUl^,  i,  860. 

evidence  to  establish  the  testamentary  character  of  the  instrument,  i,  860. 

evidence  in  relation  to  ademption,  i,  86L 

FOB  IDENTIFYING  THE  PEBSONS  AND  THINGS  NAMED  IN  THE  WILL. 

identification  of  the  subjects  and  objects  of  the  testamentary  disposition,  i,  861. 

imperfect  designation  rendered  certain  by  evidence  of  extrinsic  circumstances* 
i,  861. 

identification  of  the  person  or  object  of  the  grant ;  eifect  of  misnomer  or  mis- 
description, i,  862. 

ascertainment  of  persons  answering  to  a  general  deeignatio  penonanim^  i,  364. 

grantee  designed  by  pseudonym  or  nickname,  i,  864. 
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EXTRINSIC  EVIDENCE— continued. 

identification  of  societies  and  corporations  and  their  office-bearers.  Effect  of  mis- 
nomer, i,  865. 

effect  of  assumption  of  new  name,  where  beqnest  given  to  a  society  under  its 
original  name,  i,  866. 

ascertainment  of  societies  or  institutions  answering  to  a  general  designation, 
i,  866. 

identification  of  the  subject  of  disposition,  i,  867. 

WHEBE  THE  WOBDS  ABE  INSENSIBLE  WITH  EEFEBENCE  TO  EXTBINSIC  CIBCUMSTANCES. 

secondary  meaning  may  be  inferred  from  circumstances,  where  words  are  other- 
wise insensible,  i,  868. 

where  a  real  object  exists  answering  to  the  primary  meaning,  evidence  of  se- 
condary meaning  not  admitted,  i,  868. 

secondary  meaning  given  to  deagnatio  personarum  where  there  are  no  objects, 
i,  869. 

whether  illegitimate  child  would  take  under  a  designation,  if  there  were  no  law- 
ful issue,  i,  870. 

▲8  TO  testator's  KNOWLEDGE  OF  FACTS  MATEBIAL  TO  THE  CONBTBUCTION  OF  THE 
WILL. 

evidence  of  knowledge  not  generally  admissible  to  invalidate  the  grant :  tecus 

in  relation  to  identification,  i,  870. 
legacy  to  "  my  husband  "  held  void,  where  marriage  invalid  by  reason  of  bigamy, 

i,  871. 
knowledge  of  flaw  in  entail,  in  question  as  to  intention  to  dispose  of  the  estate 

under  a  general  disposition,  i,  872. 
knowledge  in  case  of  Ugatum  ret  aliened^  i,  872. 

IN  CONTBADICTION  TO  THE  PBE8UMPTI0N  AGAINST  DOUBLE  PB0VISI0N8. 

proof  that  legacy  intended  to  be  in  satisfaction  of  a  debt,  i,  874. 
evidence  in  relation  to  double  legacies,  i,  474. 

WHEBE  THE  WOBDS  OF  THE  WILL  ABE  APPLICABLE  INDIFFEEBNTLY  TO  MORE  THAN 
ONE  PERSON  OB  THING. 

in  such  cases  evidence  of  testator's  declarations  admitted  to  remove  the  ambiguity, 
i,  874. 

import  of  the  authorities  on  the  admissibility  of  evidence  of  testemientary  inten- 
tion, i,  876. 

cases  distinguished  of  words  applicable  to  tioo  persons  or  things,  and  words  inap- 
plicable to  anff  person  or  thing,  i,  875. 

latent  ambiguity,  whether  arising  on  a  general  conveyance  by  proprietor  possess- 
ing on  an  imperfect  entail,  i,  878. 

extrinsic  evidence  of  intention  not  admissible  for  the  purpose  of  interpreting  a 
destination  to  "  heirs,"  i,  878. 

incompetent  to  prove  intention  by  drafts,  instructions,  or  other  evidence  extrinsic 
to  the  will,  i,  879. 

FACILITY — Deeds  impetrated  from  facile  persons,  remarks  on,  i,  274. 

See  Capacity  of  Testatob. 
FACTOR, 

trustee  entitled  to  appoint,  without  special  authority,  ii,  811. 

when  appointed  by  truster,  whether  trustee  may  supersede,  ii,  812. 

trust  for  sale  may  be  exercised  through  the  intervention  of/.,  ii,  882. 

rate  of  interest  chargeable  against/,  retainiog  money  in  his  hands,  ii,  528. 

BESPONSIBILITT  of  TBU8TEES  FOB  FACTOBS. 

responsibility  of  trustee  to  beneficiary  in  relation  to  appointment  of/.,  ii.  540. 
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FACTOR— eofi/tntiA/. 

trustee  bound  to  superintend  the  transactions  of/.,  ii.  541. 

mere  delay  in  settling  accounts  does  not  infer  personal  liability,  ii,  542. 

liability  for  neglecting  to  see  that/,  performs  business  deputed  to  him,  ii,  542. 

liability  discharged  by  delay  in  the  institution  of  proceedings,  ii,  548. 

liability  of  trustees  for  engagements  of/.,  ii,  548. 

obligations  in  excess  of  factor*s  powers  bind  neither  the  estate  nor  the  trustees, 
ii,  544. 
Su  Agent — Judicial  Factob — Liability. 
FACTORY.    See  Mandate. 
FACULTY.    See  Poweb. 

FAMILY — Construed  as  Issue,  or  Children,  i,  276. 
FEE  AND  LIFERENT, 

C0N8TBUCTI0N  OF  DESTINATIONS. 

conjunct  destinations  to  strangers,  construction  of,  i,  686. 

conjunct  destinations  to  spouses  and  to  children,  i,  687,  645. 

liferent  with  destination  to  children  niminatim,  i,  687,  648. 

"  conjunct  fee  and  liferent,"  i,  687,  645. 

conjunct  liferent  with  destination  to  children  naacituriy  i,  496,  646. 

restriction  to  liferent  use  allenarly,  construction  of,  i,  646. 

"  conjunct  fee"  not  susceptible  of  construction,  i,  647. 

effect  of  omission  to  infeft  children  as  fiars,  i,  648. 

continuing  trust  equiyalent  to  words  of  express  restriction,  i,  648. 

9ecu»  in  the  case  of  a  trust  for  immediate  payment,  i,  649. 
construction  of  legacy  to  parent  in  I,  and  children  in  fee,  i,  649. 
completion  of  fiar's  title  under  destination  to  children  mudturi,  i,  628. 
whether  a  legacy  results  where  a  liferent  right  is  given  without  disposing  of  the 

fee,  i,  884,  898. 
effect  of  the  interposition  of  a  liferent  in  postponing  the  Testing  of  legacies.    Sm 
Vesting. 
powebs  of  lifbrenteb. 
liferenter  a  constructive  trustee  for  the  fiar,  ii,  45. 

whether  a  fee  can  be  the  subject  of  an  alimentary  conveyance,  i,  294 ;  ii,  65. 
liferent,  with  power  of  disposal  and  destination  over  in  default,  not  equivalent 
to  a  fee,  ii,  270. 

»eeu»  where  no  destination  over  in  default,  or  power  general,  ii,  272. 
liferenter  having  a  power  of  disposal  may  pass  the  entire  estate  by  appointing  to 

fee,  and  discharging  liferent,  ii,  275. 
whether  liferent  interest  merges  when  fee  acquired  by  same  person,  ii,  276. 
power  of  disposal,  exercise  of,  by  creating  a  new  liferent,  ii,  278. 
whether  power  of  division  well  exercised  by  giving  a  liferent  to  one  of  the  par- 
ties, ii,  298. 
See  (JsuFBUCTUABY  Intebest — Sep  ABATE  Estate. 
FEU,  Power  to  Grant — ^Power  to  feu  mortified  lands  may  be  exercised  by  trustees  with- 
out the  interposition  of  the  Court,  ii,  895. 
FEU-CONTRACT— Liability  of  trustees  upon  feu-contracts,  ii,  507. 
FIDUCIARY  FEE.    See  Fee  and  Lifebent. 
FIRE — ^Whether  trustee  liable  for  loss  by,  ii,  812. 

FOREIGN  LAW — Evidence  of,  to  what  effect  admissible,  i,  859.  Su  International  Law. 
FOREIGN  WILL, 

must  be  accompanied  by  a  translation  when  confirmation  sought,  ii,  165. 
practice,  where  already  proved  in  the  foreign  jurisdiction,  ii,  166. 
^e  International  Law — Domicile. 
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FOREIGN  SECURITY— Trustee  responsible  for  safety  of  investment  on,  ii,  815. 
FRAUD — Doctrine  of,  in  relation  to  legitim,  i,  124. 

parole  evidence  of  trust  admissible  wherever  the  relation  of  trustee  has  resulted 

from  the  fraud  of  the  party  sustaining  it,  ii,  79,  89. 
purchaser  from  trustee  conniving  at  fraudulent  misapplication  of  price,  liable  in 

repetition,  ii,  844. 
liability  of  trustees  to  members  of  the  public  in  respect  of  fraud  or  negligence, 

ii,  618-16. 
responsibility  to  constituents  for  fraud  and  negligence,  ii,  621. 
rate  of  interest  chargeable  against  trustees  guilty  of  fraudulent  misapplication  of 

monies,  ii,  628. 
trustees  not  jointly  responsible  for,  ii,  682. 
'•  FREE  MONEY,"  i,  314. 

"  FRIENDS"— Construction  of  the  term  in  bequests,  i,  727. 

FRUGES  BONA  FIDE  PERCEPTS  ET  CONSUMPT.E,    See  Profits— Pur- 
chases BY  Trustees. 
FUQITATION— Disabilities  resulting  from,  i.  278,  286. 
"  FURNITURE," 

what  is  comprehended  under  a  bequest  of,  i,  816. 
destination  of,  under  marriage-contract,  i,  418. 

GENERAL  AND  PARTICULAR  WORDS— Rules  of  construction  applicable  to,  in 

testamentary  conveyances,  i,  811.    See  Estate. 
GENERAL  POWER — Liferent,  with  general  power  of  disposal,  whether  equivalent  to 

a  fee,'ii,  272. 
GENERAL  SERVICE.    See  Service. 

GENERAL  SETTLEMENT— General  settlement  carries  property  subject  to  a  power 
of  disposal  by  will,  although  power  subsequent  in  date,  ii,  278.     See  Tes- 
tamentary Writing — Estate. 
QESTIO  PRO  HEREDE.    See  Passive  Representation. 
GIFT  BY  IMPLICATION.    See  Implication. 

GOODS  IN  COMMUNION— Succession  to  wife's  share  of,  at  common  law,  i,  118. 
"  GOODS,  GEAR,"  etc.,  i,  316. 
GRANDCHILDREN, 

whether  comprehended  in  a  bequest  to  children,  i,  689. 
extension  of  the  conditio  si  sine  liheris  to,  i,  678. 

in  what  cases  a  power  of  providing  younger  children  may  be  exercised  in  favour 
of,  ii,  289. 
GUARDIAN  AND  WARD, 

construction  of  powers  of  guardianship  conferred  upon  trustees,  ii,  266. 
whether  party  may  appoint  a  guardian  to  himself  in  contemplation  of  superven- 
ing incapacity,  ii,  268. 
whether  indemnity  under  Trustee  Act  applies  to  trustees  acting  as  tutors  and 
curators,  ii,  681,  note. 
See  Tutor — Curator — Minor. 

HEIRS — Construction  of  terms  descriptive  of,  in  heritable  destinations^  i,  692. 

See  Destinations  to  Heirs  of  Provision. 
"  HEIRS  " — Construction  of,  in  designative  destinations, 

"  heir,"  the  person  entitled  by  operation  of  law  to  succeed  to  the  subject  of  dip- 
position,  i,  708. 
destination  to  "  heirs"  operates  as  a  conditional  institution,  i,  704. 
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**  UEIRS  "—Construction  of,  caiUmued. 

"  heir"  not  flexible  in  relation  to  the  person,  and  does  not  denote  heir  under  a 

previously  executed  disposition,  i,  704. 
"  heir*'  is  interpreted  teeundum  tubjeetam  materiam,  i,  705. 
dbtrihutiye  construction  of  the  term  "  heir"  in  settlements  of  mixed  heritable 

and  moveable  succession,  i,  706. 
construction  of  "  heirs"  in  relation  to  quality  of  estate,  whether  affected  by  a 

direction  to  sell,  i,  707. 
effect  of  destination  over  to  heirs-general  at  the  termination  of  an  heritable  des- 
tination, i,  708. 
Crown  not  held  to  be  comprehended  in  a  destination  to  heirs-general,  i,  708. 
'*  heirs"  construed  as  ekildren,  in  respect  of  intention  deduced  from  the  context, 
i.  708. 
UEIR-APPABENT.    See  Appabenct. 
"  HEIR  OF  THE  BODY,"  i,  696. 

destination  to,  raised  by  implication,  i,  608. 
"  HEIRS  AND  CHILDREN," 

how  construed  in  marriage-contracts,  i,  721. 
in  dispositions  of  heritable  estate,  i,  721. 

*'  children,"  "  issue,"  not  subject  to  a  flexible  construction  except  in  conjuncQon 
with  "  heirs,"  i,  722. 
HEIR  OF  CONQUEST.    See  IifTE&rTATS  Succession. 
HEIR  OF  ENTAIL— His  estate  and  powers, 

BESnUJNTB  ON  THE  POWEB  OP  THE  HEIB.  AS  PBOPRISTOE. 

heir  of  entail  a  limited  flar  subject  only  to  the  restrictions  specifled  in  the  entail, 

i,  567. 
powers  of  heir  of  entail  in  relation  to  cutting  timber,  i,  568. 
power  of  A  of  «.  in  relation  to  the  working  of  minerals,  i,  568. 
A.  bound  to  preserve  the  mansion-house  and  ornamental  timber,  i,  569. 
general  prohibition  against  alienation  applies  to  long  leases,  i,  570. 
regulation  of  powers  of  leasing  by  the  Acts  of  Will.  lY.  and  of  the  Queen,  i,  571. 
prohibition  against  alienation  applies  to  feu-dispositions— equitable  construction 

of  powers  of  feuing,  i,  572. 
prohibition  against  alienation  applies  to  alienation  in  form  of  adjudication  for 

fictitious  debt,  i,  578. 
consolidation  of  property  with  entailed  superiority  has  not  the  effect  of  entailing 

the  property,  i,  578. 

BOW  AN  EFFECTUAL  ENTAIL  HAY  BE  CONSTITUTED  IN  THE  ENTAILER'S  LIFETIME. 

gratuitous  alienations  and  alterations  barred  by  infeftment  and  registration  of  the 

entail,  i,  574. 
estate  secured  against  fature  debts  where  entailer  has  only  a  liferent,  or  where 

entail  is  onerous,  i,  576. 

LIABILITY  FOR  ENTAILER'S  DEBTS  AND  REAL  BURDENS. 

limits  of  the  subject-pliability  under  powers,  i,  678. 

liability  under  principle  of  representation,  or  under  direction  to  charge,  i,  578. 

liability  for  provisions  constituted  by  act  of  the  entailer,  or  under  powers,  i,  579. 

estate  held  unentailed  and  liable  to  adjudication  and  sale  for  debts  affecting  it^ 
1,580. 

heir's  life-interest  may  be  attached  for  his  debts,  and  for  provisions  personally 
binding  on  him,  i,  580. 

rules  of  preference  in  competitions  for  rents  between  heritable  creditors  and  cre- 
ditors of  heir  in  possession,  i,  581. 
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HEIB  OF  ENTAIL— -His  estate  and  powers,  continued. 

PAYMENT  OF  DEBTS,  WHETHER  OPEBATINO  AS  EXTINCTION  OK  AS  ASSIGNATION. 

payment  operates  as  assignation  where  heir  either  not  liable  in  a  general  charac- 
ter, or  entitled  to  relief,  i,  581. 
how  the  debt  may  be  kept  np  as  a  charge  against  the  entailed  estate,  i,  682. 
distinction  between  simple  discharge  and  assignation,  i,  688. 
See  Collation. 
HEIRS  AND  EXECUTORS— Rights  of 

COEPOBEAL  StJBJECTa 

things  moveable  or  immoveable  by  natare,  i,  188. 

things  moveable  or  immoveable  by  annexation,  i.  184. 

effect  of  accession — ^greenhonses,  machinery,  furniture,  i,  184. 

effect  of  agreement  entitling  tenant  to  remove  fixed  machinery,  i,  186. 

moveable  subjects  rendered  heritable  by  destination,  i,  186. 

heirship  moveables,  i,  187. 

INOOEPOREAL  SUBJECTS. 

incorporeal  rights  are  heritable  when  secured  on  land,  i,  187. 

annuities  and  rights  having  tractue  flUuri  Umporia,  i,  188. 

debts,  how  affected  by  collateral  heritable  security,  i,  189. 

moveable  bonds ;  quality  as  to  succession  under  the  Statute,  i,  190. 

bonds  secluding  executors,  i,  190. 

moveable  incorporeal  rights;  actions;  proceeds  of  sale ;  copyrights,  i,  191. 

interests  in  estates  of  societies  or  partnerships,  i,  191. 

shares,  stock,  and  public  funds,  i,  192. 

CONVEBSION  UNDER  UNCOMPLETED  CONTRACTS. 

contracts  interrupted  by  death  of  party ;  agency  and  trusts,  i,  198. 

heir  bound  to  grant  conveyance  in  implement ;   executor  entitled  to  the  price, 

i,  194. 
sale  by  an  apparent  heir,  i,  194. 

proceeds  of  sale  of  heritable  estate  by  creditor  under  a  power,  i,  196. 
distinction  where  sale  effected  by  the  debtor,  i,  196. 
quality  of  succession  not  changed  by  collation,  i,  196. 

RIGHT  TO  TERMLY  PAYMENTS  AT  COMMON  LAW. 

arrears  of  rent  and  interest  moveable  at  common  law,  i,  197. 

current  payments ;  cases  distinguished,  i,  197. 

distinction  between  fee-simple  and  limited  estates,  i,  197. 

subjects  in  the  personal  occupation  of  the  proprietor,  i,  197. 

rents  and  interest  accruing  from  fee-simple  estate,  i,  198. 

rents  of  arable  farms,  i,  198. 

interest  of  heritable  debts,  i,  198. 

rents  of  grass  farms,  i,  199. 

rents  of  urban  subjects,  i,  199. 

effect  of  conventional  postponement  of  the  term  of  payment,  i,  199. 

effect  of  payment  by  anticipation,  i,  199. 

distinction  between  crops  and  natural  grass,  where  subject  is  unlet,  i,  200. 

effect  of  adjudication  per  ««,  and  in  competition  with  arrestment,  i,  200. 

DIVISON  UNDER  THE  APPORTIONMENT  ACT. 

law  antecedent  to  the  Apportionment  Act,  i,  200. 

object  of  the  Apportionment  Act,  i,  201. 

Act  not  applicable  to  fee-simple  estates,  i,  201. 

apportionment  arises  on  the  death  of  person  whose  interest  is  determined  by 

death,  i,  208. 
application  of  the  statute  to  limited  interests  in  personal  estate,  i,  204. 
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HEIRS  AND  KXECVTOBS^BighU  of,  continued. 

import  of  tho  exproBsion  '*  by  other  means"  than  death,  i,  204. 

import  of  the  expression  **  payable  under  any  instrument,'*  i,  205. 
See  Collation. 
HEIR  AND  EXECUTOR—LiabiUUes  of 

See  Liability  of  thk  Real  and  Pbebonal  Estatb. 
"  HEIR-FEMALE"— Construction  of,  i,  696. 
'•  HEIR-MALE,"  i,  696. 

effect  of  service  in  this  character,  i,  626. 
"  HEIR-MALE  OF  THE  BODY,"  i,  697. 
"  HEIR  OF  LINE,"  i,  694. 
"  HEIRS-PORTIONERS," 

effect  of  destination  to,  in  an  entail,  i,  620. 

clause  in  favour  of  eldest,  i,  618. 

collation  by,  i,  146. 

See  Intestate  SuocBsaioN. 
HEIR  OF  PROVISION, 

whether  taking  as  such,  or  as  disponee,  i,  496. 

construction  of  destinations  to,  i,  691. 

service  and  entry  of.    See  Service  op  Heibs  of  Peovision. 
HEIRSHIP-MOVEABLES,  i,  187. 
HERITABLE  ESTATE— Dispositions  of 

general  and  special  settlements— disposition  and  procuratory — deeds  of  altera- 
tion and  nominations  of  heirs,  i,  491. 

dispositive  language  essential  in  settlements  of  heritage,  i,  492. 

effect  of  revocation  of  deed  of  heritable  destination,  i,  498. 

destinations  of  heritable  estate  imply  both  substitution  and  conditional  institu- 
tion :  of  moveable  estate  the  latter  only,  i,  498. 

force  and  effect  of  words  of  substitution — "and,"  "and  to,"  *' whom  failing,"  i,  494. 
See  Substitution  in  Heritage. 
HERITABLE  AND  MOVEABLE.    See  Heir  and  Executor,  Rights  of— Conversion 

— Liability  of  the  Real  and  Personal  Estates. 
HERITABLE  SECURITY.    See  Heie  and  Executor — Liabilitt  of  the  Real  and 

Personal  Estates. 
HERITABLE  SUCCESSION.    See  Intestate  Succession  in  Heritage. 
HERITAGE  AND  CONQUEST.    See  Intestate  Succession  in  Heritage. 
HOLOGRAPH  WILL,  i,  284.    See  Testamentary  Writing. 
HOMOLOGATION, 

in  what  circumstances  plea  of,  competent  to  trustees,  ii,  677. 

homologation  and  adoption  distinguished,  i,  280. 

as  a  defence  to  reduction  on  the  ground  of  incapacity,  i,  279. 

of  deathbed  deed  by  the  heir,  i,  174. 

purchases  by  trustees,  how  validated  by  homologation,  ii,  860. 

whether  homologation  inferred  from  mora,  ii,  861. 

whether  equivalent  to  an  express  discharge,  ii,  482. 

creditor  not  bound  by  discharge  executed  by  other  creditors,  ii,  482. 
"  HOSPITAL," 

meaning  of,  defined  by  Lord  Wensleydale,  i,  429. 

resulting  trust  under  a  bequest  in  favour  of,  ii,  102.    See  Charitable  Bequest. 
"  HOUSE  " — Construed  as  family,  or  issue,  i,  726. 

HOUSE  PROPERTY- House  property,  whether  an  elligible  investment,  ii,  826. 
HUSBAND  AND  WIFE.     See  Married  Woman— Separate  Estate— Marriage- 
Contract — ^Terce — Courtesy — Jus  RELicTiS, 
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IDENTIFICATION, 

of  object  of  a  disposition  or  bequest,  i,  361. 

of  subject  or  estate,  i,  867. 
ILLEGITIMATE  CHILDREN, 

whether  comprehended  in  a  bequest  to  children,  i,  642. 

bequest  to,  in  what  cases  invalid,  i,  648. 
IMPERFECT  ENTAIL.    iS«  Entail. 
IMPLICATION— Interests  arising  by 

definition  of  a  gift  by  implication,  i,  827. 

i.  only  admissible  where  estate  might  be  disposed  of  by  will,  i,  827. 

IHPLICATION  FORM  RECITALS. 

recital  of  supposed  previous  bequest,  i,  828. 

distinction  in  case  of  a  mere  misdescription  of  an  actual  bequest,  i,  829. 

effect  of  recital  of  intention  not  followed  by  an  express  gift,  i,  829. 

erroneous  description  of  estate  as  the  property  of  A.  not  equivalent  to  a  gift  in 

his  favour,  i,  830. 
gift  by  f.  distinguished  from  precatory  bequest,  i,  880. 

FROM  DESTINATIOMS  TO  TAKE  EFFECT  UPON  A  CONTINGENCT. 

whether  bequest  on  the  death  of  A.  implies  a  gift  of  the  liferent  to  A.,  i,  881. 
gift  on  death  of  A.  without  issue ;  whether  A.*s  issue  take  by  t.,  i,  882. 
gift  on  death  of  A.  in  minority  ;  whether  A.  takes  by  implication,  i,  882. 
examples  of  implication  from  conditional  gift  over,  i,  183. 

FROM  GIFT  OF  LIFE  INTEREST  WHERE  FEE  UNDISPOSED  OF. 

whether  undisposed-of  capital  given  by  t.  to  legatee  of  the  income,  i,  884. 
effect  of  destination  of  liferent  and  fee  where  the  destination  of  the  fee  is  re- 
voked, i,  835. 

FROM  POWERS  OF  DISPOSAL  AND  DIVISION. 

general  power  not  coupled  with  a  destination  over  in  default, — whether  amount- 
ing to  a  gift  by  f.,  i,  885. 

whether  a  general  power  of  selection  vests  an  estate  in  the  objects  of  the  power, 
i,  886. 

FROM  CONVEYANCES  OF  THE  LEGAL  ESTATE. 

accessory  subject  not  specially  bequeathed  follows  the  principal,  i,  887. 
destination  to  heirs  of  the  body  raised  by  «'.,  i,  611. 

whether  gift  to  children  implied  from  destination  over  on  failure  of  issue, 
i,  662. 
IMPLIED  INSTITUTION  OF  CHILDREN.    See  Conditio  si  sine  liberis  deces- 

SERIT. 

IMPLIED  TRUST.   See  Charitable  Trust — Uncertainty  in  Wills — Implication. 

IMPOSSIBLE  CONDITION.    See  Condition. 

IMPROVEMENTS, 

trustee  acquiring  lease  of  trust-estate  entitled  to  value  of,  ii,  117. 

trustee  deprived  of  purchase  has  a  claim  for  outlay  on,  ii,  858. 

trustees  entitled  to  execute  necessary,  ii,  242. 
INCOME — Accumulation  of.    See  Accumulation. 

where  there  are  no  objects  existing  at  testator*s  death,  i,  667. 
INCONSISTENCY,  constituting  implied  revocation.    See  Revocation. 
INCUMBRANCES — Trustees  selling  trust-property  are  bound  to  purge,  ii,  888. 

See  Security,  Heritable. 
INDEMNIFICATION  OF  TRUSTEES, 

trustee  has  recourse  against  the  beneficiary  for  his  expenses  after  exhaustion  of 
estate,  ii,  550. 

trustee's  right  of  retention  in  security  transactions  considered,  ii,  551. 
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INDEMNIFICATION  OF  TRUSTEES— *<mttii»</. 

trnstee  or  executor  entitled  to  retain  his  expenses  out  of  trust-funds,  ii,  820,  551. 
See  LiABiUTY — ^Expenses. 
INDEMNITT — Bond  of,  whether  trustee  may  require,  at  period  of  distribution,  and 

effect  of,  ii,  426. 
INDEMNITY  CLAUSE.    See  Liability. 
INEXTRICABLE  TRUSTS,  void  at  common  law,  i,  298,  802. 
INFORMAL  TESTAMENTARY  WRITINGS.    See  Tkstamektaky  Writino— Un- 

CEBTAINTT  IN  WlLLS — SUPPLYING  WOBDS — RbSTOSATION  OF  DEFECTIVE  TeXT. 

INHIBITION, 

use  of,  against  trustees  discouraged,  ii,  181. 

how  trustee  for  creditors  may  defeat,  ii,  420.   See  Dilioence — Creditobs'  Trust. 
INSANE  PERSON. 

insanity  considered  with  reference  to  the  question  of  capacity  to  test,  i,  278. 

trust  how  explicated  in  case  of  trustee  becoming  insane,  ii,  224. 

conversion  by  curator  of  insane  person  does  not  affect  the  quality  of  the  succes- 
sion, i,  222. 

vesting  of  legaey  to,  conditional  on  restoration  to  sanity,  i,  587. 

whether  curator  of,  may  elect  on  behalf  of  his  ward,  i,  476. 
INSOLVENCY, 

effect  of,  in  relation  to  family  provisions.    See  Marriaqe-Contract  PRovisiONa. 

duty  of  testamentary  trustees  in  relation  to  creditors  when  trust-estate  found  to 
be  insolvent,  ii,  818. 

right  of  creditors  to  reduce  settlement  when  estate  proves  insolvent,  ii,  819. 

testamentary  trust  may  be  converted  into  a  creditors'  trust,  ii,  408. 
See  Creditors'  Trust. 
INSTITUTE— Effect  of  omission  to  bind,  in  a  deed  of  entail,  i,  527. 
INSTITUTION— Implied 

of  legatee's  children.    See  Conditio  si  sine  liberis. 

of  testator's  children.    See  Revocation. 
INSTRUCTIONS  FOR  WILL, 

not  admissible  in  explanation  of  intention,  i,  879. 

will  distinguished  from  tL,  i,  284,  247,  800. 
INSTRUCTIONS  TO  TRUSTEES— Adoption  of,  by  reference,  in  a  wiU.    See  Tes- 
tamentary Writing. 
INSURANCE, 

to  whom  the  surplus  proceeds  of  policy  assigned  in  security  of  debt  result,  ii,  120. 

whether  trustees  may  lend  on  postponed  security,  fortified  by  policy,  ii,  827. 

trustee  for  creditors  entitled  to  keep  up  policy  on  debtor's  life  out  of  proceeds  of 
trust-estate,  ii,  419. 

proceeds  of  policy  comprehended  under  destination  of  residue.    See  Residue. 
INTENTION,  expressed  in  favour  of  an  object,  equivalent  to  a  bequest,  i,  319. 
INTERDICT, 

right  of  the  beneficiary  to  have  his  interest  protected  by  interdict  considered, 
ii,  570. 

in  charitable  trusts,  ii,  899. 

at  the  instance  of  a  minority  of  trustees  to  prevent  illegal  assumption,  ii,  189. 

may  be  granted  to  prevent  unnecessary  sale,  ii,  840. 

purchaser  of  trust-estate  may  apply  for  u  to  prevent  a  resale,  ii,  838. 
INTEREST, 

beneficiary's  right  to. 

what  is  comprehended  in  a  bequest  of,  i,  815. 

in  what  cases  a  legacy  of  i.  carries  undisposed-of  capital,  i,  888,  394. 
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INTEREST— con^nueel. 

ralee  as  to  i.  payable  on  legacies,  i,  898-6.    See  Legacy. 
application  of  t.  in  cases  where  distribution  of  capital  is  postponed,  i,  895. 
effect  of  declaration  that  legacy  shall  bear  t.  upon  vesting  of  capital,  ii,  26. 
implication  of  direction  to  pay  t.  on  proyisions,  ii,  26. 

LIABILITY  OF  TBU8TEB8  FOB  INTEBE8T  ON  TBUST-FUNDS.      See  LIABILITY. 

INTERNATIONAL  LAW  in  reUtion  to  Succession, 
ttahUa  realia  et  pertonaliay  i,  16. 
diyision  of  laws  in  their  international  relations,  i,  17. 

INTESTATE  SUCCESSION. 

moveable  and  immoveable  succession,  i,  18. 

quality  of  estate  determined  by  lex  loci  rei  aitte,  i,  19. 

propinquity  a  matter  of  evidence  arising  on  petitio  hareditatUt  i,  20. 

validity  of  marriage  and  legitimacy  of  children,  i,  20. 

legitim  and/u«  relieUe,  i,  21. 

collation  an  incident  of  the  moveable  succession,  i,  22. 

bona  vacantia,  i,  22. 

VALIDITY  OF  WILLS  AND  TESTAAfENTABY  DISPOSITIONS. 

what  law  regulates  the  disposing  capacity,  i,  28. 

law  which  determines  the  validity  of  the  bequest,  i,  24. 

law  which  determines  the  capacity  to  take,  i,  24. 

English  Mortmain  Act,  i,  25. 

exclusion  of  marital  rights.    Marriage-contracts,  i,  25. 

nuncupative  wiQs,  i,  25. 

validity  of  disposition  of  heritable  estate  ruled  by  the  law  of  Scotland,  i,  26. 

what  law  regulates  the  authentication  of  wills,  i,  28. 

authentication  of  settlements  of  heritable  estate,  i,  28. 

revocation  of  settlement  of  heritage,  i,  29. 

authentication  of  wills  of  moveable  estate,  i,  29. 

effect  of  a  change  of  domicile,  i,  29. 

INTEBPBETATION  OF  WILLS  AND  TESTAHENTABT  DISPOSITIONS. 

law  of  the  domicile  the  primary  canon  of  interpretation,  i,  80. 

its  application  to  testamentary  provisions  in  marriage-contracts,  i,  81. 

wills  of  immoveable  estate  interpreted  by  law  of  the  situs  rei,  i,  82. 

interpretation  of  wills  indirectly  disponing  of  real  estate,  i,  82. 

by  what  law  the  quality  of  the  estate  is  determined,  i,  88. 

settlements  expressed  in  the  technical  law  language  of  Scotland,  i,  84. 

wills  expressed  in  popular  language,  i,  84. 

whether  the  law  of  the  domicile  or  place  of  execution  should  prevail,  i,  86. 

CONSTBUCTION  OF  SPECIAL  CLAUSES  IN  WILLS. 

designatio  personarum,  i,  88. 

questions  as  to  currency  and  interest,  i,  88. 

words  importing  discharges  of  legal  provisions,  i,  89. 

JUS  acereseendi  and  vesting,  i,  89. 

INTSBNATIONAL  LAW  AS  TO  ELECTION. 

election  regulated  by  the  lez  domieiUi,  i,  40. 

to  what  extent  the  foreign  jurisdiction  may  deal  with  Scotch  heritable  estate, 

i,41. 
English  law  of  election  applied  to  determine  rights  under  a  will  disposing  of 

heritable  estate,  i,  42. 

ADMINISTBATION  OF  THE  SUCCESSION. 

vesting  of  the  succession  or  beneficial  interest,  i,  48. 

vesting  of  the  legal  estate  in  the  executor  or  administrator,  i,  44. 

VOL.  II.  3  A 


738  INDEX. 

INTERNATIONAL  LAW— ^ron/mwrf. 
ancillary  adminiatration,  i,  44. 

probate  or  letters  of  admiDitftration  equivalent  to  license  to  sne,  i.  45. 
title  of  czecntor  a  good  title  to  discharge  ywv  pentium,  i,  46. 
competitions  of  diligence  between  heirs  and  creditors  regulated  by  court  of  the 

9itus  rei,  i,  46. 
executor  primarily  responsible  to  the  court  of  the  domicile,  i,  46. 
rules  in  relation  to  diligence  prestable,  i,  47. 
order  of  liability  of  the  real  and  personal  estates,  i,  47. 

BEVENUE  LAWS. 

distinction  as  to  probate  or  inventory-duty  and  legacy-duty,  i,  48. 
incidence  of  the  succession  duties,  i,  48. 

JURISDICTION. 

by  reason  of  residence  within  the  territory,  i,  49. 

limits  of  the  jurisdiction  of  the  court  against  the  person  of  the  executor,  i,  49. 

paramount  authority  of  the  forum  of  administration,  i,  49. 

jurisdiction  of  the  forum  of  administration  not  privative,  i,  50. 

plea  oi  forum  non  eompetens,  i,  60. 

concurrent  jurisdiction  of  Courts  of  different  countries,  i,  61. 

whether  preventive  process  may  be  used  to  maintain  the  exclusive  jurisdiction 

of  the  court  of  the  domicile,  i,  61. 
effect  due  to  priority  in  the  institution  of  process,  i,  62. 

ASCERTAINMENT  OF  FOREIGN  LAW, 

foreign  law  regarded  as  matter  of  fact,  i,  53. 

functions  of  the  municipal  and  foreign  laws,  distinguished,  i,  68. 

House  of  Lords,  on  appeal  from  Scotland,  judge  of  questions  of  English  law, 

i,  64. 
duty  of  court  of  construction  in  case  of  difference  of  opinion  among  witnesses, 

i,  64. 
effect  of  the  Law  Ascertainment  Acts,  i,  56. 
international  law  in  relation  to  liability  of  the  real  and  personal  estates  for 

debts,  ii,  476. 
INTERPRETATION  OF  WILLS  AND  SETTLEMENTS, 

GENERAL  PRINCIPLES  OF  INTERPRETATION.  Se€  UNCERTAINTT — ImPUCATION — ^RE- 
PUGNANCY— Supplying  Words — Restoration  of  Text — ^Extrinsic  Evi- 
DENCE — International  Law. 

INTERPRETATION  OF  SPECIAL  WORDS  AND  CLAUSES.      See  the  SpOCial  Bubjects. 

INTESTATE  SUCCESSION  IN  HERITAGE, 

explanation  of  terms  used  in  defining  legal  succession,  i,  68. 
terms  defacriptive  of  heirs,  i,  64. 

LINES  OF  SUCCESSION. 

heritable  succession  does  not  depend  on  tenure,  i,  65. 

from  whom  the  lines  of  descent  are  traced,  i,  60. 

descending  line  of  succession,  i,  66. 

application  of  the  law  to  descent  traced  from  a  collateral,  i,  67. 

ascending  line  of  succession,  i,  67. 

effect  of  birth  of  nearer  heir  after  succession  has  opened,  i,  67. 

special  rules  of  collateral  succession — ^heir  of  line,  i,  68. 

succession  of  heirs  of  conquest,  i,  69. 

exclusion  of  the  maternal  line,  i,  69. 

table  of  descent,  i,  71. 

CADUCIARY  RIGHT  OF  THE  CROWN. 

succession  of  the  Sovereign  as  uUimm  hceretf  i,  72. 
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INTESTATE  SUCCESSION  IN  UERVr AGE— continued, 
gifts  to  Crown  donatories,  i,  72. 
completion  of  the  donatory's  title,  i,  78. 

whether  the  right  originated  in  the  King's  position  of  superior,  i,  73. 
no  limit  recognised  in  the  computation  of  propinquity,  17B. 

HEIBS  OF  LINE  AND  OF  C0NQUB8T. 

heir  of  conquest  takes  estate  acquired  by  purchase  or  singular  title,  i,  74. 

succession  to  estate  disentailed  by  heir  or  acquired  under  declarator,  i,  74. 

destinations,  whether  operative  in  favour  of  heir  of  conquest,  i,  75. 

distinction  where  the  immediate  ancestor  was  heir  alioquij  i,  76. 

what  subjects  pass  as  conquest  succession,  i,  76. 

teinds,  whether  capable  of  becoming  conquest  succession,  i,  77. 

succession  to  udal  property,  i,  77. 

DIVISION  AMONO  HEIRS-PORTION BR8. 

estates  of  heirs-portioners.    Jua  pracipui,  i,  78. 
division  of  the  succession  under  brieves  of  division,  i,  78. 
titles  of  honour  and  indivisible  subjects,  i,  79. 
what  subjects  are  comprehended  in  the  jus  prcBeipm^  i,  79. 
division  of  superiorities,  i,  80. 
casualties  fall  to  the  eldest  heir-portioner,,  i,  81. 
whether />rascif7viim  falls  to  eldest  taker  by  representation,  i,  81. 
See  Terce — Courtesy. 
INTESTATE  SUCCESSION  IN  MOVEABLES, 

what  part  of  a  defunct's  personal  estate  becomes  intestate  succession,  i,  110. 

SUCCESSION  ACCRTHNO  BEFORE  25tH  MAY  1856. 

order  of  succession  at  common  law,  i,  111. 
preference  of  the  full-blood  over  the  half-blood,  i,  111. 
table  showing  the  order  of  succession  at  common  law,  i,  112. 
no  representation  in  moveable  succession,  i,  112. 
succession  to  wife's  share  of  goods  in  communion,  i,  113. 

SUCCESSION  ACCRUING  SINCE  25tH  HAY  1856. 

Moveable  Succession  Act,  i,  114. 

representation  under  the  Statute,  i,  114. 

extension  of  collation  to  case  where  person  taking  by  representation  is  also  the 
heir,  i,  114. 

exclusion  of  younger  children  of  deceased  next  of  kin  in  certain  cases,  i,  115. 

extension  of  right  of  succession  to  intestate's  father,  mother,  and  uterine  rela- 
tives, i,  116. 

abolition  of  claim  of  the  wife's  personal  representatives,  i,  115. 

CADUCIARY  RIGHT  OF  THE  CROWN. 

right  of  the  Crown  as  ultimtu  hartSy  i,  115. 

VESTING  OF  INTESTATE  MOVEABLE  SUCCESSION. 

confirmation  not  necessary  to  vest  the  right  of  succession,  i,  116. 
character  of  next  of  kin  fixed  at  ancestor's  death,  i,  116. 
when  the  interest  vests  in  cases  of  lapsed  succession,  i,  117,  715. 
See  Legitim — Jus  RsLicTiE — •*  Executors." 
INTIMATION.    See  Assignation. 
INTROMISSION.    See  Liability. 

INVENTORY  OF  PERSONAL  ESTATE— Regulations  respecting,  ii,  168,  165. 
INVESTITURE, 

revocation  of  destination  by  obtaining  new  investiture  as  distinguished  from  re- 
newal of  t.,  i,  498. 
^e  Title-Dbeds. 
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INVESTMENT. 

trustee  entitled  to  change,  withont  special  authority,  ii,  248. 

not  entitled  withont  special  anthority  to  invest  on  personal  security,  ii,  320. 
or  in  shares  or  stock  of  joint  stock  companies,  ii,  821. 

investing  trust-money  in  trade  answerable  for  profits,  ii,  822. 

not  liable  to  account  for  profits  paid  to  copartners,  ii,  823. 
co-trustees,  though  not  interested  in  the  business,  liable  for  losses,  ii,  828. 
directors  not  entitled  to  invest  in  shares  of  other  companies,  ii,  824. 
I.  of  a  wasting  nature  ought  not  to  be  continued  by  trustees,  ii,  824. 
funds  or  heritable  security  the  only  legal  t.,  ii,  824. 
trustees  may  follow  special  direction  as  to  i.,  ii,  825. 
house  property,  investment  on  security  of,  ii,  825. 
postponed  heritable  securities,  investment  on,  ii,  826. 
duties  of  trustees  for  execution  in  relation  to  t.,  ii,  826. 
construction  of  special  powers  to  invest  on  personal  security,  ii,  827,  828. 
whether  trustee  for  a  minor  bound  to  pay  to  curator  or  administrator,  ii,  827. 
measure  of  damages  for  loss  through  unsafe  investment,  ii,  827. 
liability  of  trustees  to  their  constituents  for  loss  arising  from  hazardous  i.,  ii,  619. 
how  far  trustees  are  responsible  for  loss  when  expressly  authorised  to  invest  on 

personal  security,  ii,  521. 
I.  on  heritable  security  does  not  change  the  quality  of  the  succession.    See  Cok- 

VEB8I0N. 

obligation  to  secure  children's  provisions  fulfilled  by  investing  the  amount,  i,  420. 

powers  of  trustees  of  charitable  trusts  as  to  i.,  ii,  891. 
IRREVOCABLE  TRUST.    See  Revocation— Power  to  Revoex— Sbpabate  Estatk 

— Delivery. 
IRRITANT  AND  RESOLUTIVE  CLAUSES  IN  ENTAILS,. 

IRRITANT  CLAUSES. 

object  of  the  clause :  effect  of  omissions,  i,  547. 

irritancy  may  be  constituted  by  any  words  annulling  the  contravention,  i,  548. 

RESOLUTIVE  CLAUSES. 

resolutive  Clause  must  declare  forfeiture  of  the  estate  and  devolution  to  next 
heir,  i,  548. 

APPLICATION  OF  THE  IRRITANT  AND  RESOLUTIVE  CLAUSES. 

classification  of  restraining  clauses  according  to  their  structure,  i,  548. 

antecedent  found  in  prohibition  against  contracting  debt,  i,  549. 

relative  "  which  "  or  "  such  "  followed  by  an  enumeration  of  modes  of  contraven* 
tion,  i,  550. 

irritancy  of  all  "debts"  and  "deeds,"  or  "deeds  and  acts'*  in  contravention, 
held  good,  i,  551. 

distinction  where  the  words  "  deeds,"  etc.,  are  preceded  by  the  relatives  "  such  " 
or  "  said,"  i,  551. 

irritancy  by  reference  bad,  where  correlative  expressions  found  in  last  prohibi- 
tion, i,  552. 

general  words  followed  by  incomplete  enumeration,  bad,  i,  558. 

such  enumeration,  when  followed  by  general  words  (not  of  reference),  held 

bad,  i,  558. 
incomplete  enumeration  followed  by  general  words  of  reference,  good,  i,  954. 

CONSEQUENCES  OF  INCURRING  AN  IRRITANCY. 

irritancy  does  not  affect  rights  previously  acquired  under  the  powers  of  the  en- 
tail, i,  565. 
purgation  of  irritancies,  how  far  competent,  i,  565. 
effects  of  reduction  and  declaratory  decree  distinguished,  i,  566. 
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IRRITANT  AND  RESOLUTIVE  CLAUSES  IN  E^TAlhB—continued. 

title  to  puTsue  declarators  of  contraTention,  i,  666. 
"  ISSUE," 

includes  descendants  of  every  degree,  i,  722. 

in  what  cases  t.  take  per  capita,  and  in  what  cases  per  sHrpea^  i,  728. 
principle  of  distribntion  per  capita  applies  to  all  original  gifts  to  a  plurality  of 

persons,  i,  724. 
whether  descendants  of  any  degree  are  entitled  to  share  along  with,  or  only  in 

substitution  to  their  parents,  i,  724. 
t.  called  to  the  succession  after,  or  in  substitution  to  their  parents,  take  per 

etirpett  i,  726. 
construction  of  direction  that  t.  shall  take  share  that  would  have  fallen  to  their 

parents,  i,  726. 
**  die  without  issue,"  whether  the  word  leaving  may  be  implied,  i,  844. 
bequest  to  t.,  confined  to  those  in  existence  at  period  of  distribution,  i,  668. 
in  what  cases  t.  take  as  survivors,  i,  681. 

meaning  of  the  term,  under  the  implied  condition  ei  tine  liberie,  i,  678. 
construction  of  power  to  appoint  in  favour  of  t.,  ii,  290. 
See  Ghildben. 

JOINT  DESTINATION.    See  Suevivorship. 

JOINT  AND  SEVERAL  APPOINTMENTS  OF  TRUSTEES  AND  EXECUTORS, 

simple  nomination  equivalent  to  joint  and  several,  ii,  176. 

proviso  as  to  quorum  does  not  affect  title  of  sole  acceptor,  ii,  180. 

whether  the  declinature  of  a  tine  qua  non  creates  a  lapse,  ii,  180. 

where  the  trust-conveyance  is  in  terms  "joint,"  all  the  trustees  must  concur, 
ii,  180. 

rule,  that  survivorship  is  implied  in  trust-destination,  ii,  181. 

survivorship  does  not  hold  in  appointment  of  tutors,  ii,  181. 

reason  of  the  doctrine  of  implied  survivorship,  ii,  182. 

survivorship  includes  the  survivors  of  the  accepting  trustees,  ii,  188. 

survivorship  in  appointment  of  executors,  ii,  184. 

whether  the  principle  extends  to  the  case  of  executors-dative,  ii,  184. 

POWEBS  OF  MAJORITY  OF  TRUSTEES. 

rule,  that  trustees  act  by  a  majority,  ii,  186. 

statutory  provision  as  to  quorum,  ii,  186. 

whether  executors  can  act  by  a  majority,  ii,  186. 

executor  may  sue  separately  for  his  share  of  the  succession,  ii,  187. 

whether  quorum  sufficient  for  all  purposes,  ii,  188. 

minority  may  defend  actions  and  protect  the  estate,  ii,  189. 

corporation,  whether  the  members  vote  singly  or  collectively,  ii,  189. 

trust  not  affected  by  change  in  constitution  of  corporation,  ii,  190. 
JOINT  AND  SEVERAL  INTERESTS, 

joint  legacies,  whether  divided  per  capita  or  per  atirpee,  i,  728. 

doctrine  of  accrescion  or  survivorship  in  joint  destinations,  i,  676. 

/fM  aeereeeendi  embraces  lapsod  and  forfeited  interests,  i,  677. 

doctrine  of  accrescion  does  not  extend  to  bequest  of  subject  in  shares,  i,  678. 

whether  it  has  the  force  of  a  substitution,  i,  680. 
JOINT  STOCK  COMPANY.    See  Company. 
JOINTURE,  i,  410.    See  Annuity. 
JUDICIAL  ADMISSION.    See  Proof  of  Trust. 
JUDICIAL  FACTOR, 

entitled  to  be  confirmed  executor,  ii,  160. 
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JUDICIAL  FACTOR--«>ii/mtt^rf. 

Court  will  not  appoint  trustoe  to  be  judicial  factor,  ii,  174. 

will  not  appoint  new  trastees,  if  trust  can  be  executed  by  judicial  factor,  ii,  219. 

mode  of  transferring  trust-funds  to  judicial  factor  or  new  trustee,  ii,  314. 

title  by  judicial  factor  to  lapeed  trust,  how  completed,  ii,  199. 

in  what  circumstances  the  Court  will  supply  defects  in  the  trust  administration 

by  appointment  of  judicial  factor,  ii,  441-5. 
factor  will  not  be  appointed  where  competing  claimant  is  in  possession  on  a  law- 
ful title,  ii,  445. 
insolvent  trustee  may  be  superseded  by  appointment  of  judicial  factor,  ii,  445. 
supercession  of  the  trustee  on  the  ground  of  misconduct,  ii,  446. 
appointment  of  factor  in  consequence  of  illness  or  non-residence  of  trustees,  ii,  446. 
in  consequence  of  the  resignation  of  trustees,  ii,  447. 
in  consequence  of  differences  between  trustees  and  beneficiaries,  ii,  447. 
expenses  of  application  for  appointment  of  factor,  ii,  448. 
removal  of  trustees,  and  sequestration  of  the  trust-estate,  ii,  449. 
JUDICIAL  SALE  by  Apparent  Heir,  i,  97.    Set  Sale. 

JURISDICTION.     See  International  Law — Actions  by  Beneficiabieb — Chari- 
table Tbusts. 
JITS  A CCRESCEXDL    See  Subvivobship. 

JUS  CREDITl — Equitable  estate,  whether  a  right  of  property  or  a/  c,  ii,  42. 
JUS  MARITI,\  I 

effect  of  renunciation  of,  in  marriage-contracts,  ii,  59. 
whether  husband^bound  by  anticipatory  exclusion  of,  ii,  68. 
what  terras  import  an  exclusion  of,  ii,  60.    Set  Separate  Estate. 
JUS  RELICTJE, 

definition  of  the  right,  i,  126. 

diminution  of  jut  relieta  by  husband's  deeds  inter  vivot,  i,  126. 

vesting  of  jut  rtlkta,  i,  127. 

See  Legitim. 
money  directed  to  be  laid  out  in  land,  is  subject  to,  i,  226. 
^    not  exigible  out  of  lands  directed  to  be  sold,  i,  227. 
unclaimed^or  unsatisfied,  passes  as  residue  under  the  settlement,  i,  482. 

SATISFACTION  OF,  AND  DISCHARGE  OF. 

express  discharge  of  jut  reUctee  by  antenuptial  contract,  i,  ld4. 
to  render  discharge  effectual,  **Jut  relieUt*'  must  be  named,  i,  184. 
constructive  discharge  by  acceptance  of  provision  payable  out  of  the  entire  es- 
tate, i,  185. 
whether  discharge  implied  from  acceptance  of  a  liferent  of  the  husband's  whole 

estate,  i,  185. 
Batisfaction  of  jut  relieta  by  testamentary  proTisions,  i,  186. 
effect  of  discharge  or  satisfaction  in  enlaiging  the  interests  of  other  claimants, 

i,  186. 

Set  Legitim — ^Election. 

KENNING— Process  of.    &c  Tebce. 

KNOWLEDGE  of  circumstances  on  the  part  of  testator,  whether  admissible  in  evi- 
dence of  intention,  1,  870. 

LAPSE, 

illustrated  by  case  of  a  legacy  to  creditors,  i,  485. 

distinction  in  the  case  of  marriage-contract  provisions  and  irrevocable  provisions 

inter  vivot,  i,  486. 
destination  to  "heirs  and  assignees"  does  not  create  an  assignable  intmst  un- 
til death  of  testator,  i,  487. 
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lAVBF.— continued, 

in  legacies  given  under  mutual  settlementa,  whether  the  legatee  must  survive 
both  the  testators,  i,  488. 

legacy  by  A.  to  uses  of  will  of  B.,  i,  489. 

legacies  to  a  class  of  persons  do  not  lapse  if  any  of  the  objects  survive,  i,  489. 

whether  legacy  charged  on  specific  estate  affected  by  /.  of  the  specific  disposi- 
tion, i,  490. 

death  of  testator  and  legatee's  survivance,  how  ascertained,  i,  490. 

resulting  interests  in  lapsed  succession.    See  Resulting  Tbust. 
LAPSED  TRUST, 

how  beneficiary  may  complete  a  title  to  equitable  interest  under,  ii,  186. 

completion  of  title  to  personalty  under,  by  confirmation,  ii,  138. 

lapse  in  the  office  of  trustee  supplied  by  appointment  of  judicial  factor,  ii,  448. 

incompetent  to  demand  appointment  of  factor  after  estate  exhausted  and  trust 
wound  up,  ii,  448. 

See  Title,  Completion  of. 
LATENT  TRUST, 

in  what  cases  binding  upon  creditors  and  assignees,  ii,  42,  126. 

statutory  prohibition  of  latent  trusts  of  interests  in  pawnbroking,  i,  292. 
of  trusts  in  shipping  property,  idem,  i,  292. 
LEASE, 

vests  by  apparency,  i,  93. 

renewal  of  I.  in  name  of  trustee  held  a  constructive  trust,  ii,  114. 

by  tutor,  factor,  etc.,  for  his  own  benefit,  a  constructive  trust,  ii,  116. 

trustee  cannot  acquire  /.  of  trust-estate.    See  Constructive  Trust. 

powers  of  trustee  of  mortified  lands  to  grant  /.,  ii,  892. 

power  of  heir  of  entail  to  grant,  i,  570. 

power  to  I.  may  bo  granted  by  the  Court  to  tutors-nominate,  ii,  248. 

trustees  have  the  power  of  granting  I.  without  special  authority,  ii,  242. 

trustees  may  renounce  /.  without  special  authority,  ii,  248. 

liability  of  trustees  in  respect  of  their  adoption  of  2.,  ii,  507. 
LEGACY, 

constitution  of  legacies. 

I.  to  trustee,  whether  conditional  on  acceptance  of  the  office,  ii,  207. 

I.  to  children,  heirs,  issue,  etc.    See  Children,  etc. 

/.  to  instrumentary  witness,  validity  of,  i,  290. 

I,  may  be  constituted  either  by  disposition,  or  by  precatory  or  optative  bequest, 
i,  382.    See  Uncertainty. 

donatio  mortis  causa  as  recognised  in  Scotland,  i,  388. 

I,  coutained  in  bill  or  receipt  in  favour  of  the  legatee,  i,  884. 

nuncupative  I.  valid  to  extent  of  £100  Scots,  i,  885. 

savings*  bank,  I.  of  money  in,  i,  386. 

questions  as  to  deeignalio  penonarum,  etc.    See  Capacity  of  Testator — Testa- 
mentary Instrument — Revocation, 
character  of  legatee's  interest. 

I.  distinguished  according  to  the  subject:  heritable  or  moveable  Z.,  i,  386. 

effect  of  disposition  of  heritable  estate  subject  to  burden  of  L,  i,  386. 

legacies  of  capital,  interest,  or  reversion,  i,  887. 

legacies,  general  or  of  quantity,  demonstrative,  and  specific,  i,  387. 

direction  to  purchase  equivalent  to  general  I.,  i,  388. 

specific  legacies  distinguished  from  general,  i,  888. 

ademption  of  specific  legacies,  i,  389.     See  Revocation. 

l^atum  liberalionis,  construction  of,  i,  389. 
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LEGACY— continued. 

legatum  reiaUentt,  effectual  if  property  known  to  belong  to  another,  i,  389. 

demonstrative  /.  distinguished  from  speciilc,  i,  890. 

constmction  of  terms  applicable  to  subject  of  bequest,  i,  890.    Set  Estate. 

legacies  limited  in  amount,  or  of  residue,  i,  891. 

division  of  residue  amongst  general  legatees ;  presumption  for  equality,  i,  891. 

SXTENT  OF  LXGATEB*8  BIGHT — ^HfTERSBT — ^ABATEMSMT  OP  LBaACIES. 

legacy  may  be  increased  by  interest  or  accessions,  i,  891. 

legacy  of  quantity  not  susceptible  of  increase  by  accession,  i,  892. 

specific  legacy  carries  right  to  accessions,  i,  892. 

accessions  belong  to  fiar,  and  liferenter  has  only  the  interest,  i,  892. 

when  a  2.  of  interest  carries  the  capital,  i,  884,  898.    See  Implication. 

from  what  period  interest  is  payable  on  2.,  i,  898. 

interest  is  due  on  specific  I,  from  testator's  death,  i,  894. 

application  of  interest  where  distribution  of  capital  postponed,  i,  896. 

in  what  cases  unappropriated  interest  falls  into  residue,  i,  896. 

rate  of  interest  payable  on  legacies,  i,  896. 

whether  direction  to  pay  debts  exoners  subject  on  which  debt  secured,  i,  896. 

specific  I.  implies  intention  to  leave  subject  free  from  debt,  i,  897. 

specific  /.  does  not  abate  until  other  funds  exhausted,  i,  897. 

/.  of  quantity  does  not  abate  until  residue  exhausted,  i,  897. 

testator  may  confer  a  preference  on  one  of  his  general  legatees,  i,  898. 

how  debts  and  charges  affect  the  interests  of  legatee  of  the  liferent,  i,  899. 

liability  of  legatee  to  creditors  of  the  estate,  ii,  459. 

order  of  liability  of  the  real  and  personal  estates  in  relation  to  payment  of  lega- 
cies, ii,  486. 

whether  annuitant  entitled  to  be  paid  out  of  capital  where  annual  revenue  in- 
sufficient, i,  899. 

I.  to  parent  in  liferent  and  children  in  fee.    Scb  Childben. 

whether  trustees  of  a  legacy  to  a  minor  are  bound  to  pay  to  the  father  or  guar- 
dian, ii,  667. 

whether  power  of  division  may  be  exercised  by  giving  a  legacy  to  one  object,  and 
residue  to  another,  ii,  297. 
See  Residue — Subviyobshif — Satisfaction — Conditional  Institution 
— Lapse — Vesting,  etc. 
LEGACI — Duplication  of.    See  Accumulative  and  Subctitutionaky  LEGAasa 
LEGACY  DUTY — Incidence  of.    See  Intebnational  Law. 
LEGACY — Satisfaction  of.    See  Satisfaction. 
LEGAL  ESTATE.    ^S^  Tbustee*8  Estate. 
LEGAL  PROVISION.    Su  Deathbed— Tebcb—Coubtesy—Leoitim— Jus  Reuctjc 

— EXECUTBY. 

LEGATEE — His  capacity  to  take.     See  Beneficiaby. 

LEOATUM  LIBEJtATIONIS^De^mon  and  properties  of,  i,  889. 

LEQATUM  REI  ALIENS, 

definition  and  properties  of,  i,  889. 

in  what  sense  a  testator  may  affect  the  legatee's  private  estate  in  favour  of  an- 
other, i,  479. 
LEGITIM, 

definition  of  the  right,  i,  117. 

who  are  entitled  to  legitim,  i,  118. 

out  of  what  subjects  it  is  payable,  i,  118. 

what  debts  fall  to  be  deducted  before  legitim  is  struck,  i,  119. 

heritable  debts.     Personal  bonds  bearing  interest,  i,  121. 
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hEQlTUH—conHnued, 

deeds  inter  vwo9  affect  the  legitim  fond,  i,  121. 

9tau  as  trost-aesignations  to  the  prejudice  of  children's  claims,  i,  121. 

I.  not  affected  by  wills  or  testamentary  instraments,  i,  128. 

doctrine  as  to  conyeyancee  infraudem  of  the  legitim,  j,  124. 

vesting  of  legitim,  i,  126. 

liability  of  I  to  be  diminished  by  completed  conveyance  irUer  vivos  of  father's 

property  to  other  parties,  i,  255. 
not  exigible  out  of  proceeds  of  lands  directed  to  be  sold,  i,  227. 
converted  personalty  remains  subject  to  2.,  i,  226. 

SATISFACTION  AND  DISCHABOE  OF. 

how  I,  may  be  discharged  or  satisfied,  i,  129. 

express  discharge,  where  father  has  married  without  a  contract,  i,  129. 

discharge  by  antenuptial  contract  disposing  of  the  entire  succession,  i,  180. 

discharge  when  parent  becomes  a  party  to  the  child's  marriage-contract,  i,  180. 

exclusion  of  the  I.  by  election  to  take  under  a  will,  i,  181. 

acceptance  of  provision  under  a  total  settlement  equivalent  to  election,  i,  181. 

universal  legacy  does  not  include  legitim  fund,  i,  182. 

effect  of  collation  between  heir  and  executor,  i,  182. 

eollatio  bonorum  inter  liberoa,  i,  188.    See  Collation. 

conveyances  in  defraud  of  I.  may  be  reduced,  184. 
See  Election. 
LEGITIMACY.    See  Intebnational  Law — Testatoe's  Capacity. 
LESSER  TERCE,  i,  88. 
LIABILITY  OF  THE  REAL  AND  PERSONAL  ESTATES, 

belief  between  HEIB8  AND  PEB80NAL  BEPBESENTATIVES. 

doctrine  of  relief  between  heir  and  executor  generally  stated,  ii,  475. 
origin  of  the  right,  and  limits  of  its  application,  ii,  476. 

where  real  and  personal  estates  are  situated  in  different  countries,  liability  re- 
gulated by  law  of  domicile,  ii,  476. 
right  of  relief  cannot  be  exercised  to  the  prejudice  of  creditors  or  legatees,  ii,  477. 
principle  on  which  right  of  relief  postponed  to  claims  of  legatees,  ii,  478. 
right  of  relief  how  affected  by  testamentary  directions,  ii,  479. 

BEAL  AND  PEBSONAL  UABILITIES  DISTINGUISHED. 

classification  of  liabilities  affecting  real  and  personal  estates,  ii,  479. 

contracts,  debts,  and  unsecured  obligations,  primarily  chargeable  against  per- 
sonal estate,  ii,  480. 

price  of  heritable  estate  under  an  uncompleted  sale  is  a  personal  liability,  ii,  480. 

premonition  to  debtor  in  heritable  bond  discharges  heritable  estate  in  question 
with  executors,  ii,  481. 

arrears  of  rent  and  feu-duties ;  interest  in  partnership  estates,  ii,  481. 

obligations  accruing  to  heritable  estate  :  whether  quality  of  creditor's  right  is  a 
criterion  of  debtor's  liability,  ii,  482. 

debts  secured  by  trust  of  landed  estate,  ii,  488. 

liabilities  of  heritable  estate  as  comprehending  proper  heritable  securities,  real 
burdens,  trusts,  penalties,  etc.,  ii,  488. 

specialty  in  the  case  of  debts  due  by  the  ancestor  to  the  heir,  ii,  488. 

where  obUgation  accessory  to  real  estate,  the  heir  is  primarily  liable,  ii,  484. 

annuities  and  rights  yv^vn  temporie  are  heritable  in  relation  to  the  debtor's  lia- 
bility, ii,  484. 

provisions  charged  on  heritable  estate  are  debts  primarily  affecting  the  heir, 
ii,  484. 

in  what  cases  such  debts  may  be  kept  up  by  assignation,  ii,  485. 
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LIABILITY  OF  THE  REAL  AND  PERSONAL  ESTATES-^«»ihmi«i 

measure  of  liability  of  the  personal  and  general  estates  for  legacies  and  gratuitous 

provipionSt  ii,  486. 
demonstratiye  legacy,  whether  payable  out  of  the  general  estate  on  failure  of 

the  specified  fund,  ii,  485. 
liability  for  specific  legacy  is  limited  to  the  specific  fund,  ii,  486. 
no  subsidiary  liability  for  legacies  except  under  terms  of  express  testamentary 

provision,  ii,  486. 
specialty  in  the  case  of  annuities  and  rights  having  traetut fuhaiiemporU^  ii,  487. 

LIABILITY  OF  THE  DIFFERENT  CLASSES  OF  BEAL  AND  PERSONAL  REPRESENTATIVES. 

where  estates  descend  to  different  heirs,  each  is  primarily  liable  for  debts  specially 

secured  or  charged  upon  it,  ii,  488. 
order  of  liability  of  the  different  classes  of  heirs  in  heritage,  ii,  489. 
order  of  liability  of  personal  representatives  and  heirs  in  mobiUbuty  ii,  489. 
liferenters  and  annuitants,  how  affected  by  debts  charged  upon  the  subject  of  the 

annuity,  ii,  490. 

EFFECT  OF   TESTAMENTARY    PROVISIONS   CHAROINO   OR    DISBURDENING    PARTICULAR 
ESTATES. 

disposition  of  heritable  estate  subject  to  the  payment  of  debts  does  not  exonerate 
the  personal  estate  of  its  primary  liability,  ii,  490-1. 

what  expressions  import  a  gift  of  residue  discharged  from  liability  for  personal 
debts,  ii,  492. 

intention  to  exoner  the  personal  estate,  in  some  cases  inferred  from  the  form  of 
the  testamentary  dispositions,  ii,  492. 

exoneration  of  personalty  not  easily  inferred  where  will  or  trust  provides  for  pay- 
ment of  debts,  ii,  498. 

presumption  for  exoneration  where  specific  estates  charged  with  debts,  ii,  498-4. 

effect  where  specific  personal  estate  cliarged  with  debt,  ii,  494. 

application  of  the  foregoing  rules  to  the  determination  of  questions  c^  relief, 
ii,  496. 

real  and  personal  estates  blended  by  testator  held  liable  for  debts,  etc.,  in  pro- 
portion to  their  values,  ii,  496. 
LIABILITIES  OF  TRUSTEES, 

LIABILITY  OF  TRUSTEES  TO  THEIR  CONSTITUENTS. 

diligence  prestable  by  trustees,  ii,  618. 

liability  for  neglecting  to  realise  estate  and  for  bad  investments,  ii,  619. 

for  allowing  prescription  to  run  on  debt,  ii,  808. 

for  conveying  property  to  purchaser  before  price  paid,  ii,  336. 
assumed  trustees  neglecting  to  settle  accounts  liable  for  deficiency,  ii,  201. 
responsibility  where  trustees  are  authorised  to  invest  on  personal  security,  ii,  621. 
liability  in  respect  of  erroneous  payments  by  trustees,  ii,  622. 

when  a  trustee  is  liable  for  payment  in  error,  ii,  672. 

for  loss  by  fraud  or  casualty,  ii,  521. 

for  assets  where  trustees  have  been  expressly  empowered  to  continue  hazard- 
ous or  speculative  investments,  ii,  621. 
trustees  not  liable  for  the  loss  of  money  deposited  in  bank  by  the  truster,  ii,  814. 
whether  trustee  liable  for  failure  if  he  deposits  the  funds  in  bank,  ii,  816. 
liability  of  executors  paying  before  six  months,  etc.,  ii,  622. 

of  trustees  exceeding  their  powers,  ii,  622. 

of  trustee  for  execution  of  power,  ii,  264. 

of  trustees  of  charitable  trusts,  ii,  896. 

LIABILITY  FOR  THE  ACTS  OF  CO-TRUSTEES. 

whether  trustees  are  liable  in  a  joint  responsibility,  ii,  629-30. 
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LIABILITIES  OF  TBJJSTEES— continued. 

limitation  of  liability  by  the  Trustee  Act,  ii,  581. 

responsibility  for  the  contracts  of  co-trustees,  ii,  682. 

trustees  liable  in  damages  for  selling  estate  to  co- trustee,  if  aware  that  the  offer 

was  made  on  his  behalf,  ii,  855. 
trustees  not  jointly  responsible  for  fraud,  ii,  582. 
liability  of  trustees  in  respect  of  their  subscriptions  to  receipts,  ii,  582. 
liability  where  money  intrusted  to  co-trustee  for  specified  purposes,  ii,  538. 
liability  where  trustees  neglect  to  see  to  application  of  money,  ii,  588. 
liability  for  delegation  of  the  duties  of  the  trust,  ii,  588. 
liability  of  executors  and  assumed  trustees,  ii,  584. 
joint  liability  of  tutors  under  the  Statute  1672,  ii,  584. 

LIABILITY  FOR  THE  ACTS  OF  FACTOBS. 

responsibility  of  the  trustee  as  regards  the  propriety  of  tlie  appointment,  ii,  540. 

trustees  bound  to  superintend  the  factor's  transactions,  ii,  541. 

to  render  the  trustee  liable,  it  must  be  proved  that  he  has  neglected  the  duty  of 

checking  the  factor's  intromissions,  ii,  541. 
liability  for  neglecting  to  see  that  factor  has  performed  the  business  deputed  to 

him,  ii,  542. 
liability  discharged  by  delay  in  the  institution  of  proceedings,  ii,  548. 
factor's  engagements  bind  the  trust-estate  if  within  his  powers,  but  not  tlie 

trustee,  unless  he  gave  express  authority,  ii,  548. 
trustee  must  fulfil  factor's  obligations  ad  factum  prcutandttm,  unless  beyond  the 

scope  of  factor's  duties,  ii,  548-4. 

LIABILITY  OF  TRUSTEES  TO  CREDITORS. 

personal  liability  distinguished  from  obligation  to  make  funds  forthcoming, 
ii,  498. 

trustee  may  incur  liability  for  truster's  obligations,  either  by  adopting  them  or 
by  putting  away  the  funds,  ii,  498. 

trustee  adopting  obligation  makes  it  his  own,  ii,  498. 

consequences  of  denuding  before  debts  are  discharged,  ii,  498. 

creditors  may  insist  in  any  claim  competent  to  a  beneficiary,  ii,  499. 

if  a  trustee  is  either  expressly  bound  in,  or  expressly  relieved  from  personal  re- 
sponsibility, tlie  condition  is  binding,  ii,  500. 

terms  which  import  a  personal  obligation,  ii,  501. 

trustees,  in  what  cases  liable  to  creditors  of  the  estate  for  the  engagements  of  co- 
trustees, ii,  501. 

liability  ondifferent  contracts  distinguished,  ii,  508. 

trustees  are  personally  liable  upon  their  own  contracts,  ii,  504. 

exceptional  cases  as  to  rule  of  liability,  ii,  505. 

trustees  are  personally  liable  upon  bills  and  personal  securities,  ii,  505. 

liability  of  trustees  to  the  public  as  members  of  a  partnership,  ii,  506. 

liability  of  trustees  as  tenants,  ii,  507. 

liability  of  trustees  as  feuars,  ii,  507. 

liability  of  trustees  as  borrowers  upon  heritable  security,  ii,  507. 

liability  of  trustees  as  vendors  in  warrandice,  ii,  608. 

warrandice  of  assignments  and  sales  of  personal  property,  ii,  509. 

liability  of  trustees  to  copartners,  and  for  calls,  ii,  609. 

trustees  not  liable  unless  they  complete  a  title  to  shares  by  transfer  and  registra- 
tion, ii,  510. 

trustees  who  become  partners  undertake  a  personal  liability,  ii,  510-51 L 

effect  of  registration  under  collective  designation  of  trustees,  ii,  512. 

whether  the  trust-estate  is  liable  to  contribute,  ii,  518. 
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LIABILITIES  OF  TRUSTEES—^oiUmiMi. 

liability  of  tnuteee  for  fraud  or  negligence,  ii,  518.  ^ 

damages  cannot  be  claimed  from  the  trost-estate,  ii,  514. 
liability  of  public  tmsteee  for  the  acts  of  employees,  ii,  515. 
incompetent  to  award  a  personal  decemitore  against  trustees  if  the  action  only 
concludes  against  the  body  collectively,  ii,  516. 

UABIUTT  OF  TBUSTBB8  FOB  INTBABST. 

trustee  liable  for  simple  interest  in  respect  of  unreasonable  delay  in  investment 
of  funds,  ii,  524. 

for  penal  interest  or  profits  upon  money  retained  in  his  own  hands,  ii,  525. 
the  rule  of  strict  accounting  is  applicable  both  to  trusts  and  factories,  ii,  526. 
rules  for  determining  the  rate  of  interest  chargeable  against  trustees,  ii,  527. 
where  trustee  only  chargeable  with  want  of  discretion,  interest  restricted  to  4  per 

cent.,  ii,  527. 
legal  interest  exigible  when  there  has  been  culpable  negligence,  ii,  527. 
accumulated  interest,  where  the  trustee  has  acted  fraudnlentiy  or  in  breach  of 

trust,  ii,  528. 

COKVENTIONAL  UMITATION  OF  LIABILITT; 

whether  indemnity  clause  gives  additional  security  to  trustees  considered, 
ii,  584-6. 

examples  of  the  enforcement  of  joint  liability  notwithstanding  indemnity  danse, 
ii,  586. 

distinction  taken  in  the  case  of  accepting  trustee  who  had  not  acted,  ii,  587. 

form  of  issue  for  trjdng  question  of  personal  liability,  ii,  587. 

circumstances  in  which  trustees  have  been  held  not  to  be  liable  for  acts  of  co- 
trustees, ii,  588. 

trustees  held  to  be  liable  in  joint  responsibility  for  culpa  lata,  ii,  588. 

how  the  liability  of  trustees  may  be  effectually  restricted,  ii,  538-9. 

LIABILITT  OF  TBUSTEES  FOB  EXPENSES  OF  TBUST-ADXINIBTBATION  AND  OF  LITIQA- 

TioN.    See  Expenses. 
LIABILITY  OF  TRUST  DEBTORS, 

debtor  paying  on  trustee's  receipt  not  liable  in  repetition,  unless  participant  in 
fraud,  ii,  810. 
LIABILITT  OF  TRUST-ESTATE, 

trustee  entitled  to  be  indemnified  for  his  expenses  out  of  trust-funds,  ii,  545-551. 

creditors  not  liable  for  expenses  in  bankruptcy,  ii,  552. 

parliamentary  commissioners  and  trustees  cannot  charge  unauthorised  expenses 

against  trust-fund,  ii,  552. 
whether  creditors  under  voluntary  trust  are  liable  for  expenses,  ii,  552. 
expenses  of  trust-management,  when  chargeable  against  residue,  ii,  557,  562. 
whether  exhaustion  of  estate  is  a  good  defence  to  a  claim  for  the  expenses  of 

unsuccessful  litigation,  ii,  558. 
no  action  lies  against  funds  of  public  or  charitable  institution,  for  breach  or 

neglect  of  duty  on  the  part  of  the  trustees,  ii,  897. 
in  what  cases  the  general  trust-estate  is  liable  to  contribute  to  calls  upon  the 
shares  held  by  the  trustees,  ii,  513. 
LIEN  OF  LAW  AGENT.    8u  Agent. 
LIFE  INTERESTS— Vesting  of 

deferred  liferent  is  contingent  on  survivance,  and  the  right  does  not  vest,  ii,  29. 
implied  survivorship  in  joint  liferent  bequests,  ii,  80. 
vesting  of  liferents  for  the  life  of  another,  ii,  81. 
LIFE  INTEREST  OF  HEIR  OF  ENTAIL, 
how  affected  by  debt,  i,  579. 
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LIFE  INTEREST  OF  HEIR  OF  ENTAIL— <?ofi/t>itt«rf. 
may  be  the  subject  of  a  trust,  i,  298. 
trustees  ougbt  not  to  lend  on  security  of,  ii,  827. 
LIFE — Presumption  of.    See  Opening  of  the  succession. 
LIFERENT.    See  Usupeuctuaby  Inteeest — ^Fee  and  Lifeeent — ^Vestino. 
surviyorship  in  destinations  to  joint  liferenters,  i,  701. 
effect  of  discharge  of  I.  in  anticipating  the  distribution  of  the  estate,  i,  696. 
bequest  of,  in  what  cases  a  fee  may  be  held  to  be  giren  by  implication,  i,  884. 
LIFERENT  BY  RESERVATION.    See  Disposal,  Power  of. 
LOCALITY, 

constitution  of  provisions  by  way  of,  i,  411. 

at  what  period  the  value  of  locality  lands  is  to  be  estimated,  i,  411. 
LOCALITY  OF  TRUST—Omission  to  specify,  in  charitable  trust,  does  not  render 

trust  void  for  uncertainty,  i,  427. 
LUCID  INTERVAL,  i,  276. 
LUCRATIVE  TRANSACTIONS, 

trustee  cannot  be  auetor  in  rem  wam^  i,  169. 

cannot  purchase  trust-debts  or  estate,  ii,  171.    See  Puschases  bt  Trustee. 

cannot  sell  to  or  contract  with  trust,  ii,  171. 

cannot  borrow  trust-money,  ii,  171. 

cannot  take  lease  of  trust-estate,  ii,  172.    See  Consteuctive  Tbubts. 

cannot  invest  trust-funds  in  his  business,  ii,  172.    See  Inteeest. 

not  entitled  to  professional  remuneration,  ii,  174. 

unless  specially  employed  by  truster  or  beneficiary,  ii,  176.    See  Expenses. 

whether  entitled  to  remuneration  for  carrying  on  the  truster's  business, 

ii,  664. 
has  no  resulting  interest  in  the  trust-estate,  ii,  176.    See  Resulting  Tbusts. 
whether  entitled  to  exercise  a  right  of  presentation,  ii,  172. 
or  the  privilege  of  shooting  on  the  estate,  ii,  178. 
cannot  be  appointed  judicial  factor  on  the  estate,  ii,  174. 
cannot  be  appointed  to  salaried  o£9ce  under  the  trust,  ii,  176. 
curator  ad  litem  entitled  to  professional  remuneration,  ii,  176. 
non-accepting  trustee  may  enter  into  contracts  with  the  trust,  ii,  207. 
LUNATIC.    See  Insane  Peeson. 

MACHINERY — Whether  descendible  to  the  heir,  or  to  the  executor,  i,  186. 
MAINTENANCE—Right  of  truster's  family  to,  a  debt  against  his  estate,  ii,  819. 

See  Advances. 
MAJORITY, 

legacy  payable  at.    See  Vesting  under  Contingent  Destinations. 

conventional  majority,  examples  of  postponement  of  payment  to  period  of,  ii,  21. 
MALE  APPRECIATA-^on&imtLtion  of  executors  to,  ii,  166. 
MALUM  PROfflBTTUM—mogs^tj  of  trust  for  purpose  amounting  to,  i,  291. 

See  Validity  of  Trust. 
MANAGEMENT  OF  TRUST-ESTATE, 

management  of  heritable  estate  by  trustees,  ii,  808. 

trustee's  receipt  is  evidence  of  intromission,  ii,  810. 

responsibility  for  the  preservation  of  the  estate,  ii,  812. 

responsibility  for  loss  by  robbery  or  fire,  ii,  812. 

trustee  entitled  to  custody  of  title-deeds,  ii,  818. 

uninvested  money  ought  to  be  deposited  in  bank,  ii,  818. 

whether  trust-money  ought  to  be  lodged  in  chartered  bank,  ii,  818. 

liability  of  trustees  for  money  left  deposited  in  bank,  ii,  814. 
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MANAGEMENT  OF  TRU ST-EST ATE— ixmliinierf. 

trastee  placing  funds  beyond  his  control  incurs  responsibility,  ii,  31 5. 

trustee,  how  far  bound  to  submit  to  resolution  of  majority,  ii,  316. 

appointment  of  a  managing  trustee,  ii,  816. 

liability  for  acts  of  managing  trustee,  ii,  316. 

realisation  and  management  of  estate  by  trustees  for  creditors,  ii,  418. 

duty  of  trustees  to  pursue  reductions  of  competing  titles,  and  call  predecessors  to 

account,  etc.,  ii,  303. 
to  what  extent  trustee  may  delegate  to  a  factor,  ii,  811. 
trustees  adopting  current  leases  become  liable  for  arrears  of  rent,  ii,  507. 
See  Realisation — Investmknt — Debts,  etc. 
MANAGING  TRUSTEE— Duties  of,  similar  to  those  of  a  trustee  and  factor,  ii,  816. 
MANDATE, 

effect  of  m.  to  deliver  security,  etc.,  in  question  as  to  donation,  ii,  106. 
entail  may  be  executed  by  to.,  or  power  of  attorney,  ii,  260. 
MARGINAL  ADDITION.    See  Testamentary  Writino. 
MARITAL  RIGHT.    Set  Jus  Mariti. 
MARRIAGE, 

condition  of  attaining  majority  or.     See  VEfcrrNO  dnder  Contingent  Destina- 
tions. 
condition  in  restraint  of,  i,  589. 
MARRIAGE-CONTRACT, 

revocation  of,  competent  before  solemnisation  of  marriage,  i,  2^. 

may  be  granted  by  minor  without  consent  of  curators,  i,  278. 

whether  power  of  appointing  provisions  is  impliedly  reserved  in,  ii,  280. 

discharge  of  Icgitim  implied  in  fii.  c.  disposing  of  the  entire  succession,  i,  130. 

legitim  may  be  effectually  discharged  where  parent  becomes  a  party  to  a  child's 

m. «.,  i,  180. 
discharge  of  jtu  relictee  by  m.  «.,  i,  134. 
MARRIAGE-CONTRACT  PROVISIONS, 
whether  falling  to  be  collated,  i,  166. 

FORM  OP  SUCH  PROVISIONS. 

form  and  destination  of  money  provisions  to  children,  i,  406. 

destination  to  wife  in  liferent  and  children  in  fee,  i,  407. 

annuities  to  wives,  when  payable,  i,  407. 

provisions  charged  on  rents  of  heritable  estate,  i,  408. 

conditions  as  to  amount  of  money  provisions,  i,  408. 

exclusion  of  child  in  event  of  succeeding  to  other  estate,  i,  409. 

obligation  to  provide  for  children  out  of  future  inheritance,  i,  409. 

obligation  by  parents  of  the  contracting  pariies^  i,  409. 

provision  by  way  of  jointure,  i,  410. 

value  of  estate,  at  what  period  to  be  estimated,  i,  410. 

provisions  by  way  of  locality,  i,  411. 

at  what  period  value  of  the  lands  to  be  estimated,  i,  411. 

provision  of  conquest,  i,  412. 

provision  of  moveable  funds,  furniture,  etc.,  i,  413. 

provisions  in  favour  of  the  husband,  tocher,  i,  414. 

obligations  undertaken  by  wife's  relatives,  i,  414. 

rights  of  the  husband  and  his  creditors  in  the  tocher,  i,  414. 

PROVISIONS,  HOW  secured. 

obligations  in  favour  of  the  contracting  parties  are  onerous,  i,  415. 
obligations  in  favour  of  children  not  onerous  if  exigible  after  the  dissolution  of 
the  marriage,  i,  416. 
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M ARRI AGE-CONTRACT  PRO VI S I ONS- e<mtintted. 

marriage-contract  provisions,  whether  regarded  as  testamentary,  i,  415. 

rules  as  to  children's /ta  erediti  laid  down  by  Lord  MoncreifF,  i,  416. 

period  of  payment  to  be  determined  by  the  words  of  the  destination,  i,  416. 

provisions  may  be  secured  by  conveyance  of  specific  subjects  either  to  the  bene- 
ficiaries or  to  trustees,  i,  417. 

mode  of  securing  provisions  to  the  wife,  i,  417. 

provisions  to  children,  how  secured,  i,  418. 

preference  may  be  conferred  by  conveyance  to  trustees  after  marriage,  i,  418. 

how  far  insolvency  at  the  time  of  granting,  affects  wife's  provision,  i,  419. 

provisions  to  children  may  be  cut  down  on  proof  of  insolvency,  i,  419. 

obligation  to  secure  provisions  fulfilled  by  investing  the  amount,  i,  420. 

whether  a  power  to  burden  the  estate  with  provisions  to  wife  and  younger  child- 
ren is  impliedly  reserved,  i,  420. 

whether  power  to  provide  for  wife  and  cldldren  of  second  marriage  out  of  trust- 
fund  is  impliedly  reserved,  i,  421. 

POSTNUPTIAL  PROVISIONS. 

postnuptial  distinguishable  from  antenuptial  provisions  only  as  regards  the  ques- 
tion of  onerosity,  i,  428. 
rational  postnuptial  provisions  to  wives  effectual  against  creditors,  i,  428. 
postnuptial  provisions  to  children  gratuitous  and  revocable,  i,  424. 
whether  postnuptial  provisions  are  revocable  by  the  father  alone,  i,  425. 

SATISFACTION  OF  MABBIAQE-CONTSACT  PROVISIONS.      Se$  SATISFACTION. 

VESTING  OF  MARRIAGE-CONTRACT  PROVISIONS.      See  VESTING. 

POWERS  OF  APPOINTMENT  UNDER  MARRIAGE-CONTRACTS.      See  APPOINTMENT. 

MARRIED  WOMAN, 

her  capacity  to  make  a  will,  i,  271. 

married  woman  may  act  as  trustee  with  consent  of  husband,  i,  288. 

powers  of  appointing  provisions  reserved  to  married  woman,  ii,  281. 

her  claim  to  a  settlement  out  of  her  estate,  in  competition  with  the  husband's 
creditors,  ii,  57. 

her  title  to  sue  in  regard  to  her  separate  estate,  ii,  566. 

abolition  of  her  power  of  testing  on  share  of  goods  in  communion,  i,  115. 

may  elect  to  take  conventional  provisions  settled  to  her  separate  use  in  lieu  of 
legal  provisions,  i,  477. 

whether  creditors  can  object  to  a  capricious  exercise  of  the  right  of  election,  i,  477. 
See  Separate  Estate — Marital  Rights. 
MATERNAL  RELATIVES— Entitled  to  share  under  a  power  to  distribute  amongst 

relations,  1,  728. 
MATRIMONIAL  DOMICILE.    See  Domicile. 
MEETING  OF  TRUSTEES, 

acceptance  proved  by  attendance  at.    See  Acceptance. 

liability  for  trust-contracts,  whether  inferred  from  attendance  at,  ii,  501-2. 
MELIORATIONS.    See  Improvements. 

"  MEMBER  OF  TAILZIE  "—Construction  of,  in  deeds  of  entail,  i,  529. 
MERGER, 

equitable  interest  merges  in  the  legal,  when  acquired  by  trustee,  ii,  43. 

equitable  interest  does  not  merge  unless  absolute,  ii,  48. 
MINERALS, 

terce  not  due  from,  i,  86. 

heir  of  entail  entitled  to  work,  i,  568. 
MINISTERIAL  TRUST— ministerial  and  discretionary  trusts  distinguished,  ii,  85. 
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MINOB. 

hiB  capacity  to  make  a  will,  i,  272. 
whether  m.  entitled  to  act  as  trustee,  i,  284. 
may  confirm  as  execntor  with  consent  of  his  curators,  i,  286. 
presumption  that  estate  conveyed  to,  is  g^Ten  beneficially  and  not  in  tmst,  i,  285. 
fa.  may  vote  in  trust  for  presentation  to  a  benefice,  i,  484. 
effect  of  reconyersion  of  estate  by,  i,  221. 

whether  trostees  of  legacy  to  m.  are  boand  to  pay  to  father  or  guardian,  ii,  667. 
estate  of  m.  may  be  sold  under  authority  of  the  Court  of  Session,  ii,  262. 
trustee  for  tn.  may  avoid  personal  liability  for  expenses  by  obtaining  the  ap- 
pointment of  curator  ad  liiemj  ii,  666. 
title  of  m.  to  sue  and  to  grant  discharges,  ii,  667. 
capacity  of  m.  to  elect  between  legal  and  conrentional  proTisions,  i,  476-77. 

See  GUABDIANBHIP — ^TUTOS — GUBATOB. 

HISNOMEIU-Ck>rrection  of,  i,  862. 

MONEY— Donation  of,  how  proved,  ii,  106. 

MONOMANIA — Whether  constituting  incapacity  to  make  a  will,  i,  276. 

MORA, 

defence  of,  in  answer  to  action  against  trustee  for  illegally  purchasing  trust- 
estate,  ii,  361. 

in  answer  to  action  against  trustees  for  failure  to  superintend  factor's  intromis- 
sions, ii,  648. 

in  answer  to  beneficiary's  claim  for  payment,  ii,  676. 

MORTMAIN  ACT.    Bee  International  Law. 

MOTIVE, 

legacies  giyen  upon  different  motiyee  presumed  to  be  accumulatiye,  i,  470. 

inference  as  to  duplication  of  legacies  from  similarity  of  m.,  i,  471. 
"  MOYEABLES^'^Construction  of,  in  wills,  i,  816. 
MOVEABLE  SUCCESSION.    See  Intestfate  Succession  in  Moveables. 
MOVEABLE  SUCCESSION  ACT,  i.  114. 
MULTIPLEPOINDING, 

does  not  operate  as  an  interruption  of  sale  under  a  power,  ii,  881. 

trustee  entitled  to  his  expenses  as  raiser  of,  ii,  662. 
MUNICIPAL  CORPORATION, 

entitled  to  enforce  administration  of  local  charity,  ii,  401. 

trusts  vested  in,  regulated  by  Burgh  Reform  Act,  ii,  190. 
MUTUAL  SETTLEMENT, 

mutual  settlements  presumed  to  be  delivered,  i,  266. 

whether  irrevocable  after  the  death  of  one  of  the  parties,  i,  268. 

effect  of  reserved  power  in  modifying  rules  of  law  as  to  revocation,  i,  264. 

vesting  of  legacies  under,  i,  488. 
See  Revocation. 

NARRATIVE.    5^  Recital. 

NATURALISATION.    See  Alien— Domicile. 

*'  NEAREST  OF  KINDRED"— Construction  of,  in  an  entail,  i,  619. 

NEGLIGENCE — Liability  of  trustees  and  executors  for.    See  Liabilitt. 

NBQOTIORUM  G^^r/O— Whether  Statute  1696,  cap.  26,  applies  to  eases  of. 

See  Pboov  of  Tbust. 
NEW  TRUSTEES.    See  Appointment  of  Tbubtebs.^ 
"NEXT  OF  KIN," 

in  destinations  of  moveable  or  mixed  succession,  includes  all  who  possess  that 
character,  i,  711. 
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"  NEXT  OF  KIN'*^tfOfiA>i»/erf. 

compntation  of  degrees  of  propinquity  among,  i,  111. 

preferable  right  of,  to  office  of  executor,  ii,  149. 

when  used  in  a  heritable  destination,  whether  applicable  to  the  eldest,  i,  712. 
NOBILE  OFFICIUM.    See  Pqwebs  of  Tbusteb — Appointment  op  Trustees — 

Removal  op  Trustees — Judicial  Factor. 
NOMINATION  OF  HEIRS, 

effectual  though  not  containing  prohibitions,  etc.,  in  pernio  of  the  deed,  i,  587. 

effect  of  a  power  of  nomuiation  of  heirs,  i,  617. 
NOTARIAL  EXECUTION—Privileges  of  wills  in  relation  to,  i,  288. 
NUNCUPATIVE  LEGACY, 

rules  as  to  yalidity  of,  i,  885. 

whether  verbal  direction  to  a  trustee  may  receive  effect  as,  ii,  72. 
See  Pboop  op  Trust. 

OATH — ^Reference  to.    See  Proof  of  Trust. 
OBJECT  OF  BEQUEST— Ascertainment  of. 

See  Uncertainty — ^Extrinsic  Evidence. 
OBLIGATION  OF  TRUSTER— Trustees  may  incur  liability  for,  either  by  adopting 

such  obligations  or  by  misapplying  trust-funds,  ii,  497-8. 
0if/AS4— Confirmation  to,  ii,  156. 
ONEROUS  PURCHASER.    See  Purchaser. 
ONEROUS  ENTAIL.    See  Heir  of  Entail. 
OPENING  OF  SUCCESSION, 

character  of  heir  fixed  at  ancestor's  death,  i,  56. 

questions  of  survivance  depending  on  presumption  of  life,  i,  67. 
questions  as  to  the  death  of  the  ancestor. 

how  presumption  overcome.    Inferences  from  occupation  of  deceased,  i,  57. 

case  of  passengers  by  ship  which  is  lost  at  sea,  i,  58. 

presumption  may  be  overcome  by  mere  elapse  of  tim  \  i,  58. 

evidence  that  person  reported  dead,  i,  59. 
whether  ancestor  was  survived  by  an  alleged  heir. 

survivance  must  be  proved  by  representatives  of  alleged  survivor,  i,  60. 

case  of  two  persons  perishing  by  same  calamity,  i,  60. 

special  application  of  the  rule,  that  survivance  must  be  proved,  i,  61. 
OPERATION  OF  LAW — Trust  by.    See  Resulting  Trust — Constructive  Tbuht. 
"  OR  " — CJonstruction  of,  in  the  sense  of  "  and,"  i,  352. 
ORIGIN.    See  Domicile. 

PARLIAMENTARY  PROCEEDINGS— Trustees  of  public  trust  or  charitable  institu- 
tion, when  entitled  to  take  credit  for  the  expense  of,  ii,  898,  552. 
PAROLE  EVIDENCE.    See  Proof  of  Trust— Extrinsic  Evidence. 
PARTNERSHIP — Interest  in,  descends  as  personal  estate,  i,  191. 
PASSIVE  REPRESENTATION,  *  ..  *^'^-* 

OF  HEIRS,  EXECUTORS,  AND  LEGATEES. 

creditors  may  proceed  against  either  the  real  or  the  personal  estates,  ii,  451. 
general  service  at  common  law  imports  a  universal  representation,  ii,  451. 
seeuSf  as  to  special  service  or  entry  by  precept,  ii,  452. 
joint  representation  of  heirs-portioners,  ii,  452. 
whether  the  title  of  heir-male  is  a  universal  passive  title,  ii,  452. 
service  eum  benefieio  inventarii,  and  service  with  specification  annexed,  ii,  452. 
passive  representation  not  incurred  by  entry  without  having  a  beneficial  title, 
ii,  458. 
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PASSIVE  REPRESENTATION— cofKtwie*/. 

duties. in  relation  to  creditors  of  an  heir  entering  with  a  limited  representation, 
ii,  468. 

heirs  of  proYisions  and  disponees  represent  the  ancestor  only  to  the  Talne  of  the 
estate,  ii,  454. 

whether  creditors  have  direct  recourse  against  a  disponee  where  estate  not  spe- 
cially subjected  to  payment  of  debts,  ii,  456. 

right  of  the  ancestor's  creditors  to  bring  estate  to  sale,  ii,  455. 

grantees  of  gratuitous  proyisions  charged  on  the  estate  are  preferable  to  the  heir, 
ii,  456. 

whether  the  statutory  preference  of  the  ancestor's  creditors  to  the  heir's,  applies 
to  heirs  of  provision,  ii,  456. 

passive  representation  of  a  liferenter,  ii,  456. 

heir  of  entail  does  not  represent  his  ancestor,  ii,  457. 

rule  does  not  apply  where  entail  defective  in  relation  to  prohibition  against  con- 
tracting debt,  ii,  458. 

extension  of  passive  liability  under  Entail  Amendment  Act  to  all  cases  of  defec- 
tive entails,  ii,  458. 

liability  of  the  heir  succeeding  to  a  lease,  ii,  459. 

limited  representation  of  executors,  and  their  duties  towards  creditors, 
ii,  459. 

executor  has  no  claim  for  repetition  where  estate  proves  insufiScient,  ii.  459. 

liability  for  costs  of  litigation  to  determine  whether  liability  attaches  to  real  or 
personal  estate,  ii,  459. 

representation  incurred  by  legatees  and  beneficiaries,  ii,  460. 

representation,  in  what  cases  incurred  by  exeoutors-credit/^rs,  ii,  460. 

OF  APPABENT  HEIR  THREE  YEARS  IN  POSSESBION. 

estate  possessed  for  three  years  upon  the  title  of  apparency  rendered  liable  to 
debts  and  deeds  of  possessor,  ii,  461. 

what  acts  of  possession  are  sufiScient  to  subject  the  estate  to  liability  under  the 
Statute,  ii,  461. 

estate  not  liable  for  gratuitous  deeds  of  the  apparent  heir ;  aeew^  as  to  deeds 
granted  for  a  rational  consideration,  ii,  462. 

no  action  will  lie  under  the  Statute  against  the  next  heir,  where  he  also  possesses 
on  apparency,  ii,  462. 

nature  and  extent  of  the  statutory  passive  representation  incurred  by  the  succes- 
sors of  apparent  heirs,  ii,  468. 

operation  of  the  Statute  not  confined  to  cases  where  apparent  heir  succeeded  by 
his  heir-at-law,  ii,  464. 

PREFERENCE  OF  THE  ANCESTOR'S  CREDITORS. 

ancestor's  creditors  entitled  to  preference  over  heir's,  limited  to  three  years  as  to 
heritable,  and  one  as  to  moveable  estate,  ii,  464. 

statutory  preference  of  the  ancestor's  creditors  where  the  heir  continues  in  pos- 
session, ii,  465. 

preference  not  confined  to  case  of  heir  possessing  on  apparency,  ii,  465. 

in  what  sense  must  the  creditor  complete  his  diligence  within  the  three  years 
allowed  by  the  Statute,  ii,  465. 

statutory  preference  of  the  ancestor's  creditors,  how  affected  by  the  law  of  pari 
p<u9u  preference  of  adjudgers,  ii,  466. 

effect  of  preference  of  ancest4)r's  creditors  where  estate  judicially  sold  or  brought 
under  sequestration,  ii,  467. 

ancestor's  creditors  have  a  preference  under  the  Statute  over  purchasers  from 
the  heir  for  one  year,  ii,  467. 
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PASSIVE  REPRESENTATION— con^iwM^rf. 

what  dispositions  fall  under  the  tliree  years',  and  what  under  the  one  year'8 
preference,  ii,  468. 

preferences  to  individual  creditors  of  the  ancestor  or  the  heir,  in  what  cases  re- 
ducible, ii,  468. 

ancestor's  creditors  have  a  preference  over  unconfirmed  moveable  estate  for  one 
year,  ii,  469. 

after  confirmation,  without  limitation  in  time,  ii,  469. 

IRBEGULAR  PASSIVE  TITLES. 

representation  prceeeptione  hctreditcUis^  how  incurrbd,  and  to  what  efiect,  ii,  469. 

gutiopro  hcsrede  identified  with  passive  title  of  apparency,  ii,  470. 

in  what  manner  the  passive  representation  is  incurred,  ii,  470. 

by  what  acts  representation  is  incurred  as  a  vitious  intromit ter,  ii,  471. 

DISCUSSION  OF  HEIBS  AND  RIGHT  OF  RELIEF. 

general  rule  as  to  order  of  liability  and  discussion  of  heirs,  ii,  478. 

order  of  liability  of  the  different  classes  of  heirs  of  the  heritable  estate,  ii,  478. 

liability  in  relation  to  debts  heritably  secured  upon  different  estates,  ii,  478. 

heir  who  is  only  liable  subtidiarie  entitled  to  relief,  ii,  474. 

liability  of  heir  of  entail  for  entailer's  debts,  i,  578. 

representation  of  apparent  heirs,  i,  98. 
PATENT  RIGHT— Descends  as  personal  estate,  i,  191. 
PAYMENT — Defence  of  bona  fide  payment  b>  trustees  considered,  ii,  572. 

postponement  of,  in  relation  to  the  vesting  of  the  right.    see  vesting  of 
Legacies — Vesting  under  Contingent  Destinations. 
PER  CAPITA  OR  PER  STIRPES^Uode  of  division  under  destinations  to  issue, 

i,  723.    See  Children — Issue. 
PERPETUITY. 

successive  estates  cannot  be  limited  in  fee  simple,  i,  298. 

p,  in  moveables  may  be  protected  by  means  of  a  trust,  i,  800. 

legal  order  of  succession  cannot  be  perpetuated.    See  Entail. 

trust  not  objectionable  on  the  ground  of  p.,  i,  298. 
See  Charitable  Trust — Accumulation. 
PERSONAIj  and  real.    See  Latent  Trust. 

••  PERSONAL  REPRESENATIVES,"  i,  713.    See  Next  of  Kin— Executry. 
PERSONAL  REPRESENTATIVES— Succession  of.    See  Intestate  Succession  in 

Moveables. 
PERSONAL  RIGHT  TO  LAND, 

may  be  entailed,  i,  509. 

equitable  interest  in,  equivalent  to  jus  ad  rem,  ii,  42. 

transmissible  by  disposition  and  assignation,  ii,  123. 
PERSONAL  SECURITY. 

not  a  legal  investment,  ii,  320.    See  Investment. 

what  description  of  investments  are  authorised  by  a  ptwer  to  invest  on  **  personal 
security,"  ii,  327. 
PETITION  AND  COMPLAINT, 

beneficiary  may  proceed  by,  against  trustee  purchasing  trust-estate,  ii.  356. 
POOR — Bequests  for  the  benefit  of,  i,  488.    See  Charitable  Trust. 
POPULAR  TRUST.    See  Chapel  Trust—- Presentation— Poor. 
PORTIONS — Provisions  of  Thellufflon  Act  as  to  accumulations  for  the  purpose  of 

raising  p.  for  children  i,  310.    See  Marriage-Contract — Satisfaction. 
POSTHUMOUS  CHILD, 

comprehended  in  a  bequest  to  children  generally,  i,  644. 

whether  a  settlement  is  impliedly  revoked  by  the  birth  of,  i,  259. 

3b2 
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POSTNUPTIAL   PROVISIONS.      See  Marriage  Contract  Provisions— Revoca- 
tion. 
POSTPONED  INTERESTS.    See  Vesting. 

POSTPONED  SECURITIES— Not  an  eligible  investment  for  trust-money,  ii,  826. 
POWER, 

effect  of  revocation  in  virtue  of  reserved  p.  in  relation  to  deathbed,  i,  1 79. 
trustee  renouncing  probate  or  confirmation  may  execute  a  /?.,  ii,  197. 
p.  of  heir  to  reduce  conveyance  ex  capite  Udi  may  be  adjudged,  i,  1 78. 
whether  beneficiary  entitled  to  use  interdict  to  prevent  abuse  of />.,  ii,  570. 
whether  in  a  settlement  to  heirs  a  power  is  implied  of  burdening  the  estate  with 

suitable  provisions  to  the  granter*s  widow  and  younger  children,  i,  420. 
whether  in  marriage-contract  conveyance  of  specific  subjects,  a  power  is  implied 
of  providing  for  the  family  of  a  second  marriage,  i,  421. 
See  Resignation— AssuHPTioN — Joint  and  Several  Appointment- 
Nomination,  etc. 
POWER  OF  ATTORNEY.    See  Mandate. 

POWERS  OF  DISPOSAL,  APPOINTMENT.  AND   DIVISION.      See  Disposal- 
Appointment — Division — Deathbed. 
POWER  OF  HEIR  OF  ENTAIL.    See  Heir  op  Entail. 
POWER  TO  REVOKE.    See  Revocation. 
POWER  OF  SALE.    See  Conversion— Sale. 
POWERS  OF  TRUSTEES  AND  EXECUTORS. 
constitution  of  such  powers. 
usual  and  special  powers  distinguished,  ii,  240. 
Court  may  exercise  special  powers  through  a  factor,  ii,  248. 
may  confer  special  powers  on  tutors-nominate,  ii,  248. 
cannot  confer  special  powers  on  trustees,  ii,  249. 

POWERS  incident  TO  THE  OFFICE  OF  EXECUTOR. 

powers  in  relation  to  payment  of  debts,  ii,  240. 
whether  maintenance  of  testator *8  family  included,  ii,  241. 
management  of  trust-estate  and  contracts,  ii,  241. 
making  up  titles  to  heritable  estate,  ii,  241. 
trustees  may  grant  leases  and  enter  vassals,  ii,  242. 
may  undertake  necessary  improvements,  ii.  242. 
renunciation  of  leases,  ii,  243. 
appointment  of  factors  and  agents,  ii,  248. 
investment  of  trust-funds,  ii,  248. 
pursuing  and  defending  actions,  ii,  244. 
transactions  and  compromises,  ii,  245. 
arbitrations  and  references,  ii,  246. 
prosecution  of  parliamentary  proceedings,  ii,  246. 
powers  under  the  Trusts  Act,  1867,  ii,  247. 
powers  in  relation  to  investment.    See  Investment. 

POWERS  SPECIALLY  GRANTED  TO  TRUSTEES  AND  EXECUTORS. 

whether  discretionary  powers  given  to  trustees  lapse  by  non-exercise  within  the 

specified  time,  ii,  294. 
powers  of  sale,  how  raised  by  implication,  ii,  250. 
in  what  circumstances  granted  to  tutors  and  judicial  factors,  ii,  252. 
purchasers  from  trustees  ought  to  satisfy  themselves  as  to  trustee's  power,  ii,  258. 
power  to  borrow  on  security  must  flow  from  the  truster,  ii,  258. 

may  be  conferred  by  implication,  ii,  254. 
tutors  cannot  grant  bond  over  entailed  estate,  ii,  255. 
powers  of  trustees  for  charitable  trust  to  borrow  on  security,  ii,  255. 
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POWERS  OF  TRUSTEES  AND  EXECUTORS— con/tniftfJ. 

money  borrowed  by  trostees  of  charity  a  good  charge  on  the  rents',  ii,  266. 
powers  of  guardianship  given  to  trustees,  ii,  256. 
appointment  of  guardians  by  father,  ii,  267. 
appointment  of  guardians  by  a  stranger,  ii,  267. 
responsibility  of  trustee  qua  tutor  or  curator,  ii,  267. 
appointment  by  truster  of  guardian  to  himself,  ii,  268. 
power  of  making  advances  to  beneficiaries,  ii,  268. 
to  anticipate  period  of  distribution,  ii,  259. 
to  purchase  lands  for  purposes  of  settlement,  ii,  259. 
of  trustees  under  trusts  for  the  execution  of  entails,  ii,  260. 
estate  may  be  re-entailed  by  means  of  a  trust,  ii,  261. 
powers  to  accumulate  rents  or  money  for  investment  in  land,  ii,  262-8. 
powers  which  tlie  Court  may  grant,  under  the  Trustee  Act,  ii,  265. 
to  enable  trustee  or  beneficiary  to  transact  with  tlie  trust,  ii,  268. 
See  Chabitable  Teust — Entail — Cbeditors'  Trust — Investment — 
Realisation,  etc. 
PR^CEPTIO  HEREDITA  TJS.    See  Passive  Repbesentation. 
PR^CJPUUM  of  eldest  heir-portioner,  i,  78-80. 
PRECATORY  BEQUEST  addressed  to  legatee,  whether  effectual  as  a  substitution, 

i,  824. 
PRECATORY  TRUST.    See  Uncebtainty  in  Wills. 
PREFERENCE, 

of  the  ancestor's  creditors  to  the  executor's,  ii,  154,  469. 

of  the  ancestor's  creditors  over  the  heritable  estate,  ii,  464.    See  Passive  Repbe- 
sentation. 
p.  acquired  by  trustee  for  benefit  of  creditors  subsists,  although  the  trust  should 

be  cut  down,  ii,  413. 
unfair  p.  justifies  creditor  in  resiling  from  accession  to  trust,  ii,  417. 
duty  of  trustee  to  take  measures  for  cutting  down /?.,  ii,  419. 
appointees  under  reserved  power  to  burden  heritable  estate,  rank  preferably  to 

the  heir,  ii,  282. 
questions  as  to  p.  between  assignees  of  beneficiary  and  of  trustee,  ii,  126. 
p.  may  be  given  under  marriage-contract  by  a  specific  conveyance  either  to 

children  or  to  trustees,  i,  417. 
where  jus  crediti  conferred  by  antenuptial  contract  p.  may  be  constituted  after 
marriage,  ii,  418. 
See  Debts — Rankino — Cbeditobs'  Trust — Marriage-Contract. 
PRESCRIPTION, 

on  unrecorded  entail,  efi^ect  of,  i,  661. 

liability  of  trustees  for  allowing  prescription  to  run  upon  trust-debt,  ii,  303. 
whether  the  execution  of  a  trust  for  creditors  stops  preacription,  ii,  422. 
PRESCRIPTION  OF  TRUST, 

prescription  runs  upon  claims  against  trust-estate  after  trust-funds  exhausted, 

ii,  573. 
trustee  may  stop  currency  of  p.  upon  claims  by  executing  a  declaration  of  trust, 

ii,  676. 
trustees  cannot  acquire  by  prescriptive  title  adversely  to  the  beneficiary,  ii,  575. 
PRESENTATION  TO  BENEFICE— Trust  for  title  to  present,  and  mode  of  elec- 
tion, i,  432. 
whether  trustee  bound  to  give  eff'ect  to  nomination  of  beneficiary,  ii,  173. 
PRESUJtfPTION — In  relation  to  authenticity  of  writings  purporting  to  be  holograph, 
i,  236. 
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PRESUMPTION  AGAINST  UUXATION,     See  Donation— SATibFAiTios  of  Lega- 

C IBS  AND  PkOVISIONS. 

PRESUMPTION  AGAINST  DUPLICATION.    See  Accumulative  and  Sibstitu- 

TioNAKY  Legacies. 
PRESUMPTION  OF  LIFE.    5>«  Opening  of  the  Succession. 

duties  of  trustees  for  distribution  when  not  known  whether  legatee  has  snrriTed. 

ii,  426. 
uncertainty  depending  upon,  prevents  anticipation  of  period  of  distribution, 
ii.  438. 
PRICE  OF  TUUST-ESTATE— whether  purchaser  from  trustee  bound  to  see  to  the 

application  of,  ii,  842. 
PRIVILEGES  OF  WILLS,  in  relation  to  notarial  execution,  i,  233. 
PROBATE  AND  LETTERS  OF  ADMINISTRATION, 

granted  in  England  or  Ireland,  equivalent  to  confirmation,  ii,  164. 
confinnation  equivalent  to,  ii,  164. 
PROCURATOR-FISCAL  OF  COMMISSARY  COURT, 

grant  of  oflSce  of  executor  to,  ii,  150. 
PROCURATORY  OF  RESIGNATION, 

effect  of  discrepancy  between,  and  dispositive  clause  of  a  conveyance,  i,  607. 
PROFITABLE  TRANSACTIONS  of  trustee  with  trust-estate.    See  Luckati vs  Tbans- 

ACTION. 

PROHIBITIONS— Effect  of  a  disposition  containing,  i,  522. 
PROHIBITORY  CLAUSES  IN  ENTAILS, 

technical  language  not  necessary  to  constitute  a  valid  prohibition,  i.  534. 

proliibitioD  must  be  applied  distinctly  to  the  persons  and  estate,  i,  535. 

jj.  and  restraining  clauses  cannot  be  constituted  by  reference  to  a  previously  exe- 
cuted entail,  i,  536. 

nomination  of  beirs  need  not  contain  restraining  clauses  in  ffremiOf  i,  687. 

eflfoct  of  erasures  in  the  restraining  clauses  of  entails,  i,  588. 

PEOBIBITION  against  ALIENATION. 

entail  must  prohibit  acts  of  disposition.    The  word  '*  alienate"  is  effectual,  and 

comprehends  leases,  i,  539. 
alienation  sufficiently  prohibited  by  the  use  of  the  word  **  dispone,'*  i,  540. 
"  sell"  insufficient,  as  not  including  gratuitous  alienations,  1,  540. 

PROHIBITION  AGAINST  CONTRACTION  OP  DEBT. 

contraction  of  debt  only  to  be  prohibited  in  relation  to  the  estate,  i,  541. 

"  debt,"  or  an  equivalent  word  must  be  used,  i,  542. 

effect  of  expletive  words :  '*  burden  or  affect ;"  "  security,*'  etc.,  i,  543. 

PROHIBITION  AOAINBT  ALTEBINQ  THE  ORDER  OP  SUCCESSION. 

freqtiency  of  errors  in  the  expression  of  this  psohibition,  i,  543. 
p.  held  ineffectual  where  alteration  of  the  suiseession  is  only  prohibited  conse- 
quentially, i,  544. 
analysis  of  the  cases  on  the  third  prohibition.    P,  of  deeds  "  in  prejudice  of  the 
foresaid  tailzie,"  i,  546. 
PMO  INDIVISO  ESTATE— EntaU  of,  i,  508. 
PROOF  OF  T»US7, 

^rusjt  m«iy  either  be  4ed$red  by  the  truster  in  disposition,  or  by  the  trustee  in 

bac^b-bond,  ii,  70. 
proof  of  trust  lit  c^maRon  law  4tBd  nuder  the  Statute  1696,  cap.  25,  ii,  71. 

TO  WHAT  TBANSACTIOWB  T»|E  ^ATJtT*  AJ^PLIBS. 

trustnlispoB^tion  for  piirpsses  to  be  afterwjsrds  declared,  i,  71. 
incompetent  to  refer  to  oath  of  trustee  to  pioir^  trust-purpose,  ii,  72. 
9ectt9  where  trustee  has  the  residuary  inter««fl#,  ii,  72, 
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PROOF  OF  TBJJST— continued, 

in  caaes  where  disposition  bears  to  be  in  trust,  but  no  purposes  are  declared,  ii,  73. 

where  disposition  is  ex  fade  absolute,  ii,  78. 

same  question  where  trustee  has  the  resulting  interest  as  next  of  kin,  ii,  78. 
whether  the  Statute  applies  to  resulting  trusts,  where  title  taken  in  name  of 

agent,  ii,  74. 
eyidence  inadmissible  where  title  so  taken  with  consent  of  purchaser,  ii,  76. 
proof  of  trust  in  cases  of  latent  partnership,  ii,  76. 
admissibility  of  parole  evidence  in  security  transactions,  ii,  77. 
debtor  may  demand  reconveyance  on  payment  of  balance,  ii,  78. 
rule  in  respect  to  deposits  in  security  of  advances,  ii,  79. 
where  fraud  established,  trust  may  be  proved  ^ot^  dejure^  ii,  79. 
trust  of  moveables,  whether  it  may  be  proved  by  parole,  ii,  79. 

EVIDEMCE  SEQUIBED  BT  THE  STATUTE. 

signature  of  trustee  is  sufficient,  though  not  attested,  ii,  80. 
recital  in  a  collateral  contract  is  admissible  as  evidence,  ii,  80. 
admissibility  of  unsigned  entries  in  account  books,  ii,  81. 
entries  in  the  handwriting  of  the  trustee,  ii,  82. 
extent  of  the  truster's  interest  ascertained  by  accounting,  ii,  82. 
effect  of  vitiation  of  declaration  of  trust  in  eeeentialibue^  ii,  88. 
proof  of  tenor  of  missing  declaration  of  trust,  ii,  88. 
trust  proved  by  the  judicial  acknowledgment  of  the  trustee,  ii,  88. 
cannot  be  proved  by  oatb  of  bankrupt  after  sequestration,  ii,  84. 

EVIDENCE  IK  QUESTIONS  WITH  THIBD  PARTIES. 

in  questions  with  onerous  assignees,  ii,  86. 

iu  questions  between  the  truster  or  trustee  and  third  parties,  ii,  86. 

in  actions  of  relief,  ii,  86. 

See  Testamentary  Instrument — Revocation. 
PROPINQUITY.    See  Intestate  Succession. 
PROVISIONS  TO  CHILDREN, 

liability  for,  under  deeds  of  entail,  i,  679. 

how  affected  by  plea  of  deathbed,  i,  168. 

vesting  of.    See  Vesting  of  Legacies. 

under  marriage-contracts.    See  Marriage-Contract  Provisions. 
PROVISIONS, 

power  of  appointing.    See  Appointment. 

satisfaction  of.    See  Satisfaction. 
PUBLIC  OFFICE— -Illegality  of  trust  disposing  of  revenues  of,  i,  292. 
PUBLIC  TRUST, 

liability  of  trustees  of,  for  the  acts  of  their  employees,  ii,  616. 

liability  of  members  of,  for  expenses,  ii,  660. 

parliamentary  commissioners  and  trustees  cannot  charge  unauthorised  expenses 
against  the  fund,  ii,  662. 

interdict  against  proceedings  of  trustees,  when  competent,  ii,  670. 
PUPIL.    See  Minor. 
PURCHASES  BY  TRUSTEES, 

TO  WHOM  THE  DISQUALIFICATION  ATTACHES. 

limits  of  the  rule,  that  trustee  cannot  transact  with  the  trust,  ii,  846. 

doctrines  of  the  English  and  Scotch  law  compared,  ii,  846. 

whether  illegality  of  purchase  depends  on  the  circumstance  of  the  trustee  liaving 

acted  as  such,  ii,  848. 
Court  will  not  allow  inquiry  into  the  fairness  of  the  transaction,  ii,  849. 
tlie  rule  applies  to  factors,  agents,  auctioneers,  etc.,  ii,  860. 
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rrUCllASES  by  TKUSTEES— fow«m««/. 

how  far  the  beneficiary  is  excluded  from  purchasing,  ii,  851. 
purchaiies  by  a  creditor  of  the  trust,  whether  competent,  ii,  851. 
trustee  may  purchase  from  the  beneficiary,  ii,  352. 
objection  held  to  be  obviated  by  resignation  of  trustee,  ii,  853. 
case  of  trustee  acquiring  estate  without  onerous  cause,  ii,  354. 

REMEDIES  COHPETEKT  TO  THE  BBITSPICIABY. 

purchases  by  trustees  not  null,  but  reducible,  ii,  854. 
what  parties  are  entitled  to  reduce  the  sale,  ii,  855. 
no  action  against  co-trustee  unless  accessory  to  the  purchase,  ii,  856. 
beneficiary  may  either  ratify  sale,  or  demand  reconveyance  or  resale,  ii,  856. 
in  what  cases  the  beneficiary  is  bound  to  accept  a  reconveyance,  ii,  856. 
purchaser  must  account  for  rents  and  profits  of  possession,  ii,  357. 
trustee  entitled  to  deductions  for  outlay  and  meliorations,  ii,  858. 
whether  the  estate  may  be  reclaimed  from  bona  fide  assignee,  ii,  858. 
resale  under  judicial  authority,  in  what  cases  necessary,  ii,  859. 
measure  of  damages  exigible  from  trustee  attempting  to  purchase  estate,  ii,  860. 
competing  purchaser  msy  bring  reduction  of  previous  offers,  ii,  860. 
effect  of  homologation  by  the  beneficiary,  ii,  861. 
mora  as  a  defence  to  an  action  of  reduction,  ii,  861. 
purchases  of  debta  by  trustees,  illegality  of,  ii,  112. 
rUBCHASES  OF  LANDS, 

construction  of  powers  given  to  trustees  to  purchase  lands,  ii,  259. 
trusts  for  the  purchase  of  lands  to  be  entailed  on  settlor^s  heirs,  ii,  872-375. 
pcnonalty  directed  to  be  invested  in  the  purchase  of  lands,  descends  as  heritable 
estate.    See  Conversion — Entail. 

APPLICATION  OF  RENTS  UNDER  DIRECTION  TO  ACCVMULATE. 

heir  entitled  to  accumulations,  unless  the  contrary  is  directed,  ii,  875. 

rule  as  to  indefinite  accumulations  established  in  Lord  Stair's  case,  ii,  876. 

indefinite  direction  satisfied  by  adding  one  year's  interest  to  the  principal,  ii,  878. 

ru]£,  that  one  year  a  reasonable  period  for  accumulation,  whether  absolute,  ii,  879. 

duration  of  accumulation  may  be  specifically  fixed  by  the  settlement,  ii,  880. 

effect  of  ThcUusson  Act  as  extended  by  11  &  12  Vict,  cap.  86,  ii,  880. 

accumulation  dependent  on  the  extinction  of  debt,  etc.,  ii,  380. 

vested  rights  of  the  beneficiary  before  conveyance,  ii,  381. 

application  of  surplus  revenues  where  purchase  exhausts  the  capital,  ii,  381. 

debts  charged  upon  capital  not  to  be  paid  out  of  annual  revenues,  ii,  381. 
PURCHASER— Righte  of.    See  Sale. 

rURPOSES  OF  TRUST,    See  Validity  of  Trust— Sale— Debts,  Pavment  nf— 
Purchase  of  Lands — Charitable  Bequest — Legacy — Separate  Estate. 

QUANTITY— Legacy  of.    See  Legacy. 
QUORUM, 

rule  that  trustees  act  by  a  majority,  ii,  185. 

statutory  provision  as  to  quorum,  ii,  185. 

whether  executors  can  act  by  a  majority,  ii,  186. 

executors  may  sue  separately  for  their  shares  of  succession,  ii,  187. 

concurrence  of  whole  body  of  trustees,  whether  requisite  to  acts  of  extraonliuary 
administration,  ii,  188. 

powers  of  a  quorum  of  trustees,  ii,  189. 

trustee  bound  to  submit  to  opinion  of  majority,  ii,  189. 

in  case  of  breach  of  trust,  minririty  may  deff'ud  themselves  and  [irolect  the 
estate,  ii,  189. 
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QUORU  U— continued, 

cor{X}raUon,  whether  the  members  vote  singly  or  collectively,  in   relation  to 

tnwt,  ii,  189. 
trust  not  affected  by  change  in  constitution  of  corporation,  ii,  190. 

See  Joint  and  Several  Appointment  of  Trustees— Assumption. 

KADICAL  RIGHT, 

trusts  which  burl  •»  the  iuti'r«>Ht  «it'  the  truster  distinguished  from  those  which 

divest  him,  ii,  47. 
unless  purposes  exhaust  the  estate,  trust  is  merely  a  burden,  and  the  truster 

retains  the  radical  title,  ii,  47. 
analogy  between  trusts  inter  vivos  and  heritable  securities,  ii,  47. 
if  reversion  disposed  of  in  the  trust-deed,  the  radical  title  is  held  to  be  triins- 

ferred,  ii,  48. 
trust  which  do  not  divest  the  grantor  are  operative  as  real  securities,  ii,  48. 
reversion  may  be  adjudged  from  the  haretUtas  of  truster,  ii,  49. 
truster  possessing  upon  radical  title  may  create  an  entail  of  the  legal  estate,  ii,  40. 
discharge  extinguishes  trust  if  granter  not  previously  divested,  ii,  50. 
riulical  title  may  be  transferred   by  a  settlement  of  the  reversion  upon   the 

granter's  family,  ii,  60. 
in  marriage-contract  trust  for  separate  use,  wife  retains  radical  riglit,  ii,  61. 

and  may  on  dissolution  of  marriage  discharge  the  trust,  ii,  52,  68. 
trustee  under  ex  facie  absolute  conveyance  has  the  radical  title,  although  the 
purposes  declared  do  not  exhaust  the  estate,  ii,  62. 

and  although  both  titles  are  recorded,  ii,  52. 
delivery  of  ex  facie  absolute  disposition,  ipso  facto  divests  the  granter  of  his  title, 

ii,  58. 
effect  of  subsequent  registration  of  back-bond,  ii,  53. 
radical  right,  where  there  are  different  interests  in  same  estate,  ii,  58. 
powers  of  a  truster  retaining  the  radical  title,  ii,  55. 
interest  of  the  truster's  creditors  in  tlie  reversionary  estate,  ii,  65. 
RANKING  OF  CREDITORS.    See  Creditor's  Trust. 
HANKING  AND  SALE — Does  not  operate  as  an  interruption  of  sale  under  a  power, 

ii,  881. 
RATIFICATION.    See  Homologation. 
REALISATION  OF  TRUST  AND  EXECUTRY  ESTATES, 

trustees  must  confirm  in  order  to  have  an  active  title,  ii,  801. 

what  titles  of  possession  are  equivalent  to  confirmation,  ii,  802. 

effect  of  probate  and  letters  of  administration,  ii,  802. 

reduction  of  competing  titles,  accounting,  etc.,  ii,  808. 

recovery  of  assets;  trustees  have  a  discretion  as  to  bad  debts,  ii,  803. 

executors  charged  with  interest  after  the  elapse  of  a  year,  ii,  804. 

trustee's  right  to  call  for  exhibition  of  documents,  ii,  804. 

rule  as  to  compensation  in  relation  to  trust-debts,  ii,  804. 

nature  of  the  diligence  prestable  by  trustees,  ii,  805. 

consequences  of  delay  in  using  diligence,  ii,  805. 

no  excuse  that  executor  has  a  personal  interest  in  the  subject,  ii,  SOo. 

agents  and  factors  bound  to  use  strict  diligence,  ii,  806. 

liability  for  leaving  trust-funds  invested  on  personal  security,  ii,  806. 

duty  of  realisation  when  trust-estate  consists  of  a  going  business,  ii,  807. 

duty  when  trust-estate  consists  in  shares  in  joint-stock  company,  ii,  808. 

duties  in  relation  to  management  or  Iieri table  property,  ii,  308. 

trustees  adopting  lease  incur  liability  for  arrears  of  rent,  ii,  809. 
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REALISATION  OF  TRUST  AND  EXECUTRY  EST  AT  V^— continued. 

siguiug  receipts  for  money  is  an  act  of  intromisaion,  ii,  810. 

debtor  paying  to  trustee  is  not  bound  to  see  to  the  application,  ii,  810. 

debtor  may  be  liable  if  participant  in  franduleut  appropriation,  ii,  810. 

management  by  factors,  ii,  811. 
RECEIPTS  OF  TRUSTEES— Tmstee's  receipt  is  evidence  of  personal  intromission, 

ii,  810. 
RECITAL, 

effect  of,  in  controlling  destinations,  i,  603. 

r.  as  to  price  paid  in  absolute  conveyance,  not  a  ground  for  admitting  parole  evi- 
dence of  trust    See  Pboov  of  Trust. 

whether  r.  can  receive  effect  as  a  gift  by  implication.    See  Implication. 

whether  r.  admissible  in  proof  of  trust,  ii,  80. 

r.  of  informal  writing  in  subsequent  deed,  not  equivalent  to  adoption.      See 

TESfTAMENTARY  WrTTISO. 

RECON  VERSION.    See  Conveh«io.n. 
RECORDING  OF  ENTAIL,  i,  668. 
REFERENCE. 

adoption  by  will  or  codicil  by.    See  Testamentary  Writing. 

entail  by  r.  ineffectual.    See  Prohibitory  Clauses. 
REFERENCE—Powers  of  trustees  to  enter  into,  ii,  246. 

REf  INTER  VEyrUS—VleB,  of.  not  available  to  set  up  a  testamentary  writing,  i,  244. 
••.RELATIONS," 

bt^quest  to,  not  void  for  uncertainty,  i.  822. 

destination  to  "  relations,"  **  friends,"  etc..  i.  726. 

discretiouary  power  to  divide  amongst  r.,  i,  727. 

equivalent  to  heirs  in  mobUibue^  unless  a  different  meaning  given  by  the  con- 
text, i,  726-7. 

construction,  how  affected  by  the  addition  of  a  power^of  distribution,  i.  727. 

power  in  favour  of.  may  be  exercised  in  favour  of  maternal  r.  as  well  as  paternal, 
i,  728. 
RELIEF— Right  of 

parole  evidence  admissible  to  prove  trust  in  action  of,  ii,  86, 

doctrine  of  r.  amongst  heirs  and  personal  representatives,  ii,  475. 
REMOVAL  OF  TRUSTEE— In  what  circumstances  the  Court  may  interfere  by. 

ii,  449. 
RENTS — Succession  to  arrears  of.    See  Heir  and  Executor. 

future  r.  of  entailed  property  cannot  be  made  the  subject  of  a  trust,  i,  298. 

provisions  of  Thellusson  and  Entail  Amendment  Act  as  to  accumulation  of  r.  of 
heritable  estate,  i,  302.     See  Purchase  of  Lands,  trust  for. 

meaning  of  tenn  *'  free  rents/'  i,  814. 
See  Profits — ^Accumulation. 
REPARATION.    See  Liability— Damaqes. 

REPETITION — When  repetition  can  be  enforced  in  cases  of  payment  in  error,  ii,  578. 
REPETITION  OF  LEGACIES.  See  Accumulatve  and  Substitutionary  Leqacies. 
REPRESENTATION  IN  INTESTACY.    See  Intestate  Succession  in  Moveables 

UNDER  THE  STATUTE,  i,  114. 

REPRESENTATION— Passive.    See  Passive  Representation. 
REPUGNANCY  OR  CONTRADICTION  IN  WILLS. 

in  cases  of  r.,  the  subsequent  prov]sion  held  to  denote  a  subsequent  intention, 

i.  888. 
words  irreconcilable  with  general  context  may  be  rejected,  irrespective  of  their 
local  position,  i,  889. 
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KEPUGNANCY  OR  CONTRADICTION  IN  WlhL^-^ontinued, 

in  settlements  of  heritable  estate,  the  dispositiye  clause  held  to  be  the  ruling 

clause,  i,  840. 
effect  of  omission  in  posterior  grant  to  notice  collateral  right  comprised  in  prior 

grant,  i,  841. 
under  separate  gifts  of  the  same  subject  the  grantees  take  concurrently,  i,  842. 
special  devise  or  diisposition  not  controlled  by  general ;  nor  by  words  inacurately 

describing  it,  i,  842. 
RESERVATION— Liferent  by.    See  Disposal. 
RESIDENCE, 

conditions  in  legacies  requiring  or  prohibiting  r.  in  a  particular  place,  i,  588. 
non-residence  of  trustee  a  ground  for  the  appointment  of  a  judicial  factor,  ii,  446. 
RESIDUE, 

what  words  are  equivalent  to  a  gift  of,  i,  814. 

what  words  are  inclusive  of  real  estate.    See  Estate. 

circumstances  which  determine  whether  a  particular  interest  lapses  or  falls  into 

residue,  i,  400. 
unclaimed  shares  of  legal  succession,  legitim,  etc.    See  Satisfaction — Election. 
estates  of  which  the  truster  had  the  power  of  disposal,  i,  402. 
bonus  on  stock  and  proceeds  of  policies,  i,  402. 
lapsed  interests  in  heritable  estate,  i,  402. 
surplus  proceeds  of  residue  burdened  witli  annuities,  i,  408. 
liferent  interests  and  accumulations,  i,  403. 

specialty  in  the  case  of  interest  on  money  to  be  laid  out  on  laud,  i,  404. 
uudisposed-of  capital,  where  interest  given  in  liferent,  i,  404. 
eifect  of  lapse  by  residuary  legatee  repudiating  the  settlement,  i,  404. 

by  predecease  of  residuary  legatee,  i,  405. 
uudisposed-of  residue  results  to  settlor's  heirs,  i,  405. 
lapse  prevented  by  ulterior  destinations  of  the  residuary  interest,  i,  405. 
legacies  of  quantity  do  not  abate  until  r,  exhaubted.    See  Leqacy. 
power  of  division  may  be  exercised  by  limiting  a  sum  to  one  beneficiary  and  r. 

to  another,  i,  297. 
effect  of  direction  to  divide  r.  amongst  legatees  rateubly,  i,  891. 
See  Vesting. 
RESIGNATION  OF  TRUSTEES, 

at  common  law,  trustee  cannot  resign  without  authority,  ii,  226. 
trustee  may  resign  with  consent  of  the  beneficiary,  ii,  226. 

may  resign  under  the  authority  of  the  truster,  ii,  228. 
Court  may  authorise  resignation  in  case  of  necessity,  ii,  228. 
leave  to  resign  granted  on  ground  of  ill-health,  11,  229. 

or  of  change  of  residence,  ii,  229. 
.     resignation  of  trustees  and  executors  under  the  statutory  powers,  ii,  229. 
after  resignation,  trustee  may  enter  into  contract  with  the  trust,  ii,  858. 
appointment  of  judicial  factor  when  office  of  trustee  left  vacant  by  r.,  ii,  447. 
See  Joint  and  Sevekal  Appointment. 
RESOLUTIVE  CLAUSE,  i,  547.    See  Ibbitant  and  RESOLunvE  Clauses. 
RESTORATION  OF  TEXT  IN  WILLS, 

rule  that  clause,  senseless  in  its  actual  position,  may  be  transposed,  i,  849. 
doctrine  of  transposition  criticised :  transposition  essentially  a  conjt  cturul  re- 
medy, i,  850. 
correction  of  errors  in  dates,  numbers,  and  nomenclature:  mistranscription  or 

misnomer,  i,  850. 
changing  words:  cases  where  new  meuning  suggested  by  the  context,  i,  851. 
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RESTORATION  OF  TEXT  IN  WILLS  continued. 

**  or"  changed  into  "  aud"  to  avuid  doing  violence  to  the  meaning,  i.  852. 

death  **  without  attaining  majority  or  being  mairied/*  i,  853. 

death  "  within  year  and  day,  or  without  heirs  procreate,"  i,  364. 
RESTRAI jfTS— On  the  power  of  disposition. 

See  Validity  op  Trust — Pekpetuity — Accumclation. 
RESULTING  TRUST. 

KEDULTINO  INTERESTS  IN  CASES  OF  LAPSED  SU(X;ES8I0N. 

circnmstances  which  determine  whether  uu  interest  lapties  or  falls  into  residue. 

See  Residue. 
rule  that  lai«ed  interests  result  to  heirs-at-law,  ii,  88. 
destination  oyer  to  grantor's  heirs  to  [prevent  lapse,  ii,  89. 
different  kinds  of  resulting  interests,  ii,  89. 

effect  of  a  failure  to  dispose  of  beneficial  interest  under  a  trust,  ii,  90. 
fee  subject  to  a  power  of  disposal  results  to  granter's  heir,  not  to  heir  of  donee 

of  the  power,  ii,  271,  279. 
surplus  accumulations  result,  under  the  provisions  of  the  Thellnsson  Act,  to 

truster's  heirs,  unless  principal  has  vested,  i,  308. 
how  purchaser  who  has  taken  the  title  in  the  name  of  an  agent  or  trustee  may 

establish  his  resulting  interest.    See  Proof  of  Trust. 

WBAT  WORDS  GIVE  A  BENEFICIAL  INTEREST  TO  THE  TRUSTEE. 

distinction  between  partial  and  total  trusts,  ii,  91. 

heir-at-law  cannot  be  excluded  by  disinheriting  words,  ii,  91. 

intention  how  inferred  to  give  a  beneficial  interest  to  the  trustee,  ii,  92. 

expressions  of  affection  and  relationship,  ii,  92. 

where  the  trust  is  a  burden  on  the  gross  estate,  ii,  93. 

disposition  of  heritage  under  burden  of  legacies  imports  a  resulting  interest  in 

the  disponee,  ii,  93. 
oxecutry,  in  its  own  nature,  a  beneficial  title,  ii»  94. 

made  a  trust  by  Statute  (18  &  19  Vict.,  c.  28,  }  8),  ii,  95. 
whether  executor-nominate  takes  a  beneficial  interest  in  a  question  with  the 

Crown,  ii,  95. 
'*  universal  legatee"  a  beneficial  title;    qtuere^  as  to  "universal  intromitter," 

ii,  95. 
olVect  of  an  express  exclusion  of  the  rights  of  next  of  kin,  ii,  96. 

WHO  ARE  ENTITLED  TO  THE  RESULTINQ  INTEREST. 

lapsed  interests  result  as  simple  intestacy,  ii,  97. 

not  affected  by  direction  to  convert,  ii,  97. 
lapse  prevented  by  residuary  destination,  ii,  99.     See  Residue. 

or  by  destination  under  previous  unrevoked  settlement,  ii,  99. 
power  of  division  unexercised,  estate  results  to  the  beneficiaries  in  equal  shares, 

ii,  299. 
lapsed  residue  results  to  the  truster's  heirs,  i,  405.     See  Residue. 

resulting  INTERESTS  UNDER  CHARITABLE  TRUSTS. 

in  what  cases  a  beneficial  interest  results  to  the  trustee,  ii,  100. 
resulting  interest  of  the  heir  of  the  testator  or  truster,  ii,  102. 

where  trust  is  conditional  on  the  trustee's  acceptance,  ii,  102. 

where  the  trust-purposes  do  not  exhaust  the  estate,  ii,  108. 

where  the  amount  of  the  bequest  is  not  specified,  ii,  103. 

RESULTING   INTERESTS   UNDER    EX    FACIE    ABSOLUTE    TITLES.       See    DONATION— Ex 
FACIE  ABSOLUTE  TiTLE. 

RETURN — Clauses  of,  their  import  and  effect,  i,  504. 
REVERSIONARY  INTEREST.    See  Radical  Right. 
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REVIVAL  OF  WILL, 

by  cancellation  of  revoking  instrument,  i,  181,  267,  270. 

by  operation  of  subsequent  instrument,  i,  267. 

by  re-delivery  of  the  deed,  i,  268. 
REVOCATION  OF  WILLS  AND  DISPOSITIONS, 

POWEK  TO  REVOKE. 

will  or  settlement  undelivered  is  ambulatory,  and  subject  to  grnnter's  power  of 
r.,  i,  249. 

delivery  a  bar  to  r.  where  vested  interest  conferred  on  the  granter.  i,  249. 

settlements  by  deed  inter  vivos  become  effectual  by  delivery,  i,  260. 

whether  granter^s  interest  in  aequirenda  is  excluded  by  voluntary  general  settle- 
ment, i,  251. 

father  not  entitled  to  defeat  rights  of  minor  children,  i,  252. 

constructive  delivery  of  settlements,  i,  252. 

to  what  effects  the  granter  of  a  mutual  settlement  is  held  to  have  the  power  of 
r.,  i,  253. 

postnuptial  contracts  of  marriage,  in  what  cases  revocable,  and  to  what  effect,i,  254. 

constructive  delivery  of  mutual  settlements,  i,  255. 

conveyance  inter  vivos  in  order  to  defeat  legitim  effectual  if  the  grantee  takes  a 
vested  interest,  i,  256. 

deeds  in  the  custody  of  a  trustee  presumed  to  be  held  for  behoof  of  the  grantee, 
i,  256. 

deeds  in  custody  of  agent  for  both  parties  not  held  to  be  delivered,  i,  257. 

donatio  inter  virum  et  uzorem^  i,  267. 

power  of  wife  to  revoke  settlement  of  her  estate  after  marriage  dissolved,  ii,  64. 

REVOCATION  BY  BIRTH  OF  CHILDREN. 

definition  and  supposed  origin  of  the  rule,  i,  257. 

whether  a  settlement  is  impliedly  revoked  by  the  birth  of  a  ix)sthumous  child, 
i.  269. 

REVOCATION  BY  ADEMPTION  OR  ALTERATION  OF  TITLE. 

revocation  by  ademption  of  legacy,  i,  260. 

ademption  of  special  legacies  by  conversion  of  the  subject,  i,  260. 

ademption,  how  far  affected  by  intention,  i,  261. 

ademption  by  the  re-settlement  of  estate  on  which  a  provision  is  charged,  1.  202. 

REVOCATION  BY  CANCELLING  OR  DESTROYING  THE  WRFTING. 

cancellation  animo  et  facto  equivalent  to  express  revocation,  i,  263. 

acts  equivalent  to  cancellation,  i,  268. 

grantee  claiming  under  deed  found  cancelled  bound  to  prove  its  subsistence, 

i,  264. 
effect  of  cancellation,  i,  264. 

REVOCATION  BY  INCONSISTENT  TESTAMENTARY  WRITING. 

express  and  implied  revocation  distinguished,  i,  265. 
rules  of  construction  for  determining  questions  of  implied  r.,  i,  266. 
revocation  of  gift  of  fee,  in  the  case  of  a  bequest  in  fee  and  liferent,  i,  835. 
revival  of  revoked  will  by  the  operation  of  a  subsequent  revoking  instrument, 
i,  267. 

EFFECT  OF  THE  LAW  OF  DEATHBED. 

effect  of  combined  r.  and  new  conveyance  executed  in  leeto^  i,  268. 

where  subsisting  settlement  not  expressly  revoked,  now  conveyance  held  effec- 
tual, i,  269. 

whether  r.  has  the  effect  of  reviving  a  previously  executed  settlement,  i,  270. 

revocation  of  special  bequest :  whether  operative  in  favour  of  residuary  legatee, 
i,  270.    See  Deathbed— Ii!(tsrnational  Law. 
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RKVOCATIOX  OF  WILLS  AND  DISPOSITIONS— cofi/mii«<. 

in  conveyance  in  liferent  with  a  destination  over,  if  destination  of  fee  aflerwur*]!* 

revoked,  whether  fee  results  or  passes  to  liferenter,  i,  335. 
whether  lapsed  interests  under  a  last  will  go  to  the  beneficiary  under  a  prior 

settlement  not  expressly  revoked,  in  preference  to  the  heir-at-law,  ii,  99. 
in  what  circumstances  postnuptial  provisions  to  children  are  revocable,  i,  424. 
implied  revocation  of  settlement  by  birth  of  children.    See  Children. 
reserved  power  to  revoke,  construction  of,  ii,  269.    See  Irrevocable  Trust — 

Delivery. 
ROBBER Y~Trustee  not  liable  for  loss  by,  ii,  812. 

SAFE  CUSTODY  OF  TRUST-ESTATE.    See  Manaoehent— Realisation. 
SALE, 

BXECXTION  OF  THE  TRUST. 

distinction  between  powers  of  trustees  in  relation  to  sales  of  heritable  and  move- 
able estate,  ii,  330. 

by  whom  a  discretionary  trust  for  e.  may  be  exercised,  ii,  330. 

exercise  of  powers  of  «.  by  heritable  creditors,  ii,  381. 

effect  of,  in  converting  security  from  heritable  to  moveable,  i,  195. 

under  bonds  granted  in  virtue  of  Entail  Amendment  Act,  ii,  332. 

trustees  are  the  judges  as  to  the  necessity  for  executing  power  of  «.,  ii,  382. 

sale  by  trustees  under  power  cannot  be  interdicted,  ii,  833. 

trust  for  t.  may  be  executed  by  a  factor,  ii,  338. 

whether  trustees  may  exercise  powers  of  «.  by  a  majority,  ii,  188. 

«.  at  the  instance  of  creditors  must  be  by  public  roup,  ii,  383. 

creditor  must  give  debtor  opportunity  of  paying  before  advertising,  ii,  334. 

valuation  and  upset  price,  articles  of  roup,  etc.,  ii,  834. 

construction  of  stipxilations  as  to  title,  ii,  885. 

sale,  how  to  be  carried  through,  ii,  885. 

settlement  of  the  price,  re-exposure,  etc.,  ii,  386. 

sale  by  private  bargain,  prevention  of,  by  inhibition,  ii,  837. 

general  power  a  sufficient  authority  to  sell  by  private  bargain,  ii,  837. 
trustee's  power  to  discharge. 

trustees  for  sale  are  bound  to  make  delivery  and  grant  titles,  ii,  888. 

warrandice  to  be  granted  by  trustees,  ii,  838. 

purchaser  must  satisfy  himself  that  trustee  has  a  title  and  power,  ii,  839. 

purchas'ir  ought  to  ascertain  whether  power  given  absolutely,  ii,  889. 
not  bound  to  inquire  whether  sale  necessary,  ii,  340. 
unless  power  is  conditional  on  necessity,  ii,  340. 

when  power  granted  for  payment  of  debts  or  legacies  whether  a  purchaser  takes 
the  risk  of  the  title,  ii,  340. 

trustees  may  sell  personal  estate  without  special  power,  ii,  241,  250. 

sales  under  ex  fade  absolute  dispositions,  and  purchaser's  title,  ii„841. 

purchases  from  creditor  selling  under  a  power,  ii,  841.    See  Power, 
application  of  the  price. 

no  authority  for  holding  purchaser  liable  to  see  to  application  of  price,  ii,  342. 

in  England,  purchasers  liable  to  see  to  application  only  in  the  case  of  a  trost  for 
immediate  distribution  amongst  parties  named  in  the  settlement,  ii,  848. 

whether  purchaser  entitled  to  take  credit  for  sums  paid  to  trustee  before  sale  was 
completed,  ii,  844. 

fraud  or  connivance  renders  the  purchaser  liable  for  misapplication,  ii,  844. 

statutory  discharge  of  purchasers  from  heritable  creditors,  ii,  844. 

purchaser  from  heritable  creditor  when  entitled  to  consign  price,  ii,  845. 
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SALE — continued. 

purchaser  from  heritable  creditor  not  entitled  to  discharge  from  postponed  credi- 
tors, ii,  846. 
sales  by  trustee  for  creditors,  where  realised  personal  assets  insufficient.    See 

CllEDITOB*S  TeUST. 

nature  of  the  equitable  estate  in  heritage,  subject  to  a  power  of  sale.    See  Con- 

YEBSIOK. 

powers  of  sale  under  charitable  trusts.    See  Ghabitable  Tbust. 

SALE  OF  TBUST-ESTATE  TO  TBITSTEE.      See  PUBCHASES  BY  TbUSTEES. 
EFFECT  OF  CONTBACT  OF  SALE  ON  SUCCESSION.      See  UeIB  AND  EXECUTOB. 

SATISFACTION  OF  LEGACIES  AND  PROVISIONS, 

SATISFACTION  OF  LEQACIES  BT  PBOVISIONS. 

no  presumption  that  provisions  are  intended  in  satisfaction  of  prior  bequest  or 

gratuitous  provision,  i,  441. 
s.  may  be  inferred  from  the  terms  of  the  subsequent  provision,  i,  442. 
state  of  the  authorities  upon  implied  satisfaction  of  legacies,  i,  448. 
circumstances  from  which  it  may  be  inferred  that  legacy  not  satisfied,  i,  446. 
doctrine  laid  down  in  Kippen's  case,  examined,  i,  448. 
evidence  of  intention,  in  what  cases  admissible,  i,  272. 

SATISFACTION  OF  ONEBOUS  PBOVISIONS  BT  LEGACIES. 

presumption  that  legacies  are  given  in  satisfaction  of  onerous  provisions,  i,  447. 

where  the  provisions  are  similar  in  amount,  i,  448. 

where  the  subsequent  provision  is  of  larger  or  smaller  amount,  i,  448. 
a.  not  presumed  unless  the  provisions  are  ^'uadem  generis^  i,  449. 
marriage-contract  provision  to  widow  and  children  not  satisfied  by  legacy  to 

children  alone,  i,  449. 
addition  to  destination  over  in  subsequent  provision  not  sufficient  to  overcome 

presumption  for  «.,  i,  460. 
whether  destination  not  contained  in  the  original  gift  is  binding,  i,  461. 
disposition  of  heritable  estate  not  presumed  to  be  in  satisfaction  of  legitim,  i,  451. 
doubts  as  to  s.  may  be  prevented  by  an  express  declaration,  i,  462. 

SATISFACTION  OF  DEBTS  BY  LEGACIES. 

how  far  the  maxim  debitor  non  prcesumitur  donate  is  applicable  to  legacies  in 

favour  of  creditors,  i,  468. 
although  circumstances  generally  sufficient  to  overcome  presumption  against 

donation,  that  presumption  must  be  recognised,  i,  468. 
doctrines  of  the  English  and  Scotch  law  on  the  subject  of  presumption  against 

donation  contrasted,  i,  464. 
presumption  may  be  overcome  by  evidence  of  contrary  intention,  i,  464. 
general  direction  to  pay  debts  immaterial  \o  the  question  of  <.,  i,  466. 
presumption  for  e.  of  debts  by  legacies  not  overcome  by  differences  as  to  the 

term  of  payment,  i,  466. 
debt  not  presumed  to  be  satisfied  by  legacy  with  a  destination  over,  i,  466. 
debt  not  presumed  to  be  satisfied  by  conditional  legacy,  i,  466. 
legacy  not  held  to  be  in  e.  of  debt  unless  it  is  ejuedem  generitj  i,  467. 
9,  of  claims  for  wife's  share  of  goods  in  communion,  i,  467. 

SATISFACTION  OF  LEGACIES  AND  PBOVISIONS  BY  ADVANCES. 

whether  the  rule  debitor  non  prceeumitur  donare  is  applicable  to  the  satisfaction  of 

legacies  or  provisions  by  advances,  i,  468. 
advances  by  a  father,  or  person  in  loco  parentis j  i,  468. 
advances  not  held  to  be  in  «.  of  legacy  or  provision  unless  there  is  evidence  of 

intention  to  satisfy,  i,  469. 
advances  by  a  person  not  standing  in  loco  parentie,  1,  460. 
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SATISFACTION  OF  I>EGAC1ES— fo«/fm<€rf. 

effect  of  expresB  declaration  that  advances  to  l^e  taken  in  *..  i.  400. 

provision  to  a  daughter  and  her  children  held  to  be  satisfied  by  advances  tt«  the 
danghter,  i,  461. 
SATISFACTION  OF  LEGITIM,  ETC.    See  LKomM— Jus  Relkt.e— Terce— C«hk- 

TEST — Ex  ETITRT. 

SCHOOL, 

completion  of  tnistee'a  title  to  property  of  school  nnder  the  general  Act,  ii,  228. 

administration  of  educational  trustei,  and  powers  of  the  trustees,  ii,  39*5. 

trnstces  may  dismiss  te:icher,  ii,  896. 

patrons  of  educational  institutions  may  call  trustees  to  account,  ii,  401. 
SECURITY.  HERITABLE 

liability  of  trustees  as  debtors  under,  ii,  507. 

postponed  heritable  security  not  an  eligible  investment  for  trust-money,  ii,  827. 

whether  trustee  liable  by  reason  of  insufficiency  of,  ii.  326,  620. 

succession  not  converted  by  direction  to  invest  funds  on.    See  Convebsion. 
SECURITY,  PERSONAL 

liability  of  trustees  in  respect  of  bills  and  personal  securities,  ii,  605. 

authority  to  invest  on  personal  security,  meaning  and  effect  of,  ii,  327. 
SECURITY  TITLE.    See  Ex  facie  ABfioLUTE  Title— Proof  of  Trust. 
SELECTION,  POWER  OF— Construction  of,  in  bequest  of  corporeal  moveables,  i,  3irt. 
SEPARATE  ESTATE, 

origin  of  the  practice  of  settling  property  of  married  women,  ii,  57. 

wife  has  no  claim  at  common  law  to  a  settlement  out  of  proin-rty  falling  under 
jut  marifi,  ii,  67. 

wife's  claim  to  a  settlement  under  the  Conjugal  Rights  Act,  ii,  58. 
liable  to  be  defeated  by  diligence  of  husband's  creditors,  ii,  59. 

effect  of  renunciation  of  marital  rights  by  antenuptial  amtract,  ii,  69. 

what  terms  import  an  exclusion  of  thejua  mariti,  ii,  60. 

husband's  rights  cannot  be  effectually  excluded  after  marriage,  ii,  61. 

constitution  of  separate  estate  in  property  conveyed  to  the  wife,  or  to  tnistees 
for  her  behoof,  ii,  61. 

effect  of  exclusion  of  marital  rights  under  settlement  of  wife's  property,  ii,  62. 

whether  husband*s  rights  can  be  excluded  in  relation  to  aeqttirenda^  ii,  62. 

exclusion  of  husband's  right  to  moveables  in  his  possession  ineffectual,  ii,  62. 

wife  may,  by  antenuptial  contract,  vest  her  own  estate  in  trustee  ii,  68. 

trust  of  wife's  estate  revocable  after  dissolution  of  marriage,  ii,  64. 

effect  of  clause  declaring  interest  of  wife's  estate  alimentary,  ii,  64. 

simple  exclusion  ofjtu  marili  does  not  prevent  alienation  by  the  wife,  ii,  66. 

whether  a  fee  can  be  made  t4ie  subject  of  an  alimentary  destination,  i,  66. 

effect  of  subsequent  acquisition  of  fee  by  alimentary  liferenter,  ii,  67. 

whether  husband  bound  by  anticipatory  exclusion  of  marital  rights  in  a  convey- 
ance by  a  stranger  before  marriage,  ii,  68. 

identification  of  wife's  separate  estate,  ii,  69. 

husband  cannot  discharge  claims  in  reference  to  wife's  estate,  ii,  433. 

whether  wife's  discliarge  is  sufficient,  ii,  483-666. 

wife  may  elect  to  talce  provisions  settled  to  her  separate  use  in  lien  of  legal  pro- 
visions falling  under /t»  mariti,  i,  477. 
SEQUESTRATION— /Sc«  Bankkuptcy. 
SEQUESTRATION  OF  DECEASED  DEBTOR— Court  will  not  award,  if  executors 

are  willing  to  administer,  ii,  808. 
SEQUESTRATION  OF  TRUST-ESTATE, 

in  what  circumstances  competent,  ii,  449. 


INDEX.  769 

SEQUESTRATION  OF  TRUST-ESTATE— cofrfmiied'. 

Court  may  award,  pending  dispute  as  to  trustee's  title,  ii,  192. 
SERVICE  OF  HEIRS  AT  LAW, 

personal  rights  vest  by  service ;  real  rights  by  infeftment,  i,  98. 

hasband  cannot  compel  wife  to  serve,  i,  99. 

rights  acquired  by  «.  not  defeasible  by  birth  of  nearer  heir,  i,  99. 

VESTINO  OF  PEBSONAL  RIGHTS. 

definition  of  general  ».,  i,  99. 

procedure  for  obtaining  general  ».,  i,  100. 

objections  to  general  s.  and  title  to  reduce,  i,  100. 

competency  of  second  <.,  i,  101. 

$.  eum  benefieio  inventarii  and  by  specification,  i,  102. 

VESTINO  OF  SEAL  BIGHTS. 

entry  of  heirs  by  precept  or  writ  of  elare  coruttU,  i,  103. 
completion  of  real  right  by  special  <.,  i,  104. 
defences  to  special  s,  and  title  to  reduce,  i,  104. 
entry  by  adjudication  on  trust-bond,  i,  105. 
See  Tebce. 
SERVICE  OF  HEIRS  OF  PROVISION, 

s.  considered  as  a  mode  of  vesting  the  succession,  i,  618. 

ENTBT  OF  HEIBS,  IN  WHAT  CASES  BEQUISITB,  AND  TO  WHAT  ANCESTOR. 

s.  not  requisite  in  case  of  a  person  taking  as  disponee,  619. 

case  where  the  maker  of  the  settlement  dispones  to  himself,  i,  619. 

case  where  the  immediate  disponee  predeceases  the  disponer,  i,  620. 

propinquity  of  conditional  institute  proved  by  «.  or  declarator  under  former  prac- 
tice, i,  620. 

declarator  ultimately  held  unnecessary,  i,  621. 

<.,  whether  requisite  where  the  person  succeeding  as  conditional  institute  is  not 
named  in  the  settlement,  i,  622. 

to  whom  is  «.  as  heir  of  provision  to  be  expede.  Proper  destination  in  liferent 
and  fee,  i,  628. 

where  destination  limited  to  liferent  use  allenarly,  the  fee  being  given  to  persons 
unborn,  i,  628. 

ENTBT  MUST  BE  IN  THE  PBOPEB  CHARACTER. 

«.  as  heir  of  provision  must  have  relation  to  the  settlement,  and  must  connect 
the  heir  with  it,  i,  624. 

effect  of  8.  of  heir-male  general  without  reference  to  a  particular  deed  of  provi- 
sion, i,  626. 

precept  less  strictly  construed  than  e.  in  relation  to  description  of  character,  i,  626. 

«.  must  specify  the  deed  of  provision  under  which  the  character  is  claimed, 
i,  626. 

«.,  when  requisite  to  vest  right  to  a  beneficial  interest  under  a  trust,  ii,  129. 

RIGHT  OF  SUBSEQUENTLT  BORN  HEIR-SUBSTITUTE  TO  DIVEST  ENTERED  HEIR. 

distinction  between  testate  and  intestate  succession  in  relation  to  divesting  of 

heirs,  i,  627. 
heir  divested  after  ».  or  entry,  has  the  rights  of  a  bona  fide  possessor,  i,  628. 
personal  destination  not  evacuated  by  completing  title  as  heir-at-law;  eecut, 
where  heir  renews  the  investiture  or  dispones  the  estate,  i,  629. 
SETTLEMENT,  TESTAMENTARY.      See  Testamentary  Writing— Revocation 

— Entail — Charitable  Trust,  etc. 
SEVERALTY — Interest  in.    See  Joint  and  Several  Interests. 
SHARES, 

shares  of  joint-stock  companies  not  a  legal  investment,  ii,  821. 
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directon  of  company  not  entitled  to  inreet  funds  of  shareholders  in  stock  of 
other  companies,  ii,  824.    See  Investment — Company. 
SHIPPING— Statutory  restriction  of  trusts  of,  i,  292. 
SHOOTING — Whether  trustee  may  exercise  privilege  of  shooting,  ii,  178. 
SIMPLE  TRUST.    See  Trust. 
SiyE  QUA  NON^Effeci  of  the  nomination  of  a  trustee  tme  ^tM  ncn.     See  Joint  and 

Several  Appointment. 
SIST  of  trustee.    See  Bankruptcy— Expenses. 
SOCIETY,  RELIGIOUS.    See  Chapel  Trust. 
'•  SON." 

referential  construction  of,  when  qualified  by  "  eldest,*'  etc.,  i,  589,  614. 

construction  of,  in  provisions  to  younger  children,  i,  667. 
SPECIAL  LEGACY.    See  Specific  Legacy. 
SPECIAL  SERVICE.    See  Service. 
SPECIFIC  LEGACY, 

distinguished  from  general  and  demonstrative  I.,  i,  888. 

construction  of  terms  applicable  to  subject  of,  i,  815,  890.    See  Estate. 

includes  rights  to  accessions  to  the  subject,  i,  892. 

interest  on,  exigible  from  date  of  testator's  death,  i,  894. 

whether  revocation  of,  operates  in  favour  of  the  residuary  legatee,  i,  270. 

does  not  suffer  abatement  until  other  funds  are  exhausted,  i,  897. 

ademption  of,  by  conversion  of  the  subject,  i,  260,  889. 

double  legacies  of  the  same  subject  held  to  be  repetitions,  i,  478 ;  ii,  123. 
SPECIFIC  ESTATE, 

import  of  terms  descriptive  of,  i,  815. 

gift  of,  not  controlled  by  words  of  general  disposition,  i,  842. 

legacy  charged  on,  whether  affected  by  lapsing  of  bequest  of  subject,  i,  488. 
SPECIFICATION— Effect  of,  in  limiting  representation  under  a  service,  i,  102. 

See  Passive  Representation. 
SPSS  SUCCESSIOy IS— In  what  sense  a  epet  twxesnonie  is  assignable,  ii,  123. 
STATUTA  RE  ALIA  ET  PERSONALIA.    iSSee  International  Law. 
STATUTE, 

1474,  c.  54,  ii,  574. 

1508,  c.  76,  ii,  476. 

1508,  c,  77,  i.  107. 

1508,  c.  94,  i,  107. 

1540,  c.  106,1,98;  ii,  453. 

1579,  c.  80,  i,  277. 

1617,  c.  12,  ii,  844,  674. 

1617,  c.  18,  i,  106. 

1617,  c.  14,  ii,  148. 

1617,  c.  16,  ii,  282. 

1621,  c.  27,  i,  98. 

1649,  c.  28,  ii,  574. 

1654,  c.  16  &  18,  ii,  818 

1661,  c.  24,  i,  98 ;  ii,  464. 

1661,  c.  82,  i,  191. 

1661,  c.  62,  ii,  464-6. 

1672,  c.  2,  ii,  625. 

1672,  c.  19,  ii,  464. 

1681,  c.  7,  ii,  466. 

1681,  c.  10,  i,  481. 

1681.  c.  17,  i,  97. 
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STATUTE— awi/wiwfrf. 

1686,  c.  22,  i,  298-8,  614,  628,  666. 

1690,  c.  26,  ii,  162. 

1696,  c.  24,  i,  97,  103 ;  ii,  461. 

1696,  c.  41,  ii,  168,  461,  466-9. 

1696,  c.  4,  i,  162. 

1696,  c.  8.  ii,  631-4. 

12  Anne,  Sfcat.  1,  c.  6,  ii,  88. 

2  Geo.  I.,  c.  19,  i,  202. 

9  Geo.  II.,  c.  86,  i,  426. 
lOGeo.  III.,  c.  61,i,  671. 
26  Geo.  III.,  c.  82,  i,  192. 
36  Geo.  III.,  c.  82,  i,  214. 
38  Geo.  III.,  c.  60,  ii,  882. 

89  &  40  Geo.  III.,  c.  88,  i,  271. 

89  &  40  Geo.  III.,  c.  98,  i,  807,  42G  ;  ii,  97-8.    • 

48  Geo.  III.,  c.  149,  i,  218. 

64  Geo.  III.,  c.  187,  ii,  410. 

66  Geo.  III.,  c.  184,  i,  218 ;  ii,  166. 

69  Geo.  III.,  c.  62,  i,  886. 

1  &  2  Geo.  IV.,  c.  88,  i,  107. 

4  Geo.  IV.,  c.  97,  ii,  146. 

4  Geo.  IV.,  c.  98,  i,  116 ;  ii,  162-9,  160-2. 

6  Geo.  IV.,  c.  87,  ii,  288. 

6  Geo.  IV.,  c.  17,  i,  278. 

1  Will.  IV.,  c.  40,  ii,  96. 

1  WiU.  IV.,  c.  46,  ii,  296. 

1  Will.  IV.,  c.  49,  ii,  146. 

2  &  3  WiU.  IV.,  c.  66,  ii,  88. 

8  &  4  Will.  IV.,  c.  74,  i,  224  ;  ii,  477. 
4  &  6  WiU.  IV.,  c.  22,  i,  208. 
.  4  &  6  WiU.  IV.,  c.  22,  i,  393. 
6  &  6  WiU.  IV.,  c.  67,  i,  886. 
6  WiU.  IV.,  c.  22,  i,  116. 

6  &  7  Gul.  IV.,  c.  42,  i,  671. 

1  Vict.,  c.  26,  i,  268,  290,  870. 
1  k  2  Vict.,  c.  70,  i,  671. 

1  &2  Vict.,  c.  114,  ii,  362. 

2  &  3  Vict.,  c.  41,  ii,  361,  410. 

7  &  8  Vict.,  c.  66.  i,  88,  277,  287. 

8  Vict.,  c.  19,  i,  221. 

8  &  9  Vict.,  c.  88,  i,  689 ;  ii,  386. 
8  &  9  Vict.,  c.  106,  i,  224. 

10  &  11  Vict.,  c.  46,  ii,  468. 

10  &  11  Vict.,  c.  47,  i,  96-7,  100-6,  666,  627 ;  ii,  462. 

10  &  11  Vict.,  c.  48,  i,  108,  565. 

10  &  11  Vict.,  c.  49,  i,  666. 

10  &  11  Vict,  c.  60,  ii,  838-8,  844. 

10  &  11  Vict.,  c.  61,  i,  666. 

11  &  12  Vict.,  c.  86,  i,  294-8,  809,  409,  426,  622,  682-4,  658,  665,  571 ;  ii,  262, 

874,  880,  468. 

12  &  18  Vict.,  c.  61,  ii,  161,  218,  448,  626. 
16  &  17  Vict.,  c.  68,  ii,  410. 
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STATUTE— eoii/ijiiierf. 

16  ft  17  Vict.,  c  94,  i.  671. 

16  &  17  Vict,  c.  187,  ii,  898. 

17  &  18  Vict,  c.  104,  i,  298. 

17  &  18  Vict,  c.  118,  ii.  447,  491. 

18  Vict,  c.  28,  i,  707, 111-8, 126.  148-9,  271 ;  ii,  93,  148-9. 
18  &  19  Vict.,  c.  68,  ii,  288. 

18  &  19  Vict.,  c.  124,  ii,  898. 

19  ft  20  Vict,  c.  47,  ii,  610. 

19  ft  20  Vict.,  c.  79,  i,  196,  278,  294 ;  ii,  881-«69,  419,  467,  662. 

19  ft  20  Vict,  c.  91,  ii,  846,  418,  420. 

20  ft  21  Vict.,  c.  26,  ii,  116. 
20  ft  21  Vict,  c.  44,  i.  287. 

20  ft  21  Vict.,  c.  86,  ii,  69. 

21  ft  22  Vict.,  c.  66,  ii,  146,  802. 

21  ft  22  Vict,  c.  76,  i,  96. 100-6,  282,  684,  666;  ii,  189,  161,  221. 

22  ft  28  Vict.,  c.  86,  ii,  821,  686. 
28  ft  24  Vict,  c.  16,  ii,  168. 

28  ft  24  Vict.,  c.  88,  ii,  424. 

28  ft  24  Vict,  c.  186,  ii,  898. 

28  ft  24  Vict.,  c.  143,  ii,  189, 161,  281,  607,  684,  666. 

28  ft  24  Vict,  c.  146,  ii,  211,  887. 

24  ft  26  Vict,  c.  84,  ii,  186,  211,  228,  816,  402,  442-7,  631-5. 

24  ft  26  Vict.,  c.  86,  i,  82,  272 ;  ii,  68. 

26  ft  26  Vict.,  c.  87,  i,  271. 

26  ft  27  Vict,  c.  116,  ii,  186,  211,  442-7,  681. 

26  ft  27  Vict.,  c.  117,  ii,  666. 

80  ft  31  Vict.,  c.  69,  ii,  491. 

80  ft  81  Vict,  c.  97,  ii,  139,  216,  226,  282-7,  247,  262-6,  407,  480. 
STOCK, 

of  mercantile  companies  not  a  legal  investment.    See  Investment. 

descends  as  personal  estate,  i,  192. 
STYLES  OF  TRUST-SETTLEMENTS  AND  COLLATERAL  DEEDS, 

TESTAMENTAET  DISPOSITIONS. 

No.  1.  General  settlement  under  burden  of  legacies,  ii,  684. 
No.  2.  General  settlement  in  favour  of  joint  legatees,  ii,  686. 
No.  8.  Mutual  general  settlement,  ii,  687. 

TRUST-6ETTLE1CENT8  MORTIS  CAUSA. 

No.  4.  Leading  form  of  family  settlement,  ii,  688. 

No.  6.  Settlement  creating  a  liferent  interest,  ii,  698. 

No.  6.  Settlement  providing  for  management  of  testator's  business,  ii,  600. 

No.  7.  Settlement  of  a  landed  proprietor,  ii,  606. 

No.  8.  Mutual  trust-settlement,  ii,  611. 

No.  9.  Settlement  containing  destination  of  estate  to  charitable  uses,  ii,  616. 

No.  10.  Trust-disposition  for  purposes  to  be  afterwards  declared,  ii,  618. 

XAREIAaB-SBTTLEKENTS  IN  TKU8T. 

No.  11.  Marriage-contract  where  the  provisions  are  m  ohUgatume,  ii,  619. 
No.  12.  Marriage-contract  where  provisions  are  secured  by  conveyance  of  rea- 
lised estate,  ii,  629. 
No.  18.  Marriage-contract  by  an  heir  of  entail,  ii,  684. 

TSUST-SETTLEMENTB  INTER  VIVOS. 

No.  14.  Trust-conveyance  of  heritable  estate  for  sale  and  distribution,  ii,  636. 
No.  16.  Trust-conveyance  omnium  bonqrum  by  a  trader,  ii,  646. 
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STYLES  OF  TRUST-SETTLEMENTS  AND  COLLATERAL  DEEDS--c(m<tntitfrf. 
No.  16.  TmstrdlBposition  omnium  bonorum^  providing  for  the  continuance  of  the 
troBter's  business,  ii,  649. 

MISCELLANEOUS  DEEDS. 

No.  17.  Deed  of  assumption  by  trustees,  ii,  668. 

No.  18.  F^torj  and  commission  by  trustees,  ii,  657. 

No.  19.  Discharge  and  ratification  by  beneficiaries,  ii,  660. 
SUBJECT  OF  DISPOSITION.    See  Estate— Extrinsic  Evidence. 
SUBMISSION— Powers  of  trustees  to  enter  into,  ii,  246. 
SUBSCRIPTION.    See  Testamentaby  Whiting. 
SUBSTITUTION  IN  HERITAGE, 

HSni-STTBSTITUTE,  WHETHER  TAKING  AS  DISPONEE  OR  AS  HEIR  OF  PROVISION. 

constitution  of  settlements  with  substitutions,  i,  491. 

effect  of  words  "  and,"  "  whom  failing,"  etc.,  i,  494. 

heir,  though  called  as  a  substitute,  may  take  as  a  disponee,  i,  496. 

where  grantor  dispones  to  himself,  the  person  first  succeeding  takes  as  heir- 
substitute  of  provision,  i,  496. 

liferenter  held  to  be  the  institute  where  fee  given  to  heirs  unborn,  i,  496. 

doctrine  of  conditional  institution,  whether  applicable  to  designative  destinations, 
i,  497. 

HOW  A  SUBSTITUTION  MAY  BE  EVACUATED. 

effect  of  making  up  a  title  as  heir-at-law  or  of  investiture.   Possession  on  double 

titles,  i,  498. 
destination  subsists  notwithstanding  possession  on  title  made  up  as  heir-at-law 

or  of  investiture,  i,  498. 
personal  destination  evacuated  by  obtaining  a  new  investiture  from  the  superior, 

i,499. 
destination  evacuated  by  disposition  or  re-settlement  of  the  estate,  i,  499. 
whether  destination  of  base  fee  is  evacuated  by  its  consolidation  with  the  supe- 
riority, i,  500. 
SUBSTITUTION  IN  MOVEABLES.    See  Conditional  Institution. 
SUCCESSION  TO  BENEFICIAL  INTEREST.  See  Equitable  Estate— Conversion. 
SUCCESSION,  ALTERATION  OF— Construction  of  prohibition  applicable  to,  i,  648. 

See  Prohibitory  Clause. 
SUCCESSION  DUTY— Incidence  of.    See  International  Law. 
SUCCESSION,  INTESTATE.    See  Intestate  Succession  in  Heritage- Intestate 

Succession  in  Moveables. 
"  SUCCESSORS,"  construction  of,  in  destinations,  i,  711. 
SUGGESTIONS  as  to  taking  instructions  for  the  preparation  of  wills,  ii,  678. 
SUPERIORITY, 

trustees  of  charitable  trust  may  sell,  ii,  892. 
division  of,  amongst  heirs-portioners,  i,  80. 
not  subject  to  terce,  i,  86. 
SUPPLYING  WORDS  IN  WILLS  AND  DISPOSITIONS, 

ellipsis  in  a  sentence  supplied  by  transposition  from  the  context,  i,  848. 
"  die  without  issue :"  whether  the  word  Uamng  may  be  supplied,  i,  844. 
words  supplied  from  the  context  to  remove  a  patent  ambiguity,  i,  844. 
suppressed  alternative  supplied  where  required  by  the  structure  of  the  sentence, 

i,  846. 
accumulative  expressions  read  disjunctively,  i,  846. 
of  supplying  words  of  relation,  i,  847. 

proviso  introduced  parenthetically  applies  to  proximate  member  of  sentence: 
eecue  where  embodied  in  substantive  clause,  i,  847. 
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SURVIVANCE.    See  Opening  op  Succession. 

SURVIVORS — Office  of  executor  passes  to,  ii,  144.    See  Joint  and  Sbtebal  Appoint- 
ments OF  Trustees,  etc. 
SURVIVORSHIP. 

WHEN  A  DESTINATION  TO  SUSYIVOBS  IS  IMPLIED. 

express  and  implied  institution  of  survivors,  i,  675. 

implied  e,  only  arises  where  the  same  estate  is  given  jointly  to  a  plurality  of  per- 
sons, i,  675. 

doctrine  of  accrescion  in  joint  destinations,  i,  677. 

doctrine  of  accrescion  does  not  extend  to  a  bequest  in  equal  shares,  i,  678. 

juM  mcereecendi  confined  to  bequests  to  individuals  by  name,  i,  678. 

destinations  to  a  class  accrue  to  surviving  members  irrespective  of  the  form  of 
the  destination,  i,  679. 

whether  jut  aecreaeendi  in  joint  bequests  has  the  force  of  a  substitution,  i, 
680. 

IN  WHAT  CASES  ISSUE  TAKE  AB  SUEVTYOBS. 

whether  under  an  express  institution  of  «.  the  issue  of  deceased  legatees  held  to 
be  instituted  by  implication,  i,  681. 

where  will  does  not  provide  for  death  of  legatee,  either  without  issue,  or  leaving 
issue,  i,  682. 

where  will  refers  to  contingency  of  legatees  dying  either  with  or  without  leaving 
issue,  but  does  not  institute  issue  of  non-surviving  legatees,  i,  688. 

effect  of  clause  giving  over  share  of  deceased  original  legatee  to  #.  without  men- 
tion of  issue  of  non-surviving  legatees,  i,  684. 

issue  conditionally  instituted  in  plaee  of  their  parents  under  a  joint  destination, 
take  by  «.,  i,  685. 

where  will  provides  for  case  of  death  of  original  legatees  without  leaving  issue, 
but  does  not  deal  with  the  alternative  case,  i,  686. 

WORDS  OF  SURVIVOBSHIP,  TO  WHAT  PERIOD  REFERABLE. 

words  of  t.  generally  referable  to  period  of  vesting,  i,  687. 

words  of  9.  prima  fade  referable  to  period  of  distribution,  i,  688. 

condition  of  #.  has  relation  to  failure  of  oo-legatees  at  any  time  before  distribu- 
tion, i,  689. 

eases  where  a  liferent  is  given  to  a  plurality  of  persons,  i,  691, 

varieties  in  the  form  of  provisions  of  survivorship,  i,  692. 

whether  the  rule  in  Young  v.  Roberteon  applies  to  direct  destinations  of  herit- 
able estate,  i,  698. 

effect  of  death  of  liferenter,  or  of  co-legatees  on  the  vesting  of  the  fee,  i,  694. 

where  fee  devolves  to  last  survivor,  trustee  bound  to  denude  on  the  joint  dis- 
charge of  flar  and  liferenter,  i,  695. 

rule  that  e.  has  relation  to  distribution  does  not  apply  to  bequests  to  a  class  of 
objects,  i,  696. 

suggested  principle  of  construction  in  the  case  of  joint  bequests  followed  by  des- 
tination over,  i,  697. 

presumption  t&tat  words  of  «.  refer  to  period  of  distribution  oyemome  by  evi- 
dence of  contrary  intention,  i,  698. 

where  object  of  tho  postponement  of  distribution  is  to  secure  payment  of  annui- 
ties, i,  699, 

where  object  of  postponement  is  aierely  tj^e  p^tection  of  the  interest  of  minor 
legatees,  i,  700. 

{iresumption  for  immediate  vesting  stronger  In  case  of  marriage-contract,  than  of 
t^estamentary  provisioB,  i,  701^ 

<»ffect  of  clauses  of  survivorship  in  liferent  destinations,  1,  701^ 
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SURVIVORSHIP--c<mftfiti«d'. 

effect  of  proTision  of  suTYivonhip  in  destinations  to  children,  i,  666. 
See  Yestino  under  Gontinoent  Destinations. 

TAILZIED  DESTINATION.    See  Entail. 
TEINDS— Whether  they  pass  as  conquest,  i,  77. 
TERCE, 

definition  of  terce.    How  the  right  accrues,  i,  82. 

whether  t.  accrues  upon  a  divorce,  i,  82. 

from  what  estate  t  is  claimable,  i,  88. 

ornamental  subjects,  securities,  and  real  burdens,  i,  88. 

whether  t.  is  due  from  estates  Tested  in  trustee  or  liferenter,  i,  84. 

t.  due  from  lands  sold  or  adjudged,  if  infeftment  not  taken  by  purchaser,  i,  86. 

objection  to  ancestor's  title  not  a  good  defence,  i,  86. 

t.  not  due  from  estates  held  personal,  i,  86. 

not  due  from  mansion-house,  superiorities,  reyersions,  patronage,  or  minerals, 
1,86. 

tercer,  without  seryice,  has  the  right  of  apparency,  i,  87. 

rights  of  tercer  where  estate  sold  by  the  heir,  i,  87. 

responsibility  of  tercer  for  waste  under  Scottish  statutes,  i,  88. 

lesser  terce,  i,  88. 
vesting  of  tesce. 

t.  vests  by  survivanoe  and  service ;  or  by  divorce,  i,  106. 

procedure  in  the  service  of  tercers,  i,  107. 

questions  as  to  husband's  title,  i,  107. 

effect  of  service  of  a  tercer,  i,  108. 

form  and  application  of  the  process  of  kenning,  i,  108. 

rights  of  widow  kenned  to  her  terce,  i,  109. 

converted  heritage  remains  subject  to,  i,  226. 
TERCE  AND  COURTESY— Satisfaction  of 

exclusion  of  the  terce  by  equivalent  provision  under  Statute  1681,  c.  10,  i,  187. 

distinction  in  reference  to  courtesy,  i,  187. 

acceptance  of  the  special  provision  is  essential  to  the  effectual  exclusion  of  the 
terce,  i,  188. 

satisfaction  of  terce  by  conventional  provision  under  foreign  settiement,  i,  188. 
TERMLT  PAYMENTS— Right  to.    See  Heir  and  Executoe. 
TESTAMENTARY  WRITINGS— Their  form  and  characteristics. 

form  of  will — testament — general  disposition — trust-disposition  and  settlement — 
deed  of  entail,  i,  280. 
authentication  of  wills  and  settlements. 

statutes  regulating  the  authentication  of  tested  wills  and  deeds,  i,  281. 

privileges  of  testamentary  deeds  in  relation  to  notarial  execution,  i,  288. 
authentication  of  holooraph  writings. 

common  law  requisites  of  the  authentication  of  holograph  wills,  1,  284. 

holograph  writing,  whether  intended  for  a  will,  or  as  a  paper  of  instructions, 
i,284. 

extrinsic  evidence ;  to  what  effect  admissible,  i,  286,  860. 

billateral  deeds,  holograph  of  one  of  the  parties,  i,  286. 

in  what  cases  a  testamentary  writing  is  presumed  to  be  holograph,  i,  286. 

signature  essential  to  the  authentication  of  a  holograph  will  or  codicil,  i,  287. 

whether  holograph  will  is  presumed  to  be  affected  by  the  objection  of  deathbed, 
i,287. 

proof  of  date  of  settlements  inter  vivoe,  i,  288. 
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TESTAMENTARY  WRlTINGS--<»ji/tnii«rf. 

FILLING  UP  OF  BLANKS  IN  WILLA. 

statutory  uollity  of  deeds  blank  in  the  name  of  the  grantee,  i,  288. 
blanks  in  settlements  for  charitable  purposes,  i,  289. 

ALTEBATION  OF  THE  TEXT  OF  WILLS. 

authenticity  of  wills  not  holograph  how  far  affected  by  alterations,  i,  240. 
erasure  in  trustee's  name  not  in  essentials,  and  does  not  vitiate  the  deed,  i,  241. 
alterations  on  the  text  of  a  will,  in  the  testator*s  hand-writing,  whether  effectual, 

i,  241. 
vitiation  of  part  of  a  settlement  consisting  of  several  writings,  i,  242. 
holograph  alterations  do  not  affect  ^o  authenticity  of  a  holograph  will,  i,  243. 
effect  of  memorandum  written  on  an  original  deed,  in  the  handwriting  of  the 

testator,  i,  248w 
authentication  and  date  of  holograph  additions  to  testamentary  writings,  i,  244. 

CODICILS  AND  WEITINOS  AUTHENTICATED  BT  SEFERENCE. 

adoption  of  informal  writings  in  a  formal  will  or  settlement,  i,  244. 

adoption  by  anticipation :  whether  competent  under  the  Authentication  Statutes, 
1,246. 

adoption  by  indorsation,  i,  246. 

adoption  by  reference  of  memoranda  of  same  date  as  the  will,  i,  246. 

whether  signature  is  essential,  i,  246. 

paper  of  instructions  cannot  be  read  for  purpose  of  controlling  the  will,  i,  247. 

liberal  construction  of  codicils  and  deeds  of  alteration  in  relation  to  style  and 
expression,  1,  247. 
TESTATOR— <)apacity  of.    See  Capacity  of  Testator. 
TIME — Computation  of,  in  relation  to  the  plea  of  deathbed,  i,  168. 
TITLE,  COMPLETION  OF 

BT  TBUSTEES. 

heir  may  make  up  title  in  order  to  dispone  in  terms  of  the  trust,  ii,  286. 

heir  not  entitled  to  execute  the  trust,  ii,  287. 

mode  of  completing  a  title  in  person  of  assumed  trustees.    See  Assumption. 
in  person  of  corporation,  where  estate  held  in  trust  for  behoof  of  the  mem- 
bers, i,  288. 

where  trustees  take  under  a  dmgnatio  persanarum,  ii,  285. 

completion  of  trustee's  title  under  Titles  to  Lands  Act,  ii,  281. 

effect  of  the  completion  of  the  trustee's  title  to  heritable  estate,  ii,  232. 

title  of  trustee  for  behoof  of  creditors,  how  to  be  completed,  ii,  414. 

composition  payable  on  'entry  of  trustees,  ii,  288. 

completion  of  titles  to  personal  estate  by  confirmation.    See  Confibication. 

completion  of  title  by  trustees  for  churches  and  schools,  ii,  288. 
where  trust^state  vested  in  corporation,  ii,  288. 
where  trustees  are  merely  nominated,  ii,  284. 
BY  beneficiabies.    See  Equitable  Estate. 
TITLE  TO  DISCHARGE.    Effect  of  confirmation,  and  rule  where  debtor  pays  to  exe- 
cutor unconfirmed,  ii,  167. 
TITLE  TO  SUE, 

in  trusts  for  presentation  to  an  office,  unsuccessful  candidate  has  not,  i,  289. 

minority  of  trustees  may  sue,  if  necessary  for  protection  of  the  estate,  ii,  189. 

executor  suing  for  trust-debt  must  produce  his  t,  ii,  802. 

who  are  entitled  to  sue  for  distribution  of  charitable  trust-estate,  ii,  401. 

t.  of  subscribers  to  a  voluntary  association  to  sue  and  be  sued,  ii,  888. 

congregation  have  a  title  to  sue  in  actions  relating  to  property,  i,  484. 

t.  to  reduce  ex  capite  lecti  or  to  exclude  reduction.    See  Deathbed. 
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TITLE  TO  SXTR—corUmued. 

confirmation,  to  what  effect  required  as  a  title,  ii,  166. 

title  to  sue  of  married  women,  ii,  666. 

of  minors,  and  their  curators  and  admimstrators,  ii,  667. 

of  deaf  and  dnmb  persons,  ii,  668. 

of  creditor,  to  have  decree  of  preference  in  his  own  name,  ii,  668. 

of  heirs,  in  relation  to  seryices,  i,  100,  104. 

of  mandatories  and  factors,  ii,  668. 
TOCHEK — ^What  is  applied  in  the  term ;  nature  of  husband's  right  in,  i,  414. 
TRADE— INVESTMENT  IN 

trustees  not  permitted  to  embark  trust-fnnds  in  trade,  or  to  lend  to  any  of  their 
own  number.    See  Liability  of  Trustees. 

duty  of  trustees  when  estate  consists  of  stock  and  interest  in  L,  ii,  806. 

duty  of  trustees  when  estate  consists  of  shares  in  mercantile  companies,  ii,  807. 

See  LlABILTTT. 

TRADITION, 

effect  of  bona  fide  gift  of  moveable  subjects  completed  by  tradition  in  diminishing 
legitim.    See  Legitih. 

money,  or  securities  given  over  by  tradition,  whether  presumed  to  bo  trust  or 
donation,  ii,  106. 
TRANSACTION— Powers  of  trustees  to  transact,  ii,  246. 
TRANSLATION  OF  FOREIGN  WILL— Effect  due  to,  i,  868. 
TRANSMISSION  OF  BENEFICLA.L  INTEREST.    See  Equitable  Estate. 
TRANSPOSITION  of  words  and  clauses  in  wills,  i,  849. 
TREASON — Incapacity  resulting  from  conviction  for  treason,  i,  278,  286. 
TRUST— Definition  and  classification  of 

trust  viewed  as  a  combination  of  mandate  and  deposit,  ii,  88. 

proposed  definition  of  a  trust,  ii,  88. 

separation  of  legal  and  beneficial  estates  essential  to  a  trust,  ii,  84. 

trust  in  Scotland  not  annexed  to  the  person,  ii,  84. 

trusts  divided  into  simple  and  special,  il,  86. 

public  trusts,  ii,  86. 

trusts  arising  by  operation  of  law,  ii,  86.  See  Consteuctive  Tkust — ^Resulting 
Trust. 
TRUST-BOND— Entry  by  adjudication  upon,  i,  104. 
TRUST-PURPOSES.    See  Sale— Charitable  Trust— Creditor's  Trusiv-Entail 

Trust — Separate  Estate,  etc. 
TRUST-SETTLEMENT.    See  Testamentary  Writing. 

vesting  of  interests  under.    See  Vesting  of  Legacies— Vesting  under  Con- 
tingent Destinations. 
TRUSTEE— Estate  of 

trustee's  estate  a  qualified  fee,  ii,  86. 

creditors  of  the  trustee  take  no  interest  in  the  trust^state  under  the  Bankruptcy 
Act,  ii,  87. 

creditors  are  entitled,  where  trustee  has  also  the  beneficial  interest,  ii,  88. 

estate  in  trust  carries  with  it  all  personal  rights  and  privileges,  ii,  88. 

effect  of  mixing  trust-money  with  trustee's  private  means,  ii,  ^. 

truster's  radical  right  may  be  made  effectual  to  creditors  in  bankruptcy,  ii,  89. 
TRUSTEE — Office  of.    See  Joint  and  Several  Appointment  of  Trustees — Quorum 

— Lucrative  Transaction — ^Devolution  of  Trust. 

legacy  to,  whether  conditional  upon  acceptance  of  trust,  i,  290. 

who  may  be.    See  Capacitt  of  Trustee. 
TRUSTEE  ACT.    See  Assumption — Resignation — Power- Liability,  etc. 
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TRUSTER — Who  may  be.    See  Capacitt  op  Testator. 
TUTOR, 

may  be  appointed  by  father  by  deed  in  liege  pou^ie,  i,  159. 

cannot  acquire  lease  of  hia  ward's  estate.    See  CJonstbuctivb  Tbust. 

in  indefinite  appointment  of,  right  of  survivorship  implied,  ii,  181. 

survivorship  not  implied  in  appointment  of  tutors-dative,  ii,  181. 

nomination  as  t.  and  curator  does  not  imply  obligation  to  accept  both,  ii,  198. 

appointment  as  t   and  curator  may  be  declined  by  an  accepting  trustee, 
u,  198. 

joint  liability  of  tutors  under  the  Statute  1672,  ii,  684. 

liability  may  be  restricted  under  Statute  1696,  ii,  581. 

Court  may  grant  special  powers  to  tutors-nominate,  ii.  248.    See  Power. 

responsibility  of  trustees  qua  tutors  and  curators,  ii,  581  note,  584. 
See  Minor — Curator. 
TUTOR  AD  LITEM.    See  Curator. 

UDAL  PROPERTY, 

whether  it  passes  as  conquest,  i,  77. 

vests  by  apparency,  i,  98. 
ULTIMUS  HjERES,    See  Intestate  Succession. 

Crown  does  not  take  under  a  destination  to  heirs  whatsoever,  i,  708. 
UNCERTAINTY  IN  TESTAMENTARY  WRITINGS. 

requisites  of  an  effectual  testamentary  disposition :  subject ;  object  or  person ; 
disposing  words,  i,  818. 

construction  of  precatory  bequests,  i,  818. 

expression  of  a  wish  or  intention  equivalent  to  a  bequest'in  favour  of  the  obj  ct, 
i,  819. 

recommendation  held  binding  on  trustees  as  a  will,  i,  819. 

uncertainty  as  to  the  person  or  object  to  be  benefited,  i,  821. 

bequests  in  favour  of  relations,  i,  822. 

erroneous  designation  of  beneficiary  or  grantee,  i,  828. 

uncertainty  as  to  the  subject  of  disposition,  1,  828. 

whether  precatory  direction  effectual  as  a  substitution,  i,  824. 

resulting  interests  under  implied  trusts,  i,  825. 

testamentary  purpose ;  whether  discretionary  or  imperative,  i,  825. 
UNLAWFUL  TRUST.     See  Purpose— Validity  of  Trust—Accumulation— Per- 
petuity. 
UPSET  PRICE.    See  Sale. 
USAGE, 

purposes  of  a  foundation  cannot  be  controlled  by  adverse,  ii,  885. 
jtMPrtf,  as  to  matters  of  administration,  ii,  886. 
USUFRUCTUARY  INTEREST.    See  Equitable  Estate— Conversion— Legacy— - 
Fee  and  Liferent. 

VALIDITY  OF  TESTAMENTARY  WRITING.     See  Testamentary  Wrttino— 

International  Law. 
VALIDITY  OF  TRUST, 

unlawful  purpose  distinguished  ftom  unlawful  condition,  1,  291. 

illegal  considerations  classified  and  distinguished,  i,  291. 

latent  partnerships  prohibited  by  statute  in  certain  cases,  i,  292. 

latent  trusts  of  shipping  property  prohibited,  i,  292. 

exclusion  of  latent  trusts  by  deed  of  copartnery,  i,  298. 

trusts  of  life  interest  or  rents  of  entailed  estates,  i,  293. 

trusts  for  creating  votes,  i,  294. 
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VALIDITY  OF  TRUST— conrtnticrf. 

trusts  excluding  the  interest  of  the  beneficiary's  creditors,  i,  295. 

liferent  alimentary  interests,  i,  294.    See  Separate  Estate. 

tmst  conveyances  in  excess  of  powers,  1,  296. 

legal  order  of  succession  cannot  be  perpetuated,  i,  296.    See  Entail. 

unlawful  condition  held  pro  non  acripto,  i,  296.    See  Condition. 

Court  will  not  interfere  to  inforce  restitution,  i,  297. 

unless  for  the  purpose  of  protecting  the  interests  of  creditors,  i,  297. 
See  Accumulation — Perpetuity. 
VALUATION  of  heritable  property.    See  Sale. 
VASSALS — ^Trustee  has  the  power  of  entering,  ii,  88. 
VESTING  OF  LEGACIES  AND  DISPOSITIONS, 

definition  of  vesting,  ii,  1. 

a  succession  cannot  vest  until  the  testator's  death,  ii,  1. 

questions  as  to  the  period  of  vesting  only  arise  when  the  distribution  is  post- 
poned, ii,  2. 

vesting  usually  depends  upon  an  event  involving  conditions,  ii,  2. 

the  testator  may  declare  at  what  period  his  succession  shall  be  held  to  vest,  ii,  8. 

effect  of  repugnancy  between  such  declaration  and  the  trust  purposes,  ii,  8. 

MARRIAGE-CONTRACT  PROVISIONS,  AND  PROVISIONS  TO  CHILDREN  NASCITURI. 

provisions  in  favour  of  a  class  of  objects  vest  in  the  class  as  soon  as  the  settle- 
ment comes  into  operation,  ii,  4. 

rules  for  determining  the  vesting  of  marriage  provisions,  and  provisions  to 
children  naseituriy  ii,  4. 

representatives  of  children  predeceasing  held  entitled  to  share,  ii,  6. 

effect  of  survivorship  clauses,  etc.,  in  causing  a  suspension  of  the  period  of  vest- 
ing, ii,  6. 

case  of  a  fee  burdened  with  an  annuity,  ii,  7. 

effect  of  a  conditional  institution  of  issue  of  members  of  the  class,  ii,  7. 

effect  of  a  power  of  division,  ii,  7. 

LEGACIES  PAYABLE  AT  THE  EXPIRATION  OF  LIFERENT  INTERESTS. 

postponement  of  payment  to  the  death  of  a  liferenter  does  not  prevent  the  estate 

from  vesting,  ii,  8. 
where  a  clause  of  survivorship  is  by  the  terms  of  the  will  referable  to  the  period 

of  the  testator's  death,  the  vesting  is  immediate,  ii,  9. 
a  destination  to  the  survivors  at  the  period  of  distribution  is  not  implied  in  a 

legacy  to  a  family  of  children,  ii,  9. 
contingent  destinations  affecting  one  part  of  the  succession  do  not  necessitate 

suspension  as  to  the  rest,  ii,  10. 
vesting  not  affected  by  liferent  or  fee  being  given  to  a  plurality  of  persons,  ii,  10. 
nor  by  the  circumstance  that  one  of  the  liferenters  also  takes  an  interest  in  the 

fee,  ii,  11. 
effect  of  words  of  exclusion,  ii,  12. 

LEGACIES  GIVEN  SUBJECT  TO  PAYMENT  OF  ANNUITIES. 

presumption  for  immediate  vesting  in  the  case  of  legacies  burdened  with  fixed 
annuities,  ii,  12. 

examples  of  immediate  vesting  where  legacy  or  estate  charged  with  payment  of 
annuity,  ii,  18. 

vesting  held  to  be  suspended  in  respect  of  special  intention,  ii,  18.    See  Sur- 
vivorship— Children — ^Executors. 
VESTING  UNDER  CONTINGENT  DESTINATIONS, 

LEGACIES  CONTAINING  DESTINATIONS  TO  SURVIVORS  OR  TO  CONDITIONAL  INSTITUTES. 

rule  that  a  condition  annexed  to  a  legacy  renders  the  gift  contingent,  ii,  15. 
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VESTIKQ  UNDER  CONTINGENT  DESTINATIONS- eon/tfUMd. 

words  of  surnyorship  are  referable  to  the  period  of  distribution,  unless  a  con- 
trary intention  is  expressed,  ii,  15.    See  Subvivobship. 

effect  of  a  destination  over  distinguished  from  that  of  a  clause  of  survivorBhip, 
ii,  16. 

destination  to  the  "  heirs  and  assignees  "  of  the  legatee  is  not  a  contingent  des- 
tination, ii,  17. 

destination  over  to  legatee's  children,  whether  held  to  make  the  gift  contingent, 
U,  18. 

presumption  for  vesting  stronger  in  the  case  of  a  conditional  institution  than  in 
that  of  a  provision  of  surriYorship,  ii,  19. 

Testing,  whether  affected  by  contingency  in  the  destination  of  the  antecedent 
life  interest,  ii,  20. 

X^EOACIBS  PAYABLE  AT  THE  MAJOBITT  OB  MABBTAQB  OF  THE  LEOATEB. 

appointment  of  a  conventional  period  of  majority,  ii,  21. 

the  legatee's  majority,  although  an  uncertain  event,  is  not  conclusive  as  to  tiie 

question  of  intention  to  suspend,  ii,  21. 
effect  of  direction  to  secure  for  the  benefit  of  the  legatee's  family,  ii,  22. 
rules  for  the  determination  of  the  vesting  of  provisions  payable  at  majority  or 

marriage,  ii,  22. 
suspension  of  vesting  in  consequence  of  the  creation  of  subsequent  interests, 

a,  28. 
where  right  has  vested  in  a  family,  subject  to  condition  of  survivorship,  the  last 

survivor  takes  an  immediate  vested  right,  ii,  24. 
direction  to  pay  interest  on  legacy  favourable  to  immediate  vesting,  ii,  25. 
whether  direction  to  hold  for  behoof  of  minor  children  is  equivalent  to  a  direc- 
tion to  pay  interest,  ii,  26. 
destination  to  heirs  and  assignees  of  Ihe  legatee  implies  that  the  legacy  is  to  vest 

immediately,  ii,  26. 
whether  the  constitution  of  a  life-interest  by  codicil  suspends  the  vesting  of  a 

fee,  which  under  the  will  is  not  affected  by  contingency,  ii,  27. 

LEGACIES  GIVEN  SUBJECT  TO  P0WEB8  OF  DISPOSAL  OB  DISTBIBUTION. 

a  power  of  disposal  subsisting  has  the  effect  of  rendering  the  fee  contingent, 

ii,  28. 
specialties  in  the  case  of  powers  of  disposal  granted  to  liferenters,  ii,  29. 
estate  may  vest  in  a  class  of  persons  notwithstanding  the  subsistence  of  a  power 

of  division,  ii,  29. 

DEFEBBBD  LIFEBENT  INTEBE8T8  AND  AKNXTITIEB. 

liferent  interests  vest  only  in  possession,  ii,  29. 

implied  survivorship  in  joint  liferent  bequests,  ii,  80. 

whether  a  deferred  liferenter  takes  an  immediate  interest  in  consequence  of  the 
revocation  of  the  antecedent  liferent  gift,  ii,  81. 

vesting  of  interests  given  for  the  life  of  another,  ii,  81. 
See  SuBVjvoBSHiP — Childben. 
VESTING  OF  HERITABLE  SUCCESSION.    See  Sebvice. 
VESTING  OF  INTESTATE  SUCCESSION  IN  ^MOVEABLES,  ii,  159,  160.     See 

Intestate  Succession — Leoitih — Jus  Relictjb. 
VESTING  OF  TEBCE  AND  COURTESY.    See  Tebcb— Coubtesy. 
VITIATION  OF  DEED.    See  Testamentaby  Weitinq. 

in  questions  as  to  proof  of  trust,  ii,  88. 
VITIOUS  INTROMISSION, 

passive  liability,  how  incurred,  ii,  471. 

not  incurred  by  acting  as  trustee,  ii,  200. 
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VOTE. 

tmstee  of  stock  entitled  to  vote  as  proprietor,  ii,  88. 
validity  of  tnut  for  creating,  i,  294. 

WARRANDICE — Form  of,  which  purchasers  of  trust-estate  may  demand  from  trustees 

ii,  888,  608. 
WASTE — ^Responsibility  of  tercers  and  liferenters  for,  i,  88. 
**  WEARING  APPAREL,"  beqnest  of,  i,  816. 
"WHOM  FAILING  "—Construction  of  terms,  "and,"  "whom  failing,"  etc.,  i,  494, 

698. 
WIDOW, 

whether  entitled  to  take  under  a  destination  to  executors  or  personal  representa- 
tives, 1,  715. 

entitled  to  the  office  of  executrix,  ii,  149. 

legal  claims  competent  to.    See  Tebce — Jus  RsLiCTiE. 
WIFE.    See  Sepabate  Estate. 
WIFE'S  EQUITT  to  a  settlement  out  of  her  estate,  in  competition  with  the  husband's 

creditors,  ii,  57. 
WIFE'S  SHARE  OF  GOODS  IN  COMMUNION,  i,  118. 
WILLS, 

form  and  characteristics  of.    See  Testamentaby  Wbitino. 

transmission  of  beneficial  interests  by.    See  Equitable  Estate. 

suggestions  as  to  taking  instructions  for  the  preparation  of,  ii,  678. 
WISH— Equivalent  to  a  bequest,  i,  818. 

WITNESS — ^Whether  trust  invalidated  by  legacy  to  instrumentary  w.,  i,  290. 
YOUNGER  CHILDREN— Provisions  to.    See  Childben. 


THE   END. 


JOHN  BAXTER,  PRINTEB,  EDINBUBGB. 


a  bios  Ota  lOQ  Mbo 


> 


